This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System. United States Séries. 

THE 

FEDERAL REPORTER. 

VOLUME 144. 



CASES ARGUED AND DETERMINED 

IN THE 

CIRCUIT COURTS OF APPEALS AND CIRCUIT 

AND DISTRICT COURTS OF THE 

UNITED STATES. 

PERMANENT EDITION. 



JULY— AUGUST, 1906. 



ST. PAUL: 
WEST PUBLISHING CO. 

1906. 



COPTEIGHT, 1908, 
BT 

WEST PDBLISHING COMPANY. 



FEDERAL REPORTER, VOLUME 144. 

JUDGES 

OF THE 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 

CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. L 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWBLL, Circuit Judge Boston, Mass. 

Hon. CLARBNCB HALE, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massachusetts Boston, Masa. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT. 

Hon. RTJFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACB, Circuit Judge Albauy, N. Y. 

Hon. E. HENRY LACOMBB, Circuit Judge New York, N. Y. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXE, Circuit Judge Utica, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, CQnn. 

Hon. EDWARD B. THOMAS, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York» New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HOYT H. WHEELER, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice» Washington, D. O. 

Hon. MARCUS W. ACHBSON, Circuit Judge» Plttsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Philadelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmlngton, Del. 

1 Addltional appointment June 27, 1906. » Retired June, 1906. • Dled June 21, 1906. 

144 F. (iii) 



IT 144 FEDERAL REPORTEE. 

Hon. EDWARD G. BEADFORD, District Juflge, Delaware Wllmlngton, Del. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabetli, N. J. 

Hon. JOHN B. McPHBRSON, District Judge, E. D. Pennsylvanie, Philadelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D: Pennsyivanla Pliiiadelpliia, Pa. 

Hon. ROBERT WODRÙW ARCHBALD, District Judge, M. D. Pennsylvania-.Scranton, Pa. 
Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvànla Pittsburgh, Pa. 



FOUiRTH CIRCUIT. 

Hon. MELVILLE W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarlcsburg, W. Va. 

Hon. JBT^R C. PRITCHARD, Circuit Judgp Aslieyllle, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carollna Raleigli, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car. .Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McPOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phiilppl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Bramwell, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. PARDBE, Circnit Judge. Atlanta, Ga, 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsvllle, Ala. 

Hon. THOMAS GOODB JONES, District Judge, M. and N. D. Alabania...Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama ......Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. P. Georgia Atlanta, Ga. 

Hon. EMORY SPEBR, District Judço, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, E. D. Loulsiana New Orléans, La. 

Hon. ALECK BOARMAN, District, Judge, W. D. Louislana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosolusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, ' N. D. Texas Ft. Worth, Tel. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tel. 



SIXTH CIRCUIT. 

Hon, JOHN M. HARLAN, Circuit Justice ....Washington, D. C. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, Mlch. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. JOHN K. RICHARDS, Circuit Judge Cincinnati, Ohlo. 

Hon. ANDREW M. J. COCHRAÎI, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentuckyi Loulsvllle, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michlgan Détroit, Mlch. 

Hon. GEORGE P. WANTY, District Judge, W. D. Michlgan* ....Grand Bapids, Mlch. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Qhio... Cleveland, Ohlo. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hon. CHARLES D. CLARK, District Judge, B. and M. D. Tennessee.... Chattanooga, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee ^, Memphis, Tenn. 

* Dled July 9, 1906. 



JUDGBS OF THE COURTS. 



SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit JuiJge Chicago, 111. 

Hon. FRANCIS E. BAKER, Circuit Judge Indlanapolis, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. SOLOMON H. BETHEA, District Judge, N. D. Illinois Ctilcago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, B. D. Wlsconsin Milwaultee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsln Madison, Wis. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BREWBR, Circuit Justice Washington, D. C. 

Hou. WALTBR H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DBVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. BLMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIBBBE, District Judge, E. D. Arkansas Little Roclc, Ark. 

Hon. JOHN H. ROGERS, District .Tudge, W. D. Arkansas Ft. Smith, Arlc. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH MoPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Mltineapolis, Minn, 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. GUSTAVUS A. PINKELNBURG, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebrasl;a Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN K. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utab Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo 



NINTH CIRCUIT. 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portiand, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WBLLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon! JAMES H. BBATTY, District Judge, Idaho Boise City, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helona, Mont. 

Hon. THOMAS P. HAWLBY, District Judge, Nevada» Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portiand, Or. 

Hon". EDWARD WHITSON, District Judge, E. D. Washington Spokane. Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 



= Retired Juner 30, 1908. 



CASES REPORTED. 



Page 

Acker, Merrall & Condit Co. v. McGaw (C. 

C.) S64 

Ackerman, Illinois Cent. R. Co. v. (O. C. 

A.) 959 

Adier, In re (C. 0. A.) 659 

A. D. Shaw & Co., United States v. (C. C. 

j^\ 329 

jEtna Life Ins." Co!,' Whitfieid V. (C.' C. A.) '. '. 356 
Alaska Commercial Co. v. Debney (C. C. 

A.) 1 

Allen V. Field (C. C. A.) 840 

Amazon, The (D. C.) 153 

American Bridge Co. v. Seeds (C. C. A.).. 605 
American Ice Co., Clausen v. (C. C.).... 723 
American Mutoscope & Biograph Co., Edi- 
son V. (C. C.) 121 

American Tobacco Co., Werckmeister v. (C. 

C. A.) 1023 

Andrew, Globe Elevator Co. v. (C. C.).... 871 

Andrews, In re (C. C. A.) 922 

Ann J. Traîner, The (D. C.) 896 

Appert V. Brownsville Plate Glass Co. (C. 

C.) lis 

' ' 115 

270 

8] 

614 



Appert, Schmertz v. (C. C.) 

Arbuckle v. Kelley, two cases (C. C.) . . 

Arizonan. The (C. C. A.) 

Armour & Co. v. Russell (C. C. A.). . . . 

Asbury Park, The (D. C.) 553 

Austin Baldwin & Co. v. United States 

(C. C.) 

Austin Min. Co., Kessel v. (C. C.) 

Ayer, Winsor v. (C. C. A.) 



702 
859 
930 



Bailey, In re (D. C.) 214 

Baker & Hamilton, Cumming v. (C. C. 

A.) 395 

Baldwin, Baltimore & O. R. Co. v. (C. 

C. A.) 53 

Baldwin & Co. v. United States (C. C.) 702 

Baltimore & O. R. Co. v. Baldwin (C. C. 

A.) 53 

Barber v. Coit (C. C. A.) 381 

Barnett, Bohri v. (C. C. A.) 389 

Barnett, W. H. Thomas & Son Co. v. (C. 

O. A.) 338 

Barrett, Mackenzie v. (C. O. A.) 954 

Barton's Estate, In re (D. C.) 540 

Bayport, The (D. C.) 896 

Bay Shore Terminal Co., Fink v. (C. C. A.) 837 
B. Blumenthal & Co. v. United States (C. 

C. A.) 384 

Beaumont v. Beaumont (C. C.) 288 

Beech Creek R. Co., Chase v. (C. C.) 571 

Beech Creek R. Co., Olauta Coal Min. Co. 

V. (O. C.) 150 

Benbow-Brammer Mfg. Co. v. Heffron-Tan- 

ner Co. (C. C.) 429 



Paga 

Berkebile, In re (C. C. A.) 577 

Berkebile, In re (D. C.) 572 

Berwind, The Edwin J. (C. C. A.) 664 

Besnard, The Robert S. (D. C.) 992 

Bise V. United States (C. C. A.) 374 

Bishop, Edward & John Burke v. (C. C. A.) 838 
Bitterman, LouisTille & N. B. Co. v. (C. 

C. A.) 34 

Bitterman, Texas & N. O. R. Co. v. (C. 

G. A.) 46 

Blake v. Nesbet (D. C.) 279 

Bliss, lowa Lillooet Gold Min. Co. v. (C. 

C.) 446 

Blumenthal & Co. v. United States (C. C. 

A.) 384 

Bohri V. Barnett (C. C. A.) 389 

Boren Y. United States (C. C. A.) 801 

Borland v. Prindle, Weeden & Co. (C. C.) . . 713 

Bourgogne, La (C. C. A.) 781 

Bradlev v. Eceles (C. C. A.) 90 

Bridges, Woodward T. (D. C.) 156 

Bromlev V. Standard-Plunger Elevator Co. 

(O' Cl 71^ 

Rrookfi'eld V. 'Èimèr ' Glàss Works' (C.' 'c.) '. '. 418 
Brown v. Merchants' Marine Ins. Co. (C. 

C. A.) 85 

Brown, Cella v. (C. O. A.) 742 

Brownsville Plate Glass Co., Appert v. (C. 

C.) 115 

Burdick V. Dillon (C. C. A.) 737 

Burke v. Bishop (O. C. A.) 838 

Burnett. Kirby-Carpenter Co. v. (C. C. A.) . . 635 

Bush V. Jones (C. C. A.) 942 

Butler, Every Evening Printing Co. v. (C. 

C. A.) : 916 

Calculagraph Co., Wilson v. (C. C. A.).. 91 

Caldwell v. Kerbtiugh (C. C.) 443 

California Canneries Co. v. Pacific Sheet 

Métal Works (C. C.) 886 

Caliga. Salem News Pub. Co. v. (C. C. A.) 0(35 

Oambers v. First Nat. Bank (C. C.) 717 

Cavin, Southern Pac. Co. v. fC. C. A.) 348 

Cay V. Vereen (C. C. A.) 839 

Cella V. Brown (C. C. A.) 742 

Centra! Trust Co. v. Wabash, St. L. & P. 

R. Co. (C. C.) 476 

Chapman & Dewey Land Co., Flannigan v. 

(C C. A.) 371 

Chase v. Beech Creek B. Co. (C. C.) 571 

Chase Electric Const. Co. v. Columbia 

Const. Co. (C. C.) 431 

Chelsea, The (C. C. A.) 1021 

Cherry v. City Nat. Bank (C. C. A.) 587 

Chisholm v. Eagle Ore Sampling Co. (C. 

C. A.) 670 



144 P. 



(vii) 



VIU 



144 FEDERAL REPORTER. 



Page 

Choctaw, O. & G. R. Co., Suttle v. (C. C. 

A.) 6G8 

City Nat. Bank, Cherry v. (C. C. A.) 587 

City of Indianapolis v. Oonsumers' Gas 

Trust Co. (C. C. A.) 640 

Clausen v. American Ice Co. (C. C.) 723 

Cleveland, Kelley Island Lime & Transport 

Co. V. (D. C.) 207 

Cluff V. Pittsburg Rys. Co. (C. C.) 710 

Cohen v. Portland Lodge No. 142, B. P. O. 

B. (C. C.) 260 

Coit, Barber v. (C. C. A.) 381 

Cole. In re (C. C. A.) 392 

Cole, First Nat. Bank v. (C. 0. A.) 392 

Columbia Const. Co., Chase Electric Const. 

Co. V. (C. C.) 431 

Columbia George, Ex parte (C. C.) 985 

Columbus V. Ferno Co. (C. O. A.) 701 

Consolidated Ice Co., Hygeia Distilled 

Water Co. v. (C. CJ) 139 

Consumers' Gas TVust Co., City of Indian- 
apolis V. (C. C. A.) 640 

Oornwall, J. J. Moore & Co. v. (C. C. A.) 22 

Cortis, Marsh v. (C. C.) 132 

Covell V. Fowler (C. C.) 535 

Craft, Schafer v. (D. 0.). 907 

Crawford & Yothers, Johnson v. (C. C.) . . . 905 
Oumming v. Baker & Hamilton (C. C. A.). . 395 

Dampskibsselskabet Kjoebenhavn, Ward v. 

(D. C.) .....524 

Dancel v. Goodyear Shoe Machinery Co. 

(C. 0. A.^ 679 

Davis Tailoring Co., In re (D. C.) 285 

Dawson v. Kinney (C. 0.) . , , 710 

Debney, Alaska Commercial Co. v. (0. C. 

A.) 1 

De Long Hook &; Eye Co. v. Francis Hook 

•& Éyç Fastener Co. (C. C. A.) 682 

DemoUi v. United States (C. C. A.) 363 

Dey lin V. Peek (C. C. A.) 1021 

Dillon, Burdick v. (C. C. A.) 737 

Director, The (C. C. A.) 1022 

Poepfner v. Michaelis (C. C. A.) 1021 

Donohue & Co., Harper & Bros. v. (C. C). . 491 
Dow V. Mièhigan S. S. Co. (C. C. A.) ..... . 788 

Downes v. Teter-Heany Developing Co. (C. 

C.) 106 

Downing & Co., United States v. (C. C. 

A.) 1022 

Dresser & Co., In re (D. C.) 318 

Dudley & Co., Morrow v. (D. 0.) 441 

Dun V. Lumberman's Crédit Ass'n (C. 0. 

A.) 83 

Duncan, New York Cotton Bxch. v. (C. C.) . 511 

Eagle Ore Sampling Co„ Chisholm v. 

(C. C. A.) 670 

Bccles, Bra^îley v. (0. C. A.) 90 

Edison V. American Mutoscope & Biograph 

Co.(O.C.) 121 

Mward & John Burke v. Bishop (C. C. A.) 838 

Edwin J. Berwind. The (O. C. A.) 064 

E. L. Levy, The (C. C. A.), 666 

Éllsworth Trust Co., Florida Coast Lîne 
Canal & Transp. Co. v. (C. O. A.)...... 972 

Blmer Glass Works, Brookfleld v. (0. C.).. 418 
Embry, Estill County, Ky. v. (C. C. A.).. 913 
Estill County, Ky., v. Embry (C. C. A.).. 913 
E. 25., The (C. C. A.) 1021 



Every Evening Printing Co. v. Butler (C. C. 
A.) 910 

Facer, McCalla t. (C. C. A.) 61 

Farnham Co. v. Southeastern Const. Co. (C. 

C. A.) 989 

Ferno Co., Columbus v. (0. C. A.) 701 

Ferrenbach, Mutual Reserve Fund Life 

Ass'n V. (C. C. A.) 342 

Pield, Allen v. (0. C. A.) 840 

Fink V. Bay Shore Terminal Oo. (C. C. A.) 837 

First Nat. Bank v. Cole (C. C. A.) 392 

First Nat. Bank, Cambers v. (C. C.) 717 

Flannigan v. Chapman & Dewey Land Co. 

(0. C. A.) 371 

Fleming, The John (C. C. A.) 1021 

Florida Coast Line Canal & Transp. Co. v. 

Ellsworth Trust Co. (0. C. A.) 972 

Fowler, Covell v. (C. C.) 535 

Fowler, Traer v. (0. C. A.) 810 

Francis, United States y. (D. C.) 520 

Francis Hook & Eye Fastener Co., De 

Long Hook & Eye Co. v. (G. C. A.) 682 

Frankeuberg Co. v. United States (C. C). . 704 

Frankfort, In re (D. C.) 721 

Fra:nklin County v. Furry (0. C. A) 663 

Franklin Sugar Reiîning Co. v. United 

States (C. C.) 563 

F. S. Webster Co., Wagner Typewriter Co. 

V. (C. O.) 405 

Furry, Franklin County v. (C. C. A.) 663 

F. W. Myers & Co. v. United States (C. C. 

A.) 1021 

F. W. Webb Mfg. Co., J. L. Mott Iron 

Works V. (C. C. A.) 103 

F. Zaloom & Sons, United States v. (C. C. 

A.) 1022 

Galesburg Union Tel. Co., Western Electric 

Co. V. (C. C. A.) 684 

Gallagher v. United States (C. C. A.) 87 

Garrett Coal Co., Thomson-Houston Elec- 
tric Co. v. (C. C.) 434 

General Electric Co. v. Pittsburg-Buffalo 

Co. (C. C.) 439 

General Electric Co. v. Westinghouse Elec- 
tric & Mfg. Co. (C. C.) 458 

Gesswine, Norfolk & W. R. Co. v. (C. C. 

A.) 56 

Gillies, United States v. (C. C.) 991 

Gladiator, The (C. C. A.) 681 

Gladys, The (C. C. A.) 653 

Globe Elevator Co. v. Andrew (O. C.) .... 871 

Goldberg & Bros., In re (D. O.) 566 

Goodyear Shoe Machinery Co., Dancel v. 

(0. C. A.) 679 

Goon Yin v. United States (C. C. A.) 9(58 

Grand Bepjiblic, The (C. C. A.) .....1022 

Gray, Hardy v. (C. C. A.) 922 

Gray, Powers v. (C. C. A.) '. 922 

GrifEng, Knickerbocker Chocolaté Co. v. 

(C. 0.) 316 

Griffith, Strand v. (C. C. A.) 828 

Guaranty Title & Trust Co. v. Pearlman 

(D. C.) i 550 

Gump, Long v. (C. C. A.) 824 

Haggard v. Waverly Pub. Co. (C. C.) 490 

Hamilton Bros., Selkregg v. (D. C.) 557 



CASES KEPOETED. 



ix 



Page 

Hansen, Seattle Brewing & Mailing Co. v. 

(C. C.) 1011 

Hardin v. Kelley (0. C. A.) 353 

Hardy v. Gray (C. O. A.) 023 

Harker, Peru Plow & Implement Co. v. 

(C. 0. A.) 673 

ïlarper & Bros. v. M. A. Donohue & Co. 

(C C ) . . . . 491 

Hari-ington v.' Union ÔiVco.' (C. Ô')". '. '. '. '. ' 235 

Hartford v. HoUander (C. C.) 1023 

Hartless, Seattle Electric Co. v. (C. C. 

A.) 379 

Harvey, In re (D. C.) 901 

Harvey, St. Louis Southwestern R. Co. v. 

(C. C. A.) 806 

Heckathorn, In re (D. C.) 499 

Heffron-Tanner Co., Benbow-Brammer Mfg. 

Co. V. (C. C.) 429 

Hegeman & Co., Virginia Hot Springs Co. 

V. (C. C. A.) 1023 

Hemple v. Raymond (C. C. A.) 796 

Henry E. Frankenberg Oo. v. United States 

(C. C.) 704 

Hines, In re (D. C.) 142 

Ilines, In re (D. C.) 147 

Hines, In re (D. C.) 543 

Kingston, The W. J. (D. C.) 500 

Hollander, Hartford v. (C. C.) 1023 

Hoover, Jones v. (C. C.) 217 

Hormann, Schutte & Co. v. United States 

(0. 0.) 707 

Hudson V. Limestone Natural Gas. Co. (C. 

Q ^\ 952 

Hunt. ivWYoVk Oot'ton"Exch. v.'(C." C.).'.' 511 
Hntchinson, Water, Light & Gas Co. v. 

(C. C.) 256 

Hygeia Distilled Water Co. v. Consolidated 

lee Co. (C. C.) 139 

Hygienîc Fleeced Undervvear Co., Way v. 

(C. C.) 870 

Illinois Cent. R. Co. v. Ackerman (C. 0. A.) 950 
Interlake Transp. Co., Rhodes v. (D. C.) 205 
lowa Lillooet Gold Min. Co. v. Bliss (C. 
C.) 446 

Jackson, The Job H. (D. 0.) 890 

Jacobs, In re (D. C.) 808 

Jeffrey Mfg. Co., TIiomson-Houston Elec- 
tric Co. T. (C. C.) 130 

J. J. Moore & Co. v. Cornwall (C. C. A.) . . 22 
J. L. Mott Iron Works v. F. W. Webb Mfg. 

Co. (C. C. A.) 103 

Job H. Jackson, The (D. C.) 898 

John Fleming, The (C. C. A.) 1021 

John H. Livingston Co., In re (C. C. A.) . . 971 
.Tohnson v. Crawford & Yothers (C. C.) .... 905 
John Thomson Press Co., Wade t. (0. 0.) 305 

Jones V. Hoover (C. C.) 217 

Jones V. Kelley (C. C.) 276 

Jones Y. Missouri-Edison Electric Co. (C. 

G. A.) 765 

Jones V. Southern Pac. Co. (C. C. A.) 973 

Jones, Bush %'. (C. O. A.) 942 

Jones & Laughlin Steel Co., Monongahela 

& W. Dredging Co. v. (C. C.) 312 

Julia A. Trubee, The (C. C. A.) 1021 

Kansaa City Northwestern R. Co., Zimmer- 
man v. (d C. A.) 622 



Page 

Kaplan, In re (D. C.) 139 

Keeley Co., Memphis Keeley Institute v. 

(C. 0. A.) 628 

Kelley, Arbuckie v., two cases (0. C.).... 276 

Kelley, Hardin v. (0. C. A.) 353 

Kelley, Jones v. (C. C.) 276 

Kelley Island Lime & Transport Co v. 

Cleveland (D. C.) 207 

Kenilworth, The (0. C. A.) 370 

Kerbaugh, Caldwell v. (O. C.) 443 

Kessel v. Austin Min. Co. (C. C.) 8.59 

Kinney, Dawson v. (C. C.) 710 

Kirby-Oarpenter Co. v. Burnett (C. C. A.) . . G35 
Knickerbocker Chocolaté Co. v. Griffing 

(C. C.) 316 

Knopf, In re (D. C.) 245 

Kuffler, In re (D. C.) 445 

La Manna, Azema & Farnan v. United 

States (C. C. A.) 683 

Leslie E. Keeley Co., Memphis Keeley In- 
stitute V. (C. C. A.) 628 

Lestershire Lumber & Box Co. v. W. M. 

Ritter Lumber Co. (C. C.) 568 

Levy, The B. L. (C. C. A.) 666 

Limestone Natural Gas Co., Hudson v. (C. 

C. A.) 9.52 

Livingston Co., In re (C. C. A.) 971 

Long V. Gump (C. C. A.) 824 

Lorde, In re (D. C.) 320 

Ijouisville Pillow Co. v. United States (C. 

C. A.) 386 

Louisville & N. R. Co. v. Bitterman (C. C. 

A.) 34 

Luckenbach, The (D. C.) 980 

Lumbermen's Crédit Ass'n, Dun v. (C. 
C. A.) , 83 

McCaldin, The William J. (O. C. A.) 670 

McCalla v. Facer (C. C. A.) 61 

McConway-Torley Co., Moss v. (C. C.).. 128 
McGaw, Acker, Merrall & Condit Co. v. 

(C. C.) 864 

McGill V. Michigan S. S. Co. (C. C. A.) 788 

McGreenery, United States Tobacco Co. v. 

(C. C.) 531 

McGreenery, United States Tobacco Co. v. 

(C. C. A.) 1022 

Mackenzie v. Barrett (O. C. A.) 954 

McKenzie, Madden v. (O. C. A.) 64 

Madden v. McKenzie (C. C. A.) 64 

M. A. Donohue & Co., Harper & Bros. v. 

(C. C.) 491 

Maher, In re (D. C.) 503 

Marine Construction & Dry Dock Co., In 

re (C. 0. A.) 649 

Marsh v. Cortis (C. C.) ]32 

Mathews Consol. Slate Co., In re (D. C). . 724 
Matthews Consol. Slate Co., In re (C. C. A.) 737 
Memphis Keeley Institute v. Leslie E. Keel- 
ey Co. (C. C. A.) 628 

Merchants' Marine Ins. Co., Brown v. 

(C. O. A.) 85 

Meredith, In re (D. C.) 230 

Mertens, In re (C. C. A.) 818 

Metamora, The (C. C. A.) 9-30 

Metropolitan Jockey Club, Ryan v. (C. 

C. A.) 097 

Meurer, In re (D. C.) 445 

Michaelis, Doepfner' v. (C. C. A.) 1021 



144 FEDERAL REPORTER. 



Page 

Michigan S. S. Co., Dow v. (C. C. A.) 788 

Michigan S. S. Co., McGill v. (C. C. A.). . . . 788 

Alills V. Kussell, Mfg. Co. (C. 0. A.) 700 

Missouri-Edison Electric Co., Jones v. (C. 

C. A.).......,... 765 

Missouri, K. & T. B. Co, of Texas v. Pat- 
rick (O. O. A.) 632 

Molloy, TJnited gâtâtes v. (C. C. A.) 321 

Monongahela River Consol. Coal & Coke 

Co. y. ,0'Neil (C. C A.) 74 

Monongahela & W. Dredging Co. v. Jones & 

Langhlins Steel Co. (C. C.) 312 

Moore v. United States (C. C. A.)...,.... 962 

Moore & Co. v. Cornw.aIl (C. C. A.) 22 

Moran, Ex parte (C. 0. A.) 594 

Morrpw v. U. H. Dudley & Co. (D. C.) 441 

Moss V. McConway-Torley Co. (C. C.) 158 

Mott Iron Works v. F. W. Webb Mfg. Co. 

(C. 0. A.) 103 

Muller V. New York, N. H. & H. R. Co. 

(D. 0.) 241 

Mutual Reserve Fund Life Ass'n v. Ferren- 

bach (C. C. A.) 342 

Myers & Co. v. United States (C C. A.). ..1021 

Naos,. The (D. C.) 292 

National Phonograpli Ce, New York Phon- 

ograph Co. V. (0. C. A.) 404 

Nesbet, Blake v. (D. C.) 279 

New England Dredging Co. v. United 

States (C. C. A.).... 932 

New Jersey Patent Co. v. Schaef er (C. C.) . . 437 
New York Cotton Exch. v. Duncan (C. C.) 511 
New York Cotton Exch. v. Hunt (C. C.).. 511 
New York, N. H. & H. R. Co., Muller v. 

(D. C.)..,.. 241 

New Y'ork Phonogratih Co. v. National 

Phonograph Co. (C. C. A.) 404 

Ninth Nat. Bank, In re f O. C. A.) 659 

Noël, In re (D. C.) 439 

Norfolk & W. R. Co. v. Gesswine (C. C. 

A.) 56 

Northern Pac. R. Co. v. Jones (C. C. A.) . . 47 
Northern Pac. Terminal Co., United States 

V. (D. C.) 861 

Oceanica, The (D. C.) 301 

Olanta Coal Min. Co. v. Beech Creek R. Co. 

(C. C.) 150 

O'Leary v. Utica & M. V. R. Co. (0. 0. 

A.) 399 

O'Neil, Monongahela River Consol. Coal & 

Coke Co. V. (C. C. A.) 74 

Oregon & C. R. Co. v. United States (C. C. 

AT) 832 

Pacific Sheet Métal Works, California 

Oanneries Co. v. (C. C.) 886 

Park City, The (D. C). 527 

Passavant & Co. v. United States (C. C). . 708 
Patrick, Missouri, K. & T. R, Co. of Texas 

V. (C. C. A.) 632 

Paulis, In re (D. C). . . 472 

Pearlman, Guaranty Title & Trust Co. v. 

(D. C.) ...... 550 

Peek, Devlin v.(C. C. A.) 1021 

Peeke, Ex parte (D. C.) 1016 

Peru Plow & Implement Oo. v. Harker (C. 

C. A.) 673 



Page 

Philadelphia & R. E. Co., Tooker v. (C. 

C. A,) 653 

Pittsburg-Bufïalo Co., General Electric Co. 

V. (C. C.) 439 

Pittsburg Rys. Co., Clufï v. (C. C.) 710 

Portland Lodge No. 142, B. P. O. E., Cohen 

V. (C. C.) 266 

Powers V. Gray (C. C. A.) 922 

Prindle, Weeden & Co., Borland v. (C. C). . 713 

Railroad Commission of Louisiana v. Texas 

& p: R. Co. (C. C. A.) 68 

Raisch, United States v. (D. C.) 486 

Raymond, Hemple v. (0. C. A.) 796 

R. P. Downing & Co., United States v. (C. 

C. A.) 1022 

Rhodes v. Interlake Transp. Co. (D. C.) . . 205 
Ritter Lumber Co., Lestershire Lumber & 

Box Co. V. (C. C.) 568 

Robert S. Besnard, The (D. C.) 992 

Robinson, Ex parte (C. C. A.) 835 

Robinson v. Union Cent. Life Ins. Co. (C. 

C.) 1005 

Rodgers, United States v. (D. C.) 711 

Rosenberg, In re CD. C.) 442 

Rosenthàl, In re (D. C.) 548 

Russell, Armbur & Co. v. (C. O. A.) 614 

Russell Mfg. Co., Mills v. (C. C. A.) 700 

Rust Boiler Co., Stirling Co. v. (C. C.) 842 

Bust Boiler Co., Stirling Co. v. (C. C. A.). . 849 
Ryan v. Metropolitan Jockey Club (0. C. 

A.) 697 

St. Louis Southwestern R. Co. v. Harvey 

(C. C. A.) 806 

Salem Electric Co. v. Thomson-Houston 

Electric Co. (C. C A.) 974 

Salem News Pub, Co. v. Caliga (C. C. A.) . . 965 

Samuel Wilde's Sons, In re (C. C. A.) 972 

Schaefer, New Jersey Patent Co. v. (C. 

C.) 437 

Schafer v. Craft (D. C.) 907 

Schmertz v. Appert (C. C.) 115 

Schwaninger, In re (D. C.) 555 

Scott, In re(C. C. A.> 79 

Scow No. 36, The (C. C. A.) 932 

Seattle Brewing & Malting Co. v. Hansen 

(C. C.) 1011 

Seattle Electric Co. v. Hartless (C. C. A.). . 379 
Seeds, American Bridge Co. v. (C. C. A.).. 605 

Selkregg v. Hamilton Bros. (D. C.) 557 

Shaw & Co., United States v. (C. C. A.). . . 329 

Sheridan, Smyth Mfg. Co. v. (C. C.) 423 

Sicilian Prince, The (O. C. A.) 951 

Smyth Mfg. Co. v. Sheridan (C. C.) 423 

Southeastern Const. Co., Farnham Co. v. (G. 

C.) 989 

Southern Pac. Co. v. Cavin (C. C. A.)... 348 
Southern Pac. Co. v. Western Pac. R. Co. 

(0. C.) 160 

Sonthern Pac. Co., Jones v. (C. C. A.) 973 

Southern R. Co, v. Stutts (0. C. A.) 948 

Speei- Bros., In re (D. C.) 910 

Standard-Plunger Èlevator Co., Bromley v. 

(O. C.) 713 

Stern, In re (C. C. A.) 956 

Stirling Co. v. Rust Boiler Co. (C. C.) 842 

Stirling Co. v. Rust Boiler Oo. (C. C.) 849 

Strand v. GrifHth (C. C. A.) 828 

Stutts, Southern R. Co. v. (C. C. A.) 948 



CASES REPOBTED. 



Page 

Suttle V. Ohoctaw, 0. & G. R. Co. (C. C. 
A.) 668 

Terrill. In re (O. C. A.) 616 

Teter-Heany Developing Co., DoM'nes v. 

(C. C.) 106 

Texas & N. O. R. Co. v. Bitterman (C. C. 

A.) 46 

Texas & P. R. Ce. Raiiroad Commission of 

Louisiana T. (0. C. A.) 68 

Tliomas & Son Co. v. Barnptt (C. C. A) . . 338 

Thompson v. United States (C. C. A.) 14 

Tliompson, Western Union Tel. Co. v. 

(C. C. A,) 578 

Tiiompson Mill. Co., In re (D. C.) 314 

Tbomson-Houston Electric Co. v. Garrett 

Coal Co. (C. C.) 434 

Thomson-Houston Electric Co. y. Jeffrey 

Mfg. Co. {C. O.) 130 

Thomson-Houston Electric Co., Salem Elec- 
tric Co. V. (C. C. A.) 974 

Thomson Press Co., Wade v. (C. C.) 30.5 

T. H. Thompson Mill. Co., In re (D. Cl . . 314 
Tooker v. Philadelphia & R. R. Co. (C. C. 

A.) 653 

Traer v. Fowler (C. C. A.) 810 

Traîner, The Ann J. (D. C.) 806 

Transf er No. 10, The fC. O. A.) 670 

Transfer No. 10, The (C. C. A.) 1022 

Trefousse, Goguenheim & Co. v. United 

States (C. C.) 708 

Trubee, The Julia A. (C. C. A.) 1021 

U. H. Dudley & Co.. Morrow v. (D. C.).. 441 
Union Cent. Life Ins. Co. Robinson v. (C. 

C.) 1005 

Union Oil Co., Harrington v. (G. C.) 235 

United States v. A. D. Shaw & Co. (C. C. 

A.) 329 

United States v. Francis (D. C.) 520 

United States v. F. Zaloom & Sons (C. C. 

A.) 1022 

United States v. Gillies (C. C.) ^ 991 

United States v. Molloy (C. C. A.) 321 

United States v. Northern Pac. Terminal 

Co. (D. 0.) 861 

United States v. Raisch (D. C.) 486 

United States v. R. F. Downing & Co. (C. 

C. A.) 1022 

United States v. Rodgers (D. C.) 711 

United States v. United States Fidelity & 

Guaranty Co. (D. C.) 866 

United States, Austin Baldwin & Co. v. 

(0. C.) 702 

United States, B. Blumenthal & Co. v. (C. 

C. A.) 384 

United States, Bise v. (C. C. A.) 374 

United States, Boren v. (C. C. A.) 801 

United States, Demolli v. (C. C. A.) 363 

United States, Franklin Sugar Refining Co. 

V. (C. C.) 563 

United States, F. W. Myers & Co. (O. C. 

A.) 1021 

United States, Gallagher v. (C. 0. A.).. 87 

United States, Goon Yin v. (C. C. A.) 968 

United States, Henry E. Frankenberg Co. 

V. (C. C.) 704 

United States, Hormann, Schutte & Co. v. 

(0. C.) 707 



Page 
United States, La Manna, Azema & Farnan 

V. (C. C. A.) 683 

United States, Louisville Pillow Co. v. (C. 

C. A.) 386 

United States, Moore v. (C. C. A.) 962 

United States, New England Dredging Co. 

V. (C. C. A.) 932 

United States, Oregon & C. R. Co. v. (C. 

Q_ J^\ _ gC]2 

United S t'atés,' Passavant & Co.' v.' (c! C.')'. ! 708 
United States, Thompson v. (C. C. A.).. 14 
United States, Trefousse, Goguenheim & 

Co. V. (C. C.) 708 

United States, Wong Chow v. (C. C. A.). . 968 
United States, Wong Den v., two cases (C. 

C. A.) 968 

United States, Wong Sang v., two cases (C. 

C. A.) 968 

United States Fidelity & Guaranty Co., 

United States v. (D. C.) 866 

United States Tobacco Co. v. McGreenery 

(C. C.) 531 

United States Tobacco Co. v. McGreenery 

(C. C. A.) 1022 

Utica & M. V. R. Co., O'Leary v. (0. 0. 

A.) 399 

Vereen, Cay v. (C. C. A.) 839 

Virginia Hot Springs Co. v. Hegeman & Co. 

(C. C. A.) 1023 

Vizard, Woodward Lumber Co. v. (C. C.) . . 982 

Wabash, St. L. & P. R. Co., Central Trust 

Co. V. (O. C.) 476 

Wade V. John Thomson Press Co. (C. C.) . . 305 
Wagner Typewriter Co. v. F. S. Webster 

Co. (C. C.) 405 

Wallace, West Boylston Mfg. Co. v. (C. C. 

A.) 979 

Ward V. Dampskibsselskabet Kjoebenhavn 

(D. C.) 524 

Ward V. Ward (C. C.) 308 

Warner, In re (D. C) 987 

Water, Light i& Gas Co. v. Hutchinson (C. 

C.) 256 

Waverly Pub. Co.. ITaggard v. (C. C.) 490 

Way V. Hygienic Fleeced Underwear Co. (C. 

C.) 870 

Weaver. In re (D. C.) 229 

Webb Mfg. Co„ J. Ii. Mott Iron Works v. 

(C. C. A.) 103 

Webster Co., Wagner Typewriter Co. y. 

(C. C.) 405 

Werckmeister v. American Tobacco Co. (C. 

0. A.) 1023 

West Boylston Mfg. Co. v. Wallace (C. C. 

A.) 979 

Western Electric Co. v. Galesburg Union 

Tel. Co. (C. O. A.) 684 

Western Pac. R. Co. r. Southern Pac. Co. 

(C. C.) 160 

Western Union Tel. Co. v. Thompson (0. O. 

A.) 578 

Westinghouse Electric & Mfg. Co., General 

Electric Co. v. (0. C.) 458 

Whitfield V. ^tna Life Ins. Co. (C. C. 

A.) 356 

W. H. Thomas & Son Co. v. Barnett (C. C. 

A.) 338 

Wilde's Sons, In re (C. C. A.) 972 



xn 



144 FEDERAL EBPORTEB. 



Page 

William J. McCaldin, The (0. C. A.) 676 

Wilson V. Calculagraph Oo. (C. C. A.) .... 91 

Winsor v. Ayer (C. C. A.) 936 

W. J. Hingston, Tlie (D. O.) 560 

W. M. Ritter Lumber Co., Lestershire Lum- 

ber & Box Co. V. (O. O.) 568 

Wong Chow ▼. United States (C. C. A.). . . 968 
Wong Den v. United States, two cases (0. 

0. A.) 968 



Page 

Wong Sang v. United States, two cases (C. 

0. A.) 968 

Woodward v. Bridges (D. C.) 136 

Woodward Lumber Co. v. Vizard (C. C). . . 982 
Wrestler, Tlie (O. C. A.) 334 

Zaloom & Sons, United States v. (C. C. A.)..1022 
Zimmerman v. Kansas City Korthwestern 
K. Co. (0. a A.) 622 



t 



CASES 

ARGUED AND DETERMINED 



IN THB 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



ALASKA COMMERCIAL CO. v. DEBNBT. 

(Circuit Court of Appeals, Ninth Circuit February 5, 1906.) 

No. 1,200. 

Peocess— Stjbstitijted Seevice— Law8 ov Canada— Construction. 

Défendant, by his own testimony, while residlng In Yukon Terrltory, 
Canada, eonveyed an interest in a mining claim to an agent o£ plaintlff 
as security for an indebtedness to plaintitî, and, at tlie time he left that 
terrltory for Alaska, had not obtained a reconveyance of tbe property, 
whieh he had sold to his brother. Before leaving he gave to his brother 
a written power of attorney to transact any and ail business relating to 
his interests in Yukon Territory, which letter of attorney was never 
revoked, and was used by his brother In making a settlement ot de- 
fendant's indebtedness and obtaining a conveyance of the property. 
Held that, although défendant before leaving had sold ail of his prop- 
erty in the territory, the power of attorney constituted his brother his 
agent and légal représentative wlthin the territory on whom légal serv- 
ice of process against him might be made under section 14 of Consoli- 
dated Ordinances of the Northwest Territories of Canada 1898, p. 198, 
VFhich provides that, "in case any défendant is out of the territories 
but bas an agent, managing clerk or other représentative résident and 
carrying on his business within the same," service of the writ of sum- 
mons may be made on such agent or représentative, and that a Judg- 
ment there obtained against défendant on a service so made was valid, 
and, no fraud being alleged, conclusive on the merits when sued on in a 
court of the United States, under the rule of eomity which is recognized 
between the courts of the two countries. 

In Error to the District Court of the United States for the Third 
Division of the District of Alaska. 

Thomas A. McGowan, Ostrander & Donohue, and WilUam Thomas, 
for plaintiff in error. 
John R. Aitken, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This action was brought in the court below 
ppon a judgment theretofore entered in the Territorial Court of Yu- 
144 F.— 1 
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kon Territory, Canada, for $6,270.96, and costs taxed at $248.60, in 
an action there brought by the plaintiff against the défendant, upon 
an account for goods and merchandise sold and delivered to him by 
the plaintiff, and upon a promissory note for $2,610.69, with interest, 
executed by the défendant to one Milan, and by him aftervvards as- 
signed to the plaintiff. 

In the complaint filed in the court below the plaintiff joined with 
the count upon the Canadian judgment counts for the goods and 
merchandise sold and delivered to the défendant, and upon the promis- 
sory note executed by him to Milan, and by the latter assigned to the 
plaintiff. The court below, on the motion of the défendant, struck 
from the complaint the counts upon the promissory note and for the 
goods and merchandise, on the ground that they were merged in the 
judgment, and were therefore irrelevant and immaterial. 

In his amended answer the défendant denied ail of the allégations 
of the complaint, except that in respect to the corporate capacity of 
the plaintiff, and also set up in défense that the Canadian court that 
gave the judgment sued upon in this action never acquired jurisdic- 
tion of the défendant; that at the time that action was commenced 
the défendant was an actual bona fide résident of the District of 
Alaska, United States of America, and a native-born citizen of the 
United States, and was not in the Territory of Yukon, Dominion of 
Canada, and had no notice or knowledge of the action in the Dominion 
of Canada until the summons and complaint in the présent action were 
served upon him ; that the défendant did not own any property, real 
or Personal, in Yukon Territory, Dominion of Canada, at the time 
the action there was commenced, and that no summons, complaint, 
process, or notice of any kind in that action was ever served upon 
the défendant, personally or by publication, or upon any person au- 
thorized to admit service of process for the défendant ; that he never 
appeared in that action, either in person or by attorney; and that no 
order for service of summons or process by publication was ever 
made by the Territorial Court of Yukon Territory, Canada, in the said 
action. 

The plaintiff filed a reply to the amended answer of the défendant, 
alleging, among other things, that at the time of the commencement of 
the action against the défendant in the Territorial Court of Yukon 
Territory it was provided by the Consolidated Ordinances of the 
Northwest Territories, which ordinances were by "An act to provide 
for the government of the Yukon District, Canada," passed by Her 
Majesty, by and with the advice and consent of the Senate and House 
ôf Commons of Canada, and assented to June 13, 1898, made the 
laws in and for the said Yukon Territory, Canada, that personal service 
of the writ of summons in actions pending in the court of the said ter- 
ritory shall be effected by copy by personal service anywhere in the 
territory, and in case any défendant is out of the territory, but has 
an agent, managing clerk, or other représentative résident and carry- 
ing on his business within the same, service may be made upon such 
agent, managing clerk, or other représentative; that in the month of 
September, 1900, the défendant nominated and appointed Albert W. 
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Debney his true and lawful agent, représentative, and attorney, to rep- 
resent him and transact ail his, business in Yukon Territory, Canada, 
which appointment bas never been revoked, and still remains in full 
force and effect; that the writ of summons and statement of claim 
in the action there brought were duly served upon the défendant by 
delivering copies thereof to the said Albert W. Debney, defendant's 
agent, attorney, and représentative in Yukon Territory, and that 
the amended statement of claim and writ of summons were duly 
served upon the said défendant in the same manner; that service of 
ail the said papers was duly and regularly made by the défendant 
in accordance with the laws in force in Yukon Territory, Canada, at 
the time of making the same; and that évidence of the service of 
the amended statement of claim and writ of summons was produced 
before the Territorial Court of Yukon Territory, which court at the 
rendition of its judgment had full and complète -jurisdiction of the 
person of the défendant under and by virtue of those laws. 

The plaintifï also moved the court for leave to file an amended 
complaint, in which it more fully and specifically stated the counts 
upon the promissory note alleged to hâve been executed by the de- 
fendant to Milan and by him assigned to the plaintifï, and the count 
for the goods and merchandise alleged to bave been sold and delivered 
by the plaintifï to the défendant, constituting the causes of action upon 
which the Canadian judgment was obtained, and which it desired 
to join with the count upon that judgment in the court below. The 
court, however, refused to allow the amended complaint to be fîled, 
and proçeeded to the trial of the cause. 

Upon the conclusion of ail of the évidence the plaintifï again asked 
leave of the court to file its said amended complaint, which motion was 
also denied; the court still holding that the causes of action upon the 
note and upon the open account were merged in the Canadian judg- 
ment and that that judgment was conclusive upon the merits, but was, 
among other things, open to attack upon the question of jurisdiction. 
And the court below finally held that that judgment was void, for the 
reason that there was never any service of process upon the défend- 
ant, and accordingly dismissed the plaintifif's complaint upon the 
merits, with costs to the défendant. 

The force and efifect of foreign judgments was very car e fully con- 
sidered by the Suprême Court in the cases of Hilton v. Guyot, 159 
U. S. 113, 16 Sup. Ct. 139, 40 L. Ed. 95, and Ritchie v. McMullen, 
159 U. S. 235, 16 Sup. Ct. 171, 40 L. Ed. 133. After a most elaborate 
review of the décisions and text-writers, the majority of the court 
said, in Hilton v. Guyot, 159 U. S. 202, 16 Sup. Ct. 158, 40 L. Ed. 95 : 

"In View of ail the authorities upon the subject, and of the trend of judiclal 
opinion in this country and in England, following the lead of Kent and Story, 
we are satlsfied that where there has been opportunity for a full and fair 
trial provlded, before a court of compétent jurisdiction, conducting the trial 
by regular proceedings, after due citation or voluntary appearanee of the 
défendant, and under a system of jurisprudence likely to secure an impar- 
tial administration of justice betweea the citizens of Its own country and 
those of other countries, and tjiere is nothing to show either préjudice in 
the court or in the System of laws under which It was sitting, or fraud in 
proeuring the judgment, or any other spécial reason why the comity of thls 
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nation Bhould not allow It full effect, the merits of the case should not, In 
an action brought In this country upon the Judgment, be tried afresh as on 
a new trial or an appeal, upon the mère assertion of the party that the judg- 
ment was erroneous In law or in fact. The défendants therefore cannot be 
permitted, upon that gênerai ground, to contest the valldity or the effect 
of the judgment sued on." 

But the court proceeded to show that such judgment may be im- 
peached upon certain other grounds, saying, among other things : 

"It must, however, always be kept in mind that it Is the paramount duty 
of the court, before which any suit is brought, to see to it that the parties 
hâve had a fair and impartial trial before a final décision is rendered against 
either party. When an action is brought In a court of this country, by a 
citizen of a foreign country against one of our own citizens, to recover a sum 
of money adjudged by a court of that country to be due from the défendant 
to the plaintifC, and the foreign judgment appears to hâve been rendered 
by a compétent court having jurlsdiction of the cause and of the parties, 
and upon due allégations and proofs, and opportunity to défend against 
them, and Its proceedings are accordlng to the course of a civilized juris- 
prudence, and are stated in a çlear and formai record, the judgment is' prima 
facie évidence, at least, of the truth of the matter' adjudged ; and it should 
be held concluslve upon the merits tried in the foreign court, unless some 
spécial ground is shown for Impeaching the judgment, as by showing that 
It was afCected by fraud or préjudice, or that, by the principles of inter- 
national law, and by the comity of our own country, it should not be given 
full crédit and effect." 159 U. S. 205, 16 Sup. Ct 159, 40 L. Ed. 95. 

In that particular case, in which a judgment of a court of France 
was involved, it was held not to be entitled to full crédit and con- 
clusive effect when sued upon in this country, but only to be con- 
sidered as prima facie évidence of the justice of the plaintiff's claim, 
.for the reason that by the laws of France our own judgrnents are 
there reviewable upon the merits, whereas the opposite effect must 
be hère given to the judgment of an English court, for the reason 
that the law of England holds conclusive upon the merits a judgment 
of an American court, with the limitations and qualifications already 
indicated in respect to the want of jurisdiction, fraud, etc. 

In the. case in hand the sole objection made to the validity of the 
judgment in the case between thèse parties in the Territorial Court 
of Yukon Territory is the lack of service of process issued in that 
case upon the défendant. 

The évidence shows that the Canadian statute applicable to the case 
provides, among other things, as foUows: 

"(13) Service of the writ of summons may be made by the sheriff, his 
deputy or bailifC, or by any other literate person other than a plaintiff, but, 
except by order of a judge, no fées for service shall in such latter case be 
allowed. 

"(14) Service of writ of summons shall be effected by copy, as follows: 
(1) By Personal service anywhere in the territories ; (2) in case any de- 
fendant Is out of the territories, but has an agent, managing clerlî, or other 
représentative résident and carrying on hIs business within the same, serv- 
ice of the writ of summons may be made on such agent, managing clerk, 
or other représentative. * * » " 

Consolidated Ordinances of the Northwest Territories of Canada 1898, p. 198. 

The Canadian judgment roU introduced in évidence in the court 
below shows as the cause of the plaintiff's action there this statement 
of claim: 



ALASKA COMMERCIAL CO. V. DEBNET. 

"(1) The plaintiff is a foreign corporation duly licensed to and Is carry- 
Ing on business at Dawson, Yulion Territory, Canada, and the défendant is 
a miner residing on Dominion creek, but is at présent outside of the Yukon 
Territory. 

"(2) The défendant is indebted to the plaintiff in the sum of $0,252.26, 
partieulars of which are as follows: 

To balance on account rendered $2,995 00 

To àmount of promissory note for the sum of $2,610.69, made by 
the défendant in favor of S. W. Milan on the 15th day of Sep- 
tember, 1900, payable on or before September 15, 1902, with 
interest at the rate of 12 per cent, per annum. Said note was 
indorsed by the said Milan to the plaintiff, who is now the 
holder in due course. Said note was duly presented for pay- 
ment and dishonored 2,610 69 

Interest on said note from the date thereof until maturity at the 

rate aforesaid 626 56 

Interest on said note from maturity to the date hereof at the rate 

of 6 per cent, per annum, 23 days 20 01 

$6,252 26 

—And the plaintiff daims the sum of $6,252.26, together with Interest on the 
sum of $2,610.69 from the date hereof until judgment at the rate of 6 per 
cent per annum. 
"Dated at Dawson, Yukon Territory, October 11, 1902. 

"Herbert E. A. Robertson, Solicitor for Plaintiff." 

The writ of summons issued in the case is as follows : 

"Canada, Yukon Territory. 

"In the Territorial Court of the Yukon Territory. Between Alaska Commer- 
cial Company, Plaintiff, and Charles G. Debney, Défendant. 

"Edward the Seventh, by the Grâce of God, of the United Kingdom of 
Great Britain and Ireland and of the British Dominions Beyond the Seas 
King, Defender of the Faith, Emperor of India, to the Above-Named De- 
fendant: You are notifled that the plaintiff has entered an action against 
you in the above-named court, for the recovery of the claim or demand, a 
statement of which is flied in court and annexed to this summons. And 
you are commanded that if you dispute the said claim, either in whole or 
in part, you do, within eight days from the service of this writ on you, ex- 
clusive of the day of such service, cause to be entered for you in the office 
of the clerk of this court an appearance and within six days thereafter 
file with the clerk a statement of the grounds on which such dispute is 
based. And take notice that in dçfault of your so doing, the plaintiff may 
proceed in his said action, and judgment may be given in your absence and 
without further notice to you. 

"Issued at Dawson in the said Yukon Territory, this llth day of October, 
A. D. 1902. 

"[Seal T. G. Y. T.] 

"[Signed] Charles MacDonald, Clerk of the Court" 

The affidavit of service of the statement of claim and writ of sum- 
mons, omitting the caption, is as follows: 

"I, Jean Charles Brezier, N. W. M. P. of the Yukon Territory, make oath' 
and say: (1) That I did, on Tuesday, the 21st day of October, 1902, serve 
Charles G. Debney, through William A. Debney, through his attomey in 
fact, the above-named défendant, with true copies of the writ of summons and 
statement of claim herein, hereunto annexed and marked respectively Ex- 
hibits A and B to this my affidavit, by delivering the said copies to, and 
leaving the same with, the défendant at Last Chance creek, being 15 miles 
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distant from the courthouse at Dawson. (2) That to e£Eect such service I 
necessarlly traveled 18 miles. 

[Slgned] Jean Chas. Brezler, N. W. M. Police. 

"Sworn before me at Gold Bottom, In Yukon Territory, this 22d day of 
October, 1902. 

"[Signed] P. J. Ryan, 

"A Commissioner for Talslng Affldavits in and for the Yukon Territory." 

The statement of daim was, according to the record, amended on 
Nov. 7, 1902, the affidavit of service of which amended statement, to- 
gether with the summons, is as follows: 

"I, J. C. Brezler, of N. W. M. Police, Hunker creek. In Yukon Territory, 
make oath and say: (1) That I did on Tuesday, the llth day of Novem- 
ber, 1902, personally serve Charles G. Debney, the above-named défendant, 
with true copies of the writ of summons and amended statement of claim 
herein, hereunto annexed, and marked respectively Exhiblts A. and B, to 
this my affidavit, by deliverlng the sald copies to, and leavlng the same with, 
A. W. Debney, the duly authorized agent and attorney in fact of the de- 
fendant, at Last Chance creek, being 15 miles distant from the courthouse 
at Dawson. (2) That to effect such service I necessarlly traveled 18 miles. 
"[Signed] Jean Chas. Brezler. 

"Sworn to before me at Hunker creek In Yukon Territory, this 12th day 
of November, 1902. 

"[Signed] P. J. Ryan, 

"A Commissioner for Taking Afiidavlts In and for the Yukon Territory." 

The judgment roll also contains the following affidavit of the non- 
appearance of the défendant to the action, and the judgment: 

"I, Herbert Bwen Arden Robertson, of Dawson, in the Yukon Territory, 
Canada, soliciter, make oath and say: (1) That I am solieitor for the plain- 
tiff In this action; (2) that I did, on Tuesday the 25th day of November, 
A. D. 1902, personally search In the office of the clerk of this honorable 
court at Dawson, and found that no appearance had been eutered by the de- 
fendant, or by any one on his behalf. Herbert E. A. Robertson. 

"Sworn before me at Dawson, Yukon Territory, Canada, this 25th day 
of November, A. D. 1902. 

"[Signed] Charles MacDonald, 

"A Commissioner fOr Affldavits for Use in Yukon Territory." 

The judgment and certificate of the Clerk of the court are as fol- 
lows : 

"Judgment 

"The défendant not having appeared to the wrlt of summons herein, It îs 
this day adjudged that the plaintifC recover against the said défendant $6,- 
270.96, and costs to be taxed. 

"Dated this 25th day of November, 1902. 
"[Seal T. C. ï. T.] 
"[Signed] Charles MacDonald, Clerk of the Court 

"The plaintifC's costs in the above action on default of appearance hâve 
this day been taxed and allowed at ?248.60. 

"Dated this 25th day of November, 1902. 

"[Signed] Charles MacDonald, Clerk of the Court 

"Filed In court Novembef 25, 1902. C. M. C. G. 

"And be It further known that the said Territorial Court of the Yukon Ter- 
ritory is a court of inhérent, gênerai, and unlimited jurisdiction in the said 
îukon Territory, Canada, and having jurisdiction over the subject-matter 
and cause of this action ; that the origiuals of ail the said pleadings, pro- 



ALASKA COMMERCIAL CO. V. DEBNEY. 7 

ceedlngs, and judgment above mentioned are flled in my office, whieh Is the 
proper office in tliat behaif, and I am the proper custodian of the same. 

"In witness whereof I hâve hereunto set my hand and caused the seal of 
the Territorial Court of the Yukon Territory to be afflxed at Dawson, in the 
Yulïon Territory, Canada, this 21st day of October, A. D. 1904. 

"[Seal.] [Signed] Charles MacDonald, Clerk of Territorial Court." 

As has been said, the only point made against the validity of that 
judgment is that the service of the claim and summons was made 
on A. W. Debney, who, it is contended by the défendant and was 
held by the court below, was net "an agent, managing clerk, or 
other représentative [of the défendant], résident and carrying on his 
business within" the Yukon Territory, and therefore not a person upon 
whom a vaHd service could, under the Canadian statute, be made. The 
court below said in its opinion: 

"The real question in this case is one of fact. Was the défendant, after 
he left Dawson and returned to Alaslca, represented in the Yulïon Territory 
by Alfred W. Debney as 'an agent, managing clerlî, or other représentative, 
résident and carrying on his business'? If Alfred W. Debney vfas such an 
agent when the summons and claim were so served upon him In the fall of 
1902, the Yukon court had jurisdiction ; otherwise not." 

The court below proceeded to consider the testimony upon that 
question, saying: 

"The only testimony In this case, touchlng the business of the défendant 
in the Yukon Territory at the time this service was made, vras given by de- 
fendant himself. His testimony was that about September, 1900, he sold 
ail his mining property and ail other interests in Yukon Territory, near Daw- 
son, and returned to Alaska, where he has ever since resided, and that since 
said date he has had no business or property of any kind in Yukon Terri- 
tory. PlaintifC ofEered no évidence in déniai of defendant's statements, but 
on cross-examinatiou offered some letters wrltten in 1902, about the time the 
suit was brought in the Yukon courts, signed by A. W. Debney as the at- 
torney in fact of défendant, to show that the agent was so acting for him. 
The évidence disclosed that a half interest in a valuable mining claim had 
remained in the name of an agent of plaintiff! when défendant left Dawson; 
that défendant had sold that, with ail other claims, to A. W. Debney; that 
plaintiff had refused to transfer it to A. W. Debney until a bill whieh they 
held against défendant for interest was paid; and that tp secure himself A. 
W. Debney paid that amount and was credited by défendant for so doing. 
This is the only act of business whieh the évidence shows the agent to hâve 
done, except to demand the transfer of the half Interest from plaintiff to 
himself, and falls far short of proving that the agent was carrying on de- 
fendant's business. It only proves that A. W. Debney was attending to his 
own business — that he procured possession of the half interest in the mine 
for himself, and not for the défendant. It must not be forgotten, either, 
that, while the letters are admitted on cross-examination to bave been in the 
handwriting of A. W. Debney, they did not prove the facts stated in them, 
and thèse facts are explained or denied by défendant In Une wlth his gên- 
erai évidence. Clearly, the prépondérance of the évidence is with the défendant, 
and sustains his claim that A. W. Debney was not at the time of the service, 
or at any subséquent period, his 'agent, managing clerk, or other représen- 
tative résident, carrying on his business within' Yukon Territory. He was 
armed with a power of attorney from défendant for the purposé of aiding 
him to reduce to his own possession property purchased by him from the 
défendant It Is my judgment that the service was void, and gave the 
Yukon court no' jurisdiction, because it was not made in compliance with 
section 14, order 3, upon an agent carrying on defendant's business." 
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We do not think the court below drew the right conclusions from 
the defendant's testimony. It is true that he testified in effect, on 
direct examination, that prior to leaving Dawson and returning to the 
United States, about September, 1900, he sold ail of his interests in 
Yukon Territory, and that since that date he has had no business or 
property of any kind therein. But we are of the opinion that, when 
the whole of the defendant's testimony is read and considered, it very 
clearly appears therefrom, even without the aid of other évidence in 
the case, that such was not the fact, but that, on the contrary, he did 
retain certain business interests in Yukon Territory, the management 
and ha:ndling of which he intrusted to his brother, A. W. Debney, by 
the foUowing written power of attorney, which was introduced in 
évidence: 

"Dominion Creelj, Sept. 12. 1900. 

"Know ail men by thèse présents, that I, C. G. Debney, of Dawson, Y. T., 
do hereby appoint my brother, Alfred W. Debney, also of Dawson, Y. T., my 
true and lawful attorney, for me and in my place to transact any and ail 
business relatlng to my interests in the Yukon Territory, and I hereby ratify 
any and ail acts he may perform. C. G. Debney, 

"Witness: Ed. Champlin.» 

In the course of the direct examination of the défendant he testified 
that he left Yukon Territory in September or October, 1900, ànd that 
at no time during the year 1903 was he in any portion of the Do- 
minion of Canada; that at the time he left there he did not hâve any 
property or business of any kind or character in that territory, and 
had no agent or représentative there in charge of any such interests ; 
that the first he ever heard of the action against him in the Territorial 
Court of Yukon Territory was from a letter received from his brother, 
informing him that judgment had been entered against him. On 
cross-examination the défendant testified that he first went to Yukon 
Territory in 1896, arriving at Dawson on the 2d day of June of that 
year, and remained there until September or October of 1900. He 
admitted the exécution to his brother, A. W. Debney, of the power 
of attorney above set out, in respect to which he testified on cross- 
examination : 

"I gave that power of attorney, I believe, before I left the eountry; that 
Is, between the time I gave my brother that power of attorney and the time 
[ left, I believe, I sold out to him everything I had. At the time I gave that 
power of attorney I probably had some Interests that I wanted him to looli 
out for before I left. 

"Q. 36. Then at the time you gave thls power of attorney you had in- 
terests in Dawson? A. I expect I had. 

"Q. 37. Well, do you. know? A. I do not know. 

"Q. 38. You had been engagea in the business of mlning on Dominion 
creek, had you not? A. I had been. 

"Q. 39. Were you, up to the time you left the Yukon? A. I don't be- 
lieve right up to the day. 

"Q. 40. Within three days, wasn't it? A. I don't know how close to 
the time I left I was engaged in mining. 

"Q. 41. Well, was it up to three years before you left? A. No, sir. 

"Q. 42. Was it one monthî A, I don't remember how long it was; that 
I aetually quit mining. 
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"Q. 43. Tou had a large plant on Dominion creeli, didn't you? A. T had, 
at one time. 

"Q. 44. When was that disposed of ? A. I don't remember the date. 

"Q. 45. Was It before or after you signed this power of attorney, plain- 
tifC's Exhibit C? A. I don't remember. 

"Q. 46. You procured from the Department of the Interior of Canada a 
miner's license to carry on mining business in the Yukon Terri tory, didn't 
you? A. Several of them. 

"Q. 47. You had one in full force at the time you left the Yukon Terri- 
tory? A. I did not. 

"Q. 48. Your brother took out one for you the foUowing year? A. I 
don't know. 

"Q. 49. He never wrote and toid you of that? A. He did not. 

"Q. 50. The concluding Une of this power of attorney, plaintifC's Exhibit 
C, where ît says, 'And I hereby ratify any and ail acts he may perform' ; 
You haven't ratified everything that your brother has done, hâve you? A. 
The only business that my brother did for me since I left the Yukon Terri- 
tory has been to pay the Alaska Commercial Company $2,404 interest, whieh 
they extorted from him. I don't know whether I hâve ratified that or not. 

"Q. 51. Then your brother has acted for you since you left the Yulion Ter- 
ritory? A. Well, the A. C. Company — 

"Q. 52. Ansvrer the question, piease; yes or no. A. He paid the Com- 
pany this money. 

"Q. 53. For you as your agent? A. It was part of the money that he 
owed me, and the company forced him to pay It. 

"Q. 54. You say you don't know whether it was before you gave the 
power of attorney or afterwards that you ceased business in the Yukon Ter- 
vitory? A. I don't know. 

"Q. 55. You know that this power of attorney, C, was recorded on the 
public records in the Yulwn Territory? A. I don't; but I believe there is a 
notation on it that it has been recorded. 

"Q. 56. How long hâve you held this paper in your possession, plaintifC's 
Exhibit C? A. I don't know. 

"Q. 57. Well, about how long? A. I don't remember the date. I couldn't 
say. 

"Q. 58. Where did you get it? A. From Dawson. 

"Q. 59. How? A. By letter. 

"Q. 60. From whom? A. From my brother. 

"Q. 61. Hâve you the letter? A. I don't believe I hâve. 

"Q. 62. Hâve you had it over a year? A. I might hâve. 

"Q. 63. Hâve you had it two years? A. I don't believe I hâve. 1 don't 
remember the date I got it. 

"Q. 64. When you received it, you kuew from the stamp on the back of 
It that it had been recorded and niade a public record in Dawson? A. If I 
noticed the stamp. 

"Q. 65. Well, did you notice the stamp? A. I don't remember. 

"Q. 66. Did you notice it until I showed it to you just now? A. I don't 
believe I did. 

"Q. 67. Hâve you ever revoked that power of attorney, plaintiff's Exhibit 
C? A. I haven't ever revoked it that I know of. 

"Q. 68. Has it been revoked that you don't know of? A. I don't be- 
lieve so. 

"Q. 69. Well, do you know? A. I don't remember having revoked it my- 
self. 

"Q. 70. When did you first receive notice of the suit that had been com- 
menced against you in the Yukon Territory? A. Well, I don't remember 
the date. I got a letter. 

"Q. 71. About when? A. Oh, some time after the judgment had been 
rendered against me. 

"Q. 72. In answer to your counsel, a few moments ago, you said Decem- 
ber 1, 1902— 
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"Mr. Smith (Attorney for Defeadant) : That Is a misquotation. I asked 
the witness whether he liad heard o£ It prlor to that date, and he said, 'No.' 

"Q. 73. Did you hear of It about December, 1902Î A. I heard of It, but 
I don't remember the date. : 

"Q. 74. Tou received a letter from your brother notlfying you of itî A. 
Notifying me about the judgment. 

"Q. 75. Did he send the papers to you? A. No, sir. 

"Q. 76. Hâve you that letter? A. No, sir." 

The défendant was then asked in respect to three letters, whîch he 
testified were in the hand writing of his brother, signed by him as 
attorney in fact for the défendant. The défendant also admitted in 
his testimony that "8 Below Upper Discovery" means Dominion 
creek. The three letters last ref erred to are as follows : 

"Plaintiff's Exhiblt D. 

"Alaska Commercial Co. (a Corporation), Plalntlff, v. Charles G. Debney, 

Défendant. 

"[Stamped in left-hand corner: Alaslia Commercial Co. Received Jul. 1, 
1902. Ans'd filed. Dawson, N. W. T.] 

"8 Below Upper Discovery, June 28, 1902. 
"Alaska Commercial Ce, Wm. M. Héron, Agt — Dear Sir: Eeferring to 
the payment of the sum of $2,404.00 due for Interest on the aecount of C. G. 
Debney: Mr. Klevlcz wUl hâve Informed you of the retums from No. 8. I 
hâve been compelied to draw upon my share from thls source to meet Per- 
sonal indebtedness, which mostly conslsted of balance of payment of 60 , 
eords of wood now on Discovery. I inclose herewith an order on Mr. Kievicz 
to pay to you ail money aceruing on my share of the output of No. 8, and you 
are hereby authorized to collect the money due to me as rental for ma- 
chinery (% of total), when due, and crédit same to C. G. Debney. To more 
perfectly secure the said payment, and as an évidence of good falth, I hereby 
pledge an undivlded half Interest In the machinery plant now on No. 8 Below 
Upper Discovery, Dominion Creek and unincumbered, to be sold, and the 
proceeda applied to the payment above mentioned. If necessary to secure the 
same. I trust this wiil be satisfactory so far as securlty is concerned. In 
addition I wish to say that I àm quite confident of my ability to pay up the 
entire Indebtedness within elght weeks from the time I commence work on 
Discovery, and It is my intention to apply the entire output, over expenses, 
to this purpose. Ail I ask is to be given a chance to show good f aith in this 
matter. I expect to be ready to shovel in In about ten days. Hâve your 
ooUector call In the latter part of the month, and if you are not satlsfied 
wlth the rate of payment, proceed In your own way. 
"Yoars respectfully, 

A. W. Debney, Attorney In Fact for C. G. Debney." 

"PlalntlfC's Exhiblt E. 

"Alaska Commercial Company (a Corporation), PlalntifiC, v. Charles G. Deb- 
ney, Défendant. 

"No. 2 Ab. Dis. Last Chance, Oct. 22d, 1902. 
"Wm. M. Héron, Dawson — ^Dear Sir: Yesterday I received a summons 
from the Territorial Court, Issued by H. E. A. Robertson on behalf of the A. 
C. Co. Statement of the Complalnt cites claim for $2,404.00 balance due on 
acct, in addition to the sum due, wlth interest, on note made by C. G. Deb- 
ney to S. W. Milan. Klndly notify Mr. Robertson of the error. If you 
vvîsh to obtain judgment against O. G. D. on the note I will not appear In 
défense. 

"Yours truly, A. W. Debney." 
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"Plaintiffs Exhibit F. 

"Alaska Commercial Company (a Corporation), Plalntiff. t. Charles G. Deb- 

ney, Défendant. 

"Thos. A. MeGowan. 

"Dawson, T. T., Oct. 10, 1902. 
"J. B. Hansen, Esq., Agent Alaska Commercial ('ompany — Dear Sir : You 
are hereby instructed to transfer my one-balf interest in Upper Discovery on 
Dominion creek held by you as security for account of Alaslca Commercial 
Company to A. W. Debney, my brother, and attorney In fact. This is done 
for the reason that I at this time hâve no miner's license, and for conven- 
ience. 

"Yours very truly,- Charles G. Debney, 

"By A. W. Debney, His Attorney in Fact." 

On his redirect examination the défendant testified that he never au- 
thorized any one to accept service of process for him in the Yukon 
Territory, and tliat he never authorized his brother, A. W. Debney, 
to enter into an agreement with the Alaska Commercial Company 
for it to take judgment by default against him, and that he did not 
hâve any business or interests of any kind or character in the Yukon 
Territory during any portion of the yfear 1902. Upon his recross- 
examination he was questioned, and answered, among other things, 
as follows: 

"Q. 100. At the time you left Dawson, did an undivided half Interest on 
Upper Discovery stand in the name of Capt Hansen, as agent for the Alaska 
Commercial Company, as trustée to secure an indebtedness? A. It did not 

"Q. 101. Do you swear positively to that? A. I do ; I didn't owe the Com- 
pany a cent. 

"Q. 102. Did an undivided half interest in Upper Discovery in the Yukon 
Territory, on the day you left Dawson in the year 1000, stand In the name 
of J. B. Hansen, as agent of the Alaska Commercial Company? A. Tt did 
not stand in the name of J. B. Hansen, as agent of the Alaska Commercial 
Company, I guess; but not to secure an indebtedness. 

"Q. 103. How long did it continue to stand in Capt. Hansen's name, as 
agent of the Alaska Commercial Company? A. I don't know how long it 
stood in his name. 

"Q. 104. Did you ask the Alaska Commercial Company to bave it trans- 
ferred to you prier to the time you left Dawson? A. I asked the Alaska 
Commercial Company to transfer that half claim back to me when I paid 
up my indebtedness. 

"Q. 105. Did they do that? A. Capt. Hansen was not there. 

"Q. 106. Was his attorney ever there? A. I don't know. 

"Q. 107. Did your brother hâve a right to demand from Hansen, as 
agent of the Alaska Commercial Company, the transfer of that prop- 
erty? A. It was not necessary for my brother to ask them — 

"Q. 108. Answer the question yes or no. A. He did not. I got a prom- 
ise from the Alaska Commercial Company before I went away that that 
would be transferred. 

"Q. 109. Your brother had no right to sign your name to this plaintiffi's 
Exhibit 'F' î A. Nor those other exhibits either." 

"Q. 111. Did your brother write to you that he had asked the Alaska 
Commercial Company to transfer half of Upper Discovery? A. He said they 
would not do it because they wanted to exact interest from him ; then he 
wrote me that half the claim had been transferred to him, and he had 
paid them. 

"Q. 112. At the time your brother wrote you telling you that the Alaska 
Commercial Company had refused to transfer this claim back to you, did 
you Write to your brother telling him to go and hâve it done? A. I don't 
remember that I did. 
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"Q. 113. Will you swear that you did not? A. No, sir. 

"Q. 114. Then you probably wrote to him? A. I probably dld. 

"Q. 115. TelUng hlm to go to the Alaska Commercial Company and get 
that elalm? A. That was the understanding. The clalm was to be ti-ans- 
ferred to me. 

"Q. 116. If you wrote to hlm telling him to do that, he had a rlght to 
glve them, thls plaintifC's Exhlbit F, this request? A. That half Interest 
was deeded to the Alaska Commercial Company as security for an indebted- 
ness, which I paid; and. If Capt. Hansen had been there when I paid it, it 
would hâve been deeded to me, and I would bave deeded it to my brother. 

"Q. 117. After your brother bad written you telling you that the agent 
of the Alaska Commercial Company demanded $2,404 before tbey would de- 
liver up thls claim, did you write your brother to make a demondî A. I may 
bave suggested to him to go to the Alaska Commercial Company. 

"Q. 118. You suggested to him to go to the Alaska Commercial Company 
and get itî A. I probably did. 

"Q. 119. Didn't you say, 'Go and make them glve It up'? A. I don't 
think so ; I don't remember. 

"Q. 121. (By Mr. Smith, counsel for défendant.) Before you left the 
Yukon Territory, to whom did you sell this half interest in Upper Discovery 
on Dominion creek? A. To my brother. 

"Q. 122. Haye you ever had any interest In that claim since you left the 
Yukon Territory? A. None whaiever. 

"Q. 123. (By Mr. McGowan, attorney for plaintiff.) Your brother chargea 
you up with the $2,404 he paid for you in the year 1902? A. I expect he 
did charge me up with It beeause he owed it to me; I credited it on the note 
that he owed me. 

"Q. 124. (By Mr. Smith.) You hâve stated that before leaviug the Yukon 
Territory you had sold to your brother this half interest on Upper Discovery 
on Dominion creek, being the claim referred to In thèse letters. I will ask 
you to State If you were in any way interested in who owned it or had the 
title to it? A. I had no interest in that property — no interest In Dawson 
or on the creeks — when I left there. 

"Q. 125. And thèse letters referring to the retransfer, did they refertoyour 
brother's property or to yours? A. Thèse letters signed by my brother as 
attorney for me are in relation to bis own interests. They were not in rela- 
tion to my Interests at ail. I did not hâve any interest when I left there. I 
sold out to him, and he gave me a note. The Alaska Commercial Company, 
through their agent, Mr. Héron, beeause I would not pay some merchandise 
aecounts which were contracted by laymen on one of the claims I was not 
interested in, gets angry and goes over my account, and sees where I bave 
been owing the company at différent times — at one time several thousand 
dollars — and see a chance to charge me interest, and to be able to collect it, 
beeause they bave this half claim in Capt Hansen's name, which was not 
transferred to me beeause Capt. Hansen was not there when I left, and be- 
fore they would deed this interest back to my brother make him pay $2,404 as 
interest. 

"Q. 126. Did you ever authorize your brother, A. W. Debney, to sign 
your name to any papers in référence to this claim on Upper Discovery, 
Dominion creek, after you had transferred the same to him? A. No, sir. 

"Q. 127. œy Mr. McGowan.) You say you know it to be a fact, and 
that it was not hearsay, that Mr. Héron went over your account on the books 
of the Alaska Commercial Company, on which it appeared that you owed 
the company, and rechecked that account, and charged you some interest? 
A. That is how he arrived at the $2,204 interest. 

"Q. 128. Who told you that? A. I got a letter from my brother that 
that was what the amount was for. 

"Q. 129. When did you get that letter? A. I don't remember. 

"Q. 130. That was In the year 1902? A. It might hâve been; I don't re- 
member the date. 

"Q. 131. Your brother wrote and told you what be had done with the 
Alaska Commercial Company — with Mr. Héron — ^going through your account? 
A. I expect he did; I settled my account 
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"Q. 132. Dld you wrIte back to your brother, and tell him not to go back 
through your account with Mr. Héron? A. I dld not. 

"Q. 133. Ail the testimony that you gave a moment ago in answer to Mr. 
Smith's questions on that incident was hearsay — in référence to the eom- 
pany's actions in Dawson — that was hearsay, was it not, in référence to 
what Mr. Héron did after you left Dawson? A. It was not. 

"Q. 134. Bo you know what hearsay means? Do you know that of your 
own linowledge? A. I do. 

"Q. 135. How? A. As I told you, I got a letter from my brother. 

"Q. 136. Your brother told yon? A. Yes, sir. 

"Q. 137. And that is the only way you know it? A. Yes, sir. 

"Q. 138. Your brother apparently was discussing your account with Mr. 
Héron and the Alaska Commercial Company in 1002? A. I don't believe he 
was discussing it. Mr. Héron simply said he wanted this !?2,204. 

"Q. 139. Who did he say It to? A. My brother. 

"Q. 140. Where? A. Probably on Dominion or Hunker creek. 

"Q. 141. Mr. Héron was out there? A. Probably. 

"Q. 142. You are sure your brother did not go to the office of the Alaska 
Commercial Company? A. I don't know. 

"Q. 143. Your brother may hâve gone there, might he not? A, Mlght 
hâve. 

"Q. 144. He might hâve gone through the books with Mr. Héron? A. I 
don't think he did. 

"Q. 145. I suppose you haven't that letter either, from your brother? A. 
I hâve not. 

"Q. 146. He seems to hâve arrived at a very satisfactory arrangement 
with Mr. Héron about the $2,204? A. He had to pay it. It was not very 
satisfactory to him, I guess. He had to scrape pretty hard to get the money. 

"Q. 147. When your brother wrote this letter, plalntifE's Exhibit D, It is 
headed '8 Below Upper Discovery,' that is Dominion creek, isn't it? A. Yes, 
sir. 

"Q. 148. And that is about 60 miles from Dawson? A. About 65. 

"Q. 149. When he wrote that letter Mr. Héron was not there at that 
time? A. I don't think so. 

"Q. 150. He addresséd that to the Alaska Commercial Company at Daw- 
son, and signed your name to it? A. He signed my name to it." 

A part, at least, of the claim of the plaintif! against the défendant, 
according to his own testimony, grew out of business transactions 
between the parties in Yukon Territory, and in the course of his 
mining opérations there. He had transferred to an agent of the 
plaintifï, as security for his indebtedness, an interest in a mining claim 
on Dominion creeïc. Certainly, the matter of that indebtedness had 
not, according to the defendant's own testimony, been settled when 
he left the territory, and it is equally certain that before leaving he ap- 
pointed his brother, A. W. Debney, his attorney to represent him in 
that territory and transact any and ail business relating to his in- 
terests therein. We think it clear that the évidence shows, without 
any substantial conflict, that A. W. Debney was the defendant's 
agent and legàl représentative, within the meaning of the provision of 
the Canadian statute in question, and that the service upon him in 
the action there brought was a valid service, and, accordingly, that 
the judgment there rendered was a valid judgment. It results that the 
judgment of the court below must be reversed, without référence to 
the other questions discussed by counsel. 

The judgment is reversed, and cause remanded for further pro- 
ceedings. 
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THOMPSON r, UNITED STATES. 
(Circuit Court of Appeals, FirSt Circuit January 9, 1906.) 

No. 596. 

1. Ceiminal Law — Peoof of Motive — Evidence Tending to Show Othee 

Offenses. 

ïhe fact that évidence Introduced to show njotive in a crlminal case 
also bas a tendency to show the commission by défendant of other 
crimes does not render it inadmissible, if otherwise compétent 

[Ed. Note. — For cases in point, see vol. 14, Cent Dig. Crlminal Law, 
§ 823.] 

2. Same. 

On the trial of a défendant charged wlth counterfelting bank notes 
In connection wlth another person, such person testifled that prior to 
the maklng of the notes défendant stated to him that, on account of his 
business, he was liable to be arrested for abortlou, and deslred the 
notes to deposit as bail In case of such arrest Held, that such évi- 
dence was compétent on the question of motive. 

[Ed. Note. — For cases In point, see vol. 14, Cent. Dig. Crlminal Law, 
§ 823.] 

3. iNDicTMENT — Issues — Pkoof of Auas. 

Where a défendant was charged In the indlctment under an allas, 
and Was arraigned under both names and entered a gênerai plea of not 
guilty, It was compétent for the government to prove that he assumed 
the other name as alleged. . 

4. Ckiminal Law — Review — Habmless Ebrob. 

Where a witness identlfled a person then In court as one about whom 
she had testifled, the fact that she was permitted to state his name, 
which she had learned In the ordlnary way by hearsay slnee the 
transaction, was wlthout préjudice to défendant, even if error. 

5. WiTNESSES — Ceoss-Bxamination of Défendant. 

Where the cross-examlnation of a défendant In a crlminal case was 
relevant to other testlmony introduced to show motive, it was not Im- 
proper because it related to matters collatéral to the issue. 

6. Same — Impeachment — Competency of Evidence. 

A statement made by the district attorney to the court In asking 
lenlency in the sentence of a person previously oonvicted, and who 
was to bé a witness for the government in a subséquent case, is not 
compétent évidence in such case to Impoach the credibilty of the wit- 
ness. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Thomas W. Procter (Nason & Proctor, on the brief), for plaintiff 
in error. 

William H. Lewis, Asst. U. S. Atty. (Melvin O. Adams, U. S. Atty., 
on the brief). 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge. The plaintiff in error, Robert Thomp- 
son, was tried upon an indictment with several counts charging him 
in various vi^ays with violating the provisions of section 5415 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 3662], in respect to coun- 
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terfeiting or imitating the circulating notes of banking associations 
acting under the laws of the United States. Some of the counts 
charged him with falsely making, others with uniawfully causing and 
procuring to be falsely made, and others with uniawfully aiding and 
assisting one Frêd B. Wilson. The record présents a large number of 
assignments of error; but in argument the principal discussion cen- 
tered upon the assignments which direct themselves against the re- 
mark of the government's attorney in opening, and the évidence upon 
the same point, which tended to show that the défendant, who was 
being tried upon a charge of counterfeiting, was an abortionist. It is 
particularly urged that the statement of the government's attorney 
that "Dr. Thompson, alias Dr. Seidell, Charles H. Roberts and J. R. 
Brown, Jr., we shall show, was engaged in the business of an abor- 
tionist," was unwarrantable and highly prejudicial. 

We must approach the considération of the question presented by 
the assignment which is based upon this statement with the idea that 
it was a rather abrupt way of opening the case to the jury. Still we 
must not be unmindful of what followed by way of explanation of 
the statement of the attorney, and as a statement of the ground for 
it, because it is apparent that the purpose was to point out what the 
government expected to prove, and that the person charged with coun- 
terfeiting had a motive for procuring spurious notes, and that such 
motive sprang from the fact that he was in danger by reason of the 
character of his business, and that he would be safeguarded in case 
of détection if he could hâve a hundred $100 bills to put up for bail ; 
and it was further explained that it would save bother, and as the pa- 
per would not go into circulation nobody would be harmed. At the 
close of the government's opening the défendant requested the court 
to take the case from the jury, because the prosecuting attorney had 
stated, in the présence of the jury, that the défendant was an abortion- 
ist. The learned judge declined to do that,^ but in language as for- 
cible as could be employed told the jury that the fact whether he was 
engaged in the business of an abortionist was of itself of no consé- 
quence, and had no bearing on the question of the defendant's guilt 
or innocence of the crime with which he was charged — that of coun- 
terfeiting. It was further said, reiterating that it had no relevancy, 
standing as an independent fact, that "whether it may appear in évi- 
dence, by reason of its connection in some other conversation, some- 
thing about the defendant's business, I do not know, and you need not 
concern yourselves at ail until the question arises." 

An exception was taken to the failure of the court to take the case 
from the jury, and it was allowed provisionally ; that is to say, "if 
the ruling be a matter of exception." We understand this to mean 
that the exception was taken, if it does not relate fairly to matter with- 
in the final discrétion of the trial court. It is quite évident that the 
presiding judge understood that the purpose of the government's at- 
torney was to give notice that he should offer évidence tending to 
show motive, and as we hold further on that it is compétent for the 
government to introduce proofs tending to show a défendant guilty of 
other crimes, though of a différent nature, when such proofs tend to 
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show a motive for committing the oifïense for which he îs being trïed, 
it is quite unnecessary to détermine whether the statement was prej- 
udicial, or whether the ruling was one within the final discrétion of 
the court below. This follows logically enough upon the reasoning 
that it be compétent to introduce proofs of a' motive, though 
such proofs tend to show the commission of other crimes, it is none 
the less compétent because prejudicial to the défendant upon the ulti- 
mate fact of guilt or innocence in respect to the offense for which he 
is being tried. The very purpose of showing a motive is to influence 
the jury upon the question of the defendant's guilt in respect to the of- 
fense with which he is charged, and, if it is compétent to introduce the 
proofs, it is proper to state in opening that such proofs will be offered. 
So it is only necessary to détermine whether under the peculiar cir- 
cumstances of this case it was compétent to introduce évidence which 
tended to show that Dr. Thompson was engaged in the business of 
an abortionist; it being in the nature of évidence of statements by the 
défendant himself as to the character and hazard of his business, and 
as to why he wanted counterfeit notes for his protection in case of 
arrest. 

There is no occasion to question the gênerai rule which excludes 
évidence of collatéral offenses. Such rule is often called "the rule of 
logic," because it is based upon the idea that évidence of the com- 
mission of one crime in and of itself bas no legitimate tendency to 
prove the commission of another crime. This gênerai rule in practice 
is, of course, more absolute when the offenses are of a différent nature. 
It is, however, subject to many exceptions, and the exceptions are 
rested upon varions grounds. Under the exceptions to the gênerai rule 
of exclusion it is only in rare instances that évidence of the independ- 
ent fact of collatéral crime is received for the purpose of showing that 
a défendant is in fact guilty of such collatéral crime. Such évidence 
is ordinarily admitted for the purpose of showing a situation, or sur- 
roundings, which create a motive for committing the offense for which 
he is being tried ; and it is the fact of the motive, and not the fact of 
guilt in respect to the collatéral crime, which constitutes the essence 
and force of the évidence, , and that is what the jury may weigh upon 
the question of the innocence or guilt of the party before them in re- 
spect to the offense with which he is charged in the indictment. 

It is unnecessary to consider the varions exceptions to the gênerai 
rule of exclusion, for it is évident that the proofs tending to show 
that the défendant was an abortionist were admitted for the purpose 
of showing, not the collatéral crime as a fact, but for the sole pur- 
pose of showing a situation which furnished a motive for committing 
the particular offense with which he was charged and for which he 
was being tried. Therefore it is only material to détermine whether 
the évidence admitted, which had référence to the defendant's busi- 
ness and what he said about it, was compétent for the purpose of 
showing a motive for the crime charged, though it also had a tend- 
ency to show that the défendant was guilty of other crimes, and 
crimes of a character which placed upon him the burden of the odium 
naturally and necessarily resulting from évidence of indulgence in 
pernicious practices. 
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One Fred B. Wilson, with whom it is claimed Dr. Thompson co- 
operated in creating a spurious paper, testified in substance, among 
other things, that Thompson asked whether he could copy a certain 
engraving, and that he gave him a $5 bank note, asking him to 
experiment to see if he could bring out ail the détails and make 
everything sharp, clear, . and plain ; that he wanted to make a test 
to see if the engraving could be copied and made certain; if it 
could, he would obtain an outfit; that a copy was made and submitted 
to Thompson, who examined it with a magnifying glass. Wilson 
also testified that at another time Thompson said it would be a 
mighty nice thing for him if he could hâve 100 $100 bills photo- 
graphed and nicely fînished to keep in his safe, to be used in case 
of an emergency, so that, if he had trouble, and it became necessary 
for him to furnish bail, he could take the amount f rom this package 
of bills and deposit it with the bail commissioner, and that Thomp- 
son further explained the emergency for which he might use thèse 
bills by saying there might some trouble come up in his line of busi- 
ness, that he might be arrested, and might require bail and might 
hâve to give bonds. This évidence tended to show that the défendant 
gave a reason for having the spurious paper made. The motive 
resided in the reason which he gave, and, for purposes of explana- 
tion of the emergency and of the reasons given in the conversation, 
the witness was permitted to state what Dr. Thompson said the busi- 
ness was to which he referred in the conversation about which the 
witness was testifying; and, though the witness did say that he tes- 
tified from his own knowledge, he in the same breath negatived the 
idea that he was in fact testifying from his own knowledge, as will 
be seen by référence to his exact words, which were, "My own knowl- 
edge and I took it from his mouth," and then, after a remark by the 
court that a statement by the défendant is compétent, the witness. 
in reply to a question as. to the defendant's business to which he 
referred in the conversation under considération, answered "an abor- 
tionist." 

The record upon this phase of the trial is somewhat confused. 
Enough appears, however, to make it certain that the witness was 
not in fact undertaking to testify from personal knowledge of Dr. 
Thompson's business, and that what he meant was that he was testi- 
fying as to his own knowledge of what Dr. Thompson said about it, 
Such is not an unusual characterization or form of expression by 
witnesses not acquainted with légal discriminations. It is apparent 
that the witness was not in fact testifying to what he knew about 
the defendant's business, but was testifying about what the défendant 
had told him concerning it. 

There is no occasion hère for us to décide whether it is probable 
that Dr. Thompson said in so many words that he was an abortionist. 
Such a question might reasonably enough address itself to the jury. 
Hère the only function is to inquire whether it was compétent for the 
government to show that the défendant said he was an abortionist, 
that he was liable to be detected and arrested, and that he wanted 
the spurious paper in question to use as bail in an emergency. Re- 
144 F.— 2 
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lieving the situation from ail needless confusion, and to state the point 
in simple form, if Wilson's story is to be believed, and that was for 
the jury, the défendant himself, before committing the offense al- 
leged àgainst him, stated his motive for causing the spurious paper 
to be made. Therefore was it compétent to put his statement of the 
motive for the commission of the offense with which he was charged 
before the jury, though it tended to show that he was guilty of 
other crimes? 

Warrantable proofs of other criminal acts for the purpose of es- 
tablishing a motive for committing the crime charged hâve sometimes 
been divided into two classes: First, proofs as to différent criminal 
acts which are explainable as results of the same motive ; and, second, 
proofs of other and independent criminal acts which in and of them- 
selves form the motive for committing the crime alleged against the 
party and for which he is being tried. The case at bar is unquestion- 
ably in the second class. Hère the motive for the crime in question 
sprang from the hazard involved in the defendant's practice as de- 
scribed by himself. There can be no question about this, if the wit- 
ness Wilson is to be believed, and with that we hâve nothing to do. 

In the sensé of the criminal law, motive has been well enough de- 
scribed as "that which leads or tempts the mind to indulge in a criminal 
act," and it is something that may be resorted to as a legitimate help 
in arriving at the ultimate act in question. In the English case of 
Rex V. Clewes (4 C. & P. 221, 19 E. C. L. 354), Clewes was on trial 
for the murder of Richard Hemmings, and the prosecution was par- 
mi tted to show that the défendant employed Hemmings to murder a 
Mr. Parker. This was sustained upon the ground that such f act 
and such knowledge of Hemmings furnished a motive for Hemmings' 
destruction by the défendant; the object being to prevent discovery of 
his own guilt. In Moore v. United States, 150 U. S. 57, 14 Sup. Ct. 
26, 37 L. Ed. 996, Moore was on trial for the murder of Charles 
Palmer; and the government was permitted to introduce évidence 
tending to show that Palmer was investigating the circumstances of 
the death of one Camp, whom the défendant was suspected of having 
murdered. The competency of such évidence was sustained upon the 
ground of motive, and the Suprême Court, citing 1 Greenl. Ev. § 3; 
Farris v. People, 129 111. 521, 21 N. E. 821, 4 L. R. A. 582, 16 Am. 
St. Kep. 283 ; People v. Harris. 136 N. Y. 423, 33 N. E. 65, said : 

"The fact that the testimony aiso had a tendency to show that défendant 
had been guilty of Camp's murder would not be sufficlent to exclude it, if it 
were otherwise compétent." 

See, also, Wigmore on Ev. vol. 1, § 210 (which contains numer- 
ous and valuable extracts from cases relating to proof of collatéral 
crime) ; People v. Pool, 27 Cal. 573, 576; State v. Pancoast (N. D.) 
67 N. W. 1052, 1060, 35 L. R. A. 518 ; Kunde v. State, 22 Tex. App. 
65, 3 S. W. 325; Blackwell v. State, 29 Tex. App. 194, 15 S. W. 597; 
Hamblin v. State, 41 Tex. Cr. R. 135, 50 S. W. 1019, 51 S. W. 
1111; State v. Morgan, 22 Utah, 162, 61 Pac. 527; Am. & Eng. Ency. 
of Law, vol. 23 (2d Ed.) 253, 254. 

In criminal trials, under a proper administration of the rule, which 
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in certain circumstances permits the introduction of proof of other 
crimes, particulars of the collatéral crimes would generally, if not al- 
ways, be excluded. The government did not resort to such proofs 
in this case. It was only sought to introduce in a gênerai way the 
defendant's statements as to why he wanted the spurious paper and 
why he became a party to the offense charged. In accordance with 
the expressions in the English case (Rex v. Clewes, supra), that it was 
only proper to consider the évidence respecting the murder of Parker, 
so far as it tended to show motive and that the prisoner was guilty 
of the murder of Richard Hemmings, the trial judge pointed out to 
the jury that the independent fact of the collatéral crime was of no 
conséquence, that questions relating to the guilt or innocence in re- 
spect to matters connected with the defendant's business were \^olly 
immaterial, and the jury was carefully admonished to consider it only 
in connection with the defendant's statements in the conversation about 
which the witness testified. 

The conversation referred to tended to show the reasons given by 
the défendant for taking part in the acts for which he was being tried, 
and the defendant's business as explained by himself so connected it- 
self with the offense charged as to render his own account of it rele- 
vant, and therefore compétent and material upon the ground that it 
tended to show a cause which operated upon his will and induced 
the criminal acts complained of. Boyd v. United States, 142 U. S. 
450, 13 Sup. Ct. 392, 35 L. Ed. 1077, is not deemed applicable to the 
situation hère, for the reason that the collatéral crime in that case 
in no way connected itself with the offense for which the prisoner 
was there being charged. 

The défendant hère was charged in the indictment under an alias, 
and the government introduced évidence to show that the défendant 
assumed another name as alleged in the indictment. No point is 
taken that the assumption of the false name was remote from the 
transaction in question, nor is the point taken that it is not ordinarily 
compétent and material to prove the alias as alleged. The only ques- 
tion made was that it was rendered unnecessary by the fact that the 
défendant had been arraigned and had pleaded not guilty. The record 
discloses that the défendant was arraigned as well under the alias as 
that of the name of Thompson, and there is nothing in the gênerai 
plea of not guilty which would deprive the government of the right, or 
relieve it of the necessity, if such necessity exists, of proving the names 
as alleged. 

A witness by the name of Bogart, who identified a spurious note as 
one passed to her by a person whose name at the time she did not 
know, but whom she identified as a person then in court, and whose 
name was in fact Gallagher, and whose name since the réception of 
the note she had come to know, as the names of persons are known, 
was permitted to state that his name was Gallagher. Without elabo- 
rating the question much, this would seem to be compétent ; for, where 
the name is sought to be proved by witnesses rather than by records, 
knowledge of names to ail persons who were not at the christening is 
grounded upon hearsay, or what people call a person in thé community 
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in which he is known. At ail events, knowledge of the name by which 
the person is generally known is of sufficient reliability to be put in 
évidence upon the question of name, when such question is material. 
The fact that the person who passed the spurious note was in court 
and identified by the witness clearly distinguishes the incident from 
that involved in Hopt v. Utah, 110 U. S. 574, 4 Sup. Ct. 303, 28 L. 
Ed. 262. But, however this may be, it being material tô show that the 
spurious note was passed by Gallagher, and there being a man in 
court who was pointed out by the witness as sitting at the lawyers' 
table, who stood up in response to the question, "Will you stand up, 
Mr. Gallagher?" and who while standing was identified by the wit- 
ness as the man who passed the spurious paper, and whose name was 
in no %ay challenged or questioned, and about whose name there was 
in fact no issue or dispute — it cannot be said that the défendant was 
harmed because of the witness' answer, whether it was technically ad- 
missible or not, and, if it were to be held technically inadmissible in 
the particular form in which it was admitted, the exception would 
be overruled as involving harmless matter and harmless error. 

The défendant, being upon the stand, was cross-examined about his 
business involving matter which would ordinarily be collatéral to the 
offense with which he was charged, and certain of the defendant's 
acknowledged business advertisements and certain letters were read 
to the jury. No point was taken that the cross-examination called 
out things not germane to the subject-matter of the direct examination, 
and if such point had been taken it would only hâve involved a ques- 
tion of discrétion. The objection goes only to the substance of the 
matter introduced. It is not an unusual thing to cross-examine a wit- 
ness on collatéral and irrelevant matters to test his crédit and to 
show his accuracy, interest, or bias; and the extent to which such an 
€xamination shall go is ordinarily a matter to be determined by the 
discrétion of the trial court. But in this instance the évident purpose 
was not to do that, but to characterize the business to which the 
défendant had himself referred in his conversation with Wilson, and 
to explain the business which he pointed out in such conversation as 
hazardous, and in relation to which he wished to be safeguarded by 
the spurious notes in question. This being so, it became cross-exami- 
nation upon relevant, though collatéral, matter, because it related to 
the motive, and it was therefore proper to read the defendant's ac- 
knowledged advertisements about his business. After this was donc 
the trial judge in the charge cautioned the jury, in strong and adéquate 
language, that the character of the defendant's business should only 
be considered in connection with the conversation with Wilson in 
which the défendant gave his reasons for wanting the spurious notes 
in question. This considération the government was entitled to, in 
order that the évidence in respect to the motive should be fairly 
weighed, and beyond this the jury was duly cautioned not to go. 

A further exception relates to certain letters of recommendation 
from the défendant to Wilson, and what the défendant said about 
them on cross-examination. The answers of the witness in this re- 
spect and the letters themselves related to irrelevant and immaterial 
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matter, but we cannot see that the défendant was harmed by what 
occurred. The letters were not sufficiently contradictory to be harm- 
ful. They had no real substance as contradictory matter. They were 
only such indorsements as an ordinary friend might write in the per- 
functory way in which such things go nowadays. 

The défendant excepted because the witness Murphy was not per- 
mitted to testify as to an alleged statement of the government's attorney 
to the court in respect to favorable considération of sentence to be im- 
posed upon Wilson, who was to be a witness for the government. 
Proof of such a statement would not hâve been compétent substan- 
tive évidence upon any issue before the jury. It could only weigh 
upon the question of the crédit to be given to Wilson as a witness. 
There was no suggestion that the witness Wilson heard the state- 
ment, and if it were assumed that évidence of such a statement would 
be compétent, if the witness heard it, still in a case like this, where 
no claim is made that the witness knew of the suggestion to the 
court, it would clearly not be compétent. Ordinarily, if not always, 
such collatéral matter cornes in on cross-examination of the witness 
to the end that the jury may judge as to what weight, if any, it is 
entitled to in the direction of impairing his crédit. 

Witness Dunbar, subject to exception, was permitted to testify that 
he sold to Lena Thompson, the defendant's wife, certain sheets of 
Ward's bond paper. It was within three months of the alleged offense, 
and so far as the question of remoteness in point of time is concerned 
it involves discrétion not to be reviewed hère. Such évidence would 
not stand alone as compétent proof of the disconnected and independ- 
ent transaction. As such it would be wholly immaterial and irrelevant, 
but the transaction was connected with the défendant in such a way 
as to make it relevant matter, and évidence of it admissible, because, 
according to other testimony, the défendant himself furnished Ward's 
bond paper to Wilson from which the spurious notes were made, and 
said that his wife had a lady friend who had a gentleman friend 
that was a clerk at Ward's, and through that combination he had ob- 
tained the paper without any notoriety. 

The witness EUis was called to identify the paper of one of the 
spurious notes as Ward's bond paper. The witness did not under- 
take to testify as an expert, but to identify it by certain marks. The 
point in respect to this is not seriously urged, and we see no reason 
why it was not proper for the witness to state what he did, and to call 
the attention of the jury to the marks by which he claimed to identify 
the paper. 

It is not deemed necessary to deal with the minor exceptions not 
urged by the défendant upon the brief or in argument as involving 
error further than to say that nothing is discovered which would 
warrant disturbing the judgment below. 

The judgment of the Circuit Court is afïîrmed. 
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J. J. MOORE & CO. V. CORNWALL et al. 

(Cîrcult Court of Appeals, Nlnth Circuit February 12, 1906.) 
No. 1,197. 

1. ShipPing— Breach or Chaeter— Evidence dp Unseaworthiness. 

A warranty of seaworthiness In a ctiarter does not imply a warranty 
of ttie insurability of the vessel's cargo at the usuai rates, and a reiîusal 
of Insurance, wtiile it may be considered as évidence of unseawortli- 
Iness, Is never of Itself conclusive tliereof, but is a fact to be considered 
in connection with évidence bf the actual condition of the vessel. 

2. Same— Construction oï Chaetee — Option of Chaetereb to Oancel. 

A charter party contained the following provision: "Captain to 
furnish eharterers a certifloate from charterers' marine surveyor (at 
San Francisco) that the vessel is in proper condition for the voyage. 
Should the vessel f ail to pass a satisf actory survey, this charter to 
be void at charterers' option." Eeld, that such provision contemplated 
an actual survey, and that the surveyor was not authorized to refuse a 
certifleate wlthout such survey because of the âge of the vessel and the 
length of time she had been on her métal, nor did such refusai justify 
a çancellation of the charter by the charterers, who had knowledge of 
such facts when the charter v?as made. 

3. Same — Bbeach or Charter — Damages. 

While the owner of a vessel vchich the charterer bas refused to accept 
Is bound to use diligence in rechartering, he Is not required to accept 
an offer made durlng the lay days contracted for in the charter, be- 
cause of a letter of refusai from the charterer based upon an erroneous 
assumptlon of fact and an erroneous construction of the charter, where 
the owner had reason to suppose the grounds assigned would be re- 
moved or not insisted on virhen properly understood, and especially 
when the charter offered would require the vessel to proceed to another 
port for loading. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

For opinion below, see 132 Fed. 868. 

On January 16, 1902, the ship Spartan was chartered to J. J. Moore & 
Company, a corporation, to carry a full and complète cargo of grain, lum- 
ber, aid/gj. other lawful merchandise from San Francisco to Sydney or Mel- 
bourne, as the charterer should elect; the owners to be paid $9,750 if the 
cargo was discharged at Sydney, and $11,250 if at Melbourne. The charter 
party provided for 14 lay dâys, to commence 24 hours after the vessel was 
at the dock at San Francisco ready to receive cargo. It contained also 
the following provisions: "Said vesSel shall be tight, staunch, strong and 
in every way fltted and provided for such voyage, and receive on board for 
the aforesaid voyage the merchandise hereinafter mentioned. • • * Cap- 
tain to furnish charterers a certifleate from charterers' marine surveyor (at 
San Francisco) that the vessel Is in proper condition for the voyage. Should 
the vessel fail to pass a satisfactory survey, this charter to be void at char- 
terers' option. Vessel to dunnage and ballast sufficient for the proper care 
and loading of the aforesaid cargo, and to be stowed under the captain's 
supervision and direction." On January 24th the charterer was notified that 
the vessel had been prepared for the voyage. It replied In writing, making 
two objections, as follows: "We beg to inform you that our surveyor, Cap- 
tain Perriman, informa us that the vessel bas got considerably more ballast 
in her than is necessary for the freighting of the cargo which will go in the 
ship, con'sequently she is not ready to commence receiving cargo under the 
conditions of the charter party. We also understand from Captain Perriman, 
as well as Captain Pollte, master of the ship, that water was found on the 
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transom on her last voyage, indicating a leak In the ship, and, although 
the vessel was docked to flnd this leak, it was not found. Inasmuch as the 
vessel will carry perishable cargo, it will be necessary for us to hâve a cer- 
tiflcate that the vesspl is in flrst class order and condition, and inasmuch 
as we hâve cargo waiting for the ship, and v?ant to commence loading her, 
we must ask you to give this important matter your immédiate attention." 
On the following day the managing owner, in answer to that letter, wrote 
the charterer notifying it that the ship would be ready to be turued over to 
it to receive cargo on January 27th, at 3 o'clock in the afternoon, with 200 
tons ballast in, and the necessary spruce lumber ready to cover the ballast, 
which would be properly placed over the ballast early on Monday after re- 
ceipt of Information requested in the letter as to the nature of the cargo 
and the way it was to be loaded. The letter proeeeded as follows: "In 
référence to the quantity of ballast she is carrying, I would state that, in 
the judgment of her captain, there is not more ballast in her than is neces- 
sary to the safety of the ship in the absence of any deflnitè information 
as to the relative proportions of the goods composing her cargo and the 
manner in which it is to be stowed. If you will give me a written state- 
ment, showing approximately the quantity and kind of lumber, if any, to 
be put next to the dunnage, and approximately the quantity, if any, of bar- 
ley or other cargo to be loaded in the lower hold and between decks and on 
deck, the welght of the ballast she should carry can then be intelligently de- 
termlned by the surveyors, and if the ballast now in her hold is considered 
by them to be more than necessary, the surplus shall be taken ont and the 
ship turned over to your company to be loaded in accordance with your cargo 
statement, and the judgment of the surveyors. * * * It is not true that 
there is or bas been a leak in the ship ; neither is It true that the vessel 
was docked for the purpose of finding a leak. The ship 'Spartan' Is In flrst 
class order and condition." No reply was made to this letter. 

On January 27th the managing owner of the ship sent a written request 
to the charterer's surveyor that he go on board the vessel with two other sur- 
veyors and make a survey. On reading the letter the charterer's surveyor 
answered the request verbally saying: "I don't want anything more to do 
with her. I hâve quit." The two other surveyors went to the vessel, hav- 
ing procured from a clerk of the charterer an unsigned pencil mémorandum 
of the proposed cargo. They examined the vessel and gave the managing 
owner a.certiflcate that they "found the ship to be properly ballasted, tight, 
staunch and seaworthy, and in every way well fitted and found for the 
voyage." On January 27th the owner sent the charterer a cop.v of that cer- 
tificate and a letter, which reads as follows: "Dear Sira: Not having re- 
ceived any reply to my letter of Saturday, the 25th inst. re. ballasting and 
loading the ship Spartan as per charter party with you, I hâve this day 
had an examination of the ship made by a board of marine surveyors, A. M. 
Burns and W. F. Mills, and herewith inclose a copy of their report for your 
information. I had spruce lumber placed this morning on the wharf along- 
side the ship ready to be placed in on the ballast under the direction of your 
surveyor, Captain Perriman, or sueh other surveyor as you mlght sélect; 
but no reply was received from you as to what portion of the cargo and how 
much of it was to be loaded first in the ship, and I am waiting yet for that 
information with the hope and intention of placing it In such a way as to 
be satisfactory to your marine surveyors. The dunnage will be placed over 
the ballast early tomorrow morning, and I expect to bave the ship ready by 2 
o'clock in the afternoon of the same day. I will bave a tug boat en- 
gaged ready to tow the 'Spartan' to any wharf In the Bay of San Francisco 
that you or any agent for you may direct, so that the lay days of the ship 
'Spartan' will commence on Wednesday morning the 29th of this month." 
The charterer, in answer to that letter, wrote the owner on January 28, 
1902, stating that Captain Perriman, its surveyor, declined to issue the cer- 
tiflcate, and saying : "He is not satisfied that the vessel is Ht to carry a dry 
and perishable cargo such as grain, which it is intended to put on board, 
and in this conclusion he is more than supported by the f act that the in- 
surers décline to insure such cargo on boaid such vessel, except at very ex- 
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orbitant rates." The letter proceeded to say that the charterer would exer- 
cise its right to rescind the charter party "uniess we ean corne to some rea- 
sonable adjustment of our différences." The letter contained the suggestion 
that the owner name a surveyor to meet Captaln Perriman, and that the 
two so named choose a third compétent surveyor to détermine, upon receiv- 
ing a statement of thé cargo to be carried, the amount of ballast required by 
the vessel to mabe her seaworthy for the proposed voyage, and that there- 
after the charterer would employ another surveyor to détermine the ques- 
tion of the fltness of the vessel t» carry the grain cargo intended for her. 
To this the managing owner answered, stating that Capta in Perriman had 
had the opportunity to .loin with Captain A. M. Burns in selecting a third 
member of the board of survey, and that he had suggested the appointment 
of Mr. Mills, and knew when the survey was to be made, but excused him- 
self from going on account of another appointment. The letter added: 
"Barly yesterday the dunnage was placed on the wharf alongside the ship 
as per my letter to you of the 27th Inst, but I had the placing of it over 
the ballast delayed until late in the afternoon in the hope that you would 
in the meantime give me the Information requested in my letter of Jan. 
.27 in regard to the cargo. Finally, at about 3 o'elock in the afternoon of 
yesterday, we commenced putting In and placing the dunnage and expeet to 
hâve it completed In the course of to-day. -We will therefore waive the 
question of demurrage for to-day and notify you that the ship 'Spartan' 
will be ready to receive cargo tomorrow morning at 9 o'elock, and that the 
lay days will commence to count from 1 o'elock p. m. Jan. 30." On Januarj- 
29, 1902, the charterer replied: "We perceive that you décline to accède to 
the suggestions contained in ours of yesterday. Inasmuch therefore as you 
hâve failed to furnish us with a certiflcate from charterers' marine sur- 
veyor (at San Francisco) that the vessel is in proper condition for her pro- 
posed voyage, as provided in the charter party, we beg to notify you that 
we will avail ourselves of the option therein contained to consider the char- 
ter party void, and the aame is accordingly eaneeled." The owner answered, 
denylng that the charter party was eaneeled, and direeting the attention of 
the charterer to other matters whlch are hereafter more particularly re- 
ferred to in the opinion. In September, 1902, the owners of the vessel filed 
a libel against the charterer for damages arising from its breach of the 
charter party. The District Court, upon the issues and the testimony, found 
that the ship was in fact seaworthy as warranted in the charter party, and 
that the option by the charterer to rescind was not properly exercised, and 
awarded to the libelants damages in the sum of $4,209.91. From that dé- 
cision the charterer appealed. 

Nathan H. Frank, for appellant. 

Bruce Cornwall and Henry E. Monroe, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellant contends that in the provision of the charter party 
that the vessel was to be tight, staunch, strong, and in every way 
fitted and provided for the contemplated voyage, there was an implied 
warranty that she should be a proper subject for insurance at the or- 
dinary rates for the cargo and the voyage, and that there was a breach 
of the warranty. The appellant's président testified that he applied 
to insurance brokers, and that they reported to him that they were 
unable to obtain such insurance. Their report is embodied in their 
letters to the appellant of date January 37, 1903, and January 38, 1902. 
The first of thèse letters said: 
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"In reply to your verbal instructions to place marine Insurance amount- 
ing to $50,000.00 on barley per said vessel, I beg to state that it Is impossible 
to effect this Insurance covering particular average." 

The second letter was as follows: 

"I regret to state that your order for insurance on barley cannot be exe- 
cuted in this market as companies bere will net write 3 per cent P. A. by 
this vessel, as she is so old, is unclassed and is such a long time on her 
métal." 

Neither o£ thèse brokers testified as a witness in the case, but two 
officers of insurance companies testified on behalf of the appellant, one 
of whom said that, if a vessel had been on her métal more than two 
years, "the conservative underwriter would not underwrite her at ail, 
not for grain." The other said, "I would not recommend any under- 
writer to take any risk on any wooden ship that had been on her meta! 
eight years," and in answerto the question whether in every instance 
a vessel would be considered not in good condition, if she had been 
on her métal eight years, he replied, "Oh, no ; the condition would hâve 
to be ascertained otherwise." A marine surveyor also testified that 
he would consider the fitness of a vessel that had been eight or nine 
years on her métal, to carry grain from San Francisco to Australia, 
very questionable. An important fact to be considered is that the 
refusai of the underwriters to insure was not made the ground of the 
rejection of the charter by the appellant, and was not in the answer 
to the libel specified as a breach of the warranty of seaworthiness. 
The answer denied the allégation of the libel that the vessel was tight, 
staunch, strong, and in every way fitted and provided for making the 
voyage, but it set up as ground for rescission of the contract only the 
fact that the owner had failed to furnish the certificate of the char- 
terers' marine surveyor, as provided in the charter party, and it alleged 
that on that account the charterer had exercised its option to déclare 
the charter party void. It will be remembered that on January 37th 
Captain Perriman had said : "I don't want anything more to do with 
her. I hâve quit." On receipt of this answer, the owner obtained a 
•certificate of inspection and survey by two marine surveyors and sent 
it to the appellant. The appellant answered by its letter of January 
38th, and then for the first time mentioned the subject of insurance. 
The letter, after referring to the clause which stipulâtes for a cer- 
tificate of the charterer's marine surveyor, said: 

"Captain Perriman, who is our surveyor, déclines to issue the certificate 
•called for by the above provision of the charter party. He is not satisfled 
that the vessel is fit to carry a dry and perishable cargo such as grain, 
which it is intended to put on board, and in this conclusion he is more than 
supported by the fact that the insurers décline to insure such cargo on board 
said vessel, except at very exorbitant rates. We are satisfied, from in- 
formation given us by one of the surveyors whose certificate you hâve in- 
closed to us, that they misapprehended the facts of the case when they made 
the certificate which you Inclosed." 

The letter proceeded to say that the right to rescind the charter 
party would be exercised, "unless we can come to some reasonable 
adjustment of our difficulties." 

The appellant was acquainted in a gênerai way with the history of 
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the ship and knew her âge at the time of enteying into tlie charter 
party. It had chartered her in the year 1896. It entered into that 
charter party on a report of its surveyor that at that time she had 
been on her métal 11 years. J. J. Moore admitted that, if the ap- 
pellant's surveyor had made a survey in accordanCe with the provisions 
of the présent charter party, he might possibly hâve obtained insurance. 
It is not shown what représentations of fact as to the condition of the 
vessel were made by the brokers who sought to obtain insurance. It 
may be assumed that insurance was refused for the reason that the 
vessel was old and had been eight years on her métal. That a vessel 
might be eight years on her métal and still be in condition to be an 
acceptable risk to underwriters is shown by the admission of one of 
the expert witnesses for the appellant. The refusai of insurance in 
the présent case was based, not upon an inspection of the condition 
of the vessel, but upon a rule of the insurers. We find no case in 
which it has been held that the impossibility of obtaining insurance is 
sufficient in itself to establish a breach of the warranty of seaworthi- 
ness. In The Vincennes, 3 Ware, 171, Fed. Cas. No. 16,945, Judge 
Ware said : "But the owners did not covenant that the charterer would 
get insurance. It covenanated only that their vessel wasseaworthy and 
thus insurable." And elsewhere said: "The whole question of sea- 
worthiness, then, comes to the actual condition of the vessel." The ap- 
pellant cites and relies upon The Vesta (D. C.) 6 Fed. 532 ; Card v. Hine 
(D. C.) 39 Fed. 818; and Bert, Potter & Hughes v. Hardie (D. C.) 
133 Fed. 61. In the case of The Vesta, the vessel was chartered for 
the transportation of wheat in bulk, under a warranty that she should 
be tight, staunch, and strong, and in every way fitted for the voyage. 
Neither of the parties to the charter party had seen the vessel. Before 
proceeding to load, the charterer attempted to procure insurance on 
the cargo of wheat, but the risk was declined on the ground that the 
vessel was old and built of soft wood. On the trial testimony was 
taken as to the fitness of the vessel for the voyage. The court said : 

"The circumstances of the case seem to conflrm the opinions of those 
called by the respondent, who pronounced the vessel unfit to cnrry wheat 
in bulk across the Atlantic in the wlnter months. * * * ' The charterer 
would certainly hâve acted more wisely if he had insisted upon a stipu- 
lation in tbe contract that the vessel should be a good sea risk for the mer- 
chandise speeifled as cargo. But the Impressive fact remains that no in- 
surance Company could be found, after reasonable search, that was willlng 
to assume the risk of this voyage, under the circumstances stated. To re- 
quire the charterer to load such a vessel would be a hardship which thèse 
parties could not hâve contemplated when the charter party was signed. 
ït should be noticed that neither of the parties had ever seen this vessel, 
or knew anythlng of her condition until she arrived in Boston. » * » 
Upon ail the évidence, I am of opinion the libelant's warranty was broken, 
and the respondent was justifled in refuslng to load the vessel." 

In that case it is clear that the court did not regard the refusai of 
underwriters to insure proof in itself of unseaworthiness, but only 
évidence tending to show that the vessel was unseaworthy. 

In Card v. Hine, the charter party provîded that the vessel must 
be tight, staunch, strong, and classed 100 A 1. It was entered into 
on Jurie 5, 1887. The vessel was to reach Charleston, her loading 
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port, on or before November 30th of that year. On Noveniber 9th she 
grounded on the rocks. On November 15th she was inspectée! at 
Montréal. A small leak was found in her water tank forward. A 
more complète survey would hâve required her to go to Québec and 
into the dry dock. She arrived at her port of loading on November 
28th. Before her arrivai certain insurance agents had received in- 
structions from the companies which they represented not to take 
risks on the vessel, unless survey was first had to ascertain the resuit 
of her grounding. The charterer refused to load her. The court 
held that, while at the date of the charter party .the vessel was in 
every respect tight, staunch, strong, classed 100 A 1, and fitted for 
her voyage and cargo, she was not in such condition after she had 
grounded on the rocks. The court said: 

"Thls appréhension of the Insurance companies did not arise from mère 
suspicion or blind préjudice or caprice. It had a substantial basis — a rea- 
sonable ground of appréhension. * * * His charter party called for 
the hlghest classification, 100 A]. Thls Is not a warranty that the char- 
terer could get insurance, but it is a warranty that she was insurable; that 
Is to say, a proper subject for insurance at the ordinary rates for such a 
cargo and such a voyage" — citing Premuda v. Goepel (D. C.) 23 Fed. 411. 

The fact that the court relied upon the case last cited leads us hère 
to digress to consider what was there decided. In that case the char- 
ter party warranted that the vessel should be seaworthy and in ail 
respects tight, staunch, strong, and every way fitted for such a 
voyage. Difficulty was found in obtaining insurance on the cargo on 
account of the unsatisfactory rating of the ship. An inspection was 
made by the principal marine insurance companies, who reported 
that about one-third of her deck beams in her upper and lower decks 
between the fore and mizzen masts were materially decayed; that 
there were defects in part of the knees ; that her water ways were too 
much open to admit of caulking, and other defects concealed. The 
court said: 

"The fact that certain insurance companies refused insurance Is not, In- 
deed, conclusive évidence that the ship was not seaworthy, nor is the fact 
any more conclusive that the ship was seaworthy that she made a subséquent 
voyage without foundering. Seaworthiness is indeed a fact to be ascer- 
tained and determined lilie any other question of fact. The almost unani- 
mous refusai of the several insurance companies to insure the cargo upon 
this vessel, not being limited to rate, becomes very strong presumptive évi- 
dence of the unseaworthiness of this vessel in the judgment of those most 
especially called upon to examine and détermine such questions. This was 
followed up by further proof of a careful examination by a surveyor sent 
for the purpose to détermine whether insurance should be talien or not." 

Upon thèse facts, and the additional testimony which was taken 
on the subject of the seaworthiness of the vessel, the court held that the 
charterer was justified in refusing to load. 

The case "of Bert, Potter & Hughes v. Hardie adds Httle light to 
the question under considération. In that case, after loading some 
13,000 cans of refined petroleum in the fore part of the lower hold, 
the charterers desired to load for another party 300 tons of flour 
in sacks, to be stowed in the after between decks. Being apprehensive 
that the fîour might be damaged by fumes from the oil, the master 
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required the charterers to indemnify him against such risk, or to hâve 
the owners waive any daim for damages on that account. Thèse de- 
mands were refused. Both parties unsuccessfully attempted to ob- 
tain Insurance against the risk. The master refused to load the flour. 
It was held that his action was justified. The court, referring to the 
master's appréhension about the danger to the flour, said that one of 
the most cogent évidences that it was well grounded was the fact 
that no underwriter could be found to indemnify the parties against 
the risk, and used the language which is relied upon by the appellant : 

"This question of insurance now enters largely Into mercantile transactions, 
and the absence of willingness on the part of underwriters to undertake 
the full hazard at any rate of premium is a strong argument in favor of 
the master's position. It has even been held that an inability to secure in- 
surance is sufficient to condemn a vessel as to her seaworthiness, where 
there was some doubt about the sufflciency of the hull, even when she after- 
wards safely malîes the voyage sougbt to be insured"— citing Premuda v. 
Goepel, Gard v. Hine, and Svendsen v. Stursberg, 31 Fed. 86. 

In Svendsen v. Stursberg, Judge Benedict held that the warranty 
of the seaworthiness of .a ship is. a warranty that the ship is in such a fit 
condition, for ail the ordinary hazards of the contemplated voyage, 
as to be approved as seaworthy in the judgment of impartial, com- 
pétent, and experienced men versed in that business. In that case 
the proof showed that four impartial, compétent, and experienced 
persons, agents of varions underwriters, after examining the ship, 
formed and expressed the judgment that the ship was not seaworthy. 
No reason was assigned for their adverse opinion, other than the con- 
dition of the ship as visible to them. The owner refused to dock the 
vessel for examination. The court said: "This omission indicates 
to my mind. that what was visible of the ship aiïorded just ground 
for the belief that sueh an examination would disclose an unsound 
bottom" — and the court held that the charterers were justified in re- 
jecting the vessel. 

In Towse v. Henderson, 4 Ex. 890, Parke, B., said: 

"It may so happen that, when the vessel arrives at the port, there may be 
a gênerai belief that she is unseaworthy or unfit to receive a cargo ou 
board, which would préjudice the eharterer; but the circumstances of 
that suspicion cannot afCect the plalntiff's right to receive the cargo on 
board. Ail he undertooli was that the vessel should be really lit to receive 
the cargo on board. We are ail of opinion that the plaintiff was not bound 
to hâve his ship in such a condition as to be free from ail suspicion." 

It is the doctrine of thèse décisions, and we think it sound doc- 
trine, that the warranty of seaworthiness does not imply a warranty 
of insurability at the usual rates, and that the refusai of insurance, 
while it may be^ considered as évidence of unseaworthiness, more or 
less convincing according to the circumstances of the case, is never of 
itself conclusive évidence thereof, but is a fact to be considered in 
connection with évidence of the actual condition of the 'vessel. The 
owner of a vessel, when. he enters into a charter party, is answerable 
for her condition. He is not answerable, unless he expressly so con- 
tracts, for the décision, the caprice, or the arbitrary rule of the in- 
surance companies, even though such rule, abstractly considered, may 
not be unreasonable. The question in the présent case, when ail is 
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said, résolves îtself into the inquiry: What was the actual condition 
of the vessel? The ample évidence which was taken on that issue 
justifies, we think, the conclusion of the district judge that the condi- 
tion of the Spartan was such as to comply with the expressed war- 
ranty in the charter party. 

We corne then to the question whether the option of the appellant 
to cancel the charter party was rightfully exercised. That instrument 
provided as follows: 

"Captain to furnish charterers a certificate from charterers' marine sur- 
veyor (at San Francisco) that tbe vessel is in proper condition for the 
voyage. Should the vessel fail to pass a satisfactory survey, thls charter 
to be void at charterers' option." 

It thus appears that the option was to be exercised, if the vessel 
failed to pass a survey satisfactory to the appellant's marine surveyor. 
Captain Perriman, who was the appellant's marine surveyor, admitted 
that he made no survey. The reason he assigned for not making it 
was that the captain of the Spartan did not give him the opportunity. 
"He had the ballast in the vessel. He had 200 tons of ballast in. 
I wanted him to take it out, but he would not do it." It is not dis- 
puted that the vessel had 800 tons of ballast in her, and that Captain 
Perriman demanded that it be removed. But the overwhelming weight 
of the testimony is that he demanded its removal, not for the purpose 
of making a survey, but because he deemed the ballast unnecessary 
for the voyage. The district judge, who heard the testimony, reached 
the conclusion, from the évidence, "that the libelants did nothing to 
prevent, but, on the contrary, made reasonable efforts to secure the 
survey contemplated by the charter." This is abundantly sustained 
by the record. The évidence shows that the objection made by Cap- 
tain Perriman was that there was too much ballast in the vessel. In 
none of the correspondence of the parties does it appear that at any 
time he or the appellant demanded ,that the ballast be removed for the 
purpose of a survey, or that it was contended that a survey could not 
be made on account of the ballast which was then in the ship. Captain 
Perriman, on his direct examination, was asked the question whether 
there was any reason for his refusai to give a certificate beyond the 
question of his judgment of the fitness of the vessel to carry the grain 
cargo on the voyage, and he answered: "Only the ballast. * * * 
Too much ballast in her." Again, in his testimony, he stated that, 
in refusing to give the certificate, he was acting on his best judgment 
as to the condition and fitness of the vessel to carry the cargo, and that 
he had made his examination and was donc with it. In short, the 
correspondence between the parties and the testimony of Captain 
Perriman, on his direct examination, ail show that it was the under- 
standing of Perriman and the appellant that the latter had the option 
to cancel the charter party upon the bare refusai of the former to give 
the required certificate, and that a survey was whoUy unnecessary. 
Captain Perriman's contention was that the ballast must be removed 
permanently. He said: "The ballast had ail to come out of her, 
and the barley go down in the lower hold. * * * That vessel 
would not require anything at ail, any ballast in her hdd at ail." 
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The owner, on the other hand, conténded that thè vessel had no more 
ballast in her than was necessary. Captain Perriman testified that, 
when the owner made the demand upon him for the certificate, he 
rephed: "I don't want anything more to do with her. I hâve quit." 
There was testimony of two witnesses, one of whom said that Captain 
Perriman had declared that it was simply a question of the amount 
of ballast that the dispute was about. The other testified that Cap- 
tain Perriman said: "The survey is ail right, but it is a question of 
ballast." Captain Perriman himself, on his direct examination, said: 
"There was nothing about the certificate at ail. I just would not give 
them any certificate until I saw what ballast the vessel would need." 

But the appellant contends that an actual survey was not necessary in 
order to justify the charterer's surveyor in declining to give the cer- 
tificate, and that his refusai was based on considération of questions 
of the fitness of the vessel, which did not require a survey for their 
détermination, such as the âge of the vessel and the length of time she 
had been on her métal. The âge of the vessel was known to the appellant 
at the time of entering into the charter party. That she had been 
eight years on her métal might, or might not, render her unseaworthy. 
It is true that the contracting parties agreed that the décision of the 
marine surveyor should be final. But they did not leave the question 
to his arbitrary décision. If such had been their intention, there would 
hâve been no necessity for providing for his certificate, and the whole 
question of the fitness of the vessel might as well hâve been left to the 
décision of the appellant itself. The agreement was to abide by the 
décision of the surveyor, but it contemplated that he should make an 
actual survey and inspection of the vessel and employ the usual tests 
to ascertain her condition. The District Court found précédents ap- 
plicable to such a case in a line of décisions, such as Herrick v. Bel- 
knap, 27 Vt. 673 ; Smith v. Boston, Concord & Maryland Railroad, 36 
N. H. 458 ; and McMahon v. New York & Erie R. R. Co., 20 N. Y. 
463. Those were cases involving the construction of contracts for 
the construction of railroads in which the measurements of the work 
were to be made and the amount of the labor determined by the de- 
fendants' engineers, whose décision was to be final. The courts held, 
in substance, that the contracts called for honest and actual measure- 
ment by compétent engineers. To those citations we may add the 
similar case of Crâne Elevator Company v. Clark, 80 Fed. 705, 26 C. 
C A. 100, in which it was said : 

"The parties hâve, however, the right to demand that the umplre shall, 
with respect to every matter submltted to his détermination, exercise an 
independent and honest judgment, and that he shall not arbitrarily refuse 
to accept performance or to give a certificate." 

The appellant cites Kihlberg v. United States, 97 U. S. 398, 24 L. 
Ed. 1106 ; Sweeney v. United States, 109 U. S. 618, 3 Sup. Ct. 344, 
27 L. Ed. 1053 ; Railroad Company v. March, 114 U. S. 549, 5 Sup. 
Ct. 1035, 29 L. Ed. 255 ; Chicago, S. F. & Cal. R. R. Co. v. Price, 138 
U. S. 185, 11 Sup. Ct. 290, 34 L. Ed. 917; and United States v. Gleason, 
175 U. S. 602, 20 Sup. Ct. 228, 44 L. Ed. 284— cases which sustain the 
doctrine that, with respect to the subject-matter submitted to an 
umpire, his détermination is final and may be impeached only for 
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fraud, collusion, gross mistake, or a failure to exercise an honest judg- 
ment. Applying that doctrine to the présent case, there can be no 
question that, if the appellant's marine surveyor had made a survey 
of the vessel and had thereupon refused a certificate, his décision could 
be impeached only upon the grounds above indicated. But hère, the 
surveyor has failed to comply with the terms of the charter part.y by 
declining to make a survey. The owner of the vessel had the right 
to expect that such a survey would fully establish her seaworthiness 
and satisfy the surveyor, notwithstanding her âge and the length of time 
she had been on her métal. He was willing to accept the judgment of 
the marine surveyor only after the latter-had put himself in posses- 
sion of the actual facts. Until that was donc, the owner had the 
right to say that the charter party was in fuU force and effect. 

It is contended that the court erred in finding that the owner 
of the ship was not bound to accept the offer of another charter, 
which was made prior to the expiration of the lay days, by the ac- 
ceptance of which he might hâve reduced the damages resulting from 
the breach of the contract. On January 39, 1903, the appellant noti- 
fied the owner in writing that, inasmuch as he had failed to furnish 
the certificate provided for in the charter party, it availed itself of 
the option to consider the charter party void, and accordingly can- 
celed the same. On the foUowing day, the owner answered, denying 
that he or the captain of his vessel had refused the certificate, and 
denying that the charter was canceled or void, or that the appellant 
had any option to consider the charter party void or canceled; and 
asserting that the same was in full force and effect, that he would 
afcide by and live up to it in ail its terms, and that he expected the 
appellant to do the same. No reply was made to this answer of the 
owner, and on February 6, 1903, the owner again wrote notifying the 
appellant that the ship had been ready since January 30, 1903, to re- 
ceive cargo, as provided in the charter party, and requesting it, it 
it had decided not to load and proceed under the charter and not to 
take the vessel as agreed, to notify him at once, in order that he might 
take steps to procure a satisfactory charter, and thus reduce the loss 
to be borne by it because of its breach of the charter party. On the 
foUowing day the appellant answered, referring the owner to its let- 
ter of January 29th, and informing him that he had had no occasion 
since that date to defer rechartering. In the meantime, on January 
30th, the owner received from a shipbroker the foUowing letter: 

"Mr. Moore informed us this afternoon he had canceled charter of the 
'Spartan' to Melbourne, etc. We can make you a flrm offer on her froin 
Puget Sound as follows: 40 S. Sydney 48-9 Melbourne N. W. F. wlth 20 
days for loadmg and custom of the port for discharging. Ail other terms 
per usual lumber C. P. There Is also business to be had for China and West 
Ooast, but inust hâve refusais." 

The owner answered this letter on February 6th, denying that the 
charter was canceled and saying: 

"The charter is still in force and efCect, and the lay days are countlng 
against J. J. Moore & Company. * * * Should it later appear that J. 
J. Moore & Company désire to break, and do break, the agreement of char- 
ter for the ship 'Spartan,' I will then, of course, consider any further ofCers 
for a new charter, in order that the amount of damages in the matter may 
not be unnecessarily Increased." 
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On February 8tli. the owner wrote the appellant that no acceptable 
charter had been offered for the ship, and that, until one should be 
ofïered such as to warrant acceptance, the rate of demurrage pro- 
vided for in the charter party would be charged to it. 

The owner was bound to use ail diligence in rechartering his vessel, 
and could not, in the absence of such diligence, claim damages. The 
measure of his damages is the net amount that would bave been earned 
by the vessel under the charter sued on, less the net amount earned, 
or which might with reasonable diligence bave been earned, by the 
vessel during the time required for the performance of the voyage 
named in the charter party.. Leblond v. McNear (D. C.) 104 Fed. 
826; Smith v. McGuire, 5 Hurl. & N. 544; Steamship Company v. 
Card (D. C.) 59 Fed. 159. The owner of the Spartan received no 
ofïer of employment for his vessel other than that which is above re- 
ferred to, and there is no évidence that he could, with reasonable dili- 
gence, hâve obtained other employment for his ship during the time 
which would hâve been required for the performance of the voyage con- 
templated in the charter party. The question arises, therefore, whether 
it was his duty to accept that offer when made. It was made before 
the expiration of the lay days contracted for in the charter party. 
The appellant cites cases which hold that, after a definite and final 
refusai by the charterer to furnish a cargo, the master of a vessel 
is not bound to wait until the expiration of the lay days, but may go 
upon his way. Clarke et al. v. Crabtree, 2 Curt. 87, Fed. Cas. No. 
3,847; Baetjer v. Bors, 7 Ben. 294, Fed. Cas. No, 734; The Maria 
White, 1 Hask. 204, Fed. Cas. No. 9,083 ; Crabtree v. Clark, 1 Spr. 
317, Fed. Cas. No. 3,314. And the appellant especially relies upon 
the language of the court in the case first cited, in which it was said: 

"And, if the master ascertained In less than 24 hours that by waiting 
tbree to five days he could not obtain a cargo, he was not only not bound 
to wait, but he had no right to wait, and Impose the charge of lying there 
on the charterers." 

But it does not clearly appear from the évidence which is before 
us that the communication of the appellant to the owner, of January 
29th, was a final or definite rejection of the contract. It was a notice 
of cancellation predicated upon an erroneous assumption of fact and 
an erroneous construction of the charter party. The reason assigned 
was that the owner had failed to furnish the certificate called for by 
the charter party. The time for furnishing that certificate had not 
then expired. The owner, in reply, properly denied that he had re- 
fused or failed to furnish a certificate, and he thus directed the at- 
tention of the appellant to the true construction of the contract, and 
especially to the fact that he still expected to obtain the certificate. 
He stated that he had on that day made a demand upon Captain Perri- 
man for a certificate; that he had no doubt that the certificate would 
be furnished; and that, when furnished, it would be immediately 
presented to the appellant. Until the owner received either the re- 
fusai of Captain Perriman to make the survey according to the written 
demand, or some answer from the appellant to that letter, he was 
justified, we think, in considering the charter party unbroken, and in 
declining to enter into any contract for other employment of his vessel. 
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In a similar case (Watts v. Camors [C. C] 10 Fed. 149, affirmed 
in Watts V. Camors, 115 U. S. 353, 6 Sup. Ct. 91, 29 L. Ed. 406) 
Pardee, circuit judge, said: 

"In this case I doubt if the master of the Highbury had a right to con- 
sider the first letter a deflnite refusai. * * * i think the master and 
agent of the Highbury had a right, and it was their duty, to wait such 
time as was necessary to put the défendants clearly in default." 

In Avery v. Bowden, 5 E. & B. 714-728, Lord Campbell, C. J., said : 

"If the défendant, within the running days and before the déclaration of 
war, had positively Informed the captain of The Lebanon that no cargo 
had been provided, or would be provided, for him at Odessa, and that 
there was no use in his remaining there any longer, the captain might hâve 
treated this as a breach and renunciation of the contract; and thereupon, 
sailing away from Odessa, he niight hâve loaded a cargcf at a friendly port 
from another person. Whereupon the plaintifl: would hâve had a right to 
maintain an action on the charter party to recover damages equal to the 
loss he had sustained from the breach of contract on the part of the de- 
fendant. The language used by the defendant's agent before the déclaration 
of war can hardly be considered as amountlng to a renunciation of the 
contract; but, if It had been much stronger, we conceive that it could not 
be considered as constituting a cause of action after the captain still con- 
tinued to Insist upon having a cargo in fulfillment of the charter party." 

See, also, Frost v. Knight, L. R. 7 Exch. 111, and Hochster v. 
De La Tour, 2 E. & B. 678. In The Thomas P. Sheldon (D. C.) 113 
Fed. 779, it was said: 

"The delay în procuring other vessels, caused by negotiations and efforts 
to induce the libelee to perform its légal obligation, was, under the clrcum- 
stances, both reasonable and prudent. * * * The rule of Warren v. 
Stoddart, 105 U. S. 230, 26 L. Ed. 1117, requires reasonable conduct on the 
part of one whose légal rights bave been violated; but it should riot be in- 
voked by a défendant as a basls for critical examination of the conduct of 
the injured party, or merely for the purpose of showing that the injured per- 
son might hâve taiîen steps which were wiser or more advantageous to the 
.défendant Reasonably prudent action is required; not that action which the 
défendant, upon afterthought, may be able to show would hâve been more 
advantageous to bim." 

Not only would the owner of the Spartan hâve been prématuré 
in accepting the proffered charter to send his vessel to Puget Sound, 
but there is authority for holding that he was not bound to accept an 
offer which involved sending his vessel to another port to obtain 
a cargo. In Haries v. Edmonds, 1 Carrington & Kerwain, 686, it was 
held that an offer of a cargo to be taken at another port need not 
be accepted. Parke, B., said that the captain "was not bound to wait 
at Cowes for orders. It would hâve been out of his way, though not 
much; still he was not bound to go out of his way at ail." In Stone 
V. Woodruff, 28 Hun, 534, it was held that the master of a vessel 
is under no obligation to proceed elsewhere than the port named in 
the charter party in order to obtain a cargo. At the time of the breach 
of the charter party the Spartan lay at San Francisco, her home port. 
To hâve sent her to Puget Sound, as proposed, would hâve involved 
a voyage of some 12 days to reach that port. 

We find no error for which the decree of the District Court should 
be reversed. It is accordingly affirmed. 
144 F.— 3 
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LOUISVILLB & N. R. CO. V. BITTERMAN et al. 

(Circuit Court ot Appeals, Fifth Circuit March 27, 1906.) 

No. 1,4*4. 

L Courts — Fedeeal Couets — Jurisdiction — Amount in Contboverst. 

In a suit by a carrier to restrain tlie scalplng of nontransferable 
round-trip tickets Issued at a reduced fare on account of gatherlngs 
expected to be largely attended from varions parts of tlie country, the 
Value of the business so sought to be proteeted détermines the amount 
In controversy for the purpose of determlnlng the jurisdiction of the 
fédéral court. 

[Ed. Note.— Jurisdiction of Circuit Courts as determined by the amount 
In controversy, see notes to Auer ▼. Lombard, 19 C. C. A. 75 ; Tennent- 
Strlbllng Shoe Ôo. v. Roper, 36 C. C. A. 459.] 

t. Cakribrs — Salb of Tickets-^Injunction — Adéquate Remedy at Law, 

A carrier is entltled to an injunction to restrain the scalplng of non- 
transferable round-trlp tickets issued at a reduced fare on account of 
public gatherlngs In différent parts of the country; Its remedy at law 
being inadéquate, as Involving a multipliclty of suits, and because of the 
difflculty of detecting each offense and ascertainlng the pecunlary équiva- 
lents for the injury to complainant'a business and the inconvenience and 
annoyances, extra expense, outlays, and rlsks involved. 

8. Samb — SCOPE OF Reiiet. 

On an application -for an injunction by a carrier to restrain scalplng 
of Its nontransf érable round-trlp tickets, It was error for the court to limit 
eomplainant's relief to tickets Issued, or about to be issued, for particular 
occasions, and to compel complalnant to flle a new bill for a spécial In- 
junction, as each occasion In the conduct of its business with référence to 
the Issue of nontransferable tickets and reduced tares required. 
McCormlck, Circuit Judge, dlssehtlng. 

Appeal and Cross-Appeal from the Qrcuit Court of the United States 
for the Eastern District of Louisiana. 
See 128 Fed. 176. 

The complalnant railroad company Is a citizen of the state of Kentueky, 
•ngaged in the business of operatlng Unes of railroad, upon whleh are trans- 
ported passengers between New Orléans and points in this and other states 
reached by complalnant ànd its connections. The parties défendant to the 
bill of complaint are a nuniber of Indivlduals, cltlzens of Ixjulsiana, engagea 
In the business of what Is commonly called "ticket scalplng." Three of the 
défendants, Marcus K. BItterman, Julius Mehlig, and Charles T. Kelsko, 
Jolned in flllng responsive pleadings and contestlng eomplainant's right to 
the relief sought, which was to enjoln défendants, and each of them, and 
his or thelr agents, etc., "from buying, selllng, dealing in, or soliciting the 
purchase or sale of any ticket or tickets, or the return coupons or unused por- 
tions thereof, Issued by orator or by any other railroad company for use over 
orator's Unes of railway, or any part of them, which, by the terms thereof, 
are nontransferable, or from soliciting, advising, encouraging or procurlng any 
persons other than the original purehasers of such tickets to use, or attempt 
to use, said tickets for passage on any train or trains of orator, especially, 
Includlng the nontransferable round-trlp tickets issued for use on the occasion 
of the United Confederate Vétérans' Réunion at New Orléans In May, 1903." 

The court a quo held that complalnant had a légal rlght to issue reduced 
rate nontransferable tickets; that défendants, by "scalplng" such tickets, 
were commltting vvrongful acts, vlolative of eomplainant's rights, and causing 
It Irteparable injury ; that the remedy by law was Inadéquate; and that 
Injunctive relief was the proper remedy. Tet, when It came to the final 
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decree, It refused to give préventive relief by enjoining défendants generally 
from "scalping" the reduced rate iiontransferable tlcliets, wtiicli eomplainant 
vras lu the business of Issulng, and wliich détendants were admittediy in the 
business of buying and selling. It confined the relief accorded complainant 
in the final decree to making perpétuai the preliminary injunctions it had 
rendered during the pendence of the suit; one forbidding the "scalping" of 
the tickets about to be issued on the occasion of the Confederate Vétérans' 
Réunion in May, 1903, and the other forbidding similar wrongtul acts In 
respect to the tickets about to be issued on the occasion of the Mardi Gras 
festival of 1904. So much of the relief sought by complainant as related 
to future issues of nontransferable tickets was denled, without préjudice to 
its rights to seek such relief by independent proceedings on or before each 
occasion when it might issue such tickets. 

In order to secure a reversai of the ruling that complainant must brlng 
a separate suit for every parti eular kind of nontransferable ticket it proposes 
to issue, and a separate suit on every occasion vsfhen it proposes to issue 
any such tickets, the complainant sued eut this appeal, assiguing the follow- 
ing errors : 

"(1) The court erred in refusing to grant to complainant the full injunc- 
tive relief prayed for in its bill of complaint, vlz., an injunction restrainlng 
défendants and each of them, his or their agents, servants, employés, assigns, 
successor or successors, and ail others actlng for défendants, or any or either 
of them, and ail persons whomsoever, although not named therein, trom and 
after the time when they severally hâve knowledge- of the existence of such 
injunction, from buying, selling, dealing in or soliciting the purchase or sale 
of any ticket or tickets, or the return coupons or unused portion thereof, 
issued by complainant, or by any other rallroad company for use ôver com- 
plainant's Unes of railways, or any part of them, vphich, by the terms thereof, 
are nontransferable, or from soliciting, advising, encouraging, or procuring 
any persons, other than the original purchasers of such tickets, to use or 
attempt to use said tickets for passage on any train or trains of complainant. 

"(2) After flnding, as it did, that complainant had a right to issue such 
nontransferable tickets, and that the action of défendants in "scalping" the 
same was a wrongful and illégal violation of complainant's right, causing 
it irréparable injury and eiititling it to injunctive relief from a court of equity, 
the court erred in conflning the final injunction to two classes of such tickets, 
and in refusing to give it such préventive relief by injunction as would be co- 
extensive wlth the right to be protected and the wrong and injury threatened. 

"(3) That the court erred in holding that, in order to protect its right to 
issue said nontransferable tickets from beiiig violated by défendants through 
the purchase and sale of the same in violation of the terms of the contract 
embodied in said tickets, complainant must institute a separate suit for in- 
junction on or before every occasion of the exercise of said right. 

"(4) The court erred in failing and refusing to include, in the injunctive 
relief whlch it granted by said final decree, the case of 'Winter Tourist 
Tickets,' which the évidence showed were belng issued by complainant and 
were being wrongfully deaJt in or 'scalped' by défendants during the pendency 
of the suit and at the time of the final decree herein." 

The défendants hâve sued out a cross-appeal, and assigned the following 
errors : 

"(1) The court erred In assuming, asserting, and maintaining In this cause, 
jurisdlction, inasmuch as the amount involved was less than the lowest limlt 
of this court's jurisdiction ; and the avermcnts of the bill were fletitious, fraud- 
ulent, and colorable, and made for \hc purpose solely of seizing the juris- 
diction of this court. 

"(2) That for the cause of complaint. If any exists, as recited in the bill. 
the complainant has a complète and adéquate remedy at law, and cannot, 
upon récitals of fact traversed by the answer, invoke the equity jurisdiction 
of the United States Circuit Courts. 

"(3) That it is not compétent, nor wlthln the power and authorlty of a 
chancelier, or of the Circuit Court of the United States, to establish a rule 
of civil conduct, and, by its judgment and decree, (ontrol in advance those 



36 • 144 FEDERAL EEPOETEB. 

who are chargea wlth belng about to breach it, and subjecting them to punish- 
ment by contempt process, thereby exereising législative authorlty and usurp- 
ing the funetions of a co-ordinate department of tlie government 

"(4) That the right to deal and trafic in railroad tickets, as broliers, Is 
an inaliénable right, that being, under the declared policy of the state o( 
Loulsiana, a legitimate business; and that any attempt, upon the part of tlm 
United States courts by writ of injunetion, to deny them the right to conduot 
the business of ticket brokers, is in violation of the flfth amendaient of the 
Constitution, which guarantles to every citizen protection iu the enjoyment 
of his life, liberty, and property, and of which he cannot be deprived without 
due process of law. 

"(5) Thàt undèr the bill and answer, in the absence of proof, the case 
should bave been determined as upon the bill and answer ; défendants' answer 
meeting and traversing a 11 the equities of the bill. 

"(6) That the court erred in perpetuating the injunctions issued at the 
times reeited in the motion, after its jurisdiction had been by plea and answer 
challenged, and there was no proof of injury to the eomplainant. 

"(7) That the court refused on final hearlng to pass upon the plea to 
its Jurisdiction, and the record fails to show from the évidence administered 
that any injury whatever was sufifered by the eomplainant by any aets 
complalned of as against thèse défendants." 

Article 1 of the bill of complaint sets forth the organization of eomplainant 
under the laws of Kentucky, and its citlzenship of that state; its ownership 
and opération of an extensive System of railways traversing nlne states; 
its connections with other railroads, whereby it reaches ail points In the 
United States, Canada, and Mexico, and transports large numbers of pas- 
sengers to ail parts of the United States, as well as to foreign countries. 

Article 2 states that défendants are citizens of the state of Loulsiana, and 
inhabitants of the Eastern district thereof, and are each what is known as 
a ticket broker, or "scalper," and engaged In the business of buylng and 
selling the unused portions of railroad passenger tickets, especlally excursion 
or spécial rate tickets issued on occasions of fairs, expositions, conventions 
and the like; and that défendants hâve been joined in the suit because their 
business and transactions complalned of are in act, purpose, and eftect 
identical, and in order to prevent a multipliclty of suits, the same relief being 
sought as to each and ail of them. 

Articles 3, 4, 5, 6, 7, and 8 relate especlally to the United Confederate 
VeteransVEeunion then about to be heid in the city of New Orléans. The bill 
showed the nature of such annual reunions, the immense attendance thereat, 
the extensive préparations and arrangements being made therefor, the neces- 
sity for spécial reduced rates of fare to secure a large attendance, complainant's 
consent, at the request of a local commlttee of arrangement, to make spécial 
rates and to issue spécial excursion tickets to those desiring to attend the 
reunion, amounting to a less charge for the trip to New Orléans and return 
than the regular lawful and reasonable charge one way to New Orléans; 
the resuit being that ail desiring to attend the reunion and agreeing to 
observe the conditions attached to the tickets would be earrled to New Orléans 
and return at a cost équivalent to one cent per mile, while the regular rate, 
except at a few compétitive points, was three cents a mile. It was further 
shown (article 4) that the form of tickets to be used on the occasion In 
question was a nontransferaWe, reduced-rate ticket, "issued account U. G. V. 
Reunion, 1903," good, subject to the conditions printed thereon, for one hrst- 
class passage to New Orléans and return, the going trip to begin on date 
of sale, and the return trip to begin leaving New Orléans not later than May 
24, 1903, and extension of the final leaving date being provided for on applica- 
tion of the original purchaser ; that among the conditions on the face of the 
ticliet, which ticket contract was slgned by the original purchaser and the 
Company, was one that the ticket was nontransferable, and, if presented by 
any other than the original purchaser, who was requlred to sign the same 
at date of purchase, it would not be honored, but would be forfeited, and 
any agent or conductor of any of the Unes over which it read should hâve 
the right to také up and cancel the entire ticket, both going and return 
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portions. A copy of the form of ticket was annexed and made part of the bill. 

It is further stated that the attendance upon the réunion would be very 
large, exceeding 100,000 people, of vvhich fully one-fourth would travel over 
complainant's lines of railway and make use of the round-trip nontransferable 
United Confederate Vétérans' Reunion tickets; that the large number of 
pèople to be carried by complalnant on this spécial occasion had rendered 
it necessary to issue a ticket, the return portion of which would net bave 
to be signed by the original purchasers, as it would be impracticable to secure 
such signature^ in time to enable the owners thereof to départ when desired, 
and the same would be a great inconveuience and source of annoyance and 
expense to the people, for whose beneflt such tickets were to be issued ; that 
also, by reason of the large number of persons to be carried on thls spécial 
occasion, it was wholly impracticable to hâve the return portions of the 
tickets presented to any agent of complalnant in New Orléans, where the 
identification of the original purchaser could be properly made; and that 
it was equally Impracticable for the train conductor or collector, while in 
the management of his train, and in charge of so many passengers thereon, 
to identify properly persons presenting return portions of such tickets, and 
at the same time give proper care and attention to the safety and welfare 
of such passengers and the opération of the train. 

It was further alleged that complalnant consented to the réduction of 
rates and provlded for the issuance of the said nontransferable tickets in 
reliance upon being protected from the fraudulent dealings in such tickets 
by défendants after the issuance thereof, as thereafter set forth, and, unless 
it was so protected, it could not afford to make the very low rates it had con- 
sented to make, and "it cannot afCord in the future, on similar occasions of 
conventions or other assemblies or célébrations in this city, to make reduced 
rates, on aceount of the irréparable injury, for which it bas no adéquate 
remedy at law, which will be inflicted on it by reason of said fraudulent 
dealings of défendants." 

Article 9 of the bill is as follows : "That défendants, and each of them, are 
engaged in the business of buying and selling the unused portions of rallroad 
tickets, being commonly called ticket brokers or 'scalpers' ; that they are 
accustomed to buy and sell the return coupons of nontransferable tickets, 
especlally those sold at reduced rates for spécial occasions, for the express 
purpose, and no other, of putting them in the hands of purchasers, who wili 
use the same to secure passage on orator's or other railroads by falsely im- 
personating the original purchaser, falsely and wrongfuUy slgning his name, 
when such signature is required, falsely stating that he is the original 
purchaser, and thus by fraud and imposition deceive, impose upon, and de- 
fraud orator and other railroad companles to their continuons loss, détriment, 
and damage; that orator bas frequently in the past, as. for example, on the 
occasion of the Mardi Gras festivals in this city, Issued reduced-rate non- 
transferable round-trip tickets, and the said ticket scalpers hâve always 
fraudulently dealt in the return coupons thereof, as above set forth, to the 
great and irréparable injury of orator's business." 

Article 10 déclares that complalnant is informed and believes, and also 
knows, from past expérience, and so avers, that défendants, and each of them, 
wlll, unless restrained by the court, bny and sell the return portions of the 
United Confederate Vétérans' Reunion tickets, and indulge in the same fraud- 
ulent practices as charged against them in the preceding article in respect 
to similar classes of tickets, thus defrauding complalnant ont of thousands 
of dollars. 

Article 11 shows: "That by reason of the impossibility of preventing or 
detecting said frauds, as herein set forth, orator will be subjected to constant 
and frequently repeated losses and irréparable Injury (far exceeding the 
sum of $5,000, exclusive of interest and costs), and sucli of the public as 
shall innocentiy purchase said tickets to pecuniary losses, as well as to great 
annoyance and humilation." 

Article 12 déclares that the additional burden cast upon complainant's 
conduetors and collectors of distinguishing the rightful owners of the return 
portions of such nontransferable tickets from the pretended or fraudulent 
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holders thereof wlll Inevitably subject complainant to the danger of a multi- 
plicity of suits for damages, wliere unavoldable errors are made by such 
conductors and collectors, and will unavoldably subject the publie and com- 
plainant to great Interruption, delay, and much expense in the opération of 
its trains ; that complainant has no means of discovering who the persons are 
who will so defraud it, by the purchase and use of such tickets, and who 
would otherwise be compelled to pay the lawful and reasonable one-way 
rates, whlch are much higliér than the spécial reduced rates. 

Article 13 déclares that complainant has no adéquate remedy at law 
against défendants, because of the Impossibllity of securing évidence, estab- 
lishing the facts as to said ffauds, and, if such évidence could be obtalned, 
it would necessitate a multiplicity of suits, because the Injury to its business 
cannot be estimated or compensated in dollars and cents, and because défend- 
ants, and each of them, are flnanclally irresponsible, and no judgments obtain- 
ed against them at law could be collected on exécution ; that consequently 
complainant has no adéquate remedy at ail against défendants, or any of them, 
for the frauds whlch they are about to perpetrate, unless they are restrained 
by the orders of the court. 

Article 14 Is as follows: "Orator further shows that at ail times It Is 
its custom and usage, and that of its Connecting Unes, to issue tickets at 
reduced rates on varlous occasions to the traveling public, whlch, by the 
terms thereof, are not transférable, and constitute a spécial contract in ex- 
press terms between orator and the lines issulng the same, ail other Unes 
over whlch the same entitle the holder to travel, and the original purchaser 
thereof, whereby the said original purchaser agrées that said ticket shall 
not be transferred by him to any other person." 

Article 15 reads as follows: "That the défendants, and each of them, are, 
and hâve been for some tlme, engaged in the business of buying and selling, 
and dealing in such ticliets, and in soliciting and inducing the original 
purchasers thereof to sell and transfer the same to défendants, or some of 
them, wlth the Intent and purpose that such tickets shall be used, in violation 
of the terms thereof, by persons other than the original purchaser, with 
the full knowledge on the part of the défendants, and each of them, that 
the same Is a fraud upon orator." 

Article 16 reads as follows: "That, unless orator has the Injunctive relief 
hereln prayed for, It cannot continue to make spécial reduced rates, as 
heretofore, on the occasion of conventions. Mardi Gras festivals, and other 
like occasions, frequently occurring, when it is to the great material interest of 
thls City that large numbers of visite rs should attend, whlch attendance can- 
not be secured except by the issuance of spécial nontransferable round-trip 
tickets as afqresaid." 

Article 17 refers to the existence of ticket brokers' associations for the 
purpose of assistlng each other in dlsposing of nontransferable tickets. 

Article 18 allèges that the nature of the business of ail ticket brokers, or 
"scalpers," and the methods of conducting the same, are ailke, ail making 
use of the fraudulent déviées and misrepresentations, charged in the bill, to 
dispose of ■ nontransferable tickets, whlch form a large part of their stock 
In trade;-that they are practieally In a coroblnatlon, or conspiracy, to defraud 
railroad companies, by inducing, persuading, or misleadlng the traveling 
public to sell or; buy such nontransferable ticket contracts ; that injunctive 
relief similar to that sought in the bill had been accorded railroad companies 
by courts slttlhg in other states of this country, and the ticket brokers hâve 
sought to evàde the injunctlon bj' ostensibly assigning their business to some' 
other ticket broker not named in the order ; that, moreover, nunibers of scalp- 
ers from other places emigrate to thé dty, where an injunctlon has been 
granted and seek tp engage In the same business and thus to render valueless 
the process and orders of the court; that, in order to afCord complète and 
effective relief, the restrainirig and injunctive orders should be broad enough 
to include ail who knowingly do what the order of the court prohiblts de- 
fendants from doing, or who yd ànd abet défendants in violating the injunc- 
tlon or In defeating the object ànd purpose thereof. 
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Article 19 States: "That the amount involved in the controversy exceeds, 
exclusive of interest and costs, the sum of $5,000; that the value of the 
business vrhlch orator seeks to prctect and the rlght which it seeks to hâve 
recognized and enforced far exceeds, in the case" of each défendant, the sum 
of ?5,000, exclusive of interest and costs." 

Article 20 déclares that complainant is without adéquate or substantial 
relief in the premises, exeept by the interposition of a court of equity enjoin- 
ing and restraining, by its writ of injunction, défendants and each of them, 
and ail other persons, "from doing any of the acts hereinbefore complained 
of." 

Marcus K. Bitterman, Julius Mehlig, and Charles T. Kelsko filed a 
voluminous joint and several answer to the bill. Their défense is that the 
court is without jurisdiction, and that défendants hâve a right to traffic in 
reduced-rate nontransferable tickets, to buy the same from the original 
purchasers, and to sell the same to third persons to be used by them for 
passage on complainant's trains. 

The answer admits the organizatlon, citizenship, business connections, etc., 
of complainant, as set forth In article 1 of the bill. 

The averments of the bill in respect to the United Confederate Vétérans' 
Reunion, the large attendance expected, the reduced-rate nontransferable tick- 
ets provided for the occasion, etc., are admltted. Paragraph 6 of the answer 
admits "that the form of the ticket usually provided by complainant and its 
connections, whenever it makes so-called reduced rates as excursion rates, 
Is substantlally the form set ont and described in paragraph 6 of the blll of 
complaint; that said form of ticket purports to contain certain conditions, 
and purports by the terms thereof to be signed by the original purchaser; 
that said form of ticket purports and prétends to be nontransferable and to be 
condltloned that, if presented by other than the original purchaser, who is 
supposed to sign the same at the date purchased, it will not be honored, 
but will be forfeited, and said proposed ticket further prétends to be condl- 
tloned that any agent or conductor on any of the Unes over whieh it reads 
shall hâve the right to take It up and cancel the entire ticket, both the 
going and return portions of it; and that the form of ticket annexed to the 
bill of complaint as Exhibit A is the proposed form of ticket to be issued 
by the complainant and its connections for persons along their Unes deslring 
to attend said reunion of the United Confederate Vétérans. It is charged, 
however, that the ticket conditions are impracticable, never enforced, unen- 
forceable, unlawful, and without considération, and that the tickets are 
issued and bought with that understanding ; that it ought to make no différ- 
ence to complainant whether the original purchaser or some third person 
makes use of the return portions of sueh tickets. 

Paragraph 9 of the answer contains the following admissions : It is 
admitted that défendants are engaged in the business of buying and selling the 
unused portions of railroad tickets, or what is commonly knowu as "ticket bro- 
kerage ;" and that, in accordance with the gênerai custom of the trade, tbey 
buy and sell the return coupons of railway tickets, "whether the same are 
stamped 'nontransferable' or not, for the reason that the term 'nontransfer- 
able' does not import any practical.or légal meaning in the business, aecording 
to the understanding of the railways themselves, the ticket brokers, and 
the traveling public to whom said tickets are issued, who freely sell them to 
brokers, who in turn sell them to other persons desiring to use said tickets 
for transportation when genuine and bona flde." At the close of the paragraph 
It is declared that "respondents do not deny" that complainant, on the occa- 
sions of the Mardi Gras festivals in New Orléans, issues reduced-rate so- 
called nontransferable tickets, which tickets are, by common consent and 
understanding, ail treated by the gênerai traveling public, tlie railways, 
and the ticket brokers as articles of property negotiabije and transférable. 
And respondents deny fraudulent dealing in such tickets. 

In paragraph 10 of the answer, the following admissions are made: "Re- 
spondents admit that it is their hope and expectation to buy and sell the 
return portions of said United Confederate Vétérans' Reunion tickets, but 
they deny that they will solicit, indtice, or persuade the holders thereof to sell 



40 144 FEDERAL REPORTEE, 

such return portions to responrlents upon any false or fraudulent pretense 
or représentation upon the part of respondents. Eespondents admit tliat 
they, In eommon witli tlie gênerai public, hâve some knowledge of the char- 
acter and terms of the proposed tieliets; that they are informed and believe 
that such tieliets wIU be issued at low rates, to induce and enaljle the travel- 
ing public to attend sald reunion in large numbers ; that respondents expect 
to ofCer the sa,me for sale, if they shall acquire any of sald Jlckets, and will 
sell such tickets to other than the original purehasers, for such prlce as they 
are willlng to pay ; and that it Is no concern of the complainant, or its con- 
nections, or other railways, whether respondents make a profit or a loss ou 
the proposed dealing in sald United Oonfederate Vétérans' Reunion tickets." 

The answer dénies in varions paragraphs that respondents hâve committed, 
or intend to commit, any fraud in connection with the "scalping" of non- 
transferable tickets. It Is also denied that complainant will suffer any 
loss, damage, or Injury by reason of the buying and selling of Its nontransfer- 
able tickets by respondents. They deny the right of complainant to issue 
L'ontransf érable tickets. 

Paragraphs 14 and 15 are as follows: 

"Respondents adiplt that it is the custom and usage of complainant and its 
connections to issue railroad tickets at reduced rates to the traveling public 
on varions occasions, such as expositions, conventions. Mardi Gras, reunions, 
or other public gatherings ; and that the tickets, which are usually issued by 
complainant, purport by thelr terms to be nontransferable, and to constitute 
a so-called 'spécial contract' In express terms between complainant, the Unes 
issulng same, ail other Unes over which the same entitle the holders to travel, 
and the original purehasers of sald tickets, whereby the sald original purehas- 
ers are forced to agrée that said tickets shall riot be transferred by them 
to any other persons. But respondents show that said tickets, when Issued 
by complainant, and Its Connecting Unes, and other railways, on such occasions 
of expositions, reunions, conventions, Mardi Gras, and the like, are In practice 
and by gênerai consent and eommon understanding of the traveling public, 
the railways, and the ticket brokers, when bona flde and genulne tickets, 
good for return passage over the Unes of sald complainant and Its connections, 
and other railways, in the hands of the holders thereof, whether such holders 
be the original purehasers or not; that such practice and such understanding 
are eommon and gênerai ail over the United States; that such tickets are 
sold and dealt in as a legitimate business in every large city, to the knowledge 
of complainant, and such tickets are, and hâve beeu for many years, sold by 
complainant with full knowledge of the fact that they are in practice and 
gênerai understanding of the traveling public, good in the hands of any hold- 
ers." 

"Resriondents Jointly and severally admit that each of them are, and hâve 
been for some tlme, separately engaged In the lawful business of buying, 
selling, and dealing in such tickets, and In soliclting and inducing the original 
purehasers thereof to sell and transfer the same to respondents, with the 
Intent and purpose that such tickets shall be used by the second purchaser 
thereof ; but respondents deny that such use Is a violation in law or in fact 
of the terms thereof. And respondents deny any knowledge that such use 
of said tickets by persons other than the original holders Is any fraud upon 
complainant or the railways Issulng such tickets when the same are genulne 
and bona fkle ; and respondents agaln aver that It is a matter of no concern 
or Interest to the complainant, or the railways issulng such tickets, whether 
the original purehasers are the holders and presenters of the same, or whether 
the holder has .purchased said ticket from the original purchaser, or whether 
such holder has , purchased the same from a ticket broker, or whether, as 
frequently happehs, one of such tickets Is aecldentally or otherwlse exchanged 
for another of the same elass and form." 

On December 11, 1903, the complainant flled a gênerai repUcation to the 
défendants' answer to the wliole bill. 

Mr. Ridgely, division passenger agent, testlfied, among other thlngs, that 
complainant was In the habit of issulng reduced-rate round-trlp nontrans- 
ferable tickets on the occasion of annual Mardi Gras festivals, and on otber 



LOUISVILLB & N. R. CO. V. BITTEEMAN. 41 

occasions of conventions or large publie gatherings in New Orléans ; that 
such tickets contain a contract, signed by the purchaser, tbat they are not 
to be transferred, and were issued, as a rule, for one tare for the round-trip, 
i. e., at one-half of the regular rate of fare. He produeed forms of two 
classes of such reduced-rate nontransferable tickets, which are annually is- 
sued by coœplainant, 1, e., Mardi Gras tickets and winter tourist tickets. 
H(> testified tliat tlie winter tourist tickets were issued every winter in large 
quantifies, and many of such tickets were, at the time he was testifying, 
outstanding and in use. As to ail such reduced-rate nontransferable tickets, 
the witness declared, from knowledge derived from his expérience, that tiiey 
were being scalped in large numbers by "sealpers," or "ticket brolcers;" tbat 
complainant had done ail it eould to prevent this violation of its rights ; that 
in innumerable cases conductors had returned to him tickets which they had 
taken up because scalped. As to the pecuniary damage or Injury to the 
business of complainant, which it is the object of this suit to prevent, his 
testimony is as follows : "Q. What can you say as to the amount of pecun- 
iary damage which the Louisville & Nashville Railroad sustaius annually 
from the sale by sealpers of the round-trip nontransferable tickets? A. The 
sealpers succeed unquestionably in getting a large number of tickets over our 
Une every year, running up into the hundreds, and possibly into the thousands. 
We hâve arrived at the conclusion from the large number of tickets nui- 
conductors hâve taken up, and I should judge that the Louisville & Nashville 
Railroad sufCers every year from $15,000 to $18,000, or more, every year. On 
this division it is almost that amount." George F. Cranmer, a vétéran con- 
ductor in the employ of complainant, explained the tricks and devices re- 
sorted to by ticlcet sealpers, and those who dealt with them to make use of 
nontransferable tickets, and the efforts of complainant to prevent such use. 

The défendants below took no évidence. On January 23, 1904, detendam 
filed a joint and several demurrer to the whole bill, on the ground tb:it the 
bill contained no matter of equity whereon the court could base any decree. 
or grant any relief to complainant, and that the case sought to be made by 
complainant was a moot case, and not a real controversy. and did not entitle 
complainant to any discovery or relief against défendants or any of them 
This demurrer was filed without leave of court, after an answer to the whole 
bill and a gênerai replication, and after the taking of complainant's évidence. 
The complainant toolj a rule on défendants to show cause why this demurrer 
should not be stricken from the files as irregularly flled, after an answer to 
the whole bill and without lejve of court previously obtained, or, in the al- 
ternative, to show cause why the demurrer sliould not be overruled as with- 
out merit. After hearing, the court, without passing upon the motion to 
strike the demurrer from the files, ordered that it be overruled. 

Nearly a year after the filing of their answer to the whole bill, after the 
case had been put at issue and complainant's évidence taken, défendants came 
into court, and, on suggesting in gênerai ternis "that they are now advised 
that this honorable court is without jurisdiction ratione materite to hear 
and détermine this cause, and that appearers désire at this time to formally 
présent for the court's considération and décision their plea to the juris- 
diction of the court, and that, until said plea to the jurisdiction shall hâve 
been disposed of hy the court's ruling, they ouglit to be relieved from further 
défense to the cause upon its merits," obtained an order on complainant 
to show cause why they should not hâve leave to file a plea to the jurisdietiou, 
and why, in the meantime, proceedings affecting the merits of the controversy 
should not be stayed. On hearing, this rule was denied. 

In its final decree the court a quo found that the equity in the case was 
for the complainant and against the défendants, and that complainant was 
entitled to the relief which it prayed for against the défendants, so far as 
concerned the ticlœts covered by the two interlocutory injunctions previously 
Issued, but not as to future issues of such or similar tickets. It was therefore, 
ordered, adjudged, and decreed that the injunction theretofore issued on the 
16th of May, 1903, enjoining défendants from buying, selling, dealing in, or 
soliciting the purchase or sale of the tlnited Confederate Vétérans' Reunion 
Lickets, and that the Injunction theretofore issued on February 8, 1904, enjoiu- 
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ing défendants from trafficking In Mardi Gras tickets of February, 1904, be 
made perpétuai. It was furtlier decreed tliat, as to so mueli o£ tlie relief 
sougtit by eomplainant as related to nontransferable tickets to be issued 
bereafter, sucb relief be denied, without préjudice, however, to tbe right of 
eomplainant to seek sucb relief by independent proceedings on or before 
eacb occasion that it may Issue guch nontransferable tickets. 

George Denegre and Joseph Paxton Blair, for appellanL 
Henry L. Laiarus, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts). We hâve given 
rather a full statement of the case to show thàt no important phase 
of it has escaped our attention. The right of the Louisvîlle & Nash- 
yille Railroad Company, as a common carrier of passengers for hire, 
to issue round trip excursion and tourist tickets at reduced rates is in- 
contestable ; and this right is in and for the public interest and profit, and 
is of great value to the company. In issuing such tickets, in order to 
prevent imposition and fraud and prevent injury to its regular pas- 
senger business, the company has the right to contract with a person 
availing himself of reduced rates for identification of the person to 
whom the particular ticket is issued, and that the ticket issued shall not 
be transférable, but shall be void in the hands of another person than 
the one to whom issued. See Moshar v. Railway Co., 127 U. S. 390, 8 
Sup. Ct. 1324, 32 L. Ed. 249 ; Boyian v. Hot Springs, etc., Co., 132 U. 
S. 146, 10 Sup. 50, 33 L. Ed. 290. 

The case shows that on complainant's and appellant's great System, 
running through some nine states, with railroad connections in ail di- 
rections, this line of business is of great dimensions and continuons 
transaction, and that the eomplainant has been from time to time issuing, 
and will be required from time to time to issue, and will issue, such 
tickets for reduced rates with spécial proyisions for identification and 
nontransfer. The défendants and appellees are charged with buying 
and procuring the specially reduced-rate tickets of the company from 
persons who hâve no right to sell or transfer them, and then with sell- 
ing or delivering them to persons traveling over the company's lines, 
who hâve no right to avail themselves of the reduced rates, and who, by 
tendering the said void tickets to the agents of the company and avail- 
ing themselves of the same, perpetrate a fraud on the company, injuring 
it in its legitimate business and putting the company to large expenses' 
and outlays. And the défendants insist that they expect to continue and 
will continue to buy and sell and deal in the said nontransferable tickets. 
It is too plain for argument that the admitted dealings by the défend- 
ants in the nontransferable tickets of the company is a great injury to 
the company and a fraud on the uninformed persons induced to buy the 
same, and that, with those informed persons who buy such tickets from 
the défendants to use in traveling over the company's lines, the défend- 
ants are accessory to the proposed fraud. It would be a waste of time 
and words to elaborately set forth in this opinion the arguments and au- 
thorities showing that the business of the défendants, as outlined above, 
is illegitimate and contrary to equity and good conscience. 
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The main and only important objection to granting relief to the 
Company, under the bill filed in the Circuit Court, is that the court is 
without jurisdiction. This objection, as set forth in the answer, the 
demurrer, or the motion to file pjea under section 5 of Act March 3, 
1875, c. 137, 18 Stat. 472 ,[U. S. Comp. St. 1901, p. 511], is based on 
the proposition that the amount involved does not exceed $2,000, ex- 
clusive of interest and costs. We hâve seen that the complainant is car- 
rying on a legitimate line of business of great extent, and that the 
défendants are and will continue depredating, infringing, and injuring 
the complainant in said business, contrary to right and equity. The value 
of this line of business must necessarily be many times greater than 
the sum of $2,000. We should do violence to common sensé, if, under 
the established facts of this case, we permitted ourselves to doubt it. 
The actual injury measured in dollars that the défendants hâve inflicted, 
and if unhindered will infîict, dépends upon the number of void tickets 
passing through their hands successfuUy imposed on the agents of the 
complainant, and the amount the complainant may be compelled to 
expend for additional guards, conductors, and inspectors to prevent the 
frauds resulting from the défendants' free hand in their illegitimate 
dealings. The bill shows that, at the time it was filed, enormous crowds 
of people were about to attend the United Confederate Vétérans' 
Reunion at New Orléans, thousands of whom would travel over com- 
plainant's lines upon such reduced-rate nontransferable tickets. One of 
the objects of this bill was to prevent the scalping of this large issue of 
United Confederate Vétérans' Reunion tickets. The défendants admit- 
ted complainant's allégations in respect to the thousands of tickets to be 
issued and the large number who would travel thereon, and admitted 
their intention to buy and sell the same in disregard of the terms there- 
of, It was alleged that complainant would thus be defrauded ol thou- 
sands of dollars, and that, by reason of the impossibility of detecting 
and preventing the sale and resale of such nontransferable tickets, com- 
plainant would be subjected to constant and frequently repeated losses 
and irréparable injury far exceeding the sum of $5,000, exclusive of in- 
terest and costs. 

It was further alleged that complainant was in the habit or business 
of issuing such reduced-rate nontransferable tickets on the frequently 
occurring occasions of conventions and other like events bringing large 
concourses of people '.o New Orléans, as well as on the occasions of the 
annual Mardi Gras festivals, and that défendants were engaged in the 
business of inflicting great loss and irréparable injury upon complainant 
by soliciting and inducing the original purchasers of such tickets to sell 
the same to défendants, who disposed of them to other persons to be 
used for passage on the trains of complainant. Thèse allégations art 
substantially admitted in the answer. The bill allèges : 

"That the amount involved In this controversy exceeds, exclusive of Interest 
and costs, the sum of $5,000; that the value of the business which orator 
seeks to protect, and the rlghts which it seeks to hâve recognized and en- 
forced, exceeds in the case of each défendant the sum of $5,000, exclusive ol 
interest and costs." 
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The uncontradicted évidence of Ridgely, in charge o£ the New Or- 
léans division of the complainant is : , 

"The scalpers succeed unquestlonably in gettlng a large number ot ticK- 
ets over our Une every year, running up into the hundreds, and possibly into 
the thousands. We hâve arrived at the Conclusion, from the large number of 
tickets pur conduetors hâve taken up, and I should judge that the Louisvilie 
& Nashville Railroad suffers every year from $15,000 to $18,000 or more every 
year. On this division it is almost that amount." 

In Nashville, C. & St. L. Ry. Co. v. McConnell (C. C.) 83 Fed. 73, 
involving the matter of enjoining "scalpers" of rediiced-rate round-trip 
tickets and where the jurisdictional amount in controversy was denied, 
Judge Clark held : 

"A prelimlnary question Is made on the jurisdiction of this court in respect 
of the amount or matter in controversy. Although this question is net Urst 
presented In argument, it must flrst be determined in ruling on the cases ; for, 
if this court is vrithout jurisdiction, it is not withln its province to déter- 
mine the other questions ralsed. The contention is that thèse bills are sub- 
stantially suits upon the ticket contraets, to recover damages for a violation 
thereof, or for spécifie exécution thereof, and that the right of action is sepa- 
rate upon each ticket, and that such rights or claims cannot be joined togetber 
in this suit so as to make an amount that gives jurisdiction. It is agreed, in 
order to save a larger accumulation of costs, that, if the court entertains the 
opinion that there is jurisdiction against each défendant in a separate suit, 
no objection wiU be urged against entertaining suits against the défendants 
jointly. From what has been said, It will readily be seen that, in my opinion, 
thèse are in no just sensé suits upon the contract, nor for spécifie performance, 
but are suits to protect the business of the complainants against the irréparable 
mischief being suffered by reason of the fraudulent use and abuse of thèse 
ticket contraets ; and the amount or value of the matter in controversy is not 
the damage that might be specifleally recovéred in a suit upon any or more of 
thèse contraets, but is the protection furnished to the plaintiffs, and the loss 
prevented by the fraudulent use of any and ail of thèse void papers. It is the 
value of the whole object of the suit to the complainant which détermines the 
amount in controversy. In Railroad Co. v. Ward, 2 Black, 485, 17 L. Ed. 311, 
bill vyas brought to abate a public nuisance, and it was held that the true test 
of jurisdiction as to the amount was the value of the object to be gained by the 
bill, which object was the removal of the nuisance complained of. So, also, 
in Railway Co. v. Kuteman, 4 C. C. A. 508, 54 Fed. 552, the suit was by a rail- 
road Company for an injunctioii to restrain a shipper from prosecuting in the 
State courts a multiplicity of suits for overcharge in freight; the question be- 
ing over the right of the Company to maintain a schedule rate under which the 
charges were made. And the court held that the true test of the jurisdiction- 
al amount was the value of the right to maintain the rate, and not the particu- 
lar sums involved In the separate suits. The exact language of the court is : 
'In a suit for an injunction the amount in dispute is the value of the object to 
be gained by the bill. Fost. Fed. Prac. § 16. An Injunction may be of mueh 
greater vp.lue to the complainant than the amount in controversy in cases of 
dispute which hâve aiready arisen. gymonds v. Greene (0. C.) 28 Fed. 834; 
Whitman v. Hubbell (0. 0.) 30 Fed. 81. The maintenance of its rates is the 
real subject of dispute, and the object of the bill and the value of this object 
must be considered. Railroad Oo. v. Ward, 2 Black, 485, 17 L. Ed. 311. This 
value not belng liquidated or flxed by law, the alleged value, especially on 
demurrer to the bill, must govern.' In Smith v. Bivens (0. 0.) 56 Fed. 352, the 
bUl for injunction was by the owner of a large body of land, valuable only for 
its pasturage rights and privilèges, to protect that right from.use by cattle and 
stock owners, neighbors of the land of coinplainant, under authority of an act 
of the Législature of South Carolina changing the previous law, which re- 
quired owners of cattle and stock to keep them fenced in so as to exempt plain- 
tiff's land, with other lànds, from the opération of the act. The court held 
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that the true test of the jurisdiction was the value of the entire pasturage 
right of the complainant, which was to be proteeted, and not the amount as 
betvveen the complainant and any one of the cattle owners proposing to use 
this right without compensation. Judge Simonton observed : 'ïhe case cornes 
wlthin Railroad Co. v. Ward, 2 Black, 492, 17 L. Ed. 311, or as it is stated in 
Baiiway Co. v. Kuteman, 4 C. C. A. 503, 54 Fed. 552, In a suit for an injunc- 
tion, the amount In dispute Is the value of the object to be gained by the bill." " 

On the reasoning and authorities as given by Judge Clark, and par- 
ticularly on our ©wn holding in Texas & Pacific v. Kuteman, 54 Fed. 
552, 4 C. C. A. 503, we are constrained to hold that, on the facts plead- 
ed and proved in this case, the amount or value in controversy exceeds 
the sum of $3,000, exclusive of interest and costs. 

The défendants contended in the lower court, and "learned counsel 
in elaborate brief hère contends, that, for the wrongs to its business to 
be perpetrated by the défendants, the complainant has a complète and 
adéquate remedy at law. Counsel cites a large number of adjudged 
cases wherein relief in equity was denied, because the remedy at law 
was plain, adéquate, full, and complète; but, although well decided, 
thèse cases furnish us no assistance. In the matter of the défendants' 
illegitimate, mischievous, and fraudulent acts done and threatened, it 
would tax the ingenuity of counsel to point out any plain remedy at law, 
and would be impossible to point out any remedy at law in any sensé 
measuring out to the complainant complète and adéquate relief. 

In Pomeroy's Equitable Remédies, vol. 2, § 634, the matter of in- 
junctions against frauds on contractual rights is discussed, with the 
conclusion in regard to remédies against "scalpers," that remédies at 
law are inadéquate and injunctions proper. Cases relied upon are 
cited in footnote, and of so late date as to include Judge Parlange's 
décision in the Circuit Court in the case now under review. 

In Angle v. Chicago, St. Paul, etc., Railway Co., 151 U. S. 1, 3, 14 
Sup. Ct. 240, 38 L. Ed. 55, the court says : 

"It has been repeatedly -held that, if one maliciously interfères in a con- 
tract between two parties, and induces one of them to break that contract 
to the injury of the other, the party injured can maintain an action against 
the wrongdoer." 

And see Flaccus v. Smith, 199 Pa. 128^, 48 Atl. 894, 54 L. R. A. 640, 
85 Am. St. Rep. 779, and Raymond v. Yarrington (Tex. Sup.) 73 S. 
W. 800, 62 L. R. A. 962. 

This doctrine is applicable to the case of a ticket scalper who induces, 
assists, and enables the purchaser of a nontransferable railroad ticket to 
transfer the same with a view to the ultimate sale of the nontransferable 
ticket to some person not entitled to use the same. 

That the défendants to the bill filed in the court below hâve repeated- 
ly interfered and procured the violation of complainant's contract, and 
propose to continue in the same Une of action, is fuUy shown in the 
pleadings and proof in the transcript. The remedv at law is plainly 
inadéquate, because not only involving a multiplicity of suits, but be- 
cause of the difficulty of detecting each offense and of ascertaining pe- 
cuniary équivalents for the injury done to complainant's business and 
for the inconveniences, annoyances, extra expense, outlays, and risks 
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involved.in the matter. The case therefore shows an actionable wrong 
of a récurrent and continuing nature, and, to prevent the same, the 
complainant is entitled to an injunction. We think, further, that on 
the case made in the bill the injunction should be permanent, and we do 
not perceive the necessity or propriety of driving the complainant to file 
a bill for a spécial injunction on every occasion which it finds necessary 
in the conduct of its business to issue nontransf érable tickets at redu- 
ced rates. A court of equity having jurisdiction of the parties and sub- 
ject-matter should, in its final decree, administer fuU reHef. See Pom. 
Eq. Jur. vol. 1, § 242. We find none of the errors assigned on the 
cross-appeal well taken: 

The Cause is remanded to the Circuit Court, with instructions to en- 
ter a decree in accordance with the views herein expressed, the costs of 
thè appeal and the cross-appeal to be paid by the défendants. 

McCORMICK, Circuit Judge (dissenting). I cannot concur in the 
judgment of the court in this case. I think the decree appealed from 
should be reversed, and the suit dismissed for want of equity in the bill. 
Moreover, as I read the record, there is no substantive averment or proof 
of damage incurred or threatened of any amount in value, or, at most, 
of only nominal amount. The damages, if any are shown, are senti 
mental. 
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(Circuit Court of Apïieals, Flftti Circuit Marcli 27, 1006.) 

No. 1,445. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. • 

George Denegre and Joseph Paxton Blair, for appellant. 
Henry L. Lazarus, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. This case was submitted at the same time 
as the case of Louisville & Nashville Railroad Company v. Marcus K. 
Bitterman (just decided) 144 Fed. 34. The record discloses the same 
issues as therein presented, and it should be and is decided the same 
way. 

it is therefore prdered and adjudged that his cause be remanded to 
the Circuit Court, with instructions to enter decree in accordance with 
the views expressed in the opinion of Louisville & Nashville Kailroad 
Company v. Bitterman et al. (just decided) 144 Fed. 34. 

McCORMICK, Circuit Jûdge (dissenting). In the above casel dis- 
sent from the judgment, on the grounds specified in my dissent to the 
judgment in the case of Louisville & Nashville Railroad Company, ap- 
pellant, against thèse appellees, 144 Fed. 34. 
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NORTHERN PAO. RY. 00. V. JONES. 

(Circuit Court of Appeals, Ninth Circuit February 5, 1906.) 

No. 1,222. 

17 Railkoads— Pebsons on Teack— Licensees— Cabe Requibed. 

The only duty a railroad company owes to a licensee on the track Is 
to use reasonable précautions to avold injuring him. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, |§ 
1236, 1237.] 

2. NEGLIGENCE— CONTBIBUTOEY NEGLIGENCE— PBOXIMATE CaTJSES— CONTBIBUT- 

iNG Cause. 

Where plaintiff's négligence Is one of the proximate causes of tlie in- 
Jury which he sustained, directly contributing to the resuit, he cannot 
recover, though the négligence of the défendant also contrlbuted thereto. 

[Ed. Note. — For cases in point, see vol. 37, Cent Dig. Négligence, §§ 
112-114.] 

3. Railboads — Peesons on Tback — Licensees — Conteibutoet Négligence. 

Where plaintiff, a miner, 34 years of âge, and in fuU possession of 
his faeulties, walked on defendant's railroad track, a distance of more than 
half a mile, without once looking back or stopping to listen for an approach- 
Ing train, by which he was struck and injured, he vras guilty of con- 
tributory négligence, as a matter of law, precluding a recovery. 

[Ed. Note. — For cases in point see vol. 41, Cent Dig. Railroads, §§ 
1305-1810.] 

4. Same — Excuse. 

The fact that the wind was blowing In hIs face, and that the noise of 
a waterfall may hâve deadened the sound of the approaching train, 
only rendered the use of his sensés the more Imperative, and did not ex- 
cuse his failure to loolî and listen. 

[Ed. Note. — For cases In point, see vol. 41, Cent Dig. Railroads, § 
1307.] 

5. Same — Last Cleab Chance. 

The doctrine of last clear chance was not applicable to a person wallî- 
Ing on a railroad track, who was injured by a train approaching him 
from the rear, where the person injured voluntarily placed himself 
in a place of danger, from which he had a présent means of escape, 
and continued therein without exercising précautions which an ordi- 
narily prudent man would hâve exercised. 

[Ed. Note. — For cases In point, see vol, 41, Cent Dig. Railroads, § 
1324.] 

6. Tbial — Dibection of Veedict. 

Where, from any proper view of the undisputed or established racts, 
the conclusion follows, as a matter of law, that plaintifE cannot re- 
cover, it is the duty of the trial court to direct a verdict. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, § 383.] 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 

The plaintiff in error owns and opérâtes a Une of railroad seveu miles 
In length, running from Wallace to Burke, in Shoshone county, Idaho. The 
road runs through a canyon which is from 100 to 400 feet wide. Along the 
line of the road are located several important mining properties, and the 
dwellings of about 4,000 people. From Manchester to Burke, a distance of 
about four miles, the railroad track is lined by the habitations of rési- 
dents and by places of business. For a considérable portion of that dis- 
tance, the road runs through and along the principal street, and, in the 
towns of Gem, Frisco, and Black Bear, runs through the only thorough- 
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fare or street. Parallel with said road, and running In part on the same 
slde of Canj'on creek and In part on the opposite side thereof, Is the rail- 
road track of the Oregon Rallway & Navigation Company; but that track, 
being not se well graded, is less used than the track of the plaintiff In 
errer. Between Manchester and Burke, the rallroad track of the plaintiff in 
error is continuously and customarily, during ail hours of the day and 
uight, used by nearly ail persons who travel up and down the canyon be- 
tween said points and intervening points; it being the most convenient 
roadway therethroùgh. It Is so used by miners going to and from their 
work, by school chlldren going to and from school, and by others passing back 
and forth through the canyon. Ail this use of the railroad track had been 
known, acQuiesced in, and consented to by the railroad company for many 
years prior to the accident which is the subject of the présent action. The 
rallroad company had permitted storekeepers and mining companles to deliver 
goods by means of push cars on Its track. In the wlnter, snow along 
the creek is from two to four feet deep, and it is thrown by the plalntlfC in 
error upon elther side of its track, thereby leaving the space between the 
rails the only convenient road of travel for people coming and going on 
foot. About 100 feet north of the railroad track is a wagon road running 
from Gem, past Frisco, and approaching the track, to which it becomes con- 
tlguous ■ at a point about 200 feet east of the place of the accident. On 
the evening of February 4, 1904, the défendant went from his home in Black 
Bear down the track to Qem. Between the hours of 12 and 1 he was 
returning on the railroad track, as had been hls custom. When about 400 
feet easterly from the platform at Frisco, while going eastward, he was 
struck by a railroad train of the plaintiff In error. The train was a spécial 
train which was run from one to flve times a week to carry passengers home 
from dances, lodge meetings, and shows at Wallace. Ou the night in ques- 
tion It had stopped at Frisco, and had started on its eastward course, and 
was running at from six to eight miles an hour when it struck the dé- 
fendant in error. He was not seen by the persons in charge of the train, 
although the point where he was struck was in view for a distance of more 
than 500 feet In the direction from which the train was coming, and that 
portion of the track was iighted by the electric arc lights of the: Frisco Con- 
solidated Mining Company. The défendant in error testifled that he was 
walking between the rails in the middie of the track, and was not watching 
for any train; that it wàs out of the regular train tiine, and he did not 
expeet any train to be running on the road at that time of the night; that 
he was familiar with the conditions âround Frisco, having walked past the 
scène of the accident twice a day for a long period of time just preceding the 
accident ; that the noise of water falling over a dam nearby the place of the 
accident, and a wind blowlng down the canyon at the time, made it more 
difficult to hear an upcoming train ; that after he left Petersen's saloon, 
which was below Frisco, he never stopped walking until he was run over;. 
that he did not hear the train whistle at or uear Frisco. As to whether or 
not the train did whistle on leaving that station the testimony is conflicting. 
A number of people llving near the point of the accident testifled to having 
heard the whistle. In the action which was brought by the défendant In 
error to recover damages for tbe injuries which he sustalned, a verdict was 
returned In his favor for $7,000, upon which a judgment was rendered 
against the plaintiff in error. 

John M. Bunn and James E. Babb, for plaintiff in error. 
J. H. Forney, A. H. Featherstone, and John P. Gray, for défend- 
ant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 
Error is assigned to the refusai of the trial court to instruct the 
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jury to return a verdict for the plaintiff in error, on the ground that 
the contributory négligence of the défendant in error was such as to 
preclude his right to recover. The défendant in error places much 
reliance on ' the évidence which points to the négligent manner in 
which the train was operated, in view of the gênerai license to the 
public to corne and go upon the railroad track. Conceding that the 
défendant in error was a licensee, and that ail trains and locomo- 
tives should hâve been moved upon said track with proper regard 
for his safety, the most that can be said of the duty of the railroad 
Company in that regard is that it was bound to use reasonable pré- 
caution to avoid injuring him. Cahill v. Chicago, M. & St. P. Ry. 
Co., 74 Fed. 285, 20 C. C. A. 184; Felton v. Aubrey, 74 Fea. Sr.O, 
20 C. C. A. 436; Tutt v. Illinois Central R. R. Co., 104 Fed. 741. 
44 ce. A. 320; Adams v. Southern Railway Co., 84 Fed. 59G, 2"6 
C. C. A. 494; Garner v. Trumbull, 94 Fed. 321, 36 C. C. A. 361. 
In the case last cited, the Circuit Court of Appeals for the Eighth 
Circuit, referring to the duty of railroad engineers where such li- 
cense exists, said: 

"Knowing the usage whleh prevalls, they may reasonably be required to 
anticipate the probable présence of persons on or near the track at such 
places, and to be on the lookout when their attention is not directed 
to the performance of their other duties." 

Assuming that the évidence which went to the jury proves that 
the railroad company was négligent in not discovering the présence 
of the défendant in error on its track, what shall be said of the évi- 
dence of the contributory négligence of the défendant in error? 
A gênerai license to the public to walk upon a railroad track does 
not mean that the railroad company is to be the insurer of the safety 
of ail persons who avail themselves of that permission. While 
the license adds to the responsibilities of the railroad company, and 
imposes upon it a greater burden of care, it does not affect the duty 
that rests upon the licensee to take ail due précautions to avoid injury 
to himself. If the négligence of the défendant in error was one of 
the proximate causes of the injury which he sustained, if it directly 
contributed to the unfortunate resuit, he cannot recover, even though 
the négligence of the plaintiiï in error contributed to it; and the 
rule is the same whether the injured person be a trespasser on the 
railroad track or a licensee. Kansas Citv, Ft. S. & M. R. Co. v. Cook, 
66 Fed. 115, 13 C. C. A. 364, 371, 28 L.' R. A. 181; Felton v. Aubrev, 
74 Fed. 350, 360, 20 C. C. A. 436; Garner v. Trumbull, 94 Fed. 321, 
36 C. C. A. 361 ; Louisville & N. Ry. Co. v. McClish, 115 Fed 268, 
273, 53 C. C. A. 60; King v. Illinois Central R. R. Co., 114 Fed. 855, 
862, 52 C. C. A. 489; Missouri Pacific Railroad Co. v. Moselev, 
57 Fed. 921, 6 C. C. A. 641, 645. 

In the case last cited, the court held that a license to walk upon 
the track did not relieve the licensee from the duty of exercising 
reasonable care to protect himself from obvious dangers from the 
engines and cars, and said : 

"It certainly gives him no higher right than that of the traveler upon the 
public highway at a railway crossing. * * * It was négligent for him 
to walk upon the track 300 feet without looking behind him." 
144 F.— 4 
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In Felton v. Aubrey, the court said: 

"Such a licensee Is himself under the hlghest obligation to look out for hls 
awn safety, and he cannot recover If hls own want of due care proximately 
contributes- to hlâ mlsfortune." 

In Louisville & N. Ry. Co. v. McClish, it was said: 

"Even In the case of a licensee, there Is, under such clrcumstances, the 

highest duty to exercise the utmost "degree of vigilance In looking out for 

apprcteehlng englues or cars. * * * The track is the property of the 

rallroad company, whlch It has the légal rlght to use at any and ail times." 

The rule is well established that it is the duty of a traveler to 
stop and look and listen before crossing or walking along a rail- 
road track. He has no right to assume at any time of the day or 
night that trains will not be run over the track. Railroad Company 
V. Houston, 95 U. S. 697, 24 L. Ed. 542; Schofield v. Chicago & St. 
P. Ry. Co., 114 U. S. 615, 5 Sup. Ct. 1125, 29 h. Ed. 234; Northern 
Pacific Railroad v, Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 U 
Ed. 1014. 

Said the court, in Elliott v. Chicago, M. & St. P. Ry. Co., 150 U. 
S. 248, 14 Sup. Ct. 85, 37 L. Ed. 1068: 

"The track itself, as It seems necessary to Iterate and relterate, is Itself 
a warning. It Is a place of danger. It can never be assumed that cars are 
not approaching on a track, or that there Is no danger therefrom." 

The défendant in- error was a miner of the âge of 34 years, and was 
in the full possession of his sensés. According to his own testimony, he 
walked upon the railroad track a distance of more than half a mile 
without once looking back or stopping to listen for an approaching 
train. In so doing, it must be held that he was guilty of gross nég- 
ligence, which, irrespective of négligence in the failure of the en- 
gineer to discôver him on the track, is sufficient to bar his right of 
recovery. It was no excuse for his failure to take such précautions 
that the wind was blowing in his face, or that the noise of a water- 
fall may hâve deadened the sound of an approaching train. Those 
clrcumstances only rendered the use of his sensés the more impera- 
tive. It was his duty continually to exercise vigilance. 

Said the court, in Kansas City, Ft. S. & M. R. Co. v. Cook, 66 
Fed. 115, 123, 13 C. C. A. 364, 371: 

"The noises about him made It ail the more important that he should 
not rely upon his sensé of hearing alone." 

And in Garlich v. Northern Pacific Railroad Co., 131 Fed. 839, 
67 C. C. A. 237, the court said: 

"No reliance on the exercise of care by persons in control of the movement 
of trains or angines will excuse any lack of the exercise of such care by 
persons going upon such tracks. If the use of thèse sensés Is Interfered with 
by obstructions or by noises, ordlnary reasonable care calls for proportlon- 
ately Increased vigilance." 

On the authority of Inland & Seaboard Coasting Co. v. Toison. 
139 U. S. 551-558, 11 Sup. Ct. 653, 35 L- Ed. 270 ; Grand Trunk 
Ry. Co. v. Ives, 144 U. S. 408-429, 12 Sup. Ct. 679, 36 L. Ed. 
485, and Bogan v. Cârolina Central Ry. Co., 129 N. C. 154, 
39 S. E. 808, 55 E. R. A. 418, the défendant in error invokes 
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the doctrine that the contributory négligence of the party in- 
jured will not defeat the action, if it be shown that the défend- 
ant might, by the exercise of reasonable care and prudence, hâve 
avoided the conséquences of the injured party's neghgence. In 
the first of thèse décisions, the doctrine was applied in a case where 
the plaintiff, a wharfinger, was standing with his foot between the 
timbers of a wharf, to dehver freight to a vessel which was about 
to make a landing there, and which struck the wharf with sucli 
force as to crush his foot. But the court held that the doctrine was 
apphcable, for the reason that the jury might well hâve been of 
opinion that, while there was some neghgence on the plaintiff's part 
in standing where and as he did, yet that the officers of the boat 
knew just where and how he stood, and might hâve avoided injuring 
him, if they had use'd reasonable care to prevent the steamboat from 
striking the wharf with unusual and unnecessary violence. In the 
Ives Case, the plaintiff's intestate was killed while attempting to 
cross a railroad track. There was évidence of négligence on the 
part ôf the railroad company. On the part of the plaintiff's intes- 
tate there was no évidence as to what précaution he took before 
placing himself in the place of danger, except that, at a distance of 
about 76 feet from the track, he stopped several minutes, presum- 
ably to listen for trains; that while there a train passed; and that, 
soon aftef it had passed, and while the noise caused by it was still 
quite distinct, he proceeded across the track and was struck by 
another train. The court held that the question of contributory nég- 
ligence of the plaintiff's intestate was properly left to the jury, as 
one to be determined under ail the circumstances of the case, but 
incidentally proceeded to afSrm the rule above quoted, citing Davies 
V. Mann, 10 M. & W. 546 ; Inland & Seaboard Coasting Co. v. Toi- 
son, and other cases. There was no évidence in the Ives Case that 
the plaintiff's intestate was seen by those who were ntanaging the 
train in time to hâve avoided the accident. The court, in that case, 
however, reaffirmed the rule that a traveler, on going upon a rail- 
road track, ought to make vigilant use of his sensés of sight and 
hearing, and listen for signais, and look in the différent directions 
from which a train might Come, and said: 

"If by neglect of this duty he suffers injury from a passing train, lie 
cannot recover of the company, although It may itself be chargeabîe with 
négligence, or hâve failed to give the signais required by statnte, or be run- 
ning at the time at a speed exceeding the légal rate." 

It cannot be contended that in the Ives Case the Suprême Court 
intended to lay down the broad rule that no contributory négligence 
of the party injured will defeat his right to recover, if it be shown 
that the défendant might, by the exercise of reasonable care and 
prudence, hâve avoided the conséquences of that négligence. To 
so hold would be to destroy the whole doctrine of contributory nég- 
ligence. As applied to the présent case, it would mean that the 
plaintiff in error was bound to know that the défendant in error 
was upon its track, and that he would not step aside in time to avoid 
the train. Such is not the doctrine of cases such as Northern Pa- 
cific Railroad v. Freeman and the other décisions which we hâve 
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cited above. The doctrine of "the last clear chance," so invoked 
by the défendant in error, originated in Davies v. Mann, in which it 
was held that the plaintiiï's want of ordinary care in that case did 
tiot constitute contributory négligence, because it was a remote cause 
or mère condition of the in jury, and did not proximately contribute 
to it, and because the négligence of the défendant arose subsequently 
to t^iat of the plaintiff, and the latter's négligence was so obvious 
as to hâve been discoverable by the exercise of ordinary care. That 
doctrine has no application to a case where the plaintiff voluntarily 
places himself in a place of danger from which he has présent means 
of escape, and continues there without exercising précautions which 
an ordinarily prudent man would exercise. We hâve nothing hère 
to dowith the law applicable to a case where the injured person 
is found in a place of danger, as upon a railroad' trestle, frorti which 
he is powerless to extricate himself on the approach of a train, and 
where his situation is discovered, or ought to hâve been discovered, 
by those in charge of the train. The case of Northern Pacific Rail- 
road V. Cfaft, 69 Fed. 134, 16 C. C. A._ 175, cited by the défendant 
in error, has no bearing upon the questions hère involved, for the 
reason that there was in that case no évidence of négligence on the 
part of the deceased, other than the fact that he was killed while 
upon the track in the discharge of his duties. 

Where the facts, or the fair inference to be drawn from the facts, 
with respect to contributory négligence are doubtful, the case is one 
for the jury; but where, from any proper view of the undisputed or 
established facts, the conclusion follows as a matter of law that the 
plaintiff cannot recover, it is the dujty of the trial court to direct 
a- verdict. Schofield v. Chicago & St. P. Ry. Co., 114 U. S. 615, 
5 Sup. Ct. 1135, 39 L. Ed. 834; Delaware, etc., Railroad v. Converse, 
139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 313; Warner v. B. & O. 
R. R., 168 U'. S. 339, 18 Sup. Ct. 68, 43 L. Ed. 491 ; Northern Pacific 
Railroad v. Freeman, 174 U. S. 379,' 19 Sup. Ct. 763, 43 L. Ed. 
1014; District of Columbia v. Moulton, 183 U. S. 576, 31 Sup. Ct. 
840, 45 L. Ed. 1337. 

We think that the Circuit Court erred in submitting to the jury 
the question of the contributory négligence of the défendant in error. 

The judgment is reversed, and the cause remanded, with instruc- 
tions to enter judgment for the plaintiff in error. 
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BALTIIVIORB & O. R. CO. V. BALDWIN. 

(Circuit Court of Appeals, Sixth Circuit March 16, 1906.) 

No. 1,481. 

1. Death — Action mr Weongïul Death — Right or Aliens to Remedy. 

The Obio statute, as construed by the Suprême Court of the state, 
gives a right of action for wrongful death, although the person Itilled 
and his n'ext of kin were ail {i liens. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Death, § 37.] 

2. Master and Servant— Injurt to Servant— Triais-Questions for Jury 

— CoNFUCT OF Evidence. 

Where the foreman of a track repairing crew and other witnesses 
ail of whom were unimpeached and apparently crédible, testifled posi- 
tively that warnlng was given by the foreman of the approach of an 
engine by whieh plaintifC's Intestate, one of the crew, was killed, the 
testifflony of other witnesses merely that they did not hear sueh warniug 
although In position where they might bave heard it did not create a 
conflict of évidence whlch authorized the submission of the Issue to the 
jury. 

[Ed. Note. — ror cases in point, see vol. 10, Cent. Dig. Collision, § 
268; vol. 20. Cent. Dig. Evidence, §§ 2432-2435; vol. 34, Cent. Dig. 
Master and Servant, § 1033; vol. 41, Cent. Dig. Railroads, §§ 1161, 
1373; vol. 46, Cent. Dig. Trial, §i 342, 343.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

George F. Arrel, for plaintifï in error, 
W. H. Boyd, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. This is an action brought by Bald- 
win, the défendant in error, as administrator of Francesco Visci to 
recover damages for the benefit of the widow and childr.en of the 
deceased resulting to them from his death, which it is alieged was 
occasioned by the neghgence of the défendant below, the Baltimore 
& Ohio Railroad Company. Visci was an ItaUan, who had come 
to this country some two years before the accident which caused 
his death, and his citizenship had not been changed. He left a 
widow and three young children in Italy. For four or five months 
prier to the accident he had been in the employment of the Baltimore 
& Ohio Railroad Company. On the day of the accident, he was 
one of a train crew occupied in bringing slag and depositing it upon 
the company's track to raise or ballast the road bed at Leavittsburg, 
Ohio. The crew was working under the direction of a foreman 
named Andrew Preto. The slag was partly frozen, and did not 
run out freely through the gâtes at the side of the car when it was 
being unloaded. As was the custom in such circumstances, the en- 
gine on this occasion was detached from the cars, run ahead, and 
then back, "bumping" the cars and shaking the slag out. Visci was 
on one of the cars at work with a shovel. It was customary for the 
foreman to warn the men on or about the train, before the engine 



54 144 FEDERAL EBPOETEK. 

bumped the cars, to look out and take care of themselves. Whether 
the bumping that did the mischief was the third, second or first is 
not certain; probably it was the third. The blow was a severe one, 
and when it was delivered Visci fell off the end of the car and was 
run over and killed. It was alleged in the pétition that the fore- 
man gave no warning that the engine was about to bump the train, 
and this was the only negHgence relied upon at the trial. There was 
a verdict and judgment for the plaintifï. 

Two questions are presented. First, does the statute of Ohio 
giving the next of kin a rçmedy for wrongfully causing death ex- 
tend to a ca,se where the décèdent and next of kin are ail of them^ 
aliens ? This ground of défense was taken by counsel at the trial 
and was overruled, and an exception to the ruling was allowed. 
There is no exclusion by express language in the statute, but it is 
argued that the exclusion should be implied, because, as it is sup- 
posed, the Législature would hâve no motive to give such a 
remedy to aliens, and the remedy not being one given by the gênerai 
law, the presumption should be that the Législature was legislating for 
the benefit of its own people only. We think, however, that the 
construction of such statutes jn other juris dictions has generally been. 
more libéral, and that they hâve been held not to exclude aliens from 
the remedy, in the absence of language plainly having that meaning. 
But a récent décision of the Suprême Court of thé state, Pittsburg, 
C. C. & St. L. Ry. V. Naylor, Administrator of Marino, 76 N. E. 
505, has settled the construction ôf the statute of Ohio against the 
contention of the plaintifï in error, by holding that aliens are included 
in its provisions. We accept this construction and overrule the as- 
signment of error which challenges the ruling of the court below 
upon this question. Second. At the close of the évidence, which, 
as we hâve said, was limited to the issue as to whether the foreman 
gave warning to the deceased workman that the engine was about 
to bump the cars, before the blow which proved fatal was delivered, 
counsel for the défendant (below) moved the court for a peremptory 
instruction to the jury to render a verdict for that party. 
The motion was denied, and an exception taken. It is contended that 
there was in fact no conflict in the évidence, which was to the efïect 
that such warning was given. The state of the record upon this 
subject is, shortly, this.^ It appears that some of the witnessés- 
who were présent at the time of the accident, among them the fore- 
man, Petro, testified positively, Petro that he gave the warning, and' 
the other s that they heard it. An at least equal number, who were 
not quite so favorably situated for observation, but still could prob- 
ably hâve heard it, if it was given, testified that they heard no 
warning given. The question is therefore presented whether in 
thèse circumstances there was such a conflict in the évidence upon 
the issue to which the trial was limited as to justify the court in 
submitting the case to the jury. 

The question is not a new one, but it has not often been pre- 
sented in a shape so simple. The trerid of décision seems to be that 
négative testimony giveh by witnesses who do not state, or when 
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the circumstances fail to indicate, that they were giving attention 
and observed at the time that the fact or event did not occur, is not 
in conflict with positive testimony of witnesses who were présent 
and had equal opportunities for observing, that it did occur. We are 
to be understood as stating a gênerai rule. Peculiar circumstances 
may exist which would prevent its application, as for instance, when 
the witness giving the positive testimony is not worthy of crédit, or 
his testimony is itself unreasonable and not crédible. But when the 
conditions are normal, the rule is quite generally applied. In Mt. 
Adams, etc., R. R. Co. v. Lowery, 74 Fed. 643, 20 C. C. A. 596; 
Travelers' Ins. Co. v. Randolph, 78 Fed. 754, 24 C. C. A. 305, and 
Minahan v. Grand Trunk W. Ry. Co. (C. C. A.) 138 Fed. 37, it 
was held by this court that whefl there is a substantial conflict in 
the évidence, the question of fact must be submitted to the jury. 
But in Horn v. Baltimore & O. R. R. Co., 54 Fed. 301, 4 C. C. A. 
346, this court also held that the testimony of crédible witnesses that 
they heard the whistle and bell of an engine was not in conflict 
with the testimony of others that they did not hear them. And it 
was observed by Judge Swan, who delivered the opinion of the 
court, after referring to the testimony of certain witnesses and say- 
ing that there was nothing in the record to discrédit them, that: 

"In the very nature of things, their affirmative testimony that the 
warning was given must be accepted as proof of that fact, notwithstanding 
an equal or greater number of witnesses failed to notice it, from whatever 
cause, There is in such cases no conflict of évidence as to the matter In 
(tuestion. The observation of the fact by some is entirely consistent with 
the failure of others to observe It, or their forgetfulness of Its occurrence." 

And in Chesapeake & O. Ry. Co. v. Steele, 84 Fed. 93, 98, 39 C. C. 
A. 81, 86, where a question arose whether a warning signal was 
given, the rule was recognized. But it was held that there was a 
conflict in the évidence, because some of the witnesses, who were 
watching the movement of the train, testified positively that no 
warning was given. Judge Lurton in delivering the opinion of the 
court, said: 

"It cannot be safely said that there was not some substantial évidence 
tending to show that no warning was given other than the alarm sounded 
when the deceased was in the act of crosslng. The évidence for the de- 
fendants in error amounted to somethlng more affirmative than a mère 
statement by witnesses, who might hâve heard, that they did not hear. 
One or more of the witnesses for défendant in error were attentive to the 
movements of the train, and were able to say that no signal other than 
the alarm signal was given on that occasion." 

In that case the contention of the plaintiff in error was that there 
was no évidence to the effect that the proper signais were not given 
which made it proper to submit that question to the jury, and the 
treatment of the question by the court shows clearly that it took for 
granted the gênerai rule, but denied its application for the reason 
stated. It is évident that in both thèse last cited cases the question 
was regarded as one wherein there was a conflict of évidence, and not 
as one which regarded the comparative weight of testimony. And 
this seems to us to be the correct view of the svibject. The cases aie 
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very numerous in which it has been held that ît is.error in matter 
of law for the court to disregard the rule when it is invoked. And 
the rule that when there is a substantial conflict in the évidence the 
issue must be submitted to the jury is everywhere acknowledged. 
The resuit must be that purely négative testimony is not substantive, 
and amounts at most to nothing more than .a mare scintilla. 
It would be a tedious task to canvass the cases, state and fédéral, 
in which the rule in question has been stated and applied or dis- 
allowed because of circumstances which affected its application. We 
note some of the more récent décisions of the fédéral courts in addi- 
tion to our own. Stitt v. Huidekoper, 17 Wall. 38é, 21 L. Ed. 644; 
Cable V. Paine & Co. (C. C.) 8 Fed. 788, citing 1 Starkie on Ev. 578; 
The Thihgvalla, 1 U. S. App. 32', 48 Fed. 764, 1 C. C. A. 87; The 
Michigan, 25 U. S. App. 1, 63 Fed. 280, 11 C. C. A. 187; 
The Charlotte (D. C.) 124 Fed. 989 ; Chicago & N. W. Ry. Co. v. An- 
drews, 130 Fed. 65, 64 C. C. A. 339. 

A great number of cases are collected in 17 Cyc, at page 800 et seq., 
where the subject is discussed, and the rule with its modifications is 
stated substantially as we hâve stated it. 

It follows from what we hâve said that upon the évidence given 
at the trial the court erred in not giving the instruction to find a 
verdict for the défendant. 

The judgment should be reversed, and a new trial awarded. 



NORFOLK & W. RY. CO. v. GBSSWINE. 

(Circuit Court of Appeals, Sixth Circuit March 17, 1906.) 

No. 1,443. 

1. Mastee and Sebvant — Iïijueies to Servant— Négligence — Peoximate 

Cause. . 

To Justity a recovery by the administra tor of a tracliman for deatb 
sufCered whlle repairing the track, from collision with a passing train, 
it is indispensable that the proxlmate cause of the injury be shown to 
be the neglect by the rallroad company of some duty to him In respect to 
his protection from Injury by passing trains. 

2. Same — Insteuctions. 

In an action for death of a brakeman by collision with a passing train 
as he was repairing the track, an instruction that his 'place of employment 
was a dangerous place, and that, if he was hurt while trains were being 
managed and operated In the usual and ordinary way, there could be no 
recovery, was proper. « 

[Ed. Note — For cases In point, see vol. 34, Cent Dig. Master and 
Servant, §554.] 

3. Same — Signals. 

The custom of a rallroad company to glve signals for crosslngs, as re- 
quired by Rev. St Ohio 1892, §§ 3336, 3337, was for the sole beneflt of 
persons uslng, or about to use, the crossing, so that a failure to comply 
with such custom dld not constitute négligence of which the adminis- 
trator of a trackman killed in collision with a passing train, whil& 
working near a crossing, could complain. 
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4. Same— Evidence. 

In an action for death of a brakeman by being struck by a train while 
lie was working on the track near a crossing, It was error for the 
court to permit a member of deceased's gang to testify that they re- 
lied on tlie railroad's custom to ring and whistle for sucli crossings to 
warn them of the approaeh of trains, wlien repairing track in tlie 
vicinity. 

5. Same — City Oedinance. 

Trackmen employed by a railroad, and engaged in repairing the track. 
are net within the protection of a city ordinance limiting the speed of 
trains within the corporate limita of the city. 

6. Evidence— Hearsa Y— Res Gest^:. 

In an action for death of a railway trackman by being struck by a 
train, évidence that on the morning in question witness saw the train and 
"talked about it running fast," not shown to hâve been contemporaneous 
with the passing of the train, was not res gestse, but was inadmissible 
as hearsay. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

ïhis was an action for negligently running over and killing Henry Gess- 
wine, the Intestate of the défendant in error. Gesswine was a section hand 
in tlie employment of the railroad company at the time of his injury, and 
was engaged as one of a gang of hands in sepairing the company's main 
track within the corporate llmits of the city of Ironton, Ohio, and was run 
over and killed by a passing passenger train. This train was a regular train and 
was ordinarily on time. On this occasion it was a few minutes late, and 
was traveling at something greater .than its usual speed when passing 
through Ironton. The accident oecurred at 7:30 in the njorning, and the 
men had. been but a short time at work. The pétition avers that the morning 
was very foggy, so much so that objects could not be seen until within 10 or 15 
feet. It was also averred that at the point where the accident oecurred 
the decedent's view of the track was obscured by buildings and freight cars 
upon adjacent tracks, and that his hearing was impeded by the noise of a 
switch engine moving back and forth upon adjacent tracks. The track of 
the railroad company through the city of Ironton was crossed at right 
angles by a number of public streets or roads In the vicinity of the place of 
collision. It was averred also that the invariable habit of the company 
was to ring the bell and sound the whistle on approaching thèse crossings, 
and that this practice was known to deceased and relied upon as a means 
of warning by him when so at work upon the track in the vicinity of such 
crossings. It is also averred in said pétition: "That, for a long time prior 
to and up to the date of the injuries complained of, it had been the custom 
of said défendant in running its trains on sald track through the city of 
Ironton and past said crossings, and the place where décèdent then was, to 
approaeh said point and crossings at a speed not exceeding 10 to 15 miles 
per hour, which custom was at the time well known to and relied upon by 
said décèdent." 

It is then charged that décèdent, while in the discharge of his duty, under 
the direction and order oï his section boss, was "adzing ties in a stooped 
position upon said main track 'of said défendant, without any carelessness 
or négligence on his part, the sald défendant, in utter disregard of its duty 
and the safety of said décèdent and other employés engaged In the Une of 
their duty at said point, carelessly and negligently ordered and caused said 
décèdent to proceed in his work and duty at said time and place, and in 
the manner above set ont; and défendant then and there carelessly and 
negligently failed to make any protection whatever, by placing a guard, to 
give décèdent warning of the approaeh of trains at said point, or take any 
other means for the safety of the said décèdent, while in the performance 
of his duty aforesaid; and défendant carelessly and negligently failed and 
neglected to cause notice or warning to be given to said décèdent by sound- 
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mg the whlstle or ringing the bell on said train approaching sald point, as it 
was the custom of the défendant theretofore to do; and défendant then and 
there failed and neglected in any other manner to give décèdent warning of 
the apprbaeh of its trains upon said track at that point; and then and there, 
while the décèdent was so employed, the défendant carelessiy and negligently 
caused and permitted a certain passenger train, pulled by two locomotives, 
to run upon said track approaching the point where the décèdent then was, 
off of any schedule time of said défendant, to approach from the south, run- 
ning north from Kenova, through and within the limits of the city of Ironton 
upon said main track where décèdent then was, at a high andextraordinary 
rate of speed, to wit, at a speed of from 45 to 50 miles per hour, without 
sounding the whistle or ringing the bell upon said train, and without any 
notice or warning, or meàns of protection to said décèdent; and then and 
there negligently and carelessiy caused said train, so approaching, to rush 
upon and to strike the décèdent, so engagea in the Une of his duty as afore- 
said, striking the décèdent in the head and about the body, knocking him 
ofC of said track a distance of several feet, thereby causing Injuries to said 
décèdent from which he immediately died." 

The case was sùbmitted to a jury upon the issues joined wbo found for 
the plaintiff. 

Henry Bannon, for plaintiff in error. 

W. D. Jones and R. D. Miller, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

After having made the foregoing statement of the case, LURTON, 
Circuit Judge, delivered the opinion of the cdurt. 

To justify a ,recovery by a trackfnan for an injury sustained while 
engaged in repairing track from collision with a passing train, it is 
indispensable that the proximate cause of his injury shall be shown 
to hâve been the neglect by the railway company of sôme duty due to 
him in respect to his protection from injury by passing trains. 

Upon this subject the circuit judge, who presided at the trial of this 
case, correctly stated the law, when he said : 

"Now, this man was one of a number of men who were employed as sec- 
tion men on the railroad. They were engaged in repairing the track, taking 
out rails, puttlng in new ones, taking out cross-ties and putting in new ones, 
and hewing them into proper.form and shape, and were working on the rail- 
road track, while the trains were being operated in the usual way — ^manifest- 
ly, a place of danger. A railroad does not suspend the opérations of its 
trains until the track can be put in order, and the proposition to thèse sec- 
tion men was, 'We wiil run the trains and operate the road as heretofore, 
as we ordinarily do, and between trains you must do this work and look 
out for yourselves to avold being injured by the trains,' and the section men 
accept the eniployment upon tliose terms, and, if an accident occurs and they 
are hurt while the trains are being managed and operated in the usual 
and ordinary way, they can hâve no just ground of complaint against the 
railroad, it is liot the fault of the railway companv." ' Aerkfetz v. Humph- 
reys, 145 U. S. 418, 12 Sup. Ct. 835, 36 L. Ed. 758; Morris v. Boston & Maine 
Rd., 184 Mass. 368, 68 N. E. 680; Carlson v. C, S. & M. lid., 120 Mich. 
481 ; 79 N. W. 688; Eailroad Co. v. Hester, 64 Tex. 401. 

The uncontradicted évidence was that section men vvhose labors 
kept them on or about the track were expected to be alert and protect 
themselves against passing trains, and there was no averment in the 
pétition of any rule or practice of the company requiring approaching 
trains to give warning to track repairers by either bell or whistle. 
If, however, the servants operating this particular train had actually 
discovered the deceased in a position of péril, and apparently unaware 
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of hîs danger, the most elementary principles of law and humanity 
would hâve required that they should do ail that the time wouîd 
admit to avoid injuring him. Kansas City, etc., Rd. Co. v. Cook. 
66 Fed. 115, 13 C. C. A. 364, 28 L. R. A. 181. There was no averment 
in the pétition that the man upon this engine discovered Gesswine's 
danger and no évidence to bring this principle of law into application. 

The plaintiff in error grounds his action upon an alleged custom or 
practice to ring the bell and sound the whistle for certain nearby 
Street and road crossings, and that Gesswine relied upon the un- 
deviating habit of the company in that matter to give him warning of 
the approach of trains while v^rorking upon the main track, and that 
thèse Crossing signais were not given upon the morning of his in jury. 
As to whether the whistle was sounded upon approaching the cross- 
ings referred to was a matter about which there was a conflict of 
évidence, and for the purpose of the présent review we must assume 
that such Crossing signais were omitted upon this occasion. Another 
ground upon which the right of action is rested is that the train which 
collided with deceased habitually traveled through the limits of the 
city at a speed not exceeding 10 to 15 miles per hour, and that this 
fact was known to and relied upon by Gesswine, but that on this 
occasion the train was moving at an extraordinary speed of from 
45 to 50 miles per hour, and thus came upon him with an unexpected 
rapidity which allowed no reasonable time to get out of the way, con- 
sidering the difficulty of seeing its approach by reason of the fog 
or of hearing it by reason of the noise of a nearby switching engine. 

First, as to the omitted crossing signais: Gesswine was not a 
traveler using or about to use a crossing. He was not even at work 
upon the track at a crossing, though there were crossings on eithei 
side of him; the crossing nearest on the side from which this train 
approached being within about 100 feet. The évidence of a "custom" 
to ring or whistle for that and other crossings withing hearing was 
objected to, upon the ground that crossing signais are intended for 
those who are crossing, those who are about to cross, and those who 
hâve just crossed a public highway, and are not required or given 
for the benefit of employés engaged in work upon the track. This 
spécifie objection was overruled, and the évidence admitted without 
restriction or limitation. 

vSections 3336 and 3337, Rev. St. Ohio 1892, provide for the giving 
of signais for railroad crossings, and the so-called "custom" was a 
compliance with this statute. Such statutes are obviously for the 
benefit of those using or about to use tlie crossing, and do not impose 
any duty in respect to any other class of persons. This is the con- 
struction placed on the Ohio statute in Railway Co. v. Workman, 
66 Ohio St. 509, 64 N. E. 582, 90 Am. St. Rep. 602. A like con- 
struction has been given such statutes in other jurisdictions. Reynolds 
V. Grt. N. R., 69 Fed. 808, 813, 16 C. C. A. 435, 29 L. R. A. 695 ; 
Harty v. Cent. Rd. Co., 42 N. Y. 468 ; Railroad v. Feathers, 10 Lea 
(Tenn.) 105; Haie v. Railroad, 34 S. C. 292, 13 S. E. 537; Railwav 
Co. v. Gravitt, 93 Ga. 369, 20 S. E. 550. In Schimberg v. Cutler 
(decided by this court during this term) 142 Fed. 701, we held the 
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liability imposed by statute for failing to erect guard rails at danger- 
ous places along a public road was imposed only for the benefit of 
those using the road as spch. The neglect to comply with the statute 
was not therefore négligence of which the deceased coùld complain. 

The principle is the same whether the "custom" of ringing and 
whistling for road or street crossing be imposed by rule of the Com- 
pany or by opération of the common law in respect of the care proper 
to be exercised at points where the railway and the public hâve equal 
rights, as at a public crossingj The duty would be one imposed for 
the benefit of those using or about to use the crossing. That such road 
crossing signais were not given upon this occasion may be relevant, 
provided it otherwise appears that the circumstances were 'such as to 
make it the duty of the company to give to trackmen some audible notice 
of the approach of its trains. A warning whistle, upon approaching 
a Street crossing within 100 feet of where Gesswine and his fellows 
were at work, would in fact be a warning to him, although primarily 
intended to warn those using the crossing. Failure to discharge some 
duty owed by the company to employés engaged in track repairing, 
under the circumstances of this case, is indispensable to a recovery 
by this plàintiff, and évidence to establish a custom to give signais 
for another purpose, and for the benefit of the gênerai public using 
a crossing. was not compétent or relevant to make out the breach of 
an actionable daty to Gesswine. 

The Court erred, for the reasons already given, in permitting the 
witness Frank Gesswine to testify that he, and the others of the gang 
of which the witness and deceased were members, relied upon the 
custom of the company to ring and whistle for such crossings to warn 
them when repairing track in the vicinity of the approach of trains. 

The same principle is applicable to the municipal ordinance of fron- 
ton in respect to the speed of trains within the corporate limits. Such 
ordinances are for the benefit of the public. Section men, whose duty 
required them to work upon the track, cannot predicate négligence 
upon disobedience of sucli a law. Such lâborers when engaged in 
the discharge of their duties are not within the protection of such 
ordinances. 

: Columbus Webb was one of plaintiff's witnesses to prove the exces- 
sive speed of the train which collided with Gesswine. This occurred : 

"Q. Did you see the train go by'that moming that killed those men? A. 
Yes, sir; I seen it that mornlng, If I was there, or wherever I was, I seen 
that train that mornlng and tallsed about the train. Q. What did you talk 
about A. I tallisd about the train. Q. Well, what was saidî" 

Gounsel for the défendant hère objected to this question, "because 
it is hearsay and the detailing of a conversation." The objection was 
overruled, and the witness answered by saying: "Talked about it 
running fast." This was error. The answer was prejudicial, as tend- 
ing to show that the speed of the train was so unusual and extra- 
ordinary as to be the occasion of conversation and comment. What 
was said was not res gestse for it is not shown to hâve been contempo- 
raneous with the passing of the train. It may hâve occurred at any 
time that morning and ât any place in the town. What the witness 
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said to others or tliey to him was hearsay, and the évidence should 
hâve been excluded. 

No error has been assigned upon the charge of the court other than 
upon its refusai to instruct the jury to find for the railway company. 
The case is to be reversed for the errors already indicated. The ques- 
tion arising upon the déniai of the motion for a peremptory instruction 
is not free from doubt, and a différent face may be put upon the case 
upon another trial. We therefore forbear to express any opinion 
upon the facts of the case, or upon other questions presented by the 
ciiarge, but not assigned as error. 

Reverse and remand for a new trial. 



McOALLA et al. v. FACEE. 

(Circuit Court of Appeals, Ninth Circuit February 5, 1906.) 

No. 1,230. 

1. Navt — Enustment of Minoes — Nkcessitt of Consent of Pabents ob 

Guardian. 

Under the statutes prescriblng qualifications for enlistment in the 
navy (Rev. St §§ 1418, 1419 [U. S. Comp. St. 1901, p. 1007] and Act 
March 3, 1899, c. 413, 30 Stat. 1008), whieh provide that ail enllstments 
Bhall be for four years, that boys betvveen the âges of 14 to 18 years may 
be enlisted wlth the consent of their parents or guardian, but not other- 
wlse, that no miner under the âge of 14 years shall be enlisted, and 
that "other persons" may be enlisted, the consent of parents or guardian 
Is not essentlaJ to the valid enlistment of a minor over 18 years of âge. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Army and Navy, 
§ 46.] 

2. Aemy and Navy — Marine Corps — Enustment of Minoes. 

The marine corps of the United States is not a part of the navy, 
and enllstments therein are not governed by the statutes relating to 
enllstments in the navy, but by régulations prescribed by the Secretary 
of the Navy, under whose government and control such corps is pri- 
marily placed; and such officer, having prescribed in the published rég- 
ulations of bis department that "the régulations for the recruiting 
service of the army shall be applied to the recruiting service of the 
marine corps, as far as practicable," the enlistment' of minors therein 
Is governed by the statutory provisions relating to army enllstments. 
and no person under the âge of 21 years can lawfully enlist 'ivithout 
the consent of his parents or guardians, as required by Eev. St. § 
1117 [U. S. Comp. St. 1901, p. 813]. 

[Ed. Note — For cases In point, see vol. 4, Cent Dig. Army and Navy, 
§ 46.] 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 

Robert T. Devlin, U. S. Atty., and Alfred P. Black, Asst. U. 
S. Atty., for appellants. • 
T. J. Crowley, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 
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GILBERT, Circuit Judge. On March 18, 1905, the appellee, being 
then a little more tlian 20 years of âge, enlisted in the marine corps 
of the United States at Chicago, , 111. He enlisted . without the con- 
sent of his parents, both of whom are living, and no guardian had 
been appointed ovçr him. He enlisted in response to a printed and 
posted notice stating that the United States desired to enlist for the 
marine corps men between 21 and 35 years of âge, and that no minors 
or married men would be accepted. He falsely made aiîfidavit that 
he was over SI years of âge. His father sued out a writ of habeas 
corpus, which was heard before the Honorable W. W. Morrow, 
circuit judge of the Ninth circuit, whereupon, by order of the said 
circuit judge, the appellee was discharged from the custody of the 
appellants and from his enlistment in the United States Marine 
Corps. 

The principal argument on the appeal is directed to the question 
whether the appellee was enlisted under the law regulating enlist- 
ment in the army, or the law regulating enlistmèrit in the navy. En- 
listment in the army is governed by section 1117 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 813], and it is conceded that the 
enlistment of the appellee, if made under that statute, was voidable 
at the instance of his father. The law prescribing the qualifications 
for enlistment in the navy, as amended by Act March 3, 1899, c. 413, 
30 Stat. 1008, provides that no minor under the âge of 14 years 
shall be enlisted in the naval service; that boys between the âges of 
14 and 18, years may, with the consent of their guardians, be en- 
listed, and without that consent may not be enlisted; that other 
persons may be enlisted to serve in the navy; and that ail enlist- 
tnents shall be for a period of four years. If the appellee was en- 
listed under this statute, we find no room for doubt that his enlist- 
ment was légal, notwithstanding that it was without the consent of 
his parents or guardian. It is true that in the récent case of Ex 
parte Houghton (C. C.) 129 Fed. 239, the district judge for the 
District of Maine held that, under the laws of the United States, 
a minor cannot lawfully be enlisted in any branch of the military or 
naval service without the consent of his parents. This décision was 
based on the case of McNulty and Clément, 2 Low. 270, Fed. Cas. 
No. 8,917, decided in 1873, in which Judge Lowell, while admitting 
that an enlistment in the marine corps was governed by the law 
regulating enlistment in the navy, construed the law to mean that 
only minors under the âge of 18 years might be enlisted in the navy 
with the consent of their parents, and that a minor over 18 years of 
âge could not be enlisted without such consent. That décision was 
rendered with référence to the law of June 13, 1858. But, as we 
hâve seen, Congress, by the act of March 3, 1899, materially changed 
the law. The décision in Ex parte Houghton takes no note of that 
change in the law. The question was before the Circuit Court of 
Appeals for the Fourth circuit in Thomas v. Winne, 122 Fed. 395, 
58 C. C. A. 613. In that case, in a carefully considered opinion, it 
was held that, linder the act of March 3, 1899, a minor between the 
âges of 18 and 31 might enlist without the consent of parents or 
guardian. since he is included in the term "other persons." The 
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same was held by Judge De Haven in Re Norton (C. C.) 98 Fed 606. 
But was the appellee enlisted in the navy of the United States? 
In the case of In re Doyle (D. C.) 18 Fed. 369, decided in 1883, 
Judge Brown of the Southern District of New York held that the 
marine corps is part of the United States naval service, in which 
minors over 18 years of âge may be enlisted without the consent of 
their parents or guardians. This conclusion was reached upon con- 
sidération of the various acts of Congress making appropriations, 
in which the marines are frequently referred to as part of the naval 
service, and are at times described as marines "in the United States 
navy," the fact that in the revision of the statutes the marine corps is 
provided for in chapter 9 of title 15, which is entitled "The Navy," 
while "The Armv" is the subject of another title, and the fact that 
by section 1621 of the Revised Statutes [U. S. Comp. St. 1901, p. 
1099], it is provided that "the marine corps shall at ail times be 
subject to the laws and régulations established for the government of 
the navy, except when detached for service with the army by order of 
the Président." And the learned judge quoted the language of the 
court in Wilkes v. Dinsman, 7 How. 89, 124, 13 L. Ed. 618, where it 
was said: 

"ïhough marines are not In some sensés seamen, and thelr duties are 
In some respects différent, yet they are, while employed on board publie 
vessels, persons In tlie naval service, persons subject to the orders of 
naval oiHcers, persons under the government of the naval code as to 
punishment, and persons amenable to the Navy Department. Their very 
name of 'marines' indicates the place and nature of their duties geuerally. 
And, beside the analogies of their duties in other countries, their first cré- 
ation hère to serve on board ships expressly declared them to be a part of 
the crewB of each of said ships. Act March 27, 1794, c. 12, § 4, 1 Stat 
350. Their pay was also to be flxed in the same way as that of the sea- 
men." 

Simultaneously with the décision in Re Doyle, the Suprême Court 
of the District of Columbia, In re Shugrue, 3 Mackey, 324, in a 
well-reasoned opinion, held that ^^ersons enlisted in the marine corps 
are not enlisted in the navy, and" that sections 1418 and 1419 [U. S. 
Comp. St. 1901, p. 1007] do not of their own opération cover en- 
listments in the marine corps. That décision, in our opinion, pré- 
sents the true construction of the law. The statutes of the United 
States refer in separate provisions to enlistment in the army, the 
navy, and the marine corps. In respect to enlistments in the army 
and the navy, the qualifications of those who may be enlisted are 
definitely prescribed. In respect to qualifications for enlistment in 
the marine corps, the statute is silent. Section 1608 prescribes that 
the tcrm of enlistment in the marine corps shall be five years. This 
was subsequently amended by Act March 3, 1901, c. 852, 31 Stat. 
1132 [U. S. Comp. St. 1901, p. 1095] to four years. Section 
1609 [U. S. Comp. St. 1901, p. 1096] provides that the oath of officers 
and enlisted men in the marine corps shall be the same as that pro- 
vided by law for officers and enlisted men in the army. By section 
1621 it is provided that the marine corps shall at ail times be sub- 
ject to the laws and régulations established for the government of 
the navy, except when detached for service with the army by order 
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of the Président. This and other provisions of the statutes tend 
to show that thé marine corps, while not, strictly a part of the navy, 
so as to be within the scope of the statutes regulating enlistment in 
the navy, is primarily placed under the government and control of the 
Secretary of the Navy. That officer has and exercises the authority to 
prescribe régulations for enlistment in the marine corps not inconsis- 
tent with the statutes of the United States. He has executed that 
power by prescribing in the published régulations of the Department 
of the Navy that "the régulations for the recruiting service of the army 
shall be applied to the recruiting service of the marine corps, as far as 
practicable." In the régulations for the army, issued and published 
by the Secretary of War of date September 15, 1904, we find that 
section 856 thereof prescribes : 

"Any maie citizen of the United States, or person who has legally de- 
clared his intention to become a citizen, if above the âge of twen^-one 
and under the âge of thirty-flve years, « • » may be enlisted under the 
restrictions contained in this article." 

The appellee was enlisted under thèse régulations and in response 
to a posted notice which called for men who possessed the qualifica- 
tions enumerated in said section 856 of the Army Régulations. He 
did not possess one of those essential qualifications, and we think 
there was no lawful authority for his enlistment. 

The judgment is affirmed. 



MADDEN et al. v. McKENZIB. 

(Circuit Court of Appeals, Ninth Circuit February 19, 1906.) 

No. 1,227. 

1. Action— FoRMS— Légal awd Equitable— Distinction— Aboiition—Effect. 

The provision of Code Civ. Proc. Alaslsa (Carter's Codes Alaska, p. 
145, i 1), abolishing the distinction between actions at law and suits 
In equity, and providing that there shall be but one form of civil 
action, while It does not abolish ail distinction betv^een law and equity 
as to procédure, renders Inapplicable to any complaint the objection 
that plaintifC has a plain, speedy, and adéquate remedy at law. The 
remedy of défendant In case the complaint, while framed ostensibly 
as a blll in equity, Is In substance a complaint in an action at law, 
being to move that the action be tried as one at law, and, where a 
case Is determlned on the pleadings and the appropriate judgnient is 
rendered, It is immaterlal whether the cause was regarded as in equity 
or at law. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Action, §§ 156- 
158, 313-316.] 

2. Làndlobd and Tenant — Modification of Lease — Oeal AoBEEMENT-r-CoK- 

STEUCTION. 

An alleged oral agreement made some time after the exécution of 
a lease between the parties held not to change the terms of the lease,' 
nor authorize its forfeiture becanse of a breach of such oral agree- 
ment 

3. Appeal and Beeoe — Fobm of Psoceeding foe Review — ^Estoppel, 

Where the complaint, In an action In a court of Alaska, was in form 
a bill in equity and prayed for équitable relief, and the suit was treated 
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as one In equlty by the court below, the plalntîff cannot object that 
proceedings for review taken by défendant were by appeal ratber than 
by writ of error. 

Appeal from the District Court of the United States for the Third 
Division of the District of Alasi^a. 

The appellee, as plaintifC in the court below, filed a complaint against 
tbe appellants, as défendants, in which she alleged, in substance, tbat on 
September 23, 1904, she entered into a writteu agreement with the de- 
fendants, whereby they leased to her 19 rooms, comprising the second 
stoiy of a certain building, for one year, with the privilège at the end of 
that term of renewing the lease for another year if the défendants then 
remained the owners of the building; that she took possession of such 
leased property and duly paid the rent thereof ; that on May 29, 1905, while 
she was in such possession, the défendants unlawfully and by force and 
violence ejeeted and ousted her from such possession, and since said time 
hâve forcibly withheld the same; that the défendants are insolvent and 
unable to respond in damages in any sum whatever; that unless possession 
is restored to the plaintifC she will sustain irréparable loss and injury; that 
she bas no plain, speedy, or adéquate remedy at law; and that she bas 
been damaged by the said acts of the défendants In the sum of ?500. The 
prayer of the complaint was for a decree adjudging tbe plaintiff to be en- 
titled to the immédiate possession of the leased premises, and that the 
same be forthwith restored to her, that tbe défendants be restrained from 
disturbing such possession, and that a mandatory injunction issue forth- 
with restoring her to possession. 

The défendants moved to dismiss the action, on tbe ground, among others, 
that it appeared from tbe allégations of the complaint that the plaintifC had 
a pialn, speedy, and adéquate remedy at lavf. They also demurred ou the 
ground that the complaint stated no cause of action. Both the motion and 
the demurrer were overruled by the court The défendants then answered, 
admitting the essential averments of the complaint, denying that the plain- 
tifC had no plain, speedy, and adéquate remedy at law, and denying the 
allégation of damages. As an affirmative défense, they alleged that on 
or about September 26, 1904, the plaintifC and the défendants entered 
into an oral agreement which substituted in part and took the place ot 
said written agreement, wberein it was agreed that, in addition to the 
terms stated in said written agreement, the plaintifC should at ail times 
use her best efforts to keep ail of said leased rooms occupied as a botel 
and lodging house by persons most llable to patronize the bar of the de- 
fendants, which was immediatelyunder said rented rooms, and that the plain- 
tifC agreed that she would personally occupy said premises and manage 
the said rooms; that as the considération thereof sbe was to recelve 
ail liquors sent to her apartments at half rate, and reçoive a commission 
of 25 per centum on ail liquors purchased by her or sent to said apart- 
ments; that said agreement was carried out by her until May 28, 1905, 
when she moved ail the furniture from said rooms, excepting four rooms, 
to another rooming house, and InCuced, advised, and commanded the oc- 
cupants of said leased premises to leave the same and go with her to said 
other building; that thereupon tbe défendant Donohue, wbo had suc- 
eeeded to the right of bis codefendant, notifled the plaintifC that she had 
violated her contract and lease, and declared the same forfelted; that said 
Donohue Is whoUy solvent and able to respond in damages in the sum of 
$10,000; and that the plaintifC has a plain, speedy, and adéquate remedy 
at law. 

The case was heard on the motion of the plaintifC for Judgment on the 
pleadings, and judgment was rendered in her favor, adjudging her to be 
the owner of a légal estate In said premises of which she was entitled 
to the immédiate possession, and that she hâve judgment for her costs and 
disbursements, and a writ of restitution. The rulings of the trial court 
on the motion to dismiss, on the demurrer, and on the motion for judgment 
are assigned as error. 
144 F.— 5 



66 144 FEDERAL REPORTEE. 

Claypool, Stevens, Kelluiri & Cowles (Edward E. Cushman, of 
counsél), for appellants. 

J. C. Campbell, W. H. Metson, F. C. Drew, John S. McGinn, and 
Ira D. Orton, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges, 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The Gode of Civil Procédure of Alaska, while in the main it fol- 
lows closely the Code of Oregon, differs essentially from it in the 
particular that it provides : 

"The distinction between actions at law and suits in equity and the forms 
of ail such actions and suits are abolished. There shall be but one form of 
action for the protection of prlvate rights and the redress and prévention of 
private wronga, which is dominated a civil action." Carter's Codes of Alaska, 
p. 145, § 1. 

Such a statute, while it does not abolish ail distinction between 
law and equity as to procédure, has the efïect to rerider inapplicable 
to any complaint the objection that the plaintiff has a plain, speedy, 
and adéquate remedy at law. Under such a statute, if the facts 
pleaded présent a case of équitable cognizance, the cause will be 
heard upon the equity side of the court according to the procédure 
provided for the disposition of such a case, and, if the complaint is 
sustained, the plaintiff will be giveri équitable relief. If, on the 
other hand, the facts alleged are such as to bring the case within 
the cognizance of a court of law, it will be tried as an action at law, 
and the right of the parties to a jury trial will be coriserved. If a 
complaint be framed ostensibly as a bill in equity, praying for équi- 
table relief, and yet is in its substance a complaint in an action at 
law, the remedy of the défendant is to move that it be dealt with 
and heard as an action at law. Pomeroy's Eq. Jur. (3d Ed.) § 358; 
White V. Lyons, 42 Cal. 379; Smith v. Clopton, 4 Tex. 109; Ely 
y. New Mexico, etc., R. R. Co., 139 U. S. 391, 9 Sup. Ct. 393, 33 
L. Ed. 688. In Daniell's Chancery Practice (6th Am. Ed.) iv the 
note to section 630, it is said: 

"Under the Code procédure, vchere légal and équitable relief is grarted 
under one complaint, the plaintiff, in order to obtain équitable relief, is 
not réquired to show that there Is no adéquate remedy at law." 

If the présent case had gone to trial upon an issue of fact in the 
court below, and had been tried under the provisions of the Code 
of Alaska gôverning the trial of équitable causes, and the défendants 
had been denied a jury trial, there would be, no doubt, ground 
for reversai. But, àlthough the trial court may haVe been of the 
opinion that the cause of action alleged in the complaint was an 
équitable one, and may hâve dealt with it as such, it can be readily 
seen that the relief which was awarded was nevertheless appropriate to 
the pleadïngs. It was a judgment for the plaintliï on the plead- 
ings on the ground that the answer stated no défense to 
the complaint. If, therefore, the appropriate judgment was ren- 
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dered on the pleadîngs, it is immaterial whether the cause was re- 
garded as a suit in equity or an action at law. 

It is contended that the new matter stated in the answer was 
such that, if true, the défendants were authorized to déclare the 
lease forfeited. We find it unnecessary to discuss the question 
whether it was compétent to alter the written agreement of lease 
by the alleged oral understanding. As that oral understanding is 
pleaded in the answer, it falls short of alleging that the wrltteti 
agreement was altered. Taking ail the averments of the answer 
to be true, they amount to this: That three days after the exécu- 
tion of the written lease the parties entered into a collatéral oral 
agreement, whereby the plaintiff was to so conduct the rented premis- 
es as to bring custom to the saloon of the défendants, in considéra- 
tion whereof she was to receive certain concessions and commissions. 
It is nowhere alleged that her agreement so to do was one of the condi- 
tions on which the property was leased to her, or that it was agreed 
that a breach of her promise should work a forfeiture of the lease. In 
the written agreement there was to be forfeiture of the lease only 
on the failure of the plaintifif to pay the stipulated rent or her 
commission or permission of waste. There was no gênerai pro- 
vision that her failure to perform her covenants should be ground 
for forfeiture. Forfeitures are not favored in law, and forfeiture 
will not be sustained except upon proof of a distinct and definite 
agreement that it is to be the penalty of a breach of the contract. We 
find no error in the ruling of the court on the motion for judgment 
on the pleadings. 

Some of the foregoing considérations are applicable to the motion 
made by the appellee to dismiss the appeal. The motion was made 
on the ground that the complaint is, in fact, a complaint in eject- 
ment, that the judgment is one for restitution of possession, and that 
the case is therefore a law case, reviewable only by writ of error. 
This motion does not corne with good grâce from the appellee, who 
presented the cause of action in the form of a suit in equity, and 
alleged in her complaint that she had no plain, speedy, or adéquate 
remedy at law. But, irrespective of that fact, we do not think the 
motion can be sustained. The complaint was in form a bill in equity, 
and prayed for équitable relief. There is nothing in the proceedings 
to show that the trial court regarded the case otherwise than as a 
suit in equity, or that it was ever transferred to the law side of 
the court. It was not for the appellants, on taking their appeal, 
to change the nature of the case that was made in the court below. 
They could only bring the case to this court as they found it. If it 
was in form a suit in equity, it was proper to bring it hère by ap- 
peal. 

The motion to dismiss is denied. The judgment of the court be- 
low is affirmed. 
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EAILEOAD COMMISSION OF LOUISIANA et al. y. TEXAS & P, RY. 

CO. et al. 

(Circuit Court of Appeals, Fiftli Circuit. April 3, 1906.) 

No. 1,537. 

1. COTJETS — JtJBISDICTION Or FEDERAL COUETS SulT AgAINST STATB BoAED. 

Const La. art. 285, liaving given to any railroad company tlie right 
to maintaln proceedings In a state court against tlie sta te railroad com- 
mission to contest the vaiidity of any décision, rule, or order of the 
commission, a company wliieli Is a citizen of anotlier stâte may main- 
tain a suit for the same purpose in a fédéral court, wliere the amount 
involved is sufflcient to give the court jurisdiction. 

2. Same^-Amount ob Value in Conteoveest. 

Where a state railroad commission imposed a fine of $2,000 on eaeh 
of two Connecting railroads for through charges made on shipments, in 
alleged violation of an order of the commission, a bill for an injunction, 
flled by the companies as joint complalnants, alleging such f act, and 
that the commission threatened and Intended also to enforce its said 
order wlth respect to future shipments, shows a sufflcient value in 
controversy to give a fédéral court jurisdiction. 

[Ed. Note. — Jurisdiction of Circuit Courts as determined by the 
amount in controversy, see notes to Auer v, Lombard, 19 C. C. A. 75 ; Ten- 
nent-Stribling Shoe Co. v. Roper, 36 C. C. A. 459.] 

3. Same — Suit Against State. 

A suit by railroad companies against the Louisiana state railroad 
commission, to enjoin the eiiforcement of an alleged illégal rate made !)y 
the commission, and the collection of fines imposed by it for past viola- 
tion of its orders, is not a suit against the state, within the meaning of 
the eleventh eonstitutional amendment, and is within the jurisdiction of 
a fédéral court. 

[Ed. Note. — Fédéral jurisdiction of suits against sta tes, see note to 
Tindall v. Wesley, 13 C. O. A. 165.] 

4. Same — Injunctions — Enjoining Suit in State Cotiet. 

An injunction to sustain the jurisdiction of a fédéral court already 
rightfully acquired is not forbidden by Ilev. St. § 720 [U. S. Compt. St. 
1901, p. 581], prohiblting injunctions by fédéral courts to stay proceed- 
ings in a state court. 

[Ed. Note.— Fédéral courts enjoining proceedings in state courts, see 
notes to Garner v. Second Nat. Bank, 16 C. C. A. 90; Central Trust Co. 
V. Grantham, 27 C. C. A. 575 ; Copeland v. Bruning, 63 O. C. A. 437.] 

5. Injunction- — Peeliminaey Oedee — Review on Appeal. 

Where a bill is presented asserting claims involving grave questions 
of iiiw and disputed issues of fact, which the court must détermine before 
rendering a final decree, it is v^ithin its souhd judicial discrétion to pré- 
serve the existlng status by a preliminary injunction, until the case is 
finally decided, whenever necessary to protect the complalnants' rights 
or sustain the jurisdiction of the court, and an order granting such in- 
junction will not be set aside on appeal, unless the court erred in the 
application of légal principles. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

Walter Guion, for appellants. 

W. W. Howe, W. B. Spencer, C. P. Cocke, J. D. Wilkinson, F. 
G.- Hudson, and Samuel W. Moore, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 



BAILROAD COMMISSION OF LOUISIANA V. TEXAS & P. ET. OO. 69 

McCORMICK, Circuit Judge. The appellees, the Texas & Pa- 
cific Railway Company, the St. Louis, Iron Mountain & Southern 
Railway Company, and the Kansas City Southern Railway Company, 
styled hereafter "The Texas Company," "The Iron Mountain Corn- 
pany," and "The Kansas City Company," respectively, brought their 
suit for injunction against the Railroad Commission of Louisiana, 
naming the members, in the Circuit Court for the Eastern District of 
Louisiana, at Bâton Rouge, and by an amended and supplemental bill 
made Walter Guion, Attorney General of the state of Louisiana, a de- 
fendant. After setting forth the necessary allégations as to the par- 
ties and the amountinvolved, to show the jurisdiction of the court, the 
bill — treating the original and supplemental bill as one — in substance, 
averred that the appellees are engaged in transportation over their 
lines from certain points in Louisiana to New Orléans of a certain 
described class of freight made up of forest products, including ail 
kinds of logs, lumber, staves, etc., which they hâve carried from 
points in Louisiana to the Port of New Orléans. The Texas Com- 
pany, being the only one whose lines reach New Orléans, received the 
freight from the other two, and on its arrivai at New Orléans was 
notified by the local consignées to deliver the freight to certain 
steamship lines plying between New Orléans and European ports, 
which was done, and the transportation from' the points of origin 
to the points of destination in Europe was a continuons carriage' of 
the freight, allowing only the necessary time for trans-shipment at 
the port of New Orléans, and was always intended by the shippers 
and consignées to be such; that the complainants as required by law, 
had established, published and filed with the Interstate Commerce 
Commission tarifïs of rates for the carriage of such freight between 
the points on their lines and New Orléans, by which tarifïs ail such 
freight from points on the Iron Mountain Road was carried at a 
rate of 13 cents per hundred pounds, and from points on the Kansas 
City road at a rate of 15 cents per hundred pounds; that at varions 
times, from November 15, 1904, to May 25, 1905, the Railroad Com- 
mission of Louisiana had made and published certain orders, duly 
set out in the bill, the effect of which, as construed by the Railroad 
Commission, was to put into effect a rate of 10 cents per hundred 
pounds on lumber, staves, and logs carried between ail points on 
the lines of the appellees and the city of New Orléans. After thèse 
orders were made and published, and after the time at which they 
were made to take effect, the appellees received at various points and 
différent times certain car loads of freight referred to in the bill, ail 
of which are averred to bave been intended and destined by the 
shippers and consignées to be exported to foreign countries from the 
port of New Orléans, and that the transportation of this freight 
from the points of origin to the points of destination in Europe was 
a continuons carriage, allowing only necessary time for trans-ship- 
ment at the port of New Orléans, and that it was always intended 
by the shippers and the consignées to be such ; that the fact that such 
car loads of freight were destined for such export was well known 
by the agent of the carriers, who received the same, and it was so 
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noted or indicated by him on at least some of the receipts and bills 
of lading furnished the shippers, and on the Kansas City Road, 
were received at the rate of 15 cents per hundred pounds, and on the 
Iron Mountain Road at the rate of 13 cents per hundred pounds; 
that thereafter certain parties narned in the bill filed with the Rail- 
road Commission of Louisiana formai complaint, claiming that the 
freight transported in the cars described was subject to a rate of 
10 cents per hundred pounds, as intrastate as distinguished from 
interstate or foreign commerce. After due notice to the appellees, 
the commission heard the complaint and adjudged that- the ship- 
ments were domestic, as distinguished from foreign commerce, and 
were subject to the rate established by their previous orders; that 
in demanding and receiving a higher rate appellees had committed 
an offense for which they were sentenced, respectively, to pay cer- 
tain fines. The bill prayed that an injunction issue restraining the 
Raiiroad Commission from in any wise attempting to enforce its 
sentence against the appellees and from in any wise attempting to 
collect, or from directing the collection of the penalties already im- 
posed, and restraining it from imposing or attempting to impose 
upon, and from collecting or attempting to collect from the carriers 
any other or further penalties for npnobservance of its orders Nos. 
410, 419, and 445 establishing rates, and that until the hearing 
hereof complainants may hâve a restraining order embracing the re- 
lief prayed for. The original bill was filed December 4, 1905. On 
the next day the complainants exhibited the same to one of the 
judges of the Circuit Court of the Eastern District of Louisiana, 
and on motion of their counsel the judge made this order: 

"On the facts stated in the bill and amended bill, which amended bill Is 
allowed to be flled, it is ordered that the défendants in said bill and 
amended bill show cause on Saturday, January 6, 1906, at H a. m., before 
the court in New Orléans, why an injunction pendente llte should not issue 
herein as prayed for in said bill and amended bill, or why such other and 
further order should not be made as may be just." 

On January 1, 1906, Walter Guion, Attorney General of Louisiana, 
entered his appearance for the Raiiroad Commission of Louisiana, 
and on January 6th he, as Attorney General of Louisiana and solici- 
tor for défendants, submitted a demurrer which was verified by the 
affidavit of the chairman of the commission and certified by the At- 
torney General and soliciter for défendants, alleging in substance: 
(1) That the bill shows no cause of action; (2) that it is a suit 
against the state; (3) that the amount involved is not sufficient 
to support the jurisdiction of the Ciircuit Court; (4) that it shows 
no power or authority in the défendants or either of them to stand 
M judgment herein, or any right, title, or interest whatever in the 
défendants or either of them, which défendants or either of them 
ought to be compelled to défend; (5) that the plaintiffs hâve a plain, 
adéquate, and complète remedy at law. 

Affidavits were submitted by the parties, respectively, presenting 
mixed matters of law and fact tending to support the respective con- 
tentions of the parties. .The matter of. the application of the com- 
plainants for a preliminary injunction herein was fuUy argued by 
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counsd for the respective parties and submitted to the court, and on 
January 25th the judge filed his order containing this provision: 

"Whereupon, on due considération ttiereof, it is now ordererl by the court, 
for the reasons this day flled, that a preliminary Injunction Issue herein as 
prayed for In the bill of complaint, on complalnants' giving good and suffi- 
cient tiond and surety in the sum of five thousand ($5,000) dollars to be 
approved by the court." 

From that decree this appeal was taken. 

The errors assigned are, in substance: (1) That the bill does net 
State a case which entitles complainants to a writ of injunction; 
(2) that the issuance of the injunction is in violation of section 720 
of the Revised Statutes of the United States [U. S. Comp. St. 1901, 
p. 581] ; (3) that the injunction, so far as it restrains the collection 
of the penalties heretofore imposed, is an order or injunction against 
the State of Louisiana, and is obnoxious to the provisions of the 
eleventh amendment to the Constitution; (4) that the amount in- 
volved is not sufficient to support the jurisdiction of the Circuit 
Court as to the case made by the Kansas City Company and the 
Iron Mountain Company. 

The vital question in the case is whether thèse shipments set eut 
in the pleadings are subjects of foreign commerce, or were they in- 
trastate? If they were, in fact, foreign commerce, they were not 
subject to the control of the Railroad Commission of Louisiana as 
to the rates for the carriage. This appears to be conceded and is, 
we think, well settled. 

Article 285 of the Constitution of Louisiana provides: 

"If any railroad * * * be dissatisfled with the décisions or flxlng of 
any rate, classification, raie, charge, order, aet or régulation, adopted by 
the commission, such party may file a pétition setting forth the cause of 
objection to such décision, act, raie, charge, classification or order. or to 
either or to ail of them. In a court of compétent Jurisdiction, at the domicile 
of the commission, against said commission as défendants. » • ♦ •> 

Article 386 contains this provision: 

•t * * * provided, that whenever any rate, order, charge, rule or régu- 
lation of the commission is contested In court, as provided in Article 285 
of this Constitution, no fine or penalty for disobedience thereto, or disregard 
thereof, shall be incurred until after said contestation shall hâve been finally 
decided by the courts, and then only for acts subsequently committed." 

Whenever a citizen of a state can come into the courts of a state 
and défend his property against the illégal acts of the state officers, 
a citizen of another state may invoke the jurisdiction of the fédéral 
courts to enforce a like défense. Smyth v. Ames, 169 U. S. 517, 
18 Sup. Ct. 418, 42 L. Ed. 819, and cases there cited. 

We understand that the appellants do not deny that, to the extent 
that the suit is one to set aside the order of the Railroad Commission 
in respect to the tariffs of rates and charges on the logs, staves, and 
heading specified and complained of in the bill, they had a right to 
bring this suit in the Circuit Court, subject to the limitation as to 
the amount in value of the injury or loss alleged; but they do deny 
that the Circuit Court had jurisdiction as to that part of the com- 
plaint, wherein it is sought to prevent the Attorney General or the 
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Railroad Commission itself from bringing suit to recover the penal- 
ties alread}' imposed. 

The shipments in question, for the carriage of which the rates de- 
manded and collected were adjudged by the commission to hâve been 
a violation of the rates whieh had been estabHshed by it, were in each 
instance carried over the lines of two of the complainants. Ail of 
the shipments passed over the line of the Texas Company; some 
of them having originated on the line of the Iron Mountain Com- 
pany, and some on the line of the Kansas City Company. The fines 
were pronounced against the carriers separately in each case for 
$2,000, by whiçh the Kansas City Company was sentenced to one 
fine of $8,000, and the Iron Mountain Company was sentenced to one 
fine of $2,000, and the Texas Company was sentenced to two fines of 
$2,000 each. 

It being conceded, or if not conceded we deem it to be clear, that 
the court had jurisdiction to entertain the bill to détermine whether 
the shipments specified were subjects of foreign commerce, or were 
intrastate shipments, provided the.injury or loss in a jurisdictional 
amount was shown to hâve been incurred or threatened, the relief 
sought and obtained by the preliminary injunction was in its nature 
ancillary and entirely proper, if not in fact necessary, for the pur- 
pose of sustaining the jurisdiction of the court. It does not appear 
that the lines of road of the complainant companies, other than the 
Texas Company, reach New Orléans. It does appear that ship- 
ments made, as to which the other lines were initial carriers, con- 
templated and required the gobds to be carried over the Connecting 
carrier's line under the tarifï rate established, published, and filed 
with the Interstate Commerce Commission, by thèse Connecting lines. 
It is true that the complainants, as separate and distinct independent 
parties, could not, by becoming coplaintifïs and adding the single 
fine of $2,000, pronounced against one, to the single fine of $2,000, 
pronounced against the other, bring their case within the require- 
ments in référence to the amount involved, to support the jurisdic- 
tion of the Circuit Court. But this is not that case. Hère the com- 
plainants are not, as to the matters herein involved, separate, distinct 
and independent parties. There is shown a certain and necessary 
connection between them as to the matters hère in question. They at- 
tempt to sho\v a substantial right, and seek relief against a spécifie 
incurred, continuing, and threatened unjust charge, in the exer- 
cise of évident good faith, without any badge of intent or purpose 
to practice a fraud upon the jurisdiction of the court. 

In such a case the court may and will take a larger view in passing 
upon the value of a right, than that which would be obtained by 
considering the différence between the rates already received and 
those sought to be imposed, or by making the jurisdiction of the 
court hinge upon the amount of the fine to which either of the com- 
plainants had been sentenced. The allégations of the bill show that 
complainants are receiving such shipments from time to time, that 
they are applying to them the rates established as applicable to 
them on their lines for foreign and Interstate transportation. The 
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Louisiana Railroad Commission has attempted, and is attempiing, 
to enforce as to thèse shipments, and ail such shipments, the rate 
established by it and applicable only to domestic or intrastate com- 
merce. As the Railroad Commission construes its rights and obli- 
gations, it will be its duty, as it is alleged to be its purpose, to en- 
force the observance of its tariff against the complainants and each 
of them, sentencing them from time to time to the payment of such 
fines as to the commission may seem adéquate. We would not un- 
dertake to say, on this appeal from an interlocutory order, that the 
bill in this case does not set forth an in jury or loss incurred or 
threatened in a jurisdictional amount. 

We hâve had occasion heretofore to observe that the granting 
or withholding of a preliminary injunction rests largely within the 
Sound discrétion of the trial court, and its interlocutory order will 
not be set aside on an appeal, unless that court has erred in apply- 
ing the légal principles which should hâve guided it in the considéra- 
tion of the case as it appeared to the trial judge. When a bill is pre- 
sented asserting claims involving grave questions of law and dis- 
puted issues of fact, which the court must décide before rendering 
a final decree, it is within the sound judicial discrétion of the trial 
court to préserve the existing status until the case is finally de- 
cided, whenever that course is necessary to fully protect the plain- 
tjff, or to sustain the jurisdiction of the court. Especially is this 
true in cases where the défendant can be fully protected against any 
loss by the court's requiring of the plaintiff a proper and adéquate 
bond. Kerr v. City of New Orléans, 126 Fed. 920, 61 C. C. A. 450 ; 
Massie v. Buck, 128 Fed. 27, 62 C. C. A. 535. 

The case as made by the bill, and the interlocutory decree from 
which the appeal is taken, is not a suit or judgment against the state 
of Louisiana, within the meaning of the eleventh amendment to the 
Constitution. Smyth v. Ames, supra; Prout v. Starr, 188 U. S. 
544, 23 Sup. Ct. 398, 47 h. Ed. 584. An injunction to sustain the 
jurisdiction of a court already rightfully acquired and held is not 
forbidden by section 720 of the United States Statutes [U. S. Comp. 
St. 1901, p. 581]. This is so well settled as to hâve become ele- 
mentary. 

We find no error in the action of the judge of the Circuit Court 
for which the decree appealed from should be set aside. It is there- 
fore affirmed. 
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MONONGAHELA RIVER CONSOL. COAL & COKE CO. v. O'NEIL. 

(Circuit Court of Appeals, Flfth Circuit. Marcli 13, 1906. Eehearlng De- 

nied April 6, 1906.) 

No. 1,442. 

TOWAGE — CaPSIZINQ OT ToW — LlABILITY OF TUO. 

A dredge beat, 80 feet long and 32 feet wide, had a crownlng deck, 
wlth a horizontal opening across the bow and stern, occupylng the 
space between the top of the hull, which was stralght, and the crown- 
lng deck, varylng In helght from 3 Inches at the sldes to 9 Inches in 
the center. When equlpped wlth her machlnery she drew 18 Inches of 
water, leavlng a freeboard bclow the openlngs of HY?. feet. Whlle being 
towed by a tug on the Mississippi above New Orléans she was cap- 
àized, by having her head forced under the water, and lost ail her 
machlnery and equipment. She had no motive power, and was lashed 
to the slde of the tug, whlch had full control of the navigation. She 
was seaworthy for her construction, and had made many trips up and 
down the river In safety. At the time of the accident there was a 
head wind blowing and the water was qulte rough. Eeld, that It was 
the duty of the tug to navigate wlth référence to the obvions con- 
struction of the dredge and the conditions of the weather and water, and 
that the accident must be attrlbuted to her excessive speed or want 
ot care In vlew of such conditions, whlch rendered her llable for the 
loss sustained. 

Appeal from the District Court of the tJnited States for the East- 
ern District of Louisiana. 

Charles S. Rice, for appellant. 

W. S. Benedict, J. D. Rouse, and Wm. Grant, for appellee. 

Before, FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The appellant claims damages for 
the loss of the engine, boiler, and paraphernalia of the dredgeboat Uncle 
Jim while it was in tow of the tug Whitewater. The pleadings and 
proof show : That the hull of the Uncle Jim was 80 feet long, 32 feet 
wide, and 5 feet deep, below deck, having a rake half-way up the 
bow and a square stern, built of heavy cypress timbers and plank- 
ing, with combing at bow and stern 12 to 15 inches, and on both 
sides 13 inches above the deck. That it was equipped with a Mc- 
Myler 40-horse power double hoisting engine complète, a 60-horse 
power steam boiler, a revolving derrick, with two steel dippers for 
digging earth, sand or coal, a Smithvale steam pump, double-barreled 
steam capstan, and ail the machlnery and connections for a first- 
class dredgeboat or digger. The engines, boilers, and machinery 
were inclosed in wooden cabins with Windows and doors. That 
under a contract with Jung & Sons the tug Whitewater, on Decem- 
ber 12, 1899, took the dredge to Philadelphia Point, on the Missis- 
sippi river, above New Orléans, in order to dredge for and recover 
some sunken coal. That, the work having ended, the same tug, the 
Whitewater, on December 17th took the dredge in tow to return 
it to New Orléans, and had proceeded down the river about 19 miles, 
when the head, or bow, of the dredge was run under the water, 
the dredge boat was turned over, and ail of the equipment was cast 



MONONQAHELA RIVER COÎÎSOL. COAL & COKE CO. V. o'nEIL. 75 

into the river, and sunk in water 120 feet deep. That the hull 
floated and was brought to the river bank, and was, some days latef, 
towed to New Orléans. That as early as possible the libelant, with 
proper assistance and apparatus, recovered most of the parapher- 
naha so sunken, took it to New Orléans, repaired the same, procured 
new parts where parts were not recovered, and restored the dredge 
to its préviens condition. That Jung & Sons were ofïered and availed 
themselves of the privilège of inspecting the recovered property 
and of taking oversight of the repair and restoration of the d'-edge 
until the work was completed. That the total expense of repair 
and restoration was $5,059.61, besides which there was certain equip- 
ment lost, of the value of $228.19, not replaced. The particulars of 
the damage in détail are shown in exhibits brought up to this court 
in the originals. 

The faults charged by the libelant are that the tug Whitewater, 
with the tow, was at the time of the casualty proceeding at an ex- 
cessive and dangerous rate of speed in a bend in the river, where, 
owing to the wind and current, the river was very rough and the 
waves high. The libelant allèges that its dredge and the equipment 
thereof was thoroughly seaworthy, and its employés thereon were 
whoUy without fault. The claimant avers that it was owing to the 
négligence of the master, oflicers, and crew of the dredgeboat that 
the dredge filled with water and sank, head downwards, into the 
river, and that the accident was due, also, to the unseaworthiness 
of the dredge, which unseaworthiness was unknown to the tug and 
its oflficers. They specify that the dredgeboat had at its bow a hori- 
zontal opening 30 feet long, and ranging in width from 4 inches at 
each end to 9 inches in the center, across the entire bow of the dredge- 
boat. That half an hour before the accident the master of the dredge 
had requested the master of the tug to stop while he placed a plank 
over the ventilator or opening in the bow of the dredge to prevent 
the water entering into the hold, and having partially nailed and 
further tying the plank to the bow to keep it in place he requested 
the tug to proceed. That shortly afterwards the tug shifted from 
the starboard to the port side of the dredge to take on some coal, 
which necessarily caused a stoppage of the forward movement, and 
that after tying again to the dredgeboat proceeded to take on the coal, 
but had barely got to work, and was slowly moving down stream 
in an even current, when the dredgeboat went down beneath the 
water. This resuit is averred to hâve been wholly caused by reason 
of the water in the hold of the dredge being forced forward by such 
stoppage, causing the bow to sink. It is also averred that the siphon 
used by the dredge to keep the hold free from water had ceased 
to operate at the time that the change of the position of the tugboat 
was made necessary in order to obtain coal for the purpose of navi- 
gation. It is further charged that none of the officers or crew of 
the dredgeboat were on its deck at the time of the accident, but were 
playing cards in the cabin. It is insisted that the lost machinery 
was recovered at an unnecessary and wanton expense, and that the 
dredgeboat was put into condition equal to new for the benefit and 
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advantage of its owners, and for which respondent îs not liable. 
The évidence was taken before a commissioner and the oral testi- 
mony reduced to writing by a stenographer. It is marked by the 
customary confîicts that characterize testimony oflfered on the trial 
of issues in admiralty. The District Court dismissed the lihel, with 
costs. 

The hull of the dredgeboat had a flat bottom and a rounded rake 
extending half-way up the bow. Above the hull was a rounded 
deck, having a 12-inch crown in the middle, from bow to stern. 
The deck is so built as to leave an opening at the bow and the stern, 
occupying ail the space between the top of the hull and the planking 
of the deck, making it three inches high on each side and nine inches 
in the middle. Thèse openings are as obvions as the dredge itself. 
In and on the dredge were the dredging paraphernalia — boiler, en- 
gine, foundation, derrick, buckets, etc. Six feet from the bow is 
a bulkhead, water-tight, to the height of the hull, but the space above 
the hull to the deck is open. With ail its machinery and parapher- 
nalia on board the dredgeboat draws 18 inches of water, thus leav- 
ing a freeboard the height of the hull, 3^ feet. The dredge appears 
to hâve had no locomotive machinery or steering equipment. Under 
a contract with Jung & Sons, who appear to hâve then controlled 
the steamtug Whitewater, the respondent in the libel, the dredge- 
boat was taken in tow by : the Whitewater at New Orléans, on De- 
cember 12, 1899, and taken to Philadelphia Point, 80 miles above 
New Orléans. The engineer of the tug Whitewater testifies that 
there was no trouble during the up trip, and that on the trip up 
the speed made was an average of 2j^ miles an hour. On Decem- 
ber 17th Englisbee, who was in charge of the dredgeboat, notified 
Whitman, the master of the Whitewater, that he wished the dredge 
towed back to New Orléans, and early in the afternoon of that day 
the Whitewater took the dredge in tow and left Philadelphia Point 
for New Orléans. After having proceeded 9 or 10 miles down the 
river, Englisbee noticed that splash water was dashing against the 
bow of the dredge and getting into the ventilator or opening. He 
thereupon had a plank, 3 inches thick, 29 feet long, and 12 inches 
wide, prepared to cover the opening, and when it was ready he told 
the officer of the tug to slow up so that he could hang the plank 
over. With only a few minutes' delay, the tug proceeded down the 
river, until the master of the tug shifted it from the starboard 
to the port side of the dredge to take from the dredge some coal from 
its port side, near its head. With a little delay on this account, the 
tugboat was again "hooked up" — i. e, put on her former speed — 
and 10 or 20 minutes thereafter, having entered the reach in the 
river between Whitehall and Brilliant Point, and, being in the bend 
of the river and near the west bank, a strong wind was encountered, 
blowing nearly up the reach, but quartering somewhat across from 
the east shore, and making a very rough river. The tug not lessen- 
ing her speed, the head of the dredge was driven under the waves, 
and she made a complète somersault, turning bottom side up and 
spilling into the river ail her machinery and paraphernalia, except 
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that permanently fastened to the hull. The dredge at the time of 
the catastrophe was the exact counterpart of her predecessor, having 
been entirely renewed as to her hull in 1899 and thoroughly re- 
paired as to her equipment. Before this catastrophe she and her 
predecessor had made numerous trips on the Mississippi river in 
tow of tugs, in and about the harbor of New Orléans, to Donaldson- 
ville, Bâton Rouge, and once to Natchez, wherever there was work 
for her, without accident or mishap. The proof does not show any 
defect in her construction, other than the opening at the bow and 
stern between the head blocks of the hull and the crowned deck 
before referred to ; the opening representing in its width exactly the 
distance between the head blocks and the deck. There is no proof 
that the siphon was not in working order and was not given proper 
attention. As we view the proof, there is nothing in it to indicate 
that either the manager, Englisbee, who was in charge of the dredge, 
or any of the employés thereon, were at ail guilty, either by commis- 
sion or omission, of any négligence contributing proximately or re- 
motely to the disaster. As the évidence shows, and in the very 
nature of the case, such a construction as this dredgeboat has a ten- 
dency when pushed through water too rapidly to dive or put the 
head thereof under the water, but it does not show any unseawor- 
thiness when propelled at a speed proportioned to the requirements 
of its obvions construction and to the conditions of the weather and 
of the water in which it is navigated. The employés of the libelant 
who were on the dredge were not in any manner charged with the 
propelling or steering or navigation of the tow. It was lashed 
alongside the tug, with its deck so located that, while under way, 
a laborer could with a wheelbarrow move coal from the deck of the 
dredge to the deck of the tug. Persons on the deck of either could 
pass easily on to the other. As to the navigation, therefore, the 
dredge and the tug were then one vessel and under the exclusive 
control of the master of the tug. 

Capt. Joseph O'Keefe, who was at the wheel and in charge of 
the tug on this run, says that, when they left Philadelphia Point, 
the wind was light, about 10 miles an hour, blowing from about 
southeast, and made choppy swells ; that at the time of the sinking 
of the dredge they were entering on a reach of the river which runs 
from about south by east to about north by west, the wind being 
a little ofï the east shore and striking the tow on the port side ; that 
just before the bow of the Uncle Jim went under the state of the 
river was a little choppy, but not very much; that there was then 
and there on the way down the river a tug with loaded coal boats 
in tow; that such tows are frail and hâve to be handled carefully; 
that (with such a tow), if the waves on the river are too high, "you 
hâve got to go to the bank until they subside, but just choppy swells 
you can go through them"; that this -was about a half hour on a 
little more after the time that the tug had been slowed up to bave 
the plank put over the venthole of the dredge. In connection with 
having put the plank over the ventilator, he says ; 
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"Well, llr. Englisbee said It was ail right, so then we hooked up agaln. Well, 
we got, I suppose, about three or four miles f rom tbere and Capt. Whlt- 
man got up and said let us change sides and coal up the tug, take some eoal 
off the head. Thé dredgè was a little heavy by the head. Ile took the 
wheel and told me tb handle the lines. * * * So he changed sldes, and 
he ealled me the moment we hltched up to the dredge, and he said : 'Hold hei- 
a while, I want to go back aft to the closet.' And I took the wheel, nnd 
there was a little fellow rolling eoal from the head of the dredge on the 
tug, and I was watching him rolling the coal off the dredge, and I noticed 
how deep she was, she was going down a little, so I asked the flreman 
if there was any water In the hold. The flreman poked his head out of 
the englue room and said the siphon had just blew, he just shut it off. 
You know a siphon can blow wlth about 8 or 10 inches of water or two 
feet or more in the hold, If they don't hâve sufflcient steam to raise the 
water, or If it is clogged up. Well, I noticed she kept going down about an 
inch further, so I stopped her and backed and hooked her up, then I gaye 
three whistles to stop and back her. At that time I saw that she was 
going under. Her head had done started under." 

On cross-examination he was asked: 

"Q. You say that you noticed that the dredge was going down? A. Tes. 
sir. Q. Where did you notice that? A. On the port side of the dredge. 
We generally take a mark in towing anything like that, and that always 
tells us if they are making any water. Q. I asked you where in the river 
It was that you noticed that? À. That was about opposite Whitehall Point. Q. 
That was where the accident happened. A. Yes, sir. Q. How long before 
the accident? A. Well, I suppose about a minute and a half or two 
minutes." 

The answer to the libel avers that the tug had proceeded at an 
average speed of seven miles an hour with the current. The dis- 
tance from the point of dèparture to the point where the dredge sunk 
is 18 or 19 miles. The testimony of the master as to the time of 
dèparture and the time of the wreck makes the time they were run- 
ning three hours. Other testimony entitled to equal weight les- 
sens that time one-third. But this is not material, as its only use 
is to show the rate of speed, and there is no reason or précèdent 
fixing a given rate of speed per hour which may safely be applied 
to ail conditions. The rate of speed, whether it be six or nine miles 
per hour, which under existing conditions will put the head of such 
a tow under water, is dangerous and excessive with that tow in 
those conditions. The tug with coal boats which was seen ahead of 
the Whitewater at the time of the sinking of the Uncle Jim was the 
Carrie B. She had four loaded coal boats in tow. She had taken 
them that day from Ascension Coal Fleet, a point about three miles 
below Philadelphia Point, for New Orléans. She had started early 
in the morning. She was in command of Capt. John G. Davidson, 
who testified that, when he started, the weather was pretty calm, 
but that the wind blew quite a breeze before he got down to White- 
hall (where the accident occurred) ; that at the time he passed White- 
hall the condition of the wind and of the river was pretty rough ; 
that, when he passed through the reach on the lower end of White- 
hall plantation and continued down toward Brilliant Point, the water 
was pretty rough, and there was quite a lump of a swell in the river 
at that time; that the wind was blowing from east or nearly 
east directly up that reach; that it is nearly an ea'st and west reach; 
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it might be a point out of the way or a fraction over ; that he kept his 
tug and tow on the east side, the weather shore, to keep out of the 
swell; that it is difficult to tell or guess at the height of the waves; 
that they probably roUed up two or three feet or higher; that the 
river is not at ail times in that condition ; when the wind is not blow- 
ing, it is not. Being asked: 

"Q. What was the stage of the river at that time, the current? A. Very 
low. Q. And the current? A. There was scarcely any current There 
was a little current in the bends." 

He says he was présent and helped to get up the machinery of 
the Uncle Jim that was raised ; that the point at which this machinery 
was found and from which it was raised was close in the bend of the 
river, about 500 feet from the west bank; and that at this point the 
river is between 2,000 and 2,500 feet wide. 

It is unnecessary to incumber this opinion with a minute state- 
ment of the testimony. We conclude from a careful considération 
of ail the testimony that it affirmatively shows that there was no 
accumulation of water in the bulkhead of the dredge such as to 
hâve caused or appreciably to hâve contributed to the putting her 
down by the head, or to the disastrous resuit that occurred. Tn the 
conditions shown by the proof in this case the master and other em- 
ployés on the tug were in fuU charge and control of the dredge on 
this voyage, and the claimant is liable in damages to the libelant 
who has been injured by the want of reasonable care and skill on the 
part of his employés in charge of the tug in towing the dredge. 
The Express (Justice Nelson) 1 Blatchf. 368, Fed. Cas. No. 4,596; 
Sturgis v. Boyer, 65 U. S. (24 How.) 110, 16 L. Ed. 591; The 
Quickstep, 76 U. S. (9 Wall.) 665, 19 L. Ed. 767; The Margaret, 
94 U. S. 494, 24 L,. Ed. 146. The cases cited by the proctors for 
claimant are not in conflict with the view we hâve announced. The 
damage inflicted on the libelant is clearly shown in the exhibits, which 
constitute a part of the record, and is supported by a prépondérance 
of the proof. 

It foUows that the decree of the District Court must be reversed, 
and a decree hère rendered in favor of libelant, Monongahela River 
Consolidated Coal & Coke Company, and against the claimant. W. 
W. O'Neil, and the sureties on the release bond, L. A. Jung and L. 
E. Jung, in solido, for the amount of damages claimed in the libel, 
and for the costs in the District Court and in this court. 



In re SCOïT. 
(Circuit Court of Appeals, Ninth Circuit February 19, 1006.) 

No. 1,314. 

HABEAS CoEPTIS iLtEGAL EnLISTMENT OF MiNOB IN ABMY OB NAVY — ^DlS- 

CHABGE PENDIKG PKOCEEDINGS OF COUET MaETIAL. 

While the enllstment of a minor in the army or navy of the United 
States without the written consent of his parents and against the 
prohibition of the .statute is voidable at the instance of his parents, 
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so long as the minor remains In the service he Is amenable to the 
mllitary law, and the civil courts will net Interfère to discharge him 
on habeas corpus on pétition o£ his parents, if at the tlme of the 
présentation of the pétition for thè Vrit he is under arrest and belng 
held on any charge cognizable by a mllitary court, nor until the termi- 
nalion of the military proceedings and the expiration of his sentence, 
If any be Imposed thereln. 

Original Proceeding. On pétition for writ of habeas corpus. 

W. Rigby & Rigby and Wal. J. Tuska, for petitioner. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. Edward E. Scott présents his péti- 
tion for a writ of habeas corpus, alleging that his son, Charles E. 
Scott, is a minor of the âge of 19 years, whose parents réside in 
the State of Michigan; that on October 37, 1905, Charles E. Scott 
enlisted in the Marine Corps of the United States at Bay City, Mich., 
and that said enlistment was without the knowledge or consent of his 
parents; that he is detained at the camp of marines at Goat Island, 
Cal., by Bowman H. McCalla, Rear Admirai of the United States 
Navy and commandant at the Mare Island Navy Yard and Station, 
and by Lincoln Karmany, lieutenant colonel of the United States 
Marine Corps, commanding the Marine Barracks at Mare Island 
Navy Yard, and by A. T. Marix, captain of the United States Marine 
Corps, commanding the company of marines stationed at Goat Is- 
land, Cal; that the grounds of said détention, restraint, and confine- 
ment are, first, that said Charles E. Scott enlisted in the Marine 
Corps and is an enlisted member thereof, and, second, "that the said 
Charles E. Scott is held by the said A. T. Marix, captain, command- 
ing the company of marines stationed at Goat Island, Cal., under an 
order of arrest on a charge of fraudulent enlistment in said United 
States Marine Corps, preferred against the said Charles E. Scott 
by the said A. T. Marix to the Brigadier General, commandant of 
the United States Marine Corps at Washington, D. C, for fraudu- 
lent enlistment, and that a copy of said charge of the said A. T. 
Marix, captain commanding said company of marines at Goat Is- 
land aforesaid, was served upon the said Charles E. Scott on the 
7th day of February, 1906, and that said charges are pending and 
undetermined against the said Charles E. Scott." 

The enlistment of Charles E. Scott in the Marine Corps of the 
United States makes him a soldier and a member of that corps, not- 
withstanding his minority, and until his discharge he is amenable 
to the military law. Since the décision of the Suprême Court in 
Morrissey's Case, 137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644, it 
is the settled law that the enlistment of a minor in the army or navy 
without the written consent of his parents or guardian and against 
the prohibition of the statutes of the United States is not void, but 
voidable only; that it is good as to the minor, but voidable at the 
instance of the parent or guardian. But, notwithstanding that such 
an enlistment is voidable, the civil courts will not upon habeas cor- 
pus interfère to discharge one who has thus enlisted, if at the time 
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of the présentation of the pétition for the writ he has been arrested 
and is being held on any charge cognizable by a military court. It 
does not follow from the fact that such an enlistment is voidable 
that the enlisted minor may obtain immunity from prosecution for 
an offense committed by him against the law of the United States. 
The proceedings of a court martial, acting within its jurisdiction, 
will not be interfered with nor vvill its judgment be avoidcd by the 
civil courts. Smith v. Whitney, 116 U. S. 167, 6 Sup. Ct. 570, 29 
L. Ed. 601. There is nothing in the pétition which is before us to 
show that the naval authorities are not proceeding within their ju- 
risdiction. By section 3 of the act of July 27, 1892 (27 Stat. 277, 
278, c. 272 [U. S. Comp. St. 1901, p. 945]), it is provided "that 
fraudaient enlistment and the receipt of any pay or allowance there- 
under is hereby declared a military offense and made punishable by 
court martial under the sixty-second article of war." Under that 
section, the petitioner shows, proceedings hâve been instituted, and 
while those proceedings are pending this court must décline to issue 
the writ. Solomon v. Davenport, 87 Fed. 3lS, 30 C. C. A. 664; 
In re Kaufman (C. C.) 41 Fed. 876; In re Miller, 114 Fed. 838, 52 
C. C. A. 472 ; United States v. Reaves, 126 Fed. 127, 60 C. C. A. 675. 
The pétition will be denied, but without préjudice to the petitioner 
o renew the same at the termination of the military proceedings 
and the expiration of the sentence, if any be imposed thereunder. 



THE ARIZONAK 

(Circuit Court of Appeals, Second Circuit March 10, 1906.) 

No. 141. 

Salvaqe — ^RiGHT OF Chaeteeee to Shabe in Awakd. 

Where a tug whose entire time and services for the day had been hlred 
by a charterer, altliough not under a charter amounting to a démise, left 
her tows to perform a salvage service in reseuing a steamshi]) ironi ;i 
burningpler, the charterer is entitled to a share of the salvage award, 
to be computed by comparing the value of the work done with the rislî 
involved to the tug. 

[Ed. Note. — For cases in' point, see vol. 43, Cent. Dig. Salvage, §35.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

For opinion below, see 136 Fed. 1016. 

On appeal from a deeree of the District Court for the Eastern District of 
Nevf York, awarding the sum of $2,833.34 to the ovcners of the tug for a sal- 
vage service, rendered by the tug Unique in rescuing the steamship Arizonan 
from a bumlng dock in Brooklyn. The appeliant, the Merritt & Cliapiiiau 
Derrick & Wrecking Company, was the charterer of the tug and intervened, 
Insisting that the salvage, or at least some part thereof, should be pald to it 

Robert D. Benedict, for appeliant. 
Avery F. Cushman, for appellees. 

Before EACOMBE and COXE, Circuit Judges. 
144 F.— 6 
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COXE, Circuit Judge. The appeal présents but a single ques- 
tion — Is the charterer entitled to the award for salvage, or any part 
thereof, or should the entire sum go to the owner of the tug? 

It is net pretended that the correspondence between the parties, 
which constituted the contract of hiring, was a full démise of the 
tug ; there can be no doubt, however, that on the day in question the 
appellant had bought, paid for and was entitled to the entire serv- 
ices of the tug. She was actually engaged in towing two of ap- 
pellant's derricks when she discovered the fire which threatened the 
Arizonan. Her master abandoned the derricks, leaving them at the 
nearest dock, and hastened to the assistance of the steamship. The 
appellant was obliged to procure the services of other tugs to tow 
the derricks at an expense of $150, which, with the $80 paid under 
the charter, was actually lost to the appellant by reason of the sal- 
vage service. 

It is true that several text-writers hâve stated the ruie brôadly 
that a charterer is not entitled to salvage unless he becomes the 
owner pro hac vice, 'but we are referred to no controlling authority 
to that effect and are not impressed by the rationale of the rule. 
The theory of salvage is to reward ail who hâve contributed any- 
thing to the work of saving the imperiled property. Thus, it has 
included the risk assumed by the salving vessel, her services and the 
services of her master and crew not only, but it has been extended 
to services rendered by passengers and, in some instances, rémunéra- 
tion has been awarded for the risk to her cargo. There never has 
been any difficulty in segregating thèse interests and we see no rea- 
son why it may not be donc even when the risk to the vessel and 
the services she renders are represented by différent individuals. 

At the time in question the appellant was entitled to the exclusive 
use of the tug and to every dollar she might earn during the ex- 
istence of the charter. On the other hand, the appellee, not having 
parted with the ownership, was entitled to rémunération for any risk 
the tug might run while engaging in a dangerous salvage service. 
We are unable to see why the right to receive rémunération on ac- 
count of the ownership, which was retained, carries with it the right 
to rémunération for the services which passed, without qualification, 
to the appellant. The two are as separate and distinct as are the 
risk to the tug and the services of her crew. 

The counsel for the appellant draws an analogy between a salvage 
and a towing service which we regard as persuasive, especially when 
we consider that they are frequently so similar in character that it 
is diffîcult to. draw the line of demarkation between them. For in- 
stance, if the. Unique had been employed to pull off a vessel, which 
had grounded in the lower bay, or to tow a vessel, which had broken 
away from her moorings and was drifting with the tide, it will hardly 
be contended that the tug's owner would be entitled tb pay for such 
services, although they hâve many of the éléments bf salvage. 

When the owner of the Unique transferred, without qualifica- 
tion, her services to a companywhose occupation was relieving ves- 
sels in distress, it seems incredible that it was the intention of the 
parties that whenever those services partook of the nature of a sal- 
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vage service the rémunération should go to the owner. The fact 
that the charterer would not hâve been liable for the value of the 
tug if she had been lost while assisting the Arizonan is not a con- 
trolling considération. 

This would be equally true of a towage service pure and simple, 
or of a towage service having some éléments of salvage, as stated 
above, and yet, it will hardly be contended that the owner would 
be entitled to compensation for such services because the tug might 
hâve been lost while performing them. 

The solution of the présent controversy seems plain. The ap- 
pellee owned the tug, the appellant owned the tug's services. She 
was in a dangerous occupation and for the risk so run the appellee 
is entitled to compensation. She did the work of rescuing the Ari- 
zonan from the burning dock and for thèse services the appellant 
is entitled to compensation. 

The facts relating to the salvage are not fully stated in the record. 
It appears, however, that the fire was a serions one and entirely con- 
sumed the pier at which the Arizonan was moored; the tug must, 
therefore, hâve beeiï subjected to considérable risk. Her value is 
not stated, but it appears from the proof that she was a large and 
powerful harbor tug and that her services were efficient, protracted 
and successful. Taking ail the circumstances into considération we 
are of the opinion that the award should be divided equally between 
the parties. Such a disposition of the controversy recognizes the 
rights of both owner and charterer and does substantial equity to ail. 

The decree is reversed without costs and the cause is remanded 
to the District Court with instructions to proceed in accordance with 
this opinion. 



DUN et al. v. LUMBERMEN'S CREDIT ASS'N et al. 

(Circuit Court of Appeals, Seventli Circuit. January 9, 1006.) 

No. 1,178. 

1. COPTBIGHT INTEINGEMENT — UlSTFAIE USE OF PTIELICATIOI?-. 

Tbe use of a eomplainant's copyriglited publication giving capital and 
crédit ratings of business men generally by défendant, whicli published a 
sîmilar book giving capital and crédit ratings only witli respect to the 
lumber trade, merely for tlie purpose of cliecliing names which défendant 
had for any reason failed to get, or in a few cases to compare ratings 
■where there was reason to question the accuracy of those obtained by' de- 
fendant, the facts published by défendant having In every case been ob- 
tained by independent investigation, was a fair use, and not an Infringe- 
ment of the copyright 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, §§ 
52-57.] 

2. Samb — Geounds for Injunction — Iksignificant Infeingement. 

A court of equity will not enjoin the publication or sale of a crédit 
rating book containing many thousands of names, as an infringement of 
eomplainant's copyright, because defendant's agents or correspondent» 
may in a very few cases hâve made an improper use of eomplainant's 
publication, but will remit complainant to bis remedy at law. 
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Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
John O'Connor, for appellant. 
Frank B. Pease and Fred H. Atwood, for appellee. 
Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. For nearly half a century appellants hâve 
been publishing quarterly a référence book of capital and crédit 
ratings of business men generally. For nearly 30 years appellees 
hâve been publishing semiannually a référence book of capital and 
habits-of-pay ratings of men engaged in businesses connected with the 
manufacture, sale, or use of lumber. 

Appellants' bill for injunction charged that their copyriglited 
éditions of March, July, and September, 1901, were pirated by appel- 
lees in preparing their éditions of July, 1901, and January, 1903. T?he 
Circuit Court dismissed the bill on the ground that purloining was 
not shown to an extent that would justify an injunction, 

Appellees claim that they used the DÎin book only to check names 
to see if there were any persons concerning whom^ they had not al- 
ready obtained information by independent investigation, and to com- 
pare Dun ratings in about one case in a hundred with their latest 
information which indicated a marked change from former ratings ; 
and that in every instance the material in their publication was ob- 
tained by their own labors in independent investigation. If such was 
the case, the use was fair. Drone on Copyright, p. 396 ; Edward 
Thompson Co. v. American Law Book Co., 123 Fed. 923, 59 C. C. A. 
148, 62 L. R. A. 607 ; Dun v. International Mercantile Agency (C. C.) 
127 Fed. 173. 

The question is one of fact, to be solved by a study of the évidence. 
From our examination we concur in the conclusion of the Circuit 
Court. The large features are that appellees' book of about 60,000 
names contains over 16,000 (and over 400 tovvns) that are not in 
Dun's ; that of the names in common only about 15 per cent, hâve 
similar capital ratings; that of the names of similar capital rat- 
ings a large proportion are classilied differently respecting the 
particular businesses; and that six times as many différent classes 
of information are given in appellees' book as in Dun's. On 
every page of appellees' book the names that are not given in 
Dun's and the names regarding which the information does not ex- 
ceed or substantially vary from that given in Dun's, bear the rela- 
tion, of three to one. Thèse features are an ocular confirmation of 
appellees' testimony regarding the long continued, elaborate and com- 
prehensive system of obtaining independent information. It is futile 
to claim that such a System, producing 25 per cent, more names than 
Dun, and six times as many subjects of information concerning the 
persons named, is kept up at great expense merely as a cloak. It 
may be that the évidence would require a finding that with respect to 
a few names an improper use of Dun's book was made by an agent or 
correspondent of appellees. But the proportion is so insignificant 
compared with the injury from stopping appellees' use of their enor- 
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mous volume of independently acquired information, that an in- 
janction would be unconscionable. In such cases the copyright own- 
er should be remitted to his remedy at law. Drone on Copyright, p. 
413 ; Mead v. West Pub. Co. (C. C.) 80 Fed. 380. 

The answer charged that Dun pirated information from appellees. 
The decree, after finding that appellants had not proved the alléga- 
tions of their bill, records that the facts set forth in the answer are 
true. As there was no proof whatever in support of the recited allé- 
gation, the finding in the decree that the facts alleged in the answer 
are true should be excised. And it is so ordered. 

The decree as modified is affirmed. 



BROWN V. MERCHANTS' MARINE INS. CO., TJmited, et al, 

(Circuit Court of Appeals, Nlntli Circuit February 12, 1906.) 

No. 1,226. 

1. Admiealty — Appeal — Geounds fob Dismissai,. 

It is not ground for dismissai of an appeal In admiralty tliat an order 
substituting appellant for other parties In the suit, whieh was made 
and served before tlie expiration of tlie time for appeal, was not flled 
with the clerk until afterward. 

2. Same. 

It Is not ground for dismissai of an appeal in admiralty that the 
notice of appeal was not served on parties for whom appellant had 
been substituted by an order of the district court, and who make no 
claim that their interests are not represented by appellant. 

3. Same. 

A motion to dismiss an appeal in admiralty calls in question the 
Jurisdiction of the appellate court to deal with the subject-matter of 
xhe appeal, and it Is not a ground for dismissai that the évidence on 
whieh the decree appealed from was rendered is not in the record. 

Appeal from the District Court of the United States for the West- 
ern District of Washington. 
On Motion to Dismiss Appeal. 

rhe appellant, as the assignée of certain underwriters, who were inter- 
venors in the cause in the court below, took his appeal from a decree of 
the court awarding §4,132.92 to the appellees. The said intervenors had, iu 
August, 1898, issued policies of marine Insurance on the steamship Citv 
of Kingston ; the liabilities varying in amounts, the aggregate of whieh was 
$75,000. The appellees. who also intervened, had issued total loss opeu 
policies on the steamship for $12,200. About April 26, 1899, the Kingstoi 
came Into collision with the steamship Gienogle, and became a total loss. 
The said Intervenors, whieh had issued the policies first mentioned, and 
whieh will be designated the first intervenors, In this opinion, paid to the 
assured the said sum of $75,000, and made claim for the entire proceeds to be 
decreed in favor of the assured against the Gienogle for the loss resulting 
from the collision. The court determined the liabilities of the vessels, and, 
after the payment of the expenses of the suit, $47,426.97 of the damages 
awarded to the assured remained in the registry of the court The greater 
portion of that sum was decreed to be paid to the first intervenors. Subse- 
quently, on September 14, 1904 $4,132.92 was distributed to tlie appellees. 
The tlme for taking an appeal from that decree expired on March 14, 1905. 
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On Marçh 13; 1905, a notice of appèal by the appellant, as sucli assignée, was 
serred on the proctor for the appellees, and flled wlth the clerk of the Dis- 
trict Court. At thè same time there was served on the proctor for the appellees 
the order of the District Court substituting the appellant for the flrst inter- 
venors, and a notice of such substitution. The appellees moved to dismiss the 
appeal, on the grounds: (1) that It was not talten in due time; (2) that tîie 
intervening Insurance companies for wbich the appellant clalmed to hâve beeu 
substituted did not assign their interests to the appellant; (3) that no notice 
of appeal was served on them; (4) that the order purporting to substitute 
the appellant for said flrst Intervenors was not made until March 16th, after 
the time for appealing had expired, and that the court had no jurisdiction to 
make such order; (5) that the évidence on which the decree was rendered is 
not presented in this court; (6) that the decree was entered on verbal stip- 
ulations of fact which were not made a part of the record, it being 
understood that no appeal was to be taken. 

Ira Bronson and D. B. Trefethen, for appellant. 
B. S. Grosscup (Lorenzo B. B. Sawyer, of counsel), for inter- 
vening appellees. 

Before 'GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after making the foregoing statement 
of the facts, delivered the opinion of the court. 

It is contended that the appeal was not taken in due time, for the 
reason that the order of court substituting the appellant for the fîrst 
intervenors was not filed with the clerk of the court until March 
16th, which was two days after the expiration of the time for ap- 
pealing. But that order, although it was iiled on March 16th, was 
made on March 13th, and on that day it was served on the appellees. 
We cannot see that its validity was afïected by the fact that it was 
not filed with the clerk until the 16th. 

Should the appeal be dismissed for the reason that the notice of 
appeal was served on the appellees only, and not on the fîrst inter- 
venors? The pétition upon which the order of substitution was made, 
presented to the District Court the fact that certain of the first in- 
tervenors had assigned their interests to the appellant, and that the 
remainder, while they had not executed an assignment, had, for an 
agreed considération, which considération was thereafter duly ten- 
dered them, agreed to assign tlieir interests, and had through their 
attorneys telegraphed the appellant as follows: 

"Re subrogation Kingston. We cannot sign document presented to-day. 
Will only sign document referring speclflcally to subrogation and rlght of ap- 
peal." 

The pétition alleged, further, that the said remaining intervenors 
"hâve at ail times agreed to transfer their interest in the subject- 
matter of the litigations herein referred to to your petitioner." The 
petiton shows, in brief, that as to those of the first intervenors which 
had not made an actual assignment to the appellant, an under stand- 
ing had been reached with the appellant, whereby he was to repre- 
sent them on the appeal. They had declined, it is true, to sign the 
transfer which had been presented to them, but they expressed their 
willingness to sign a document which would authorize the appellant. 
to represent them on the appeal. We think they are therefore rep- 
resented by the appellant. They do not appear denying such rep- 
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resentation, or questioning the authority of the court to proceed 
with the appeal. T]ie trial court found the pétition suftlcient to sus- 
tain its order o£ substitution, and no motion was made in that court 
to set the order aside. 

It is not ground for dismissal of the appeal that the évidence on 
which the decree was rendered is not presented to this court. The 
motion to dismiss calls in question the jurisdiction of this court to 
deal with the subject-matter of the appeal. The only questions we 
can consider must relate to the issue whether the appeal was properly 
taken and perfected. We find no ground for its dismissal. 

The motion is denied. 



GALLAGHER v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit January 9, 1906.) 

No. 597. 

1. COUNTEETEITING — TjTTEEINa FALSE NaTIONAI. BaNK NoTES — PBOOF OT IN- 

TENT. 

In a prosecution under Rev. St § 5415 [U. S. Comp. St. 1901, p. 
3662] for passing false or forged national bank notes, linowledge that 
they were falsely made is an essential élément of the offense, and there 
must be some évidence of such lînowledge, circumstantial or otber- 
wise, aside from proof merely that the spurious note was passed. 

[Ed. Note. — For cases In point, see vol. 13, Cent. Dlg. Counterfelting, 
§1 7, 14, 45.] 

2. Criminal Law — Teial — Admission op Evidence. 

Where the prosecution in a criminal case sought to prove a criminal 
connection between the défendant and a third person, who had in tact 
given testimony in a préviens case directiy contrary to the government's 
contention, it was misleading and prejudicial error to permit the prose- 
cution to introduce in évidence the record of such person's prior con- 
viction and sentence, for the expressed purpose of showing the reason 
why he was not called as a witness ; the etfect of such évidence being 
to induee the jury to believe, contrary to the fact, that but for such 
conviction he would hâve been called to prove the government's claim. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Oscar Storer (Stebbins, Storer & Burbank, on the brief), for plain- 
tif! in error. 

William H. Lewis and Guy A. Ham, Asst. U. S. Attys. (Melvin 
O. Adams, U. S. Atty., on the brief). 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. This is an indictment founded upon 
section 5415 of the United States Revised Statutes [U. S. Comp. St, 
1901, p. 3662], which makes it an offense to counterfeit or imitate 
the circulating notes of banking associations. The indictment, as is 
usual where the offense charged is that of passing false or counterfeit 
notes, allèges that the note in question was passed knowing the same 
to be falsely made. Under the statute, knowledge is an essential 
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élément of the offense, and must be proved. The point was taken 
that there wâs no évidence tending to show that thg défendant knew the 
note in question was false when he passed it, and the défendant ex- 
cepted to the instructions of the court that the passing was a circum- 
stance by which the jury might infer knowledge that it was a counter- 
feit, if they thought âiat inference should be drawn. 

Ordinarily, and as a gênerai rule, there should be some évidence 
of knowledge, circumstantial or otherwise, aside from that which 
results from évidence of the naked fact that the spurious paper was 
passed. There can, of course, be no absolute or gênerai rule as to 
what the évidence should be. It might, perhaps, resuit from a de- 
scription of the appearance of the party when the money was passed, 
like évidence showing an attempt to disguise personal identity. There 
might, therefore, be something in the transaction itself sufficiently 
•tending to show guilt to answer the requirements of the rule. The 
fact of knowledge may be proven in a variety of ways. There should, 
however, always be some évidence tending to show knowledge beyond 
that which results from mère proof that the spurious bill was passed. 
This rule results from the nature of the transaction, because, as is 
very well known, spurious notes are so skillfully fashioned that one 
might naturally and innocently, as is oftentimes the case, receive and 
pass them in the whirl of business. In such a case intent and guilty 
knowledge within the meaning of the statute would be absent. Hence 
the rule requiring something more than évidence of the mère pas- 
sage of the counterfeit paper. Whether the circumstantial évidence 
was sufficient or not, in this respect, need not now be determined, as 
the case is disposed of favorably to the défendant upon other grounds. 
It would seem, however, that the instruction upon this branch of the 
case should hâve been more comprehensive in its requirements, and 
that the jury should hâve been told that there must be something in 
the relations of the parties, or in the field of circumstances, aside 
from the mère fact of passing the note, tending to show that Galla- 
gher knew the note was spurious; and that the circumstantial évi- 
dence, together with the direct évidence as to passing it and the evi- 
dential circumstances, if any, attending the act, must be sufficient 
to satisfy the jury beyond a reasonable doubt that he knew the note 
was bad. 

There was évidence on the part of the government introduced for 
the apparent purpose of showing guilty relations between Gallagher 
and one Dr. Thompson, who had previously been tried and convicted 
under the same statute. The évident purpose of the proof of such 
relations was to establish a situation which would warrant in infer- 
ence by the jury that Gallagher was handling spurious paper furnished 
to him by Dr. Thompson, and an inference of the further fact that he 
knew it was bad. Subsequently, in the course of the trial, the govern- 
ment was permitted to introduce before the jury, subject to exception, 
the record of the conviction of Thompson. 

As a gênerai proposition in a criminal trial, it would clearly not be 
compétent to introduce the record of a conviction of a third party 
for the purpose of establishing the substantive fact of that party's 
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guilt, because such independent fact would be wholly immaterial, and 
the circumstances of this case make it unnecessary to consider whether 
in a situation where the offense of a third party is connected with a 
charge for which a défendant is being tried, it would be open to the 
government to show the fact of the third party's guiU by record 
proof of the conviction. It is rendered unnecessary to consider such 
a question, because the government did not offer it upon the ground 
that it was connected. It was not claimed that the two offenses 
were se connected as to make it admissible upon that ground. The 
government's expressed purpose was to show why Thompson was 
not called as a witness, and it was said that as it was material to 
show that Gallagher received the spurious note in question from 
Thompson, and as Thompson was not called to show it, that the 
government was entitled to show why he was not called. It becomes 
necessary, therefore, to consider whether Thompson's conviction was 
the real reason for not calling him to prove the fact that he gave 
the spurious note to Gallagher. It is not necessary to consider as an 
élément of the situation the provisions of the statutes with référ- 
ence to bringing prisoners into court as witnesses, because this case 
may well be made to turn upon other grounds. 

We are bound to take judicial notice of the fact that Thompson had 
previously testifîed, in his own behalf, in a case now before us and 
which we are now considering, that he did not purchase the outfit for 
the counterfeiting ; that he did not buy the bond paper at Ward's ; that 
he received no counterfeit bills from Wilson; and that he had given 
none to Gallagher or any other person. Thompson having testified 
to that in his own case, there could be no reasonable expectation that 
he would testify otherwise in Gallagher's Case. There was, there- 
fore, no undue or erroneous inference to be removed. If the situa- 
tion was such, before the introduction of the record, that the jury 
would naturally infer that Thompson would not do the government 
any good if he was called, or even if the necessary inference would 
be that if he was called by the government he would injure the 
prosecution by testifying against it, the inference would be only ac- 
cording to the fact; and it was not open to the government to remove 
such inference by making the jury believe, contrary to the fact, 
that the government would hâve called him to prove that he gave 
the spurious note to Gallagher, but for the reason that he was under 
conviction and sentence. Doing that, under the circumstances of this 
case, was misleading. So, without criticising, it must be assumed 
that the real reason for not calling Thompson was that he would not 
testify that he passed the money to Gallagher, and that the record 
was not introduced for the purpose of explaining why the government 
did not call him, but for the purpose of associating Gallagher, the 
man on trial, in criminal relations with Thompson, who had been 
convicted. This being so, the premises were fictitous and calculated, 
quite likely not through actual design but from their very nature, 
to mislead the presiding judge. Under the circumstances, the intro- 
duction of the record oi the conviction of Thompson was highly 
prejudicial to the défendant, and unwarrantably so. 
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We are not tininindful of the rule sometimes held, which justifies 
an appellate court in stlstaining' the évidence if compétent upon any 
ground, even if it be upon a theory différent from that upon which 
it was offered. Such rule is not so gênerai or so binding, however, 
as to require its application in this case for the purpose of enabling 
us to look for some possible ground for sustaining the admission of 
the record of Thompsôn's conviction. 

The judgment of the Circuit Court is reversed, and the case îs re- 
manded to that court, with directions to set aside the verdict, and for 
further proceedings not inconsistent with this opinion. 



BRADLBY v. ECCLES. 

(Circuit Court of Appeals, Second Circuit February 8, 1906.) 

No. 168. 

Patents — Pkioe Pubuc Use — ^Thill Couplino. 

The Hannan relssued patent, No. 11,260 (original No. 456,117), for 
a thill coupling, Ueld void for prior public use for more than two years 
before the flling of the application of the original patent. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

For opinion below, see 138 Fed. 911. 

H. P. Denison, for appellant 
W. A. Megrath, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. A careful analysis of the proofs has brought us to 
the same conclusion reached by the judge who heard the cause in 
the court below, which is that the défense of the prior public use of 
the invention described and claimed in complainant's patent (reissue 
No. 11,260, granted August 16, 1893) for more than two years prior 
to November 17, 1890, the date of the filing of the application for 
the original patent, was satisfactorily established. The évidence is 
cogent that prior to April 15, 1888, the patentée had perfected the 
invention, which was an improvement upon the invention of his 
earlier patent, and sent spécimens of his coupling for use to customers 
who had been familiar with the coupling of the earlier patent; that in 
the spring or early summér of that year he advertised the new coupling 
for sale, his advertisements being accompanied with recommenda- 
tions from some of his customers ; and that in September of that year 
he had it upon exhibition at the Onondaga county fair at Syracuse. 
No useful purpose would be served by a detailed discussion of the 
évidence. The prior public use of the invention in the spring of 1888 
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by Ghee, and by Dr. Haviland, is clearly established. Some of the 
other asserted instances of prior use are not supported by évidence 
which satisfies the rule requiring such a défense to be proved beyond 
fair doubt. Nevertheless, the probative force of the évidence of thèse 
instances is strengthened by the independent facts which hâve been 
adverted to. 

Much stress is placed by the complainant upon the manufacturing 
agreement between the patentée and Marsh, made in August, 1889, 
as indicating that the coupling of the later patent could not hâve been 
in existence at that date. This argument would hâve much weight, 
were it not that the agreement contemplated, as evinced by clause 
5, that both parties to it should hâve joint interest in ail patents re- 
lating to their partnership business, and should contribute jointly to 
the expenses in procuring such patents. 

The complainant being apparently an innocent purchaser of the 
patent, we reach the conclusion that it is invalid, with regret 

The decree is afErmed, with costs. 



WILSON V. OALCULAGRAPH CO. 

(Circuit Court of Appeals, First Circuit February 21, 1906.) 

No. 565. 

Patents — Infringement — ^Time-Recobding Machines. 

Tlie Hamilton patent No. 424,291, elaim 1, for a machine for record- 
ing measurements of time, and the Abbott patent, No. 583,320, for a 
calculagraph which embodies in a single machine the Hamilton deviee 
and one for recording the time of day, used specificaily in tlming long 
distance téléphone messages, construed, and held not Infringed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 133 Fed. 30. 

J. Stewart Rusk and Frederick L. Emery, for appellant. 
Edwin J. Prindle, for appellee. 

Before COET, PUTNAM, and ALDRICH, Circuit Judges. 

COLT, Circuit Judge. This is an appeal from the Circuit Court upon 
a bill brought for the infringement of the first claim of the Hamilton 
patent, No. 434,391, bearing date March 35, 1890, and the first and sec- 
ond claims of the Abbott patent. No. 583,320, bearing date May 35, 1897. 
Both patents relate to time-printing machines. 

The Hamilton patent is for a printing apparatus for recording meas- 
urements of time. The Abbott patent is for a printing apparatus for 
recording both measurements of time and the time of day. The Ab- 
bott apparatus is called the Calculagraph, and it embodies the com- 
bination of the Hamilton deviee and the old time-stamp. 
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Time-printing machines may be described in gênerai ternis as com- 
prising a printing platen, printing dies resembling the face of a dock, 
and ordinary clock mechanism arranged to rotate the dies. In the 
opération of printing, the card is placed between the platen and the 
dies, and the platen is depressed, thereby causing the dies to make 
an imprint upon the card. 

Time-printing machines may be divided into two classes, those for 
recording the time of day, and those for recording measurements of 
time, or the interval of elapsed time between the beginning and the 
end of an occurrence. It is apparent, upon reflection, that there is a 
wide différence in the conception which underiies thèse two types of 
machines. The conception of the time of day and the conception of 
the measurement of a portion of the period of time which constitutes 
a day are essentially distinct. One relates to some moment of time 
during the 24 hours which constitute a day, and the other relates to 
a measurement of some portion of the 24 hours independently of the 
time of day. Of course, we may. picture in the mind two différent 
times of day, and by the mental process of subtraction compute the 
measurement of the interval between thèse two times. This, how- 
ever, is a mère incident which only tends to confuse the mind, and 
does not in any way alter the fundamental distinction between the 
two conceptions. From this différence of conception, it foUows that 
the printed record of the time of day, or the two printed records of 
différent times of day from which a period of time may be computed, 
are différent from the printed record which shows directly and in- 
stantly the measurement of a period of time. From this diiïerence 
of conception it also follows that time-printing machines for record- 
ing the time of day are différent in construction and mode of opéra- 
tion from time-printing machines for directly recording measurements 
of intervais of time. 

The best illustration of a time-printing machine for recording the 
time of day is the machineof the Emerson patent, No. 224,666, dated 
February 17, 1880, known as the old time-stamp. In this machine 
there is the printing platen, and printing dies resembling the face of 
a clock. The printing dies comprise an outer annular die with figures 
or characters arranged in a circle like a clock dial, the two pointer 
dies located within this circle, correspondihg to the*hour and minute 
hands of a clock. The outer die is stationary, and the two pointer 
dies are rotated by ordinary clock mechanism just the same as the 
hands of a clock. Since the printing opération requires that ail the 
dies should lie in the same horizontal plane, the hour-hand die is made 
in the shape of a small triangle, thereby permitting the hands to pass 
or cross each other during their révolution. 

The purpose of the old time-stamp is to indicate the hour and min- 
ute the impression is made. The spécification of the Emerson patent 
says : 

"My Invention relates to certain Improvements In that clasg of stamps 
which are employed for marklng, dating, cancellng, or otherwise Impressing 
varions documents, and at the same time Indicatlng the hour and minute at 
r^ch such Impression Is made." 
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Undoubtedly the old time-stamp may be utilized for the purpose 
of Computing a period of elapsed time by making two imprints, the 
first at the beginning of the period, and the second at the end of the 
period, as illustrated in the following diagrams: 




M P 

Elapsed Time, 17 xniautea. 



By placing guides on the base of the old time-stamp, so that the 
card will occupy the same position relatively to the printing mechan- 
ism when the second imprint is made, it may also be used to print 
two superimposed impressions for the purpose of Computing a period 
of elapsed time, as appears by the following diagram: 




Eiapsed Time 17 minutes. 



Previous to the Hamilton patent in suit there existed in the art no 
time-printing machine for directly measuring and recording elapsed 
time in the same way as the old time-stamp records the time of day. 
The solution of this problem was not free from difficulties. In the 
old time-stamp, to print a record of the time of day we hâve simply to 
make a single imprint. In an elapsed-time machine, to print a record 
of elapsed time we must make two superimposed imprints, one at the 
beginning of the interval and the other at its close. It is comparatively 
easy to make a single imprint which is certain and intelligible. It 
is quite a différent thing to make a certain and intelligible record of 
two superimposed imprints. In an elapsed-time machine, we must 
first make certain which of the two arcs of the circle represents the 
measure of elapsed time, and, having done this, we must next make the 
two superimposed imprints présent an intelligible record. 
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As an illustration of the ifirst difficulty to be overcome, suppose, for 
example, we start with an old stationary dock- face die carrying a cir- 
cle of numerals-type and a minute-hand die rotated by clock mech- 
anism. It is apparent that the two imprints from thèse dies will net 
indicate with any certainty an interval of time. For illustration, sup- 
pose the first imprint, at the beginning of the interval, shows the hand 
pointing at the five-mînute numéral, and the final imprint at the close 
of the interval shows the hand pointing at the 30-minute numéral, it 
is évident, upon looking at the two positions of the hand upon the 
record, that we cannot tell which of the two arcs represents the meas- 
ure of elapsed time ; in other words, we cannot tell whether the elapsed 
time is 25 minutes or 35 minutes. This first difficulty may be over- 
come by the construction of a die which will show which imprint is 
made first. If, for instance, we make a single rotating die carrying 
a séries of numerals-type and a pointer-type, which points to the be- 
ginning of the séries, the first of the two imprints will be the imprint 
where the pointer points to the beginning of the séries, and the elapsed 
time will be represented by the arc between this position of the pointer 
and its position on the final imprint. This, however, is only the first 
step in the solution of the problem, for we are now met with another 
difficulty, namely, the printing of two superimposed imprints from 
this die which will présent an intelligible record of the elapsed time. 
While the initial imprint of this die will show a clear record of the 
beginning of the interval, the final superimposed imprint, if the rotat- 
ing numerals are again printed, and thereby superimposed upon the 
first imprint, will produce a confused record. Having devised a proper 
form of die, the problem still remains of printing from that die a final 
record which is intelligible. At this stage of the invention, therefore, 
it becomes necessary to devise a printing mechanism which will make 
a final record which is readable. This may be accomplished by omit- 
ting to print the numerals a second time ; in other words, by a printing 
mechanism so arranged that the pointer alone is printed at the final 
imprint. T'hus we hâve solved the entire problem by first devising a 
die whose imprint will always indicate the arc which is the measure 
of the elapsed time, and then by devising a printing mechanism in 
which the numerals and the pointer may be printed separately or in- 
dependently. It was in this way that Hamilton solved the problem 
of an elapsed-time printing machine. 

The Hamilton apparatus consists, first, of art integrial rotating die 
provided with an annular séries of scale of numerals-type and a 
pointer-type within the séries which points to the beginning of the 
scale or the zéro numéral; and, second, of two independent printing 
platens, one co-operating with the numerals-type, and the other co- 
operating with the pointer-type. At the beginning of the period of 
time which it is desired to measure and record, both the platens are 
depressed, thereby making an imprint of both the numerals-type and 
the pointer-type, as illustrated in the foUowing diagram: 
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Fig. X. Hamillon Initial Itnprînù 

At the close of the period of time the pointer-platen alone ïs de- 
pressed, thereby making a final imprint of the pointer-type only, as 
illustrated in the following diagram : 
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Fig. 2. Hamillon Final Imprint. 

During the înterval of time between the initial and final împrints,. 
as illustrated by Fig. 3 of thèse diagrams, the rotating die has 
traveled the arc of the circle included within the two positions of the 
pointer, beginning with the zéro numéral and ending with the 80 
numéral ; and, if thèse numerals represent divisions of time into 
minutes, it is apparent that the period of elapsed time is 80 minutes, 
since the pointer on the final imprint points to this numéral. 

. Thèse diagrams correspond to Figs. 6 and 7 of the Hamilton patent. 
With respect to the first imprint, it is, of course, immaterial whether 
or not we print the pointer, since the zéro numéral always indicates 
the beginning of the arc which represents the interval of elapsed time. 
The essential feature in this printing mechanism is that the numerals- 
type should be printed only once; in other words, one of the two im- 
prints must be limited to printing the pointer alone. The reason for 
this is obvious, for, if the numerals-platen vvas depressed in making 
the final imprint, we should hâve a confused and unintelligible record. 
We should bave one imprint of the numerals in one position, corre- 
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sponding to the position of the rotatîng die at tlie beginning of the în- 
terval, and a second superimposed imprint of the numerals in another 
position, corresponding. to the position of the rotating die at the close 
of the interval. For example, in the above iînal imprint, if tlie niimer- 
als-platen had also been depressed, we should hâve had the zéro nu- 
méral superimposed upon the numéral 80, the 10 numéral superimposed 
upon the numéral 70, and so on through the entire séries. 

Thèse observations show that the Hamilton invention résides, first, 
in the form of the die; and, second, in the idea of a separate or 
independent printing from a portion of the die. 

Coming now to the defendant's apparatus, we find that it consists 
of a minutes elapsed-time mechanism and a seconds elapsed-time 
mechanism. It also embraces parts which are immaterial to our 
présent inquiry, namely, a time of day mechanism comprising an 
outer stationery die with clock figures and an hour pointer-hand. 

The minutes elapsed-time mechanism comprises, first, a single rotat- 
ing die carrying type in the form of a semicircular séries of gradua- 
tions, the graduations at the end of each group of five units being longer 
than the rest, and a pointer-type within^ the séries which points to the 
beginning of the séries; and, second, a single printing platen which 
co-operates with the entire die in making the imprint. 

The seconds-hand mechanism comprises, first, a stationary die carry- 
ing type in the form of a complète circle of graduations like the sec- 
onds dise of a watch, and within this circle a rotating pointer-die; 
and, second, two printing platens so arranged that the larger platen 
prints the circle of graduations and a portion of the pointer at the first 
imprint, and the larger platen, together with the smaller platen, prints 
the circle of graduations and the whole of the pointer at the second 
imprint. 

The followihg diagram represents the beginning of an interval of 
time în defendant's machine, or the first imprint, which is made by 
forcing the large platen upward against the dies: 
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At the close of the interval, the large platen is again forced up- 
ward, together with the small seconds-hand platen; the large platen 
making an entire superimposed impression of the first imprint, and 
the small platen printing the remainder of the seconds pointer. The 
resuit is the following final imprint : 
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With respect to the minute-hand mechanism, ît is apparent that 
during this interval of time the rotating die has traveled the arc of 
the circle included within the two positions of the pointer; that is, the 
arc starting with the beginning of the semicircular séries of gradu- 
ations and ending with the graduation in juxtaposition with the 
pointer. It is also apparent that, if the graduations represent divi- 
sions of time into minutes, the period of elapsed time is 17 minutes. 
To be sure, the pointer on the final imprint does not point to a numéral 
which indicates the interval of elapsed time, as in the Hamilton device, 
but it does point to a graduation from which, by reason of the number 
of five-minute groups included between the two pointers, it can be 
quickly determined that this is the amount of elapsed time. 

So with the seconds-hand imprint, since we know the small portion 
of the pointer was first printed, we can détermine at once, by count- 
ing the graduations between this portion of the pointer and the 
whole pointer, the additional number of seconds which is to be in- 
cluded within the period of elapsed time. 

In the defendant's minute-hand mechanism we find the rotating 
die of the Hamilton invention, also a half-circle of graduations which 
correspond to the Hamilton numerals ; but we do not find Hamilton's 
separate and independent printing mechanism. 

In the, defendant's seconds-hand mechanism we find a form of 
separate or independent printing which resembles in its function that 
of the Hamilton invention; but we do not find the Hamilton rotating 
die with its pointer in juxtaposition with the zéro numéral, or, what is 
the équivalent, with the beginning of a séries of graduations. 
144 F.— 7 
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We may now turn to'a more spécifie examination of thé- Hamilton 
patent and the claim in issue. The spécification isays : 

"I, Emery M. Hamtlt^n; ♦ • • hâve invented certain new and usefui 
improvements in apparatus ïor recording measurements of time, space or 
quantity. * • * 

"ïhe object of this invention Is to enable measurements of tlmë, spftcê, or 
quantity to be easily and quickly recorded by automatically-ehanging mech- 
anism; and to this end such invention (Jonsists in the construction and com- 
bination of parts constituting my devlce, snjjstalitially as and for the purpose 
hereinafter specifîed." 

Hère follows a description of the printing mechanism, including 
the die. The spécification describes the opération of the machine as 
follows : 

"Suppose that an operatLve Is to receive ten cents par hour for his time. 
and that he reports for duty at 9 a. m. A card or ticliet, O, preferably hav- 
ing the name of the operative, is placed In position, for printing against the 
guide-strip, M, and both of fjie platens, g and h, are pressed downward, so 
as to prlnt upon the lower face of said ticket a faesimile impression of the 
numerals and arrowhead of the die, I), wîth the arrow-head at, O (zéro), 
as .shown in Fig. 6, after whlch such ticket so'stamped Is given to tlie opera- 
tive as his voucher. When the operator quits tvorli — say at 5 p. m. — he pré- 
sents hls ticket for completion, when It is placed in the exact position it be- 
fore occupied, and the platen, h, iS' pressed .downward so as to cause the 
arrow-head alone to be printed upon said ticliet; but as during the interval 
of eight hours said die will hâve made eight-tenths (8/10) of a révolution the 
second point of said arrow-head will be opposite to the numéral 80, which 
will represent the exact number of cents due for eight hours' work at ten 
cents per hour. The ticket; thus stamped is pald by the cashier and then be- 
comes his voucher for the amount disbursed." 

The spécification proceeds : 

"It will be obvious that àny desired number or order of figures may be 
eut upon the printing-die, s6''as to cause its impressions to represent hours 
and fractions of hours, etc., instead of dollars or fractions of dollars; the 
prlnelple of opération being the same in each instance. * * * This mech- 
anism Is equally adapted for keeping the accounts of any number of billiard 
tables, bowling alleys, etc., as the pointer or arrow-head is always at zéro 
when the flrst impression is taken, and when à second impression is taken of 
said arrbw*ead its changé of position will cause the printed record to show 
either the exact amount of tiine which has passed sinee the flrst impression 
was taken or the équivalent of such time in fractions of a dollar as may hâve 
been predetermined." 

The first- claim reads âs follows : 

"(1) A machiné for measurltig and recording Intervais of tlmCj In which 
are combined a rota table printing-die that is provided with an annular séries 
of progressive numerals-type and with g. pointer-type which is in 
Juxtaposition ; with the .zero-n,umeral of the séries, mechanism whereby said 
die mày be'rotated at a tinlform velocity, and mechanism whereby the nu- 
merals-type ând pointer -type may be separatély printed upon a ticket, sub- 
stantially as and for the purpose specifled." 

This claim covers an elapSed-timé printing machine in which the 
two novel and essehtial éléments are, fiirst, the rotating ciie with its 
séries; of progressive nurilé'r^ls-type and its pointer-typé in juxtaposi- 
tion with the zéro numéral; and, second, "mechanism whereby the 
numerals-type and pointer-type may be separatély printed updn a 
ticket." The spécifie elemeiitsbf the claim are as follows : \ 
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(1) A rotatable printing die provided with an annular séries of 
progressive mimerais. 

(2) A pointer-type in juxtaposition with the zéro numéral of the 
séries. 

(3) Mechanism for rotating the die at a uniform velocity. 

(4) Printing mechanism whereby the numerals-type and pointer- 
type mày be separately printed upon a ticket. 

The defendant's minute-hand mechanism contains the first three 
éléments of this claim, or their mechanical équivalents, since it is 
clear that the semicircular séries of graduations, with the pointer in 
juxtaposition with the beginning of the séries, is the équivalent of the 
Hamilton annular séries of progressive numerals with the pointer in 
juxtaposition with the zéro numéral. The infringement of this claim 
turns upon the fourth élément; in other words, it turns upon the 
answer to the question, Does the defendant's minute-hand mechanism 
embody "mechanism whereby the numerals-type and pointer-type may 
be separately printed upon a ticket"? "Separately printed" means in- 
dependently printed. An analysis of the Hamilton invention and the 
language of the spécification forbids giving thèse words any other con- 
struction than their natural and ordinary signification. Since in the 
defendant's minute-hand mechanism there is no separate printing of 
the graduations and the pointer, but only the successive printing of 
ail the dies, that mechanism does net come within the terms of this 
claim. Nor can thèse printing mechanisms be held to be the équivalent 
of each other, for the reason that the successive superimposed print- 
ing from both dies, which characterizes the defendant's machine, was 
the very thing which Hamilton not only sought to avoid, but which he 
must avoid in order to print an intelligible record. The originality 
of the Hamilton invention résides as much in his ingénions form of 
printing as in his die, and no apparatus infringes the claims of the 
Hamilton patent which does not hâve the essential features of thèse 
two éléments, or their mechanical équivalents. 

The same line of reasoning applies with equal force to the defend- 
ant's seconds-hand mechanism, since there is absent from this mech- 
anism the Hamilton die, which is made the fîrst élément of claim 1. 
The defendant's stationary die with its circle of graduations is simply 
a die in the form of the seconds-hand dise of a watch, and it is in no 
sensé the équivalent of the Hamilton die. 

The defendant's minute-hand mechanism does not infringe the first 
claim of the Hamilton patent, because it does not hâve the Hamilton 
separate-printing mechanism. The defendant's seconds-hand mech- 
anism does not infringe this claim, because it does not hâve the 
Hamilton die. 

It is true that Hamilton was the first inventor of a time-printing 
machine for directly measuring and recording intervais of time. It 
is also true that for this reason his patent should be liberally con- 
strued. But, at the same time, we know of no rule of construction 
which will permit the court to hold a machine to be an infringement 
of that patent which does not contain the original and vital éléments 
of the invention, in a suit in which the claim of the patent relied 
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upon expressly makes thèse éléments a part of the combinatîon cov- 
ered by the claim. 

The Abbott patent iil suit, No. 583,3S0, is for the Calculagraph, 
a printing machine which embodies the combination in a single ma- 
chine of the Hamilton device and the old-time stamp. The following 
diagrams taken from the patent illustrate the machine and the initial 
and final imprints which constitute the record : 
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In the first of thèse record diagrams we hâve the imprint of the 
time of day and the first of the two impressions made by the Hamil- 
ton device. In the second of thèse diagrams we hâve the last or 
pointer imprint of the Hamilton device. 

The mode of opération of the Calculagraph is as follows : 

Having placed the card to be printed in position in the machine, 
the operator pushes the right-hand lever forward or avvay from him, 
thereby causing the time-stamp to print upon the card the time of 
day; he next pulls this lever towards him, thereby making the first 
of the two Hamilton imprints, namely, the numerals; he next pulls 
the left-hand lever towards him, therelsy making the final Hamilton 
imprint of the pointer, which complètes the record. It will be noted 
that the right-hand lever is in fact two bent levers with a single 
fulcrum and one long arm in the form of a handle. It will also be 
noted that there are three indépendant opérations of thèse levers, and 
that différent dies are printed from at each opération. To illustrate 
this, suppose we remove the levers from the machine, and place a 
knob (like the old time-stamp) on the end of each of the pins or 
projections which co-operate with the levers, it is apparent that when 
we push down the first knob with the hand we will print the time of 
day, that depressing the second knob will give us the imprint of the 
Hamilton numerals, and that the same opération with the third knob 
will produce the Hamilton pointers. Thèse levers are simply a better 
and more convenient means for making three separate imprints from 
différent sets of dies. Upon this point the spécification says : 

"The employment of a pivoted handle or lever to depress the rod, O', 
instead of striking or pounding upon the same with the hand, the usual 
manner in mechanism of this description, is of decided advantage, as the 
disagreeable and sometimes painful efCeet on the operator's hand and 
the noise and jar incident to the strilîing or pounding are wholly ob- 
viated. The avoidance of noise is quite an important considération when, 
for instance, the apparatus is employed in téléphone exchanges, and of 
course It is désirable to pbviate the jarring because of its injurions effect 
upon the machine itself, and also upon other mechanism that might happen 
to be upon the same support or table therewith. Furthermore, by reason of 
the even gentle pressure, instead of the sudden violent blow imparted by 
the old construction, a eleaner and better impression, free from blurring, is 
obtained." 

The first two claims, which are the only claims in issue, read as 
follows : 

"(1) In a machine for making printed records, the combination of dies 
for printing the record of intervais, dies for printing the time of day, a 
single motor for driving both sets of dies, and a lever adapted by altetnate 
movements to cause impressions to be made from both sets of dies, sub- 
stantially as and for the purpose specified. 

"(2) The combination of mechanism for measuring and recording Inter- 
vais, comprising dial and pointer dies, time of day dies, a single lever 
for actuating the latter, and certain of the former, means for actuating the 
die or dies not àctuated by said lever, and a single motor for driving ail 
of said dies, substantially as and for the purpose set forth." 

The first claim calls for "a lever adapted by alternate movements 
to cause impressions to be made from both sets of dies." This 
lang-uag-e, as applied to thé actual invention covered by the patent, 
is vague and uncertain. There is no lever in the patented structure 
which is adapted by its alternate movement to make impression» 
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from both sets of dies. The lever fiere referred to is evîdently the 
right-hand lever, which, by its altertiaté movements, only makes im- 
pressions from ©ne set . of dies and a part of the other set. There 
is no lever described in the spécification which by its alternate move- 
ment causes the printingi of a complète record. 

The second claim calls for a lever for actuating the time of day 
dies and a portion of the elapsed-time dies; that is, the numerals and 
means for actuating the remaining dies, that is, the pointer-dies. 

The Scope of the real invention covered by thèse claims is narrow. 
If it were not that botii sets of dies are driven by a single motor 
built upOn the ordinary clock mechanism, it is doubtfùl if we could 
escape thé conclusion that thèse claims are for mère aggregations. 
At ail events, thèse claims raiist be limited to independent sets of 
dies which are independently operated by levers. The dies in the 
defendant's machine are so organized that they are not divided into 
independent sets, and consequently they do not require in their opér- 
ation the levers of the Abbott patent. In the printing of the time of 
day dies and the minutes elapsed-time dies, the défendant employs a 
single lever. This lever by a movément in one direction opérâtes 
ail of thesë dies, thereby making the first imprint, and by a successive 
movemènt in the same direction again opérâtes ail thèse dies, thereby 
making the final imprint. 

In the printing of the seconds-hand dies the défendant uses an 
additional secondary lever, which is operated by a push-button at- 
tached to the main lever already mentioned. When the main lever 
is moved in one direction, in addition to printing the time of day dies 
and the minute-hand elapsed-time dies, it also prints the seconds-hand 
stationary die and a part of the pointer-die. When the lever is again 
moved in the same direction and at the same time the push-button is 
pressed, ail the «dies are agàin printed, together with the whole of the 
seconds pointer-die. In other words, the only function performed by 
this secondary lever is to cause the printing of the wholé of the sec- 
onds-pointer upon the final imprint. The main lever in the defendant's 
machine does not correspond to either lever of the Abbott patent, and 
there is nothing in the use of the seCondary lever, in combination with 
the main lever, which brings the defendant's mechanism within either 
claim 1 or claim 3 of that patent in view of the narrow range of the 
Abbott invention. 

The fact that the Calculagraph has; proved of great utility in timing 
long-distance téléphone messages would hâve an important bearing 
on the question of the pâtentability of the Abbott âpparatus, if that 
question were doubtfùl ; but, under a well-settled rule, mère utility 
cannot serve to enlarge the scope of the Abbott invention, which, 
as we hâve already said, is limited to the structure disclosed in the 
patent. . , , , 

Upon fuU considération, we are of tbe opinion that the defendant's 
machine does, pot infringe claim 1 of the Hamilton patent, or either 
claim 1 or cflâim 3 of the Abbott patent. 

The deçreè of the Circuit Court is reyersèd,, and the case is re- 
mandêdto;t^i# court with directions to dismiss the bîll, with costs; and 
,the appeUià,rit\r^CQvers cpsts of his appeal. 
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J. L. MOTT IRON WORKS et al. v. F. W. WEBB MFG. CD. 

(Circuit Court of Appeals, First Circuit February 26, 1906.) 

No. 602. 

Patents— iNFEiNGEMENT — Watee-Closets. 

Ttie Chadbourne patent, No. 461,734, for an Improved construction of 
tlie bowl and seat in water-closets, claim 1, construed and held not 
infringed. : 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinioh below, see 136 Fed. 863. 

William P. Preble, Jr., for appellants. 

William A. Macleod (George P. Dike, on the brief), for appellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

COLT, Circuit Judge. This appeal relates to the Chadbourne patent, 
No. 461,734, bearing date October 20, 1891. The patent is for im- 
provements in water-closets, and the claim in issue reads as follows : 

"(1) In water and otlier lilie closets or articles, tbe. combination, with 
the seat thereof having Its main openlng extended tb form a cut-away 
portion or opening extending through thé front part of the seat, of the bowl 
constructed to also form a front passage and to stop or close the forward 
part of the front cut-g.waj' portion or opening in the seat when the seat is 
elosed, substantially as aiid for the purposes herein set forth." 

This is the comprehensive claim of the patent, and was intended 
to cover broadly the Chadbourne invention. 

The case, as presented turns on the question of infringement, and 
this question résolves itself into the single inquiry: What is the 
invention covered by the patent? If the Chadbourne invention is for 
a water-closet in which the essential and characteristic features are a 
cut-away seat in the form of a horseshoe, and a bowl with a lip or 
projection which fills the opening in the seat, then undoubtedly the 
défendants' water-closet embodies thèse features.. If, on the other 
hand, the Chadbourne invention is for a water-closet in which the 
essential and characteristic features are a cut-away seat which ex- 
tends well forward to prevent the body from coming in contact with 
this part of the seat, as in ordinary closets, and a bowl with a 
similar front extension, and having also a raised lip at the front for 
the purpose of making a tight joint with the seat, and so prevent- 
ing the escape of odors or gases, then the défendants' closet does 
not contain the Chadbourne invention. 

The nature and scope of the Chadbourne invention are to be de- 
termined by an examination of the spécification and drawings of the 
patent. 

The spécification say s: ' 

"The invention consists in a novel construction of both the bowl and seat 
in front, substantially as hereinafter descrlbed and more particularly pointed 
ont in the daims ; and the object of the invention is not only to prevent con- 
tact of the body with the front portion of the seat and bowl, especially the 
front part of the seat, which under ordinary constructions Is f requentJy 
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In an unflt condition, especlally in closets of public resort, Including stores, 
offices, &c., foriuse excluslvely by women, but to keep ttie closet or its 
seat clean wittiout requiring constant care, and to exclude ail escàplng 
odors from the eloâet when the lid Is closed. It alSo prevents any deposit 
from coming or remalning on the front of tlie seat and bowl, tliereby In- 
surlng a elean, dry exposure of said parts. • * * 

"Figure 3 [represents] a view in perspective of tbe closet In part, show- 
Ing the seat as partly raised to more fuHy display the construction of the 
front portions of the bowl and seat" 

This figure is illustrated in the following eut: 




' The spécification proceeds : 
"The main configuration' of the bowl may be similar to that in gênerai 
use, also the main configuration of the opening, E, in the seat be slmilar 
to that of the opening in other water-closet seats; but both parts are 
of spécial and peeuliar construction in front Thus the front part of tlie 
bowl on top is constructed to form a wide forwardly-extended portion, b, 
to the Upper opening of thè bowl, termlnating in a cross-lip or strip-like 
part, c, formlng the upper front marginal portion of the bowl, and which 
is raised or projects above the upper marginal portion generally of the bowl 
— that is, above the portion thereof in rear of said llp or strip-like part. 
This spécial construction of the upper marginal portion of the bowl In front 
opérâtes, in conjunctlon with the spécial construction of the seat, C, in 
ftont, to accomplish the ends for which the invention is designed. 

"The seat, C, Jias its opening, B, extended for a certain portion of its 
wldth in front, or in other words, the seat is eut away in front to form 
a forward extension b, preferably of less width than the extended portion 
or passage, b, of the bowl oVer whiCh it cornes when the seat is closed, and 
said forward poitlon, bi, of the seat extends clear through the forward end 
of the seat and terminâtes at its buter end in a crossing latéral extension, 
&2, which is of a shape and size to closely secure the raised llp part, c, 
of the bowl within it when the seat is closed, thus practlcally making an 
air-tlght joint between the seat and bowl, and excluding the escape oî 
eflauvia through the opening in the seat when the lld, D, of the closet is 
closed, including the front crossing extension, 6^, of the opening, 6', the 
raised lld part; c, of the bowl vlrtually formlng a closing end to the for- 
ward portion of the opening in the seat when the seat Is closed, both 
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when tbe lid, D, is open and when it is shut down. The marginal portion 
of the bovvl at tbe upper openlug thereof also serves to support the seat. 
By this construction, too, of the bowl and seat in front, both are protected 
from receiving or holding any objectionable drlpplngs or molsture at said 
parts from the person on the seat, and the body is liept from contact with 
~the front portion of the seat and bowl, and the seat is kept clean or free 
from objectionable deposits or moisture in front at ail times without re- 
quiring constant or spécial care at the cost of time or labor to keep It so." 

As appears from the spécification, the patentée first states the 
objects for which the invention is designed. Thèse are (1) to pre- 
vent contact of the body with the front portion of the seat or bowl ; 
(2) to keep the seat clean without requiring constant care; (3) to 
prevent any deposit from coming or remaining on the front of the 
seat and bowl ; and (4) to prevent the escape of ail odors from the 
closet when the lid is closed. 

The patentée then proceeds to déclare that the seat and bowl are 
of spécial and peculiar construction in front. The front part of the 
bowl on top is constructed to form a wide forwardly extended por- 
tion terminating in a cross-lip which projects above the upper mar- 
ginal portion of the bowl. The seat has its opening extended for 
a certain portion of its width in front. In other words, the seat 
is eut away in front to form a forward extension. This forward 
portion of the seat terminâtes at its outer end in an extension of a 
shape and size to secure closely the raised-lip part of the bowl ; thus 
making an air-tight joint between the seat and the bowl. The raised- 
lip part of the bowl forms a closing end to the forward portion 
of the opening in the seat when the seat is closed. By this construc- 
tion of the bowl and seat the purposes of the invention are accom- 
plished. 

In harmony with the main descriptive features of the spécification, 
the first claim is for the combination of a seat having its main open- 
ing extended to form a cut-away portion or opening extending through 
the front part of the seat, with a bowl constructed to form also 
a front passage and to stop or close the forward part of the front 
cut-away portion or opening in the seat when the seat is closed. 

We think the foregoing review of the Chadbourne patent leaves 
no doubt in the mind that the first and most essential featùre of the 
invention is the forwardly extended portion of the seat and bowl, 
which makes an extended opening by means of whic-h the body and 
ail objectionable matter are kept from contact with thèse parts of 
the closet, and that the other characteristic feature is the raised lip 
of the bowl, which, in conjunction with the spécial construction of 
the forward part of the seat, is designed to make an air-tight joint 
when the seat is closed. 

Since there is absent from the défendants' closet the first and 
primary feature of the Chadbourne invention, namely, the forwardly 
extended portion, or opening, of the seat and bowl, it clearly cannot 
be held to infringe the first claim of the Chadbourne patent. 

The decree of the Circuit Court is reversed, the cause is remanded 
to that court, with directions to dismiss the bill, and the appellants 
recover their costs of appeal. 
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: DOWNES T. ^ET]p3R-HEANY DEYELOPING CO. 

(Circuit Oôiifrt, M.' D.Péiihsylvarila. Pebruary 23, 1906. On Rehearlng 

Matëli 13, 1900.) 

No. 1. 

Patents — Infeinqement — Instjlation of Eusctricai- Condtjctoes. 

The Downes patents, No. 534,785 and No. 709,001 for an Improve- 
ment thereon, botli coverlng a process for applying asbestos insuîation 
to electrlcal conductors and the resultjng produet, the process consist- 
Ing In Its essentlal f eatures of brushing or earding the insulatlng ma- 
terial after it bas been gluèd to the wire to raise a nap, laying It In one 
direction, and then. compresslng it to form a mat which is then coated 
with a Waterproof material, eonstrued, and Tield not infrlnged as to 
elther process or produet by the Heany patent, No. 740,131. 

In EquityJ Suit for infringement of letters patent No. 534,785, 
granted February 36, 1895,, and No. 709,001, granted September 16, 
1902, for a process of applying asbestos insuîation to electrical con- 
ductors, and the resulting produet, both issued to Louis W. Downes. 
On final hearing. 

Philip Mauro and Reeve Lewis, for complainant. 
Henry E. Everding, for respondents. 

ARCHB ALD, District Judge. The issue hère is one of infringe- 
ment. The prior art is resorted to simply to confine the patents sued 
upon to that which alone, as it is claimed, is new in thern. Being so 
confined, it is conceded that there is nothing there which anticipâtes 
them; although, otherwise, it is contended, there would be. Neither is 
any point made with regard to the processes covered by the patents, 
that they consist simply of a succession of mechanical step's, which ac- 
cording to some authorities are not supposed to be patentable. Passing 
ail this by, it is confidently asserted by the défendants, that no in- 
fringement is shown; and this is the question to be disposed of. 

There are two patents ih suit, both issued to the complainant, Louis 
W. Downes, one February 26, 1895, and the other, September 16, 1903; 
the second being merely an improvement on the first. Both are for 
a method or process of applying asbestos insuîation to electrical con- 
ductprs, particularly the wires of armatures and field coils; and, as 
an article of manufacture, the produet resulting therefrom. Mag- 
netic wires hâve necessarily to be small, and the insuîation upon them 
as thin as possible in order to economizé space. Among the recog- 
nized materials suitable for this purpose, silk is prohibitive on account 
of the cost ; and cotton, which in many respects is valuable, eventually 
becomes carbonized by the beat generated by tlie electric current in the 
coils, thus losing its insulating quality and actually betoming a con- 
ductor instead, causing short-circuiting with its attendant evils. The 
possibilities residing in asbestos as an alternative, on account of its 
heat-resisting propertiés, were recognizéd prior to its use by the com- 
plainant, but the efforts in that direction, at least as to magnet wires 
do not seem to hâve met with success. The difificulty was to so apply 
the asbestos to the wire, that it would be at the same time compact, 
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evehly distributed, and tliin; and this problem Mr. Downes as it is 
claimed, was the first to solve. 

Speaking to the subject in the spécification of the first patent, the 
inventer says: 

"Heretofore asbestos insulation has beeu defective and unsuitable, * * ♦ 
because, from ttie nature of tlie substance, it is extremely diflicult to ap- 
ply it to the wire in a compact, uniform, and siifliciently thin coating, and in 
a permanent manner. * * * It has been proposed • * * to apply 
an asbestos covering to a tube by weavïng or braiding [as in a whip-braid- 
ing machine] strands of asbestos flber around a wire, but such procédure 
has not been found successful in practice because the asbestos flbers are 
short and brittle, and the covering is easily abraided, and detached from 
the wire in handling and in use. • • * The object of the présent in- 
vention is to remove thèse difficulties, and to provide means for the man- 
ufacture of asbestos insulated conductors at small cost, and havlng prop- 
erties requisite to a(lmit of their use in armature windings, house wiring, 
and for like purposes." 

Proceeding to describe the several steps in thç process, he further 
says : 

"According to my présent invention the wire, after first being coated 
with a quick drying adhesive mixture, such as some form of gum, applied 
thereto by any suitable means, is covered with the asbestos fiber, wound 
spirally or otherwise thereon, by any suitable mechanism well known to 
those famllar with the art. The wire is then subjected to a finishing process 
consisting in, flrst, combing or brushing out the asbestos covering to re- 
move ail superfluous lumps, irregularities, etc., and laying the nap ail in 
one direction ; second, applying pressure to the covering whereby the fiber 
is matted together in a compact layer, the thickness being gradually reduced 
to a suitable point; third, applying a coating of a water-prooflng and 
toughening compound, to protect the Insulation from injury in handling, 
and to impart to it moisture-resisting properties. After thèse opérations 
the conductor is preferably passed again between pressure rolls and drawn 
through dies to impart a soft finish and reduce the insulated conductor to 
an even diameter." 

Referring to the carding, it is said : 

"The brushing or carding of the asbestos fiber Is an Important step of 
the process and contributes largely to the excellence of the finished product, 
and it la mainly to admit of this opération being successfully performed 
that the wire is coated with adhesive substance before applying the asbestos 
flber, sinee I hâve found it Impracticable to raise the nap properly unless 
the fiber is applied to the wire by the aid of an adhesive material. I there- 
fore désire," says the inventer in conclusion, "to cover broadly the im- 
provement consisting in applying the fiber by means of an adhesive sub- 
stance and brushing, carding, or raising the nap, irrespective of the précise 
mode for finishing the product." 

Briefly summarized, the essential steps in the process, as so specified, 
would seem to be: (a) Coating the wire with an adhesive; (b) cover- 
ing it with asbestos fiber wound spirally or otherwise thereon; (c) 
combing or brushing the asbestos, to remove lumps and irregularities, 
and lay the nap in one direction; (d) matting the fiber in order to re- 
duce and compace it; (e) waterproofing it, to toughen and protect it; 
and, finally (f) passing it again through pressure rolls and dies to 
smooth and reduce it to an even diameter. It is asserted, however, that 
the manner of finishing the insulation after raising the nap may vary, 
without departing from the invention; and that some of the steps in 
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the process may be used without others. It îs claimed for the finished 
product, as so manufactured, that it possesses characteristics which dis- 
tinguish it from other insulated conductors, theretofore made or known ; 
in that the covering is dense and compact ; the fibers matted or felted 
together, and adhering closely to the wire; the surface smooth and 
uniform; and the covering very thin — the latter characteristic, as is 
pointed out, being of great importance in windings for armatures and 
field coils. Thèse qualities are due, as it is said, to the napping and 
compressing of the fiber, by which a tough, dense, and cohérent fabric 
is produced, as distinguished from one with a séries of coils or strands, 
with more or less space between them and having an inhérent tendency 
to separate or spread. Upon this, the following daims are formulated, 
which are relied upon hère: 

"(1) The described process of applying a flbrous insHlatîng covering, sncL 
as asbestos, to an electrical conductor, whicb process consists in coating the 
conductor )vith an adhesive substance, wrapping or wlndiiig the fiber there- 
on, brushing or cardlng the latter to raise à nap, and then pressing or com- 
pacting the flber, substantially as set forth. 

"(2) In the manufacture of Insulated electrical conductors, the Improve- 
ment which consists in applying a fibrous covering of asbestos to the vrirO; 
brushing the flber in one direction, and compressing and reducing it to a 
emooth surface and uniform dlameter, substantially as described." 

"(8) As an article of manufacture, an electrical conductor having a com- 
pact, Uniform covering of asbestos flber, wound spirally thereon, matted, 
compressed and water-proofed substantially as described." 

"(9) As an article of manufacture, an electrical conductor having a thin, 
compact, uniform covering of asbestos flber wound thereon and attached 
by adhesive substance, the fibers being matted and compressed into a co- 
hérent fabric, substantially as described. 

There can be no question as to the utility of this invention, or the 
advance made by it in the art of electrical insulation, particul'arly as 
applied to magnet wires. It may be attributed to the discovery that 
asbestos in a fleecy or flocculent condition can be manipulated in a way 
not possible with previous forms in use ; the means adopted by the in- 
ventor for producing this condition being, by combing, brushing, or 
carding it, after it bas been put upon, and made to adhère to the wire. 
This is of the essence of the process,, the material, when so treated, 
being able to be matted and compacted together, in order to produce 
a uniform, cohérent, and attenuated fabric, completely covering and in- 
sulating the wire. It is the resulting product, and the means by which 
it is produced, that are made the basis of the recited daims. There are 
generalities of expression in those with regard to the product, which, if 
unrestricted, would carry them far beyond this, embracing, for in- 
stance, any thin, compact, and uniform asbestos covering, glued to the 
wire, in which the fibers were matted, compressed and waterproofed, 
however brought about. But this broad construction will hardly be 
contended for; or, if it is, it cannot be sustained. Having regard to 
the prior art, as disdosed in the références cited, the invention, while a 
mëritorious one, is not of an extended range. It was no. new to pro- 
vide, as a preliminary, that the wire should be coated with an adhesive, 
a most obvious expédient (Herstman, 1859; Splitdorf, 1881; Strong, 
1882; Reed, 1887; Splitdorf, 1888; Randall, 1893)-; nor to make use of 
asbestos as the insulating material, either in the form of a thread 
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(Shuster, 1879; Cornwall, 1881; Strong, 1882; Splitdorf, 1888; Johns, 
Jr., 1889), in fiber (Splitdorf, 1888), or in mixture (Cornwall, 1881; 
Kissel, 1887; Johns, Jr., July, 1889; Holcombe, 1890). The use of 
fibrous mater ial in a fleecy or flocculent condition, as, for instance, raw 
carded cotton in sliver, was also known (Splitdorf, 1881; Cuttriss, 
1891 ; Randall, 1893 ; Robinson, 1894) ; and the matting or felting of 
the same into a compact mass (Cuttriss, 1891) ; as well as the com- 
pressing, reducing, and smoothing it, by means of dies, rollers, spring 
fingers, or other similar devices (GiJpin, 1883; Habirshaw, 1886; Hol- 
combe, 1890; Cuttriss, 1891; Buckner, 1892) ; and finally covering it 
with a waterproof protection (Shuster, 1879; Cornwall, 1881; Cowles, 
1883). It may be that several of thèse références apply to the in- 
sulation of other than magnet wires; but they cannot be separated on 
that account, in this considération, alî of them belonging, as they do, 
to the same gênerai art. 

This review, while it develops no direct anticipation of the com- 
plainant's invention, serves to disclose that which of necessity is its 
essential and distinguishing feature. No doubt the process which he 
devised is not to be found in anything which had preceded it ; yet, with 
the one exception of carding the insulating material after it has been 
glued to the conducting wire, every other step in it, and more or less 
in the same order, is. It is in this, and in the matting and compacting 
obtained as a resuit therefrom, that the novelty as well as the merit of 
the invention resided ; and to this, as set out in the spécifications and 
claims, the complainant as a conséquence is confined. According to 
what is there stated, he brushes or combs the asbestos after it is fas- 
tened upon the wire, getting it into a fleecy condition superficially, pre- 
paratory to its being matted and compactée! again, in the way described, 
to which in that state it lends itself in a way that it would not other- 
wise. It is possible that this combing or carding may be made down to 
the wire, if desired; and also be given a spiral form, according td the 
apparatus devised and patented by the same inventer, about the same 
time. But whatever its extent, and however brought about, it is, in 
strictness, the arising of a pilous surface, or napping as it is expressly 
denominated in both patents, and its place in the process is definitely 
fixed as after and not before the material has been applied to the wire. 

It is a grave question also whether the invention is not confined 
for material to asbestos thread or yarn. It is true, that fiber, in genei- 
al terms, is spoken of, both in the spécifications and claims. But it 
is évident from both that fiber in this particular form is what is 
contemplated, and, in at least one place, thread is expressly mentioned 
in the first, as it is also in the second patent, founded on the same 
process. It is in the argument of counsel, however, when the appli- 
cation was under considération by the Commissioner of Patents, that 
the use of a yarn is particularly emphasized. Distinguishing the sec- 
ond Splitdorf patent, in which asbestos in the form of an untwisted, 
spread, and flattened thread,_ is employed, the practicability of this 
on account of the character of asbestos fiber is questioned; and it is 
at the same time pointed out, that, in the form of yarn, which it is 
plainly intimated is intended to be used, it has a very différent struc- 



ture atid elïect. The characteristic advantages of the inventor's 
product, it 19 furthef declared, are due "to the application of the 
spirally wotind thread» the napping or carding, aïod the côimpression 
or matting"; each of which, it is said, contribùtes: and is :essentiai 
to the resuit obtained; the thread spirally wound being thus pjut. on 
a par with the rest. Disclaiming in this way as impracticable, the 
use of asbestos in any other shape than a thread, and contending for 
especial advantages to be derived therefrom, it hardly lies with the 
complainant to now claim, that the invention is broad enough to 
cover asbestos fiber in whatever form applied. 

Without passing defiriitely, hovvever, upon this point, and assum- 
ing for the sake of argument that, except for what bas been so alluded 
to, the particular form or condition in which the asbestos is to be 
applied to the wire is left open and unspecitied; it by;no means follows 
that this preliminary step in the process can be made interchangeable 
with others which corne dater on. It is after the cénductor has been 
coated with the adhesive, and the asbestos has beenîwrapped about 
and madé to adhère to it, that it is subjected to thé combing, brush- 
ing, or'cafdingi which is provided for, and the compressing, compaet- 
ing, smoothing, and reducing, which follow on. Nor is there a sug- 
gestion that the order which is so arranged may be reversed, by which 
the asbestos for instance may be combed or carded first, and then ap- 
plied. On thecontrary, ît is expressly declared in the spécifications, 
that it is mainly to admit of this opération being successfully per- 
formed, that the wire is coated with the adhesive before applying the 
asbestos, it having been found impracticable as the inventer affïrms, 
to raise the nap properly unless this course is pursued. The manner 
of wrapping the wire as well as of finishing the product, is care- 
fully reserved in the spécifications, ànd some of the steps in the pro- 
cess, as it is said, may bè omitted; but not this. Having regard to 
the function, moreover, which is assigned to the combing or brushing, 
the order caHnot be transposed. Not only is the purpose of it to 
remove lumps or irregùlarities and lay the nap or fiber ail one way, 
but admittedly, also, to produce a fleecy, flocculent, or yielding sur- 
face, preparatory, and essential to matting and compacting it; which, 
of itself, présupposes a constituent material already on the wire to be 
so operated upon. 

This brings us to.a considération of the défendants' process; some 
points of which hâve been necessarily touched upon, in what has 
been so discussed. It follows, in the main, the patent issued to John 
Allen Heany, September 29, 1903, which was the culmination of a 
number of patents by the same inventor, seeking to work out similar 
ideas. By this,' asbestos in filmy flakes, like raw cotton sliver, is fed 
from a hopper, by means of a traveling belt in the form of a toothed 
conveyor, to a revolving and advancing wire, previously coated with 
an adhesive, by which the films are taken up and wrapped spirally 
about it. After being somewhat compressed together, it is then passed 
into a bot chemical bath composed of various ingrédients which cou- 
verts the: asbestos into, or gives it the character of, a paint or paste; 
in which pasty condition it is run through a number: of spring pressed 
dies which scrape off the superfluous parts of the mixture, gradually 
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reducing it to the desired thickness; and, after being subjected to the 
action of squeeze rollers by which it is still further compacted to- 
gether — or, without this action — it is passed over a flame to bake and 
harden it; and finally it is put through smoothing rollers to give it an 
exterior finish. 

There is, undoubtedly, in this process, a correspondence in some 
respects with the complainant's invention. The same insulating mate- 
rial, asbestos, is employed ; it is united to the wire by means of an ad- 
hesive, previously appHed ; advantage is taken of the fleecy or floccu- 
lent condition of the material, to secure uniformity, compactness. and 
cohésion ; and finally, pressure is made use of , not only to reduce, but 
to mat and compact, the insulation. The chemical bath, to which the 
asbestos is subjected, may also be regarded as supplying a waterproof 
coating. But with this, the resemblance ceases, the two processes 
in other respects being materially différent. Most marked, in the de- 
fendants' case, there is no brushing or carding, which with the com- 
plainant is an essential and controlling feature. The défendants, as 
we hâve seen, make use of asbestos fiber in a filmy condition like cot- 
ton sliver. Whether it is reduced from the raw into this form by 
themselves or is manufactured by others, from whom they purchase, 
is not material; nor, that, in the réduction, carding may be employed. 
The point is that ail this is done before the process begins, and is no 
part of it. The asbestos, for ail that it matters, might be prepared 
in China. And it is essential, that it should be prepared somewhere, 
before it is put into the hopper, which is the start. Neither, in strict- 
ness, is the belt conveyor, by which the fiber is taken up and fed to the 
wire, a carding device, nor intended to operate as one; or, at least, 
not in the manner contemplated in the patent. It is true, that it is 
armed with teeth like a comb or card, which catch up the fiber and 
carry it in fleecy flakes or films to the wire ; and it may be that thèse 
are drawn out and made to lie in one way, in the process. And if, 
in one sensé, this is in the nature of a combing or carding, it is not 
of the character provided for in the patent, which, as we hâve seen, 
is not only to remove lumps and irregularities (which in the de- 
fendants' case has already been done in the manufacture) ; or to lay 
the films ail in the same direction (in which respect there may be a 
coïncidence) ; but, as a preliminary to this, to raise a nap or pile on 
the surface, by teaseling or drawing out the fiber. This in the com- 
plainant's process is the one prédominant and significant feature, upon 
which the others, following it, hang. And, as pointed out above, it 
cornes of necessity after the material has been put upon the wire, 
on which it dépends, and which it contemplâtes and présupposes. 
Neither in the complainant's process, is any counterpart to be found 
for the chemical bath, which appears in that of the défendants'. It 
is possible, as already suggested, that this may hâve a hardening and 
waterproofing effect, but only incidentally and indirectly, and can 
hardly be made to take the place of the final exterior coating provided 
for in the patent. And while, if in other respects similar, the intro- 
duction of this additional feature might not avoid infringement , as 
the case stands, the two processes being otherwise materially différent, 
it serves to emphasize the distinction between them. While then. 
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speaking broadly, both processes may utilize the same gênerai idea, 
that asbestos in a flèecy condition, wrapped about and glued to a 
wire, may be compressed and matted together, so as to form a thin 
and dosely compacted insulation, such as is required for magnet 
wires; yet neither appropriâtes the whole of it, and each goes about 
to develop it differently. The défendants give prominence to the man- 
ner of applying the material (left open in the patent), and the condi- 
tion in which it is applied, having already been reduced to a floccu- 
lent form; the complainant, to the manner of manipulating it after- 
wards, by napping or carding, so as to produce a fleecy surface suit- 
able to be operated upon; and both diflfer in the way the material is 
applied, as well as in its subséquent treatment, which are not inter- 
changeable, and must be severally and respectively followed. 

At this point the second patent issued to the complainant September 
16, 1903, may be appropriately considered. As an improvement upon 
the first, the essential steps of which it adopts, if the , défendants do 
not infringe upon the one, neither is it to be expected that they will 
be fourid to do so upon the other. : The advantages supposed to be 
secured by the improvements introdacéd are best stated in the words 
of the inventor ; 

"While the inventions of my prevlous patents [enumerating them] relatlng 
to processes and machines, adapted * ♦ * for coatlng metallic conduct- 
ors with asbestos insulation hâve been , quite successful in accomplishlng 
thèse résulta [referrjng toi certain results, which he has just spoken of], 
extensive experlttient and Investigatlot» hâve disclosed difflcultîes which 
hâve at least tended to rétard the Indiistrîal extension of the use of the as- 
bestos Insulated conductors produeed àocording to sald inventions. Thèse 
diffietilties conslst in the Injury done ocoasionally to the asbestos Insula- 
tion in the carding and rolling thereof, çàrtlcularly in the rolling, as the 
rolls quite frequently bedôme clogged, aûd, catchlng the asbestos yam, tear 
it from the vfire. * * * This difflcùlty is largely due to the fact that 
the rolls in order to make contact -with the periphery of the covered vyire 
must be of extremely small diameter. * * * After extensive experl- 
ments, I hâve succeeded in avolding the difflcultîes above referred to by my 
présent Invention; the principal feature ôf which consists in subjecting the 
asbestos Insulation to pressure alternately applied and released. This pres- 
sure is preferably «pplled in the form of a rapid succession of blows uni- 
formly distrlbuted over the entire surface of the insulation and actlng to 
beat down and compress the same against the wire, or, in other words, the 
^sbestos insulation is swaged or subjected to a swaging opération analogous 
to that employed in the wbrking of metals." 

It is not necessary to quote further, nor to set forth the claims in 
which the invention is expressed, the first, second, third, sixth, eighth, 
and ninth being those which are relied upon : 

"(1) The hereln-descrlbed process of producing insulated electrlcal con- 
ductors conslsting In coverlng the conductor with a suitable Insulating 
material and subjèeting the insulation to pressure alternately applied and 
released, thereby dompactlng the insulation on the conductor. 

"(2) The heréin-descrlbed process of producing insulated electrlcal con- 
ductors consistlng in coverlng the conductor with a suitable insulating ma- 
terial and subjecting the Insulation to pressure alternately applied and 
released In rapld succession, thereby compacting the insulation on the con- 
ductor. 

"(3) The hereln-described process of producing Insulated electrlcal con- 
ductors conslsting in coverlng the conductor with a suitable insulating ma- 
terial, and subjecting the insulation to pressure alternately applied and re- 
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leased In rapid succession; the application of the pressure being equally 
distrlbuted over the entire surface of the Insulation, thereby uniformly coin- 
pactlng the insulation on the conductor." 

"(6) The proeess of produclng insulated electrlcal conductors conslstlng 
in applylng an adhesive substance to a conductor, coTering the conductor 
with a suitable Insulatlng materlal, and subjecting the covered conductor to 
pressure alternately applled and released in rapid succession, thereby com- 
pacting the insulation on the conductor." 

"(8) The proeess of produclng insulated eleetrical conductors conslstlng 
in applylng an adhesive substance to a conductor, covering the conductor 
with a suitable Insulating material, napping the insulatlng covering to re- 
move Irregularitles and lay the nap ail in one direction, and subjecting 
the covered conductor to pressure alternately applied and released In rapid 
succession, thereby compacting the insulation on the conductor. 

"(9) The proeess of produeing insulated eleetrical conductors consisting 
In covering the conductor with a suitable insulatlng material, moistenlng the 
Insulation and subjecting the covered conductor to pressure alternately ap- 
plied and released in rapid succession, thereby compacting the insulation on 
the conductor." 

Some of thèse, as they stand, if not ail of them except the last 
two, are so broad as to be of doubtful validity, from which they are 
only to be relieved by reading into them from the spécifications 
the steps which they présent in the barest outline. But without stop- 
ping upon this, the one feature common to them ail is the subjecting 
of the insulating material to pressure alternately applied and released, 
Dy which it is compacted on the wire; which if the défendants' proeess 
does not show, it does not infringe. 

The principal subject of complaint upon this score seems to be 
the succession of dies in use in the défendants' machines, through 
which the wire is carried after it leaves the chemical bath. Thèse 
dies are some 8 or 10 in number, strung along one after the other, 
which alternately compress and release the material, as it is claimed, 
and thus fulfill the terms of the patent. The part, however, which 
they are intended to play is evidently not of this character. They are 
simply designed to strip ofï the superfluous material, which cornes 
to them in a pasty condition, gradually narrowing and smoothing 
it down, until it is reduced to the required dimension. They are 
spring pressed in order to be yielding, and to try to make out of this 
an intermittent applying and releasing of pressure seems to me fanci- 
ful. That they tend to a certain extent to compress and compact the 
material may be conceded; but the same would be true of a simple 
scraping device, to claim which as an infringement would be absurd. 
It is, however, further contended that the material, being passed be- 
tween compression rollers, which are succeeded at an interval by 
squeeze rollers, a case is presented of pressure alternately applied 
and released. In actual practice, a spring pressed die like the others, 
in advance of the bath, is substituted for the compression rollers ; and 
the squeeze rollers, while shown in the patent, are entirely dispensed 
with. But, assuming the other construction, while, abstractly, a case 
such as is contended for may be thereby made out, clearly not one 
within the meaning of the patent. The référence to the swaging of 
metals shows this, if nothing more. As stated in the specificatioiia, 
"a rapid succession of blows, uniformly distributed over the entire 
surface of the insulation, and acting to beat down and compress the 
144 F.— 8 
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sàme a^îflst the wire," is the action coiitemplated; and thiSj in sub- 
stance, is 'to be found in ail but thé first çlaim. ' It ' does not àpply 
to a simple passing through one or more compression devices, ôper- 
ating to gradually squeeze or narrow down the insulation without 
impact or blow, even though to a certain exteht the pressure is re- 
lieved in betwéen. Otherwise the first patent bf the inventer antici- 
pâtes and invalidâtes his second, tosay npthing.of other références; 
it being there specified that after the brushing or carding has been ac- 
complished the material is subjected to the action of a séries of pres- 
sure rolls, two of which," in addition to the final smdothing or fihish- 
ing rolls, are shown. 

As to neither patent, therefore, if thèse views be correct, has in- 
fringement been made out. To sum up, at the cost of répétition; 
except as the two processes deal with the same subjeçt, and hâve the 
same end in view — the insulation. with asbestos of magnet wires — 
they are distinct and différent, and both may stand. The nearest 
that they approach is in the 'mattèr of carding, if, indeed, it can be 
said that the défendants do in fact card. But even there, both in pur- 
pose and in order of performance they vary. Nor as to the latter 
is it a mère colorable inversion, but one growing out of the différent 
ënds to be attained. Other features also widen the divergence. If 
the principle of the complainant's invention was appropriatèd it might 
be différent. But that this has been donc, either in térms or in spirit, I 
am not persuaded. 

And the bill must therefore be dismissed, with costs. ^ 

On Rehearing. 

Application is made for a rehearing, upon the ground'that proper 
considération has not been given to the product claims, the distinction 
between process and product, as it is contended, having been over- 
looked by the court ; and that, as to the latter at leàst, tipon any view, 
infringement must be found. But while there may hâve been no sepa- 
rate discussion of the product claims, with due respect it is submitted, 
that the distinction was not lost sight of, as suggested, and that, 
giving them the fuUest considération to which they are entitled, the 
resiilt must be the same. As is pointed out in the opinion aiready ren- 
dered, it is the résultant product, obtained from the précess of the 
complainant as patented, which, as an alleged new article of manufac- 
ture, is made the subject of claims 8 and 9. And if the process, which 
is described in the patent is not imitated by the défendants, as seems 
clear, it is difficult to see how the product çan be, either. It may be 
that by generalities of expression the claims are made to cover more 
than this, and in terms extend to every thin compact and uniform as- 
bestos covering attaclied by an adhesive to the wire; the fibers of 
which are matted, compfessed, and waterproofed, however this ma^ 
be produced. But if that be so, and if this construction is contended 
for, it cannot be sustained. It is so expressly declared in the opinion, 
and there is nothing whiCh is now suggested that leads me in any 
respect to change my mind. The law sanctions no such sweeping ap- 
propriation in any art. 
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Nor, looking into the characteristics of the two înstilations, can they 
be said to be the same. The défendants' product, Hke the process 
of which it is the outcome, may hâve a gênerai similarity to that of 
the complainant. But that is ail. Inherently they differ. Both, no 
doubt, hâve asbestos fiber as their foundation, but of this, whether 
in thread, or carded film, or sliver, neither can hâve a monopoly. 
Both also use an adhesive, with which to fasten the material to the 
wire, which is equally open. In both, the fiber is matted and com- 
pacted together ; but they difïer in the manner in which this is brought 
about, and this marks the real distinction between them. The one 
brushes or cards the fiber after it is fastenéd upon the wire, getting 
it into a flocculent condition superficially, by which it is able to be the 
more easily manipulated ; and then proceeds to mat or compress it to- 
gether, reducing it down to the required thickness, waterproofing 
and smoothing it. The other présents the fiber to the wire in filmy 
flakes, like cotton, which are caught up and wrapped spirally about it; 
and subjects the material in that condition to a chemical bath, which, 
if not changing its inhérent character, transforms it into a pulp or 
paste ; in which state it is molded into its final form, being reduced by 
being drawn through spring pressed dies, and dried and hardened 
by passing over a flame, and finally smoothed by compression rolls. 
The two products are thus only generally alike, the chemical bath, 
if nothing else, introducing a distinct and novel feature. 

Ail this, in substance, is to be found in the former opinion and, 
except to show that it was not overlooked, it adds nothing to repeat 
it. Seeing no occasion, therefore, to vary from the views which were 
so expressed, and, on the contrary, being only the more confirmed 
therein, the pétition for a rehearing is refused. 
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SCHMERTZ V. APPERT. 

(Circuit Court, W. D. Pennsylvanla. September 30, 1904.) 

No. 13, 

1. Patents — StriT to Compel Issttance. 

A suit by an unsuccessful applicant to compel the Issuance of a patent 
to him under Rev. St. §4915 [U. S. Comp. St. 1901, p. 3392], is not an 
appeal from the proceedings In the 'Patent Office or the décision of the 
Court of Appeals of the District of Columhla, but is one of original 
equlty jurisdiction. 

2. Same — Pbiobity of Invention — Evidence Consideeed. 

Evidence considered, and held to establish the réduction to practlce by 
Edmund C. Schmertz of the process of making wire glass covered by 
the Appert patent, No. 608,096, prlor to the issuance of the French pat- 
ent, for the Invention to Appert, and to entltle Schmertz to patents on 
hls rejected applications coverlng such process and apparatus for prae- 
ticlng the same as agalnst Appert. 

3. Same — Lâches — Deiay in Making Application. 

Delay byan inventor in applying for a patent after he bas reduced hls 
invention to practlce for the purpose of perfecting It, or testlng Its prae- 
tlcal value, will not constltute an abandonment or lâches which wiU 
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defeat his right to a patent where, from some unknown cause, It was 
not successful In opération, although It subsequently develops that the 
trouble was due to extemal causes not afifecting the utllîty or successful 
working of the Invention. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dig. Patents, § 108.] 

In Equity. 

J. Snowden Bell and Philip Mauro, for complainant. 
Wm. L. Pierce, for respondents. ' 

BUFFINGTON, District Judge. In this case Léon Appert filed a 
bill against the Brownsville Plate Glass Company and Edmund C. 
Schmertz, charging infringement of letters patent No. 608,096, issued 
February 26, 1898, to him for the manufacture of glass with metallic 
netting embodied therein. Subsequently Schmertz filed a cross-bill 
against Appert under the provisions of Rev. St. § 4915 [U. S. Comp 
St. 1901, p. 3393], to compel the issue of patents to the former upon 
his two applications for apparatus and process, respectively, for manu- 
facturing wire glass. Mr. Schmertz having died, the cross-bill was 
duly reviyed in favor of his administrator. The controversy between 
Appert and Schmertz began in an interférence in the Patent Office de- 
clared betWeen the two applications of Schmertz hère in question and 
one of Appert, on which the patent noted àbove was granted. The 
examiner pf interférences found réduction to practice by Schmertz 
in January, 1894, but that, as he had not been duly diligent, decided 
in favor of Appert. The examiner in chief reversed this décision, and 
found in favor of Schmertz, càrrying back the daté of his complète 
conception of the invention to January 5, 1894, which was prior to 
January 12, 1894, the date of the issue of the French patent to Ap- 
pert. This latter day was held to constitute Appert's date in the inter- 
férence contest; he having no testimony to show an earlier one, but 
relying on that of the issue of his French patent. The commissioner 
also found in favor of Schmertz, càrrying his date of invention back 
to a period covered by January 1-10, 1894. The case was then 
carried to the Circuit Court of Àppeals of the District of Columbia, 
which court reversed the action of the commissioner and awarded the 
patent in question to Appert. 

Thereupon the latter brought this bill and the cross-bill was filed 
under the provisions of Rev. St. 4915 [U. S. Comp. St. 1901, p. 
3393], which provides as follows: 

'Whenever a patent on application Is refused, either by the Commissioner 
of Patents or by the Suprême Court of tlie District of Columbia upon appeal 
from the commissioner, the applicant may hâve remedy by blll in equity; 
and the court having cognizance thereof, on notice to adverse parties and 
other due proceedings had, may adjudge that such applicant is entitled, ac- 
cording to law, to receive a patent for his invention, as specified in his claim, 
or for any part thereof, as the facts in the case may appear. And such ad- 
judication, if it be in favor of the right of the applicant, shall authorize the 
commissioner to issue such patent on the applicant filing in the Patent Office 
a copy of the adjudication, and otherwise complying with the requirements 
of law. In ail cases where there is no opposing party, a copy of the bill 
shall be served on the commissioner ; and ail the expenses of the proceedings 
shall be paid by the applicant, whether the final décision is in his favor or 
not." 
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Under the authorities (Buttervvorth v. Hoe, 112 U. S. 50, 5 Sup. 
Ct. 25, 28 L. Ed. 656; Butler v. Shaw (C. C.) 21 Fed. 321; Wheaton 
V. Kendall CC. C.) 85 Fed. 671; Bernardin v. Northall (C. C.) 77 
Fed. 849) the présent case is not an appeal from the proceedings in 
the Patent Office, but one of original equity jurisdiction. 

Moreover, we hâve in the record very considérable additional 
proofs to those advanced in the interférence and considered by the 
Circuit Court of Appeals of the District of Columbia. Indeed, there 
is the affirmative testimony of some five additional witnesses to the 
réduction to practice, failure to call whom was adversely commented 
upon in that case. So, also, one of the two witnesses called by Ap- 
pert in that case had not been cross-examined. Examination of them 
in this case by Schmertz's counsel has developed modifying facts. 
Appert and Schmertz seem to hâve been working at substantially the 
same period in developing the wire glass process; the former in 
France, the latter in America. It related to casting rough plate glass 
for skylight and other purposes, having a wire mesh embedded in its 
center. This had been done by what was known as the "European 
method," which consisted in first casting the lower part of the plate, 
then placing the wire mesh upon it, then casting the upper part there- 
on. The difficulty with that process was that the plate when finished 
consisted of two separate strata, the lower of which had so far con- 
gealed or solidified before the upper half was cast that the 
two would not unité and form a homogeneous whole. The resuit 
was they separated or split. Schmertz's invention consisted in a 
process, and means to apply the same whereby the opération which 
rolled the lower section of the plate to the desired thinness simul- 
taneously deposited thereon the wire mesh. Immediately thereafter 
the top layer was poured and a roller followed, which reduced the 
sheet to the desired thickness. Tîie speed of the opération was such 
that, instead of two separate plates or layers being pressed together, 
the two layers united to form a homogeneous whole. Schmertz testi- 
fied that between June 1 and July 7, 1893, he made sketches of his 
invention on certain patent spécifications he had been studying and 
which are in évidence ; that between December 2d and 9th of the same 
year hé made another sketch on a stock list made on December 2d; 
that about the same time he penciled certain memoranda below the 
sketch; that between January 1-10, 1894, he made another sketch 
upon a trial balance made January 1, 1894. He testified he made 
another sketch on an envelope containing a certain freight bill on 
the day of its receipt, which is shown to hâve been January 6, 1894. 
Thèse sketches are ail testified to by him, and while not minute in 
détails they are in line with the apparatus used by him on January 
16, 1894, to demonstrate the process and which différent witnesses 
testify to having seen operated. We see nothing in the case to dis- 
crédit the testimony of Schmertz as to thèse sketches. The very fact 
that they were made on patents, stock list, trial balance, envelope, 
thîngs which would seem to hâve been at hand, shows a naturalness 
and absence of design that strongly tend to warrant belief in their 
authenticity. Moreover, the witness gives facts of more or l'ess cor- 
roborative effect fixing the dates. 
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It willalso be borne in mind: that the practical use of the process 
on Janu^ry 16, 1894, which is clearly shown, is in accord with thèse 
sketches. As^ a large roll was brought from a distance to the works 
specially for that purpose and : was turned to shape to enable it tO: 
bc useci therefor, it is hardly possible to believe that such steps would 
hâve been taken without a reasonably clear conception of what was 
intended to be done. And, ii there was then, as we shall see was the 
fact, a clear conception of the prqeess and of the apparatus to employ 
it, it is qui te natural that such conception should hâve been embodied 
in prior sketches. The process was tried on January 16, 1894, was 
witnessed by numerous persons, artd certain documentary évidence, in 
the way of telegram, freight, and roll-turning bill, fixes the date and 
fact that on January 6, 1894, a large roll was sent from Brownsville 
to another factory at Pittsburgh, was turned down so as to fit it for 
use in the process in question, and was shipped and delivered to the 
New Kensington factory, where the process was used, reaching there 
on January 10, 1894. Swearer, who was manager of that factory, 
says Schmertz, who was the principal officer of the company owning 
it, in the early part of July, 1893, explained the process to him by 
sketches,; and that it was discussed by them for five or six months 
before it was tried. He fixes havipg seen the sketch on the trial balance 
sheet the early part of January, 1894, by reason of the fact that he 
knows it was just before his visit to a glass factory at Tacony, which 
was on January lOth. He also says that at this conversation Schmertz 
told him he intended to get a roll from Brownsville. As Schmertz 
telegraphed to Brownsville on January 5, 1894, and' as the permit, to 
Swearer through the Tacony factory is dated January 11, 1894, and 
telegrams to his son show he was in Philadelphia on that day, we 
think the testimony of Swearer that he saw the trial balance sketch 
at least as early as January lOth is undoubted. He also testifies to 
Schmertz's use of the process at the New Kensington factory from 
January 16 to 20, 1894. He says they continued making glass by this 
process during that year, except when the factory was shut down 
March 7th to May 7th. Some of the glass was satisfactory, and some 
not. In this connection, and as bearing on the question of due dili- 
gence in perfecting the invention, it will be noted that the proofs show 
that the failure to obtain perfect glass in ail cases at that time was 
not attributable to the casting process, but to the use of material, and 
that the damage was done in annealing, a later and distinct opération. 
This was clearly shown in the testimony of Swearer, which we quote 
at length: 

"Q. 47. Now, when you commenced to make wire glass by the methods de- 
serlbed In my last question, in January, 1894, did you expérience any loss of 
glass? A. Yes; we had a great deal of trouble. We were able to embed the 
wire screen right away, Substantially in the middle of the sheet, and we 
were able to properly weld the top and bottom sheets together, almost imme- 
dlately ; but our troubles came when the glass was passed through the kiln. 
When we came to removç the glass from the kiln, after it had laid there 
annealing foi^ three or four days, we frequently found that large quantltles 
of it were broken. This condition continued to be serions for almost a year, 
and interfered with our puttlng produet on the market. We flnally found 
ont what the trouble was. It was not with the method, nor with the appar- 
atus, but was due to the fact that the top and bottom sheets were ladled ont 
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of différent pots. The ladling had to be done practically simultaneously for 
both the top and bottom halves of the sheet, beeause the second Lalf was 
formed so quickly after the flrst was started. Now, if we had put both sets 
of ladlers on one and the same pot, they would hâve interfered with each 
other, as both would hâve wlshed to be dipping into the pot at the samie time. 
Accordingly we sent one set of ladlers to a pot on one side of the furnace, 
and the other set of ladlers to a pot on the opposite side of the furnace. 
Now, unjess unusual care is taken, the glass In two pots is not liliely to be 
refined in the same degree. One pot may be exposed to more beat than the 
other pot; and, if they bave been melting for the same time, the contents of 
one pot would not be so well refined as the contents of the more liigbly 
heated pot. It will be seen that if the contents of pot A are used to malve 
the lower half of the sheet, while the contents of pot B were used to malie 
the upper half of the sheet, they may be perfectly welded together before they 
hâve passed into the kiln, but after they are in the kiln the différent quality 
of the glass In the top sheet from the glass in the bottom sheet would cause 
the glass on the top half to shrink unevenly as compared with the bottom 
half. This would not break the weld between the two halves, but would start 
up cracks running through the sheet in varions directions. We had the same 
diffleulty where we made intégral glass sheets, but which were of such size 
that they required to be rolled In two différent parts. This trouble was 
obviously due to the condition of the glass in our pots, and not to our cast- 
ing and rolling method. As I hâve said before, we did not discover, for a 
long time, what oecasioned the breakage of thèse sheets in the kiln, and 
only got the same even relatively cured about a year after we started." 

Hutchinson, a bookkeeper in the city office of the company, says 
Schmertz explained the process to him prior to July 8, 189.?, and 
that he repeated Schmertz's account to a man at the factory at Browns- 
ville, where he went to take stock on that day, fixing the date by this 
fact. He also testifies to having seen the sketches on the back of the 
Shuman patent prior to October 1, 189,3, and, though he gave no in- 
cident Connecting that date with seeing the patent, no effort was made 
on cross-examination to question his statement in that regard. Toyn- 
bee, a ladler, testified to the making of merchantable glass by the pro- 
cess on January ICth. While there were about a dozen men employed 
in this work, and only six hâve been called, it is shown by this wit- 
ness that such laborers are usuallv foreigners, who are ignorant and 
drifting from place to place, and their testimony could not be ob- 
tained. Cumulative proof as to the use of Schmertz's process from 
the time it was started at New Kensington is also given by Adams, a 
roller, Sigl, a ladler, Sullivan, an annealer, McGahan, who worked at 
both rolling and annealing, and Speer, a roller. In view of thèse 
proof s, we are justified in finding, as we do, that Schmertz employed 
his process successfully in the making of wire glass at the New Ken- 
sington factory on January 16, 1894, and thereafter. Appert's French 
patent having issued January 13, 1894, that day is to be regarded for 
the purpose of this case as his date of invention. De Farranti v. West- 
inghouse, 52 O. G. 457; Appert v. Parker, 70 O. G. 1587; American 
Bell Téléphone Company v. Cushman (C. C.) 57 Fed. 842; 65 O. G. 
135. In this view of the case it is not necessary to carry the Schmertz 
conception and efforts to reduce to practice back to those preceding 
January, 1894; for, if the sketch on the trial balance sheet disclosed 
the invention, if it was made prior to January 12th, and was accom- 
panied by sufficient efforts to reduce to practice, such facts will award 
Schmertz priority over Appert's date of January 12th. The drav/ing 
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made by Schmertz on the trial balance sheet to our mînd sufficiently 
discloses the process and apparatus, and would convey to those versea 
in the art the nature of such process and of the apparatus to use it. 
Swearer, the manager, testifies to hàving seen it before he went to 
Philadelphia on January lOth, of which date there can be no dispute 
in view of the corroborative proof of the pass to visit the works there 
and his telegrams home. That Schrnertz was contemplating à prompt 
■eduction to practice we cannot doubt, for his telegraphing to Browns- 
ville for the roll, having it so promptly turned down and shipped to 
New Kensington, shows unusual alertness in following up his con- 
ception by practical trial. 

FrOm thèse pfoofs, in connection with the corroboration of the 
workmen employed, we are pf the opinion that early in January, and 
prior to the lOth, Schmertz had a clear, well-defined conception of the 
process and apparatus in question; that he embodied the same in a 
sketch fully intelligible to those versed in the art; thàt he disclosed 
the sketch and process to Swearer; that he wag, then actively attempt- 
ing to reduce it to practice by assembling aiid having the necessary 
apparatus prepared; and that he reduced the same to practice on Janu- 
ary 16th and ITth, and continued the same thereafter. His conduct 
subsequently shows no abandonment of the invention or lâches in 
perfecting it mechanically. It appears that while merchantable glass 
was made from the start that part of the product was unmerchantable. 
The manufacture, howëver, was continued, and after much effort and 
considérable time the difficulty was located, as we hâve seen by the 
testimony of Swearer. Such diiïîculty proved to be nbt the fault of 
the process or the apparatus devised to practice it, but lay wholly 
in the préparation and use of molten glass of dissimilar character for 
bothUpper and lower layers. In view of thèse latent diiificulties, 
which only persistent practice located and removed, we think there 
was no improper delay of Schmertz in applying for his patents. We 
think thèse difficulties were such that an invëntor might well take 
time to make further tests of the practical value of his invention be- 
fore applying for a patent. And, if meanwhile he is persistently pur- 
suing such efforts, there is no abandonment. Indeed, "the law en- 
courages such delay as is required to test the thoroughness and utility 
of supposed inventions, and prevent the Patent Office from being 
overloaded with applications for crude and incomplète devices." Grif- 
fin V. Swensen, 89 O. G. 919. Whether, indeed, the démonstrations 
of January 16 and 17, 1894, were not themselves self-sufficient as 
showing a practical réduction to practice (See National Co. v. Lamson 
Company [C. C.] 60 Fed. 603) may well be contended; but, as we 
hâve seen, the law will not compel an inventer at his péril to take 
immédiate steps to patent and thus force him to forego the benefit of 
further tests. 

Under ail the proofs we are of opinion the prayer of the cross-bill 
should be sustained. 
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EDISON y. AMERICAN MDTOSCOPB & BIOGRAPH CO. 

(Circuit Court, S. D. New York. March 26, 1906.) 

Patents — Infeingement — Kinetoqeaphic Oameba. 

The Edison reissued patent, No. 12,037 (original No. 589.168), for a 
liinetographlc caméra claims 1, 2 and 3, were not anticipated, and dis- 
close patentable invention in tlie means sliown for imparting an inter- 
mittent movement to tlie tape-fllm wliile passing in front of tlie lens; 
but in View of the prior art such claims jnust be narrowly construed 
and conflned to the spécifie feeding mechanism described. As so limited, 
sueh claims held not Infringed. Claim 4 held void, as too broad. 

Suit in equity to enjoin alleged infringement of United States re- 
issued letters patent, No. 12,037, dated September 30, 1903, for kinet- 
oscope, and for an accounting, granted to complainant Thomas A. 
Edison. 

See 127 Fed. 361. 

Gififord & Bull (J. Edgar Bull, of counsel), for complainant. 
Thomas B. Kerr and Parker W. Page, for défendant 

RAY, District Judge. The original letters patent. No. 589,168, 
were issued to complainant, Thomas A. Edison, August 31, 1897. 
Suit for alleged infringement thereof was brought by him against 
the American Mutoscope Company; claims 1, 2, 3, and 5 being in 
controversy, and, their validity being contested, they were adjudged 
invalid as embracing more than the patentée had invented, assuming 
that he had invented anything, by the Circuit Court of Appeals, Sec- 
ond Circuit. Edison v. American Mutoscope Company, 114 Fed. 
926, 52 C. C. A. 546. Thereupon, for the purpose of limiting his 
claims, as he allèges, and of bringing them within the décision of the 
Circuit Court of Appeals, complainant obtained the reissue, and in- 
sists that he has so narrowed the claims that he is within that décision. 
This is denied by the défendant, and it is contended that while there 
is a change of wording, and possibly some limitation, the reissue is 
void for anticipation or want of patentable invention in view of the 
prior art. I am unable to find, on a careful perusal of the opinion 
of the learned judge, Judge Wallace, who delivered the opinion of 
the court, that the Circuit Court of Appeals undertook to define the 
exact scope or nature of complainant's invention, or to décide that 
he in fact made one. That court did décide that the claims were too 
broad and we may properly infer that it was of opinion complainant's 
devise discloses patentable invention. If, however, the claims of the 
reissued letters patent are substantially the same in scope as before 
they are open to the same objections. 

Speaking of claims 1, 2, and 3 of the original patent, Judge Wallace 
said: 

"Accordlng to the views of the expert for the complainant, the flrst 
claim covers every apparatus comprising — First, any means whatever cap- 
able of intermittentiy projecting, at such rapid rate as to resuit in persist- 
ence of vision. Images of successive positions of the object or objects in mo- 
tion, as observed from a fixed and single point of view ; second, a sensi- 
tized, tapelike film ; and, third, any means or mechanism or device for so 



122 144 FEDERAL REPORTER. ^ .' 

moviiig the film, either continuously or intermlttently, or both contlnuously 
"and intermittently, as to cause the siïfcessive Images to be recelved tliereon 
separately and in a slngle-line séquence. According to hls view, the scope 
of the second claim is Identical wtth that of the flrst, except that it is 
limited to a single caméra, with a single lens, as the means for protecting the 
images oiito the sensitized surface, aûd the third daim ditfers frpm the sec- 
ond anly In that it is re^triçted to the intermittent môyement of the fllm, 
and t*> tbè exposure of the fllm durlng the periods of ré^t. We thinli this 
interpreijation of the eiaims Is the reasonable one, atid the question of their 
vaildlty is to be determlned by glving to them this scope." 

The daims of the reissue read as follows : « 

"(1) An apparatus for talilng photographs suitable for the exhibition of 
objects In motion, having in combinafion a caméra having a single stationary 
lens; a single sensitized tape-film supported on opposite sides of, and longl- 
tudinally movable with respect to, the lens, and having an intermedlate sec- 
tion crossihg the lens ; féediiig devices engaging such Intermedlate section 
of the fllm and moving the same across the lens of the caméra at a high' rate 
of speed and with au intermittent motion; and a shiitter exposing successive 
portions of the fllm durlng the periods of rest, substantially as set forth. 

"(2) An apparatus for taklng photographs stiitable for the exhibition of 
objects in motiop, having in combinatlon a caméra hayïng a single stationary 
lens; a single sensitized tape-film supported on opposite sides of and long- 
itudinally movable with respect to, the lens, and haiving an intermedlate sec- 
tion crossing the lens ; - a contlnuously-rotating driving-shaft ; feeding devices 
operated by said shaft engaging such intermedlate section of the film and 
moving tl^ç same across the lens of the caméra at a high rate of speed and 
with an intermittent motion; and a , continuously -rota ting shutter operated by 
said shaft for exposing successive portions of the fllm durlng the periods of 
rest, substantially as ' set forth. 

"(3) An apparatus for 1 taklng photographs suitable for the exhibition of 
objects in motion, having In; combinatlon a caméra having a single stationary 
lens; à single sensitized taperfllm supported on opposite sides of, and longltud- 
inally movable with respect to, the lens, and having an intermedlate section 
crossing the lens; a continuously -rotating driving-shaft ; feeding devices op- 
erated by. said shaft engaging such intermedlate section of the fllm and mov- 
ing the same across the lens of the caméra at a high rate of speed and witb 
an intermittent motion; a shutter exposing successive portions of the fllm 
durlng the periods of rest; and a teel revolved by said shaft with variable 
speed for 'winding the fllm^ thereon after exposure, substantially as Set forth. 

"(4) An apparatus for taklng photographs suitable for the exhibition of 
objects iii motipn, having In combinatlon a single caméra, and means for pass- 
ing a sensitized tape-fllm across the lens at a high rate of speed and with 
an intermittent motion, and for exposing successive portions of the fllm 
durlng the periods of i-ést, the periods of rest being greater than the perioda 
of motion, substantiallîr as set forth." 

Claim 3 ' pf the original patent reads : 

"An apparatus for taking photographs suitable for the exhibition pf objects 
in motion, having in combinatlon a single caméra, and means for passing 
a sensltiiîed tape-fllm across the lens of the caméra at a high raté of speed, 
and with an intermittent motion, and for exposing successive portions of the 
film durlng the periods of rest substantially as set forth." 

■ - ' • ' ■ ■ 

This v/as a claim foi^ an apparatus for taking photographs suitable 
for the exhibition of objects in motion, having in combinatlon (1) a 
single caméra; (2) means for passing a sensitized tape-film across the 
lens of the caméra, a, at a high rate of speed, and, b, vv'ith an inter- 
mittent motion; and (3), means (the same) for exposing successive 
portions of the film during the periods of rest; and (4) ail, substan- 
tially as set f Orth. 
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Reissued daim 1 is for the same kind of an apparatus suitable for 
the same purpose, and has in combination (1) a caméra having a 
single stationary lens; (2) a single sensitized tape-film supported on 
opposite sides of, and longitudinally movable with respect to ihe lens, 
and having an intermediate section crossing the lens; (3) feeding 
devices, a, engaging such intermediate section of the film, and, b, 
moving the same across the lens of the caméra, a, at a high rate of 
speed, and, b, with an intermittent motion; (4) a shutter exposing 
successive portions of the film during the periods of rest; and (5) ail, 
substantially as set forth. 

The original claim 3 neither describes the tape-film nor its mode of 
support with respect to the lens. So far as the mère reading of the 
claim itself is concerned (omitting the words "substantially as set 
forth") the tape-film might "dangle" or hang loosely across the lens 
and pass it by successive jerks, it being supported at one end only. 
Taken with the drawings and spécifications, it is évident it was sup- 
ported substantially as described in the reissue, and had the "inter- 
mediate section crossing the lens." In original claim 3 the "means" 
for passing the tape-film were not limited. It might be donc possibly 
by puUing or pushing or by engaging the edges with something that 
would carry it along, and such engagement might be at any point. 
In reissued claim 1 the "means" are limited to "feeding devices en- 
gaging such intermediate section of the film," the section opposite the 
lens. The "shutter" is added. In the reissued patent the feeding 
device or "means" for moving the film engage the same at a particular 
place or portion thereof. Comparing thèse claims, 1 of the reissue 
and 3 of the original patent, we hâve added specified éléments. But 
was the caméra of the original letters without a shutter for the lens? 
I think that in machine caméras having an intermittent motion shut- 
ters are a matter of course. I think "a caméra having a single sta- 
tionary lens" is the same as "a single caméra," and that a "single 
sensitized tape-film" is "a tape-film." The Circuit Court of Appeals 
had before it and considered the apparatus of both Marey and Levison, 
and each had the single lens only. 

Defendant's counsel, in considering the validity of claim 1 of the 
reissued patent, says, in substance, that the issue résolves itself into 
the question whether "in a caméra, otherwise old, the engagement 
of the fep-ding devices with the film itself, instead of with the sup- 
ports for the film, was novel and patentable" by the complainant. In 
considering the original patent, Judge Wallace said: 

"The Important question is wlietlier tlie invention was in such sensé a 
primary one as to auttiorize the claims based upon it. The gênerai statements 
in the spécification Imply that Mr. Edison was the creator of the art to 
which the patent relates. And the descriptive parts are carefully framed to 
lay the foundation for generic claims which are not to be limited by import- 
ing Into them any of the operative devices except those which are indispen- 
sable to effect the functional results enumerated. It will be observed that 
neither the means for moving the film across the lens of ttie caméra, nor for 
exposing successive portions of it to opération of the lens, nor for giving It 
a continuons or intermittent motion, nor for doing thèse things at a high 
rate of speed, are specifled in the claims otherwise than functionally. Any 
combination of means that will do thèse things at a high enough rate of speed 
to secure the resuit of persistencè of vision, and which includes a stationary 
single lens and tape-lilie film is covered by the claims. 
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"It Is obvions that Mr. Edison was not a pioneer in the large sensé of the 
term, or in tlie more limited sensé in which he would hâve been if he tiad 
also invented tlie film. He was not the inventer of tlie film. He was not 
tlie flrst inventor of apparatus capable of producing suitable négatives, talieu 
from practically a single point of view, in single-line séquence upon a film 
lilie his, and embodying the same gênerai means of rotating drums and 
shutters for bringing the sensitized surface across the lens and exposing 
successive portions of it in rapid succession. Du Oos anticipated him in 
this, notwithstanding he did not use the film. Neither was he the first inven- 
tor of apparatus capable of producing suitable négatives and embodying 
means for passing a seijsitized surface across a single lens caméra at a 
high rate of speed and with an intermittent motion, and for exposing suc- 
cessive portions of the surfaces during the periods of rest. His claim for 
such an apparatus was rejected by the patent ofiice, and he acquiesced in its 
rejed-tion. He was anticipated in this by Marey, and Marey also anticipated 
him in photographing successive positions of the object in motion from the 
same point of view. 

• *•**** 

"We eohclude that the functional limitations which are inserted in the 
claims do not restrict the patent to the scope of Mr. Edison's real invention. 
We cannot undertafce to point ont the différences between the scope of the 
real invention and the claims. The real invention, If it involved invention as 
distinguished from improvement, probably consists of détails of organizatlon, 
by which the capacity of the réels and moving devices are augmented and 
adapted to earry the film oï the patent rapidly and properly. It sufHces to 
say that the modifications required to conform old apparatus to the use of 
the tape-fllm, and which would deflne the real invention, cannot be imported 
into the flrst and third claims without violence to thelr terms; and the 
second claim is broader than the third." 

The court also declared, in substance, that during the transition 
from the use of plates to the sensitized films now in use, the predeces- 
sors of this complainant invented apparatus capable of producing 
négatives suitable for reproduction in exhibiting machines; that "no 
new principle was to be discovered, or essentially new form of ma- 
chine invented, in order to make fte improved photographie material 
available for the purpose"; that early inventors had either contented 
themselves with such measures of success as were possible with the 
material at hand, or had allowed their plans to remain on paper as 
"indications of the forms of mechanical and optical apparatus which 
might be used" when suitable films became available. In other words, 
the court indicates that the development of apparatus was ahead of the 
film of the présent day and already designed in anticipation of it. The 
court then says: 

"They had not perfected the détails of apparatus especially adapted for 
the employment of the film of the patent, and to do this required but a mod- 
erate amount of mechanical Ingenuity." 

Then foUowed the conclusion, before quoted, containing the words: 

"The real invention, if it Involved Invention as distinguished from im- 
provement, probably consists of détails of organizatlon, by which the capacity 
of the réels and moving devices are augmented and adapted to carry the 
film of the patent rapidly and properly." 

In thequotation already made we find this: 

"Neither was hb the flrst inventor of apparatus capable of producing suit- 
able négatives and embodying means for passing a sensitized surface across 
a single lens caméra at a high rate of speed and with an intermittent motion 
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and for exposlng successive portions of the surfaces during the perlods ot 
rest Hls claim for such an apparatus was rejected by the patent office," etc. 

In view of thèse déclarations by the court, made after a careful 
considération of the prior art and Edison's work and patent, it must 
be conceded that complainant's invention, if there be one, is very 
narrow. If "but a moderate amount of mechanical ingenuity" was 
required to perfect the détails of apparatus already designed and 
made public property by publication, and otherwise, it is pertinent to 
inquire whether Edison had done anything that amounts to invention. 
It seems to be conceded that in this art ail prior apparatus had moved 
the film, or provided for moving it, or the plates, across the lens by 
attaching it to the supports of the film; that is, the film was handled 
in and of itself by the mechanism which grasped and held or con- 
trolled the film consisting of the rolls upon which it was wound, con- 
trolled by gears. As thèse rolls moved, the film was fed along in front 
of the lens. Edison has a spécifie form of feed controllihg mechanism 
which engages directly with the film, and carries a certain portion of 
it along a certain distance, then allowing it to rest, or remain sta- 
tionary, a short time in front of the lens while the impression of the 
moving object being photographed is being taken, and then moves 
another portion in front of the lens. This continues indefinitely, or 
so long as the machine is in motion and the film holds out. There is 
a slack portion of the film, given oflf by the delivery roll, always ready 
to be tàken up by this feed controlling mechanism and passed in front 
of the l'éns. The receiving roll does not partake of the intermittent 
motion. Between the delivery roll and the feeding device there is 
a stationary guide to prevent the flapping or buckling of the film. 
The driving shaft rotâtes continuously, but by means of a slipping 
belt Connecting the receiving roll with a continuously rotating pulley 
the receiving or take up roll takes the impressed or printed film so 
fast only as it is ready to be moved thereon. 

In view of the prior art, the great problem was one of specd, vari- 
able speed, corresponding with the rapidity of the movements of the 
object to be photographed, accompanied by accuracy. The mechanism 
for holding and moving the film must work smoothly, accurately, and 
rapidly. There must be no trembling or jerky appearance in the re- 
produced pictures. Each impression must be clean eut and well de- 
fined. I think the device of the complainant a great advance in the 
prior art and that invention is disclosed. Has Edison copied or fol- 
lowed the prior art or simply adapted some prior mechanism in thi» 
same or an analogous art to the art of photographing objects in 
rapid motion?, The Gordon patent, 18,545, the Kelly patent, 353,312 
the Eckerson patent, 387,500, the Schlotterhoss patents, the Urie 
patents, and the Waterbury patent, 133,394, are cited. They hâve 
been carefully examined. Undoubtedly Edison had them in mind in 
devising his apparatus, but I am not satisfied that thèse anticipate his 
device or that with them before him his apparatus is devoid of inven- 
tion. Nor do I think claims 1, 2, and 3 of the reissue are necessarily 
broader than his invention warrants. The Patent Office must hâve 
had the décision of the Circuit Court of Appeals in mind in granting 
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the reissued letters patent. Thèse daims, in view of the prior art, 
must be narrowly construed, hoWever, when we cbme to consider the 
question of infringement. 

As to daim 4 of the patent in: suit, I think it void, as too broad. 
True, it was not in issue, or directly passed upon, in the cage referred 
to, but I think it condemned by the reasoning in that case. The only 
change from what was condemned by the Circuit Court ofAppeals 
seems to be in the insertion of the words "the periods of rest being 
greater than the periods of motion." This, to my mind, is too vague 
and uncertain. Indeed, I hâve some doubts as to the validity of the 
other claims but do not think the presumption of validity arising from 
the grant is overcome. 

Corning to the question of infringement there is not a little diffi- 
culty. I do not think complainant entitled to a monopoly of ail feed- 
ing devices operated by a continupusly rotating driving shaft enga- 
ging a portion of the film intermediate the delivery roll and the receiv- 
ing roll and which move the film across the lens of the caméra at a 
high rate of speed and with an iiitermittent motion. He is not en- 
titled to hâve his daims so construed. While there are features of 
construction and principles of opération common to both the com- 
plainant's device and those used by défendant, thèse are pld and may 
be used by any one. Complainant's caméra, or apparatus, has a de- 
livery roll or supply spool, a receiving roll and a sprocket wheel or 
feeding device giving to the film the intermittent motion which en- 
gages with perforations in the film at a point intermediate the supply 
and receiving rolls. It also has a stationary guide for the film already 
referred to. This sprocket wheel is rotated by a counter -shaft by 
means of a belt and its engagement with a notched wheel on the main 
shaft iraparts the intermittent motion. The receiving roll is moved 
by a countçr shaft which is put in motion by the main shaft through 
the instrumentality of beveled gears and a belt. In defendant's ap- 
paratus, biograph caméra, we find both the delivery and the receiv- 
ing rolls and also a guide to prevent flapping or buckling. The film 
is drawn from the delivery roll by a constantly driven roller and a 
presser roller, between which it passes, and by means of which the 
film is constantly or continuously drawn from the delivery roll. Hère 
is found a loop or slack of the film. The film then passes to a sta- 
tionary guide, where we find what complainant calls a vibrating 
punch, and what défendant terms a clamp. This serves to hold fast 
and let loose the film as it is drawn past the lens by two rolls or pul- 
,leys on the other side. Thèse rolls would move the film continuouslv, 
but for the, clamp or vibrating punch. When the clanjp or punch is 
raised froni contact with the film the rolls last mentioned draw the 
film forward, but when the. punch or clamp drops into contact with it 
the forward raovement of the film is arrested, tha,t is, stops. This 
gives the intermittent motion or movement to the film. This feeding 
device is essentially différent from the sprocket wheel device of com- 
plainant's patent. In each of the claims 1, 2, and 3 the feeding device 
engages the intermediate section of the film crossjng^the lens. The 
essential feature of this feedms: device is the sprocket. wheel which 
actually engages the film, and carries it along with an intermittent 
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motion. The essential feature of the feeding device in the biograpb 
caméra is the two rolls which draw or pùU the film across the lens 
co-acting with the vibrating punch or clamp on the opposite side. 
Thèse mechanical devices for accomplishing the desired purpose are 
essentially différent. I find no infringement in the use of the biograph 
caméra. It is unnccessary to describe the movement of the film after 
passing the two rolls that serve to draw it past the lens. In defend- 
ant's Warwick caméra we hâve a very différent feeding device. 

We hâve the delivfery roll and the receiving roU which are common 
to ail three of the caméras described. The film, after coming from 
the delivery roll, passes between two rollers; one of which is con- 
stantly rotating, and engages with perforaltions in the edges of the 
film, the other being an idle or presser roller. As the film passes 
from thèse rollers, a loop of slack film is formed, and this, as it is 
taken up by the feeding device proper, passes through a stationary 
guide, which serves to prevent flapping or buckling, and then is 
drawn past the film by a sort of rake which is dropped agaiast and 
engages with the film, and then is raised. This gives the intermittent 
motion tq. the film, a period of rest and a period of movement. After 
passing tîxe rake tooth or teeth^ the film is slack, and forms what is 
called a loop, and this slack is taken up, and carried forward towards 
the receiving roll by a roller which engages it and an idle or pressing 
roller, and then the film is taken up by the receiving roll which does 
not partake of the intermittent motion. It will be seen that the essen- 
tial élément of this feeding device is the rake which, when engaged 
with the film, serves to draw it forward. It is not the vibrating punch 
or clamp of the biograph which served to stop the movement of the 
film. It does, however, engage with and draw forward the film, 
and so does the sprocket wheel of the complainant's patent. Says the 
patent as to the advancement of the film: 

"Referring to the drawlngs, 3 Indicates the transparent or translucent tape- 
film, which, before the apparatus is put in opération, is ail coiled on a réel in 
the sheet-metal box or case 1; the free end being connected to an empty 
réel in the case 2. The fllm, 3, is preferably of sufflcient width to admit 
the taliing of pictures one Inch in diameter between the rows of holes, 4. 
Pig. 2, arranged at regular intiervals along the two edges of the fllm, and 
Into which holes the teeth of the wheels, 5, Figs. 1 and 2, enter for the pur- 
pose of positively advanclng the film. When the film is narrow, it is not 
essential to use two rows of perforations and two feed-wheels, one feed- 
wheel being suflicient Sald wheels are mounted on a shaft, 6, which carries 
a loose puiley, 7 ; that is, a pulley frictionaiiy connected to its shaft and 
forming a yielding mechanical connection. This pulley is driven by a cord 
or belt, 8, from a pulley, 9, on the shaft, 10, which shaft is driven by means 
of the beveled gears, 11, 12." 

And, as to bringing it to a rest: 

"The shaft, 6, heretofore referred to, is provlded with a datent or stop- 
wheel, 23; the form of which is most clearly shown in Figs. 3 and 4. The 
wheel, 23, is provlded with a number of projecting teeth, 24, six being shown, 
which teeth are adapted to strike successively against the face of the cooper- 
ating detent or stop-wheel, 25, on the shaft, 26, which is the armature-shaft of 
the motor or a shaft which Is constantly driven by the motor. The wheel, 25, 
bas a corresponding number of notches, 27, at regular intervais around Its 
periphery. Thèse notches are of such size and shiipo that the teeth, 24, can 
pass throngh them, and when the wheels, 23 and 2.5, are rotated In the direc- 
tion Indicated by the arrows, each tooth in successloc will strilje the face 
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of w&eel, 25, thereby brlnglng tbe film absolutely to reat at the sama moment 
that an openlng In the shutter exposes tbe fllm, and will then paas through 
a notch, allowlng the tapé-fllm to be moved forward another step whlle It is 
eovered by the shutter. To avold thé danger of the wheel, 25, movlng so 
qulckly that a tooth cannot enter the proper notch, a laterally-projectlng 
tooth, 29, is provided adjacent to each notch. When a tooth, 29, strikes a 
tooth, 24, the latter tootb will be gulded by the tooth, 29, into the adjacent 
notch, 27." 

As the feeding devices of defendant's Warwick caméra are différ- 
ent in principle and mode of opération from complainant's, and as 
complainant must be confined to the spécifie feeding devices specified, 
described and set forth, the défendant does not infringe. 

Défendant is entitled to a decree dismissing the bill. 



MOSS T. McCONWAY-TORLEÏ CO. 

(Circuit Court, W. D. Pennsylvanla. February 27, 1906.^ 

No. 20. 

L Patïnts — Suit fob INfbinokment — Biix. 

A blU for Inlrlngement of a patent In order to state a case must al- 
lège tbe facts whlch are essentlal to the ralidity of the patent under 
ReT. St {} 4886, 4887 as amended by Act March 3, 1897, c. 391, 29 Stat 
692 [V. a. Comp. St 1901, p. 3382], and negatlTe those the existence of 
which would defeat it 

[Kd. Note. — For cases in point, see vol. 38, Cent Dlg. Patents, {S 507, 
508,] 

2. Samk. 

A. bill for infringement of a patent applled for after Act March 3, 
1897, e. 391, 29 Stat 692 [D. S. Comp. St 1001, p. 3382], took effect is 
bad on demurrer where It fails to allège that the inrention was not 
patented or described in any printed publication in this or any foreign 
country more than two years prior to the application for the patent, or 
whether or not It was patented in any foreign country, and, if so, that 
application was made wlthin seven months thereafter for the United 
States patent 

8. Same-^Alleoation ot Infbinoeuent. 

A bill for infringement of a patent must charge the infringement of 
a material part of tbe Invention to entitle the complainant to relief in 
equity. 

[Ed. Note. — For «»ses in point see vol. 38, Cent Dlg. Patents, ! 611.] 

é. SAUE MULTirABlOUSNESS. 

While a bill for infringement of two separate patents must show that 
the inventions are capable of conjoint use It is sufflciently shown where 
one patent shows on its face that It is for 'an improvement on the In- 
vention of the other. 

In Equity. Bill to restrain infringement of patent No. 677,363, 
granted July 2, 1901, on application filed August 27, 1900, and patent 
No. 758,268, granted April 26, 1904, on application filed November 30, 
1903. On demurrer to bill. 

M. A. Christy, for demurrer. 

1,. C. Barton, opposed. 

ARCHBALD, District Judge.* The bill charges tHe infringement 
of two patents and is demurred to by the défendants upon several 
grounds. 



Specially asslgned. 
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According to the acts of Congress in such case made and provided 
(Rev. St. §§ 4886, 4887, as amended bv Act March 3, 1897, c. 391, 
29 Stat. 692 [U. S. Comp. St. 1901, p. '3383]), a new and useful de- 
vice, in order to be patentable, must not (section 4886) hâve been 
known or used by others in this country before the invention or dis- 
covery thereof by the applicant; nor patented or described in any 
printed publication in this or any foreign country before such in- 
vention or discovery, nor more than two years prior to the application ; 
nor hâve been in public use or on sale in this country for more than 
tv^fo years prior thereto, unless the same is proved to hâve beeu 
abandoned; nor (section 4887) shall any person otherwise entitled to 
receive a patent be debarred by reason of the invention having been 
first patented by the inventor or his légal représentatives or assigna 
in a foreign country, unless the application for such foreign patent 
was filed more than seven months prior to the filing of the application 
in this country. In a suit for infringement, the complainant, in order 
to State a case, must bring himself substantially within thèse pro- 
visions, negativing whatever is necessary to do so (16 Encycl. Pleàd. 
& Prac. 100; Elliott, etc., Typewriter Co. v. Fisher Typewriter Co. 
[C. C] 109 Fed. 330) ; and the question is whether that bas been 
done hère. 

It is averred in the bill with regard to each of the patents sued upon, 
of which the complainant claims to be the original and first inventor, 
that it was "not known or used before, nor patented or described in 
any printed publication in this or any foreign country before the said 
invention thereof, nor abandoned, and not in public use or on sale 
two years prior to the date of his application for patent." This is 
good, so far as it goes, but the trouble is that it does not go quite 
far enough. The averment that the invention was "not known or 
used before" may be a sufficient déniai of its having been "known or 
used by others in this country before the invention or discovery there- 
of," in the words of the statute; although it stops somewhat short 
of that, and it would hâve been better to follow the act rather than 
attempt to abbreviate it. There are other omissions, however, which 
are not entitled to fare so well. While it is denied, for instance, that 
the invention was not "patented or described in any printed publica- 
tion in this or any foreign country before the said invention thereof" ; 
it is not averred, that it was not so patented or described more than 
two years prior to the application for a patent. This is material, 
being one of the express conditions of patentability imposed by the 
statute; an inventor, as the law now stands, if I apprehend it aright, 
being obliged to apply within two years after the patenting or de- 
scription of the invention by another, even though he himself be the 
original and first inventor, if he hopes to maintain his rights thereto. 
Furthermore there is no statement whatever in the bill, as to whether 
the invention bas or has not been patented abroad, it being provided 
by the statute, if it has, that it can only escape being thereby barred, 
in case such patenting was upon an application filed within seven 
months of filing the application hère. In other words, the inventor 
must apply in this country within seven months after a successful appli- 
cation in a foreign country, or fail. The bill is also defective in that it 
144 F.— 8 
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fâils to charge the'itifri.ngément'ôf aîiy înaterial or substatttial parts of 
the invention. Ali that it says upôn the subject is that somè parts hâve 
beefl infringed. But this would Covfer the mère accidentai adoption of 
an immatefial f eature ; which, ho-vs^ever it may be at law, is not such an 
infringement as will betaken cognizance of in equity. Bail & Socket 
Fastener Co. v. Kraètzer, 150 U. S. 111, 14 Sup. Ct. 48, 37 L. Ed. 1019. 
No doubt thèse defects, one and ail, are amendable, and' the com- 
plaîjïaht asks leave to supply what- Isj lacking, whida will be given 
him. But as the matter stands, thë grounds of demurrer which hâve 
bèen so-referred to are well taken, and must be sustained. > 

In other respects, however, the bill is good. It is contended that, being 
for the infringement of two distinct patents, it is multifarious, there 
béing no averment that the two inventions are capable of conjoint 
use. It is no doùbt éssentiâl, where two or more patents are sued 
upon, that this should appear. IGiEncycl. Plead. & Prac. 95. But 
in the présent instance, the onê patent on its face is an improvement 
on , thé ôthef, so that they are necfessarily of the same character, 
and able, as we must assume, to beused together in the same device. 

To the extent So indicated, the demurrer is sustained, with costs; 
with leave to the complainant to amend within 30 days. , 



THOMSON-HOUSTON ELECTRIC CO. v. JEFFREY MFG. CO. 
(Circuit Court, S. D. Otilo, B. D. August 5, 1897.) 

1. Patents — Suit for Infbingbment— Preliminaey InjtjSction. 

Where a patent bas been sustalneîa on a inotlon for a prellminary In- 
Junction, and' the ôrder afflrmed on appeal, It ! cornes before another court 
on a simHar- àpplicatloa as a sustained patent, and. the ruling may prop; 
erly be foUowed, in the absence of any cqntrary décision, unless there 
Is soniç,new question raised, and so far sustained as tb malie a prima 
facie défense agaiiist validit^. ; 

[Ed. Note.— For cases in i)oint, see vol. 38,' Cent' Dlg. Patents, §§ 482- 
488.3- ''' ■ ■ ■ !-■ 

2. Same. 

Where the complainant bas made a prima fade case for Injunction 
against infringement, the right is not to be denied on the ground that 
the Injunction would be inconvénient to défendant or seriously interfère 
with the success of hls business^. 

[Ed. Note.— For cases in point, seè vol. 38, Cent Dlg. Patents, §494.] 

In Equity. Suit for infringement of letters patent No. 495,443, fot 
a traveliftg èoritact for electric railways granted to Charles Van De- 
Poele. Oii môtibn for preliminary injunction. 

See 101 Fed. 121. : > 

Betts, "Betts, Sheffleld & Betts, îôr complainant. 
H. H. Bliss, for respondent ;. 

CLARÏvj^District Judge', ' Iil i-ëg^rd to thé particular claîm of the 
patent hère ïnVolvèd, it ié' truè that the merits of the claim bave 1101 
been adjudg'ed fihally, by'any coiirt df reviëw, and that the validîty 
of this claim w^s léft for further and full considération in the case 
ôî Thomsdn-ïîoùâton Electric Co. v: Ohio Sfess Co., 80 Fed. 712, 26 ' 
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C. C. A. 107, in which the action o£ the circuit judge in granting a 
preliminary injunction was affirmed. That patent including this par- 
ticular claim, however, cornes before the court now as a sustained 
patent. It is clearly proper, when tlie question of the right to a 
preHminary injunction has been considered and decided on the Cir- 
cuit in the courts of original jurisdiction, that this court should fol- 
low such ruiing, unless there is some new défense or question so 
far sustained as to make prima facie défense against the patent. The 
motion for preHminary injunction is now opposed upon two grounds: 
First, that it would be inéquitable to grant an injunction on the par- 
ticular facts of this case in the advance of the final hearing, and, sec- 
ond, the point is made for the first time, as insisted, that this particular 
claim in the complainant's patent was anticipated by a prior invention 
embraced in the Hunter application. 

In regard to the first objection, I must say. that, although this 
point is urged with great force and ability, I do not think it really 
ofifers any reason against the injunction which might not be assigned 
equally in nearly any case where a preliminary injunction is asked 
for. It may be said, in gênerai terms, that it is certain that the dé- 
fense is never exactiy ready for the efifect of a preliminary injunction, 
where a profitable infringement is going on. If the plaintiflE has 
made out a prima facie case for injunction, as I think is donc hère, 
this right is not to be denied or defeated upon the ground that it will 
be inconvénient to the défendant or would seriously interfère with 
the success of the défendantes business. I am therefore unable to con- 
cur in the view that the first objection assigned is well taken. 

In regard to the alleged invention covered by the Hunter applica- 
tion, I do not think it is best that I should discuss the case in détail 
in that aspect, inasmuch as the Court of Appeals has expressly left 
open for future détermination the validity of this claim so far as it 
may be afïected by prior inventions. As stated before, the claim has 
been sustained at the Circuit, and has been much considered by Judge 
Townsend and other judges on the Circuit, and I am content to folio w 
thèse décisions until a différent resuit shall be announced by the courts 
of review. Whatever may be the effect of the défense based on the 
Hunter claim finally, I do not think that, if the défendant can prove 
ail they now claim to be able to do, it would change the resuit. So 
far as the proof on the présent hearing goes, and so far as the oppos- 
ing affidavits indicate that the défense will be able to go, I do not 
think the resuit will be changed. The impression thus far made is 
that Hunter was quite a prolific inventer in theory and on paper, with 
but a small amount of tliat very essential faculty for making the in- 
vention one of practical use. 

Upon the whole case, without saying more at this time, I am of 
the opinion that the complainant is entitled to a preliminary injunc- 
tion, and the same is allowed upon the exécution of a bond in the sum 
of $15,000, conditioned as required by law, and, among other things, 
to satisfy and pay to the défendants any damages which may be sus- 
tained by the wrongful suing of the injunction, in the event the suit 
is not successfully prosecuted. 

Since writing the foregoing, I hâve been ' furnished with the opin- 
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ion of the Circuit Court of Appeals for the Second Circuit (Thortlson- 
Houston Electric Co. v. Hoosick Ry. Co., 82 Fed. 461, 27 C. C. A. 
419), by Judge Wallace, holding the Van DePoele patent 495,433 in- 
valid as to claims 6, 7, 8, 12, and 16, which were exactly the claims 
upheld by Judge Townsend in the Winchester Avenue Case (Thom- 
son-Houston Electric Go. v. Winchester Ave. Ry. Co. [C. C] 71 
Fed. 192), and whose opinion I was following in what was said in 
the foregoing opinion, pursuant to the well-established rule of comity 
in such cases. I am now constrained to think that I would not be 
warranted by the rule referred to in accepting Judge Townsend's 
conclusion as a basis for a preliminary injunction, since his opinion 
has been disapproved by a court of review. And it is true, too, as 
argued now by the complainant's learned counsel, that claims 2 and 4 
of patent 495,443 were not involved when passed upon by the Circuit 
Court of Appeals. If, however, thèse two claims are directly in issue 
in this case, as now presented, thèse two claims, ;2 and 4, are in the 
position of an unsustained patent, not having been passed upon by 
Judge Townsend. As it appears that the défendant is fully solvent 
and responsible in damages to the complainant for any infringement, 
I am of opinion that I should not at this stage of the case allovv a pre- 
liminary injunction. I think I should not do so before the October 
terra of this court, when, if the case is not ready for final hearing by 
reason of defendant's lack of préparation, it wduld be open to the 
complainant to renew the application for injunction, and, in case the 
défendants are not then ready for a final hearing, the court would 
very certainly allow the preliminary injunction, just as the court 
would be much inclined to dissolve such injunction if now allowed, 
in the event the case should not be ready for hearing on the plaintiff's 
account. The right to the complainant to move for injunction at the 
beginning of the next term is expressly reserved, as it is to make the 
application at any time, if the insolvency of the défendant should be 
shown, or if defendant's solvency should be made to appear to be 
doubtful. 

With this réservation, the preliminary injunction is, for the présent, 
denied. 



MARSH V. CORTIS. 

(Circuit Court, D. Massachusetts. February 21, 1906.) 

No. 1,499. 

Cancellation of iNSTRtrMENTs—FEATTD— Evidence Considebed. 

Evidence consldered, and held tnsuffleient to make out a case ot fraud 
In the mf^klug of a contract for the assignment of a patent which en- 
titled complainant to Its eancellation ; it appearing that the terms were 
dlctated by him and read over to hiro as taken down, and that the final 
draft was again read to him before ëlgning. 

In Equity. 

George A. Sanderson and F. N. Wier, for complainant. 
Charles L,. Burdett and Robert W. Light, for défendant. 
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COLT, Circuit Judge. This bill is brought for the surrender and 
cancellation, on the ground of fraud, o£ the following agreement and 
assignment: 

"New York City, Mardi 22d, 1899. 

"Mémorandum of Agreement. 

"This agreement between Rlverius Marsh of New Brunswick, state of New 
Jer.><ey, and Dwight T. Cortis, of Boston, Mass., wituesseth, that the said Marsh 
hereby agrées to sell and assigu the entire right and interest in his pending 
application for U. S. letters patent on improvements in lamp chimneys now 
pending and Involved in interférence with the application of Prendergast & 
Slinack ; also to give to the said Cortis the sole selling agency for certain in- 
ventions and improvements made by and belonging to said Marsh in a chimney 
shield, in a compound or double chimney shield, in a new burner of cheap 
construction, In a yielding support for Welsbacli mantels, and also in the de- 
vices put out in what is cailed 'The Lighthouse Chimney' business, and in lamps 
of similar construction, the said agency to begin and take efCect as soon as the 
pending agreement between said Marsh and Alexander P. White of Brooklyn, 
can be settled so as to free said Marsh from any and ail daims by said Wbite. 

"In considération of this assignment and of the agreements aforesaid, the 
said Cortis agrées to conduct the said interférence suit, and to pay ail the ex- 
penses thereof ; said Cortis is to advanee the money needed to obtain letters 
patent of the United States on such of the devices mentioned herein as he 
may accept witliin one month of the time when a spécimen of the perfected 
device, or a complète drawing showing such device In operative form may be 
submitted to him by said Marsh ; the said Cortis agrées to give the said Marsh 
a Personal license to use the improvements po^-ered by any patent that may 
be granted on the application involved in said interférence, Marsh v. Prender- 
gast & Slinack, in eaae this agreement may be terminated by the death of said 
Cortis; said Cortis hereby agrées to pay to said Marsh for the said agency 
and for an undivided one-half interest in ail the proceeds from the sale of 
the said patented devices and right under patents to be obtained as aforesaid 
(except as to the application now in interférence) an amount equal to one-balf 
the net profits of the business to be conducted under this agreement in ail 
except the devices covered by the patent to be granted on the application 
now involved in the pending interférence. Said Cortis hereby agrées to furnisli 
the money needed in said business according to his judgment. 

"The said Marsh is to draw $25.00 per week, which ia to be deducted from 
the amount due and payable to him as aforesaid, and an approximate settle- 
ment between the parties hereto shall be made at regular intervais of three 
months from the date of the starting of business hereunder. 

"In ail patents talcen out under this agreement (not referring to the one 
involved in said interférence) the said Marsh and said Cortis shall hâve an 
undivided half interest and shall share equally in ail amounts or considérations 
that may be received from the sale of devices under said patent or of rights 
thereunder, and this is binding upon the heirs jmd assigns of the respective 
parties hereto. 

"Witnesses: Rlverius Marsh. 

"Chas. L. Burdett "Dwight T. Cortis. 

"M. C. Hersey." 

"Assignment. 

"Know ail men that I, Riverius Marsh, of New Brunswick, in the county of 
Middlesex and state of New Jereey, for the considération of one dollar, full 
recelpt whereof Is hereby acknowledged, and of other valuable considérations, 
do hereby assign to Dwight T. Cortis, of Boston, in the county of Suffolk, and 
state of Massachusetts, the entirety of an Invention In lamp chimneys set forth 
in my application for United States letters patent thereon flled October 25, 
1897, of sériai No. 656,-306 together with ail rights and privilèges granted by 
said letters patent to be issued, and I hereby authorize and request the Com- 
missioner of Patents to issue said letters patent to said assigncps. 

"I, for myself, my heirs and assigns covenant with said assignée, his heirs 
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■and assigna that I hâve the lawful rlght to asslgn sald invention and letters 
pàterit"a'8 hereln expressed and that the Ifiterest herein conveyed Is free froui 
ail prlbr a!ësignment, grant, mortgage, lHéënsé, or ôther incumbrance whatever. 

"I.n wltness whereof, I hereunto set my hand this 22d day of March, A. D. 
189Ôi . Riverlus Marsh. 

"State of New York, County of New York — ss. : 

"Subserlbed before me by the sald Riverlus Marsh this 22d day of March 
1899. 

"[Seal.] B. Whltney, Notary Publie." 

The materîal allégations of the bill may be summarized as foUows: 
Prior to 1897 the complainant, Marsh, invented a lamp chimney, and 
on October 25, 1897, applied for a patent thereon. Subsequently there 
were interférence procèedings in'thè Patent Office between Marsh and 
Prendei-gast .and Slinack to deternline the right to the invention: While 
thèse procèedings were pending the défendant, Cortis, repiresented to 
Marsh that he was not the agent for, or in any way influenced or con- 
trolled by, any corporation using or interested in the Welsbach System 
of ligbtirig, and that he was not agent for or in any way influenced or 
controlled by Prendergast and Slinack, and that he wOùld aid the 
défendant in the interférence suit. Gortis further represented to Marsh 
that he wôuld engage in business with him in the manufacture and 
sale 'of articles invented by him, thàt, he would furnish the capital for 
doing the t>usiness and divide the profits equally, and that he would pay 
to Marsh $85 a week in addition as salary. Relying on thèse rejpre- 
sentations Marsh was induced to sign the above agreement and assign- 
rnent. 

. After thepapers were signed and delivered, it is alleged that Cortis 
failed to carry out any part of the agreement. He furnished rio capital, 
and expended no money for manufacturing and selling goods, except 
a small suni in connection with the interférence procèedings. The in- 
terférence procèedings were decided in favor of Marsh, and letters 
patent No. 653,730 were, by reason of the assignment,; issued to Cortis. 
Marsh has often requested Cortis, in accordance with the terms of the 
agreement, to a'^ply for patents upon his inventions, to furnish capital 
to manufacture goods and to begin business; but Cortis has failed to 
carry out the agreement, except in connection with the assigned patent, 
and has failed to pay to Marsh $25 a week as provided: in the agree- 
ment, or ôther sum except $53 expended by him in the interférence 
procèedings. J 

The invention covered by the assignment is alleged tb be of great 
value for use in lighting streets and exposed places with what is known 
as" the Welsbach hght. Upon information and belief it'is^charged that, 
at the time the agreement was made, Cortis was the agent for and was 
influenced and controlled by certain corporations using and interested 
'iii the Welsbach System of lighting, and was workiilg in the same in- 
terest as Prëhdërgast artd Slinack j.it the interférence procèedings ; that 
; Cortis, when he made the agreern^nt, had no iritèntioii Of carry ing ît 
out; that he had but one purpo6e> to obtain Marsh's rights in the in- 
vention covered by the application] for thé benefit of himself and for 
the corporâfigh |€;ngaged in street lighting with the Welsbach System 
An amenqrn'çpt tothe bili çontains the following allégations: 
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"And the plaintifC further says that the défendant did not agrée or intend 
to agrée to give the plaintiffi any adéquate considération, or any considération 
whatever, for tlie asslgnment of said patent and for the other agreementa 
entered into as aforesald by the plaintiff." 

"That the défendant and hls said attorney, intending to ol)tain from the 
plaintiff for the défendant a title to the plaintifE's said invention without giving 
the plaintiff any considération therefor, representing to him that the said 
Burdett would draw a fair agreement as between man and man, and that he 
would draw an agreement according to the représentations and oral agreement 
previoiisly made between the parties as aforesaid, and unduly and fraudulently 
indueed and influenced the plaintiiï to sign said mémorandum of agreement 
and said assignment, and further represented,' after said mémorandum of 
agreement was drawn, that it provided among other things that the défendant 
shouid engage in business with the plaintiff In the manufacture and sale of 
articles invented by the plaintiff, and that he, the défendant, would furnish 
the- capital for doing said business, and that the profits shouid be equally di- 
vided and that the défendant would pay the plaintiff the sum of twenty-flve 
($25) dollars a week in addition as salary." 

"That the défendant and his counsel further represented that a delay in 
exeeuting said mémorandum of agreement and of the assignment of said patent 
would be dangerous." 

"That becanse of the said représentations and the undue and frauduient in- 
ducements and influences of the défendant and his said attorney, the plaintiff 
was Induced to sign said mémorandum and assignment without advlce of 
counsel and in the belief that said mémorandum provided for a contract the 
terms of which M'ere the same as had been orally agreed upon between the 
plaintiff and the défendant as hereinbefore set forth, whereas in truth and in 
fact the said mémorandum of agreement did not set but in terms and effect 
the terms of said oral agreement, as the défendant and hls attorney then and 
there well knew, and whereas in truth and In fact a delay in exeeuting said 
mémorandum of agreement and said assignment would not hâve been dan- 
gerous." 

While adiTiitting the due exécution of the agreement and assign- 
ment, the answer dénies every allégation of the bill charging deceit, 
conspiracy, misrepresentation, or undue influence. The only évidence 
offered in support of the bill is the testimony of the complainant, Marsh, 
and of the défendant, Cortis, called as a witness by Marsh, and certain 
letters and telegrams. 

It appears from the évidence that Marsh was a somewhat visionary 
inventor, and that Cortis was a merchant who had quite an extensive 
store in Boston, where he sold gas stovesand gas-burning devices of 
ail kinds. Marsh was désirons of forming a business connection with 
some one whô would advance the necessary money for him to obtain 
patents on his various inventions, who would also assist him in selling 
his patented devices, and who would pay the expenses of the cohtest 
in the Patent Office respecting his lamp-chimney patent then in inter- 
férence. There had been two or three interviews between the parties 
previous to the meeting in New York on March 33, 1899, when the 
agreement and assignment in suit were executed, There is a direct 
conflict as to the oral agreement made by the parties previous to the 
New York meeting. Marsh testifies that Cortis had orally agreed to 
engage in business with him in the manufacture and sale of articles in- 
vented by him, to furnish capital for the business, and to divide the 
profits equally, and at the same time pay him in addition $25 a week 
salary. On the other hand, Cortis testifies that the only oral agreeniétit 
was to the eflfect that he would pay the expenses in the interférence pro- 
ceedings, and in addition' would pay Marsh $200' for his patent when. 



136 144 FEDERAL HBPORTEB. 

obtainëd. That Coftis sq understdod the oral agreement also appears 
f rom his: letter to Màrsh of March 16th, in which he says: ' 

''Conflrmlng my oral agreement I will conduct your slde of the case in this 
Interfereiïee, and pay ail expenses, and In addition thereto will pay you two 
hBUdréd dollars ($200) for the invention and patent, if we win the case." 

At the same time, there seems to.be no doubt that Marsh understood 
that the oral, agreement contemplated ; other things besides the assign- 
ment of thé ïamp-chittiney înventioïi then in interférence, for on the 
followingday, March 17th, he wrote Cortis a letter in which he says: 

"Your asslgnment form for invention sériai No. 656,306 at hand. If we put 
a part of the oral agreement In writlng, 1 want ail of the leading points in- 
elùded ;' otberWise it shows I am grossly careless and unflt to do business." 

The New York interview was brought about by another letter f rom 
Cortis, to Marsh under date of March 16th, which says : 

"I called'on Mr. Burdett on my way back from în'cw York yesterday, and 
expeet now that I wiil be In New York on next Tuesday morning on other 
business,- a,nd will arrange to hâve Mr. Burdett be there, so that we can talk 
the évidence over and get the patter of application now in the Patent Office in 
shape.itpi^ake testimony at an early date. Please hâve ail the évidence you 
can get 4t, band, but do not talk to anybody about the inatter except your 
own witijesses." 

By reaSOn of this letter, the point is tâken by the complaînant that 
the pujpose of the New York meeting, as he understood it, was simply 
tb talk Over. the évidence in the: interférence proceedings; that he was 
tâkénby 'surprise when other matters came up for considération ; and 
that he was wholly unprepared at this time to enter into a written con- 
tract, or to make an assignment of the lamp-chimney patent. In deter- 
mining a question of this character, the letters between the parties are 
entitled to great weight.and theytoust be considered more reliable évi- 
dence than the recollection of a witness after the lapse of several years. 
From the correspôndence which immediately preceded this meeting, 
when read in connection with the whole évidence, it would seem to be 
reasonably dear that Cortis attended this meeting for the purpose of 
talking over the eviderxe in the interférence case, and also for the pur- 
pose of obtaining an assignment of the lamp-chimney invention, and 
that Mârsh attended the meeting for the purpose of talking over the 
same évidence and also for the further purpose of putting "ail of the 
leading points" of the "oral agreement in writing," if a part was put 
in writing, as mentioned in his letter of March 17th. 

There wére présent atthe New York meeting Marsh, Cortis, and 
Mr. Burdett, who was counsel for Cortis in the interférence proceed- 
ings. Af this meeting it 'appears that the following suggestions as to 
an agreement were dictated by Marsh and taken down by Burdett : 

•'Mémorandum. 

•'Conflrmlng our oral agreement I will sell to you my entire rlght in my 
pending application No. j now In interférence and also *» glve to 

you the sole selling agency for *»è my Improvement In ehiihney protectors, 
in the oompound shield, in the new burner of cheap construction, in the yield- 
Ing S» in the yielding support for Welsbach mantle and in the cil-a an and 
lauoct» 'lighthouse chimney business' *# including lamps of similar construc- 
tion as soon as the pending agreement between myself and Alexander P. White 
ean be settled so as to free me from that any claim on his part 
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!i9«9 In considération of thls y ou agrée to contest the Interférence suit and 
to pay ail the expenses and take eut the patent ; to pay the expenses of ob- 
taining U. S. Letters Patent on such such of the devices mentioned as he may 
accept wfe within one month of the time when I submit a spécimen of the 
perfected invention to M» you ; or a complète drawing of an operatlve device ; 
you are to give me a personal license to use the improvements in patoi auy 
patent that be granted on the application No. in jaaa tlik !n case this 

agreement may be termlpated by agr e einsnt Of psri #S "p th e tPHiiifor j i ntoiii 
aiinuld do your decease ; «»4 you are to pay me an amoiint for thèse rlghts an 
amount eiiual to one-half the net profits on the business to be conducted ia 
under this agreement in ail except the devices covered by the patent to be 
granted on the said application now pending No. 

"Marsh is to 1)9 p.<)id ftgffl tSa profits of tii a draw $23 per vceek whlch Is to 
be deducted from the f» amount due to and payable to Marsh as aforesaid; 
« QttJJiMoni- miâ an approximate settlement between the parties shallbe made 
at on regular intervais of three months from the date hoTOof of starting 

the business. 

"In ail patents taken out under the agreement except the flrst the partiel 
hereto shall own an undivided half interest in ail BUOii f»rtorita JSd aay 
and ail proceeds from said patents or the sale of rights thereunder. Thls is 
binding on the heirs and assigns of the respective parties." 

Upon cross-examination, Marsh testified, in answer to questions pro- 
pounded by Burdett, as follows: 

"Q. Then, so far as you know, my [Burdett's] knowledge of any oral agree- 
ment came wholly from you, did it not? I am asklng now of your ovrn knowl- 
edge. 

"A. Yes ; of my own knowledge It came wholly from me, because just 
previous to that I had refused a certain agreement from Mr. Cortis. He had 
made a différent proposition entirely. 

"Q. And the pencil mémorandum, as it was belng made, was not read to yon 
piecemeal, was It? 

"A. Oh, yes ; you read it. 

"Q. Mr. Burdett read to you the mémorandum step by step, as you stated 
what you wanted, did he not? 

"A. Well, as certain points came up, you put It down in shape. In légal form. 

"Q. Was it not put down in pencil mémorandum? 

"A. In pencil mémorandum ; yes. You worded the agreement so as to em- 
body, I suppose, what I had told you. 

"Q. And it was read to you part by part and step by step, and you were 
asked whether that was what you meant and what you wanted, was it not? 

"A. I think It was. 

"Q. And you were handed one of those three copies, were you notî 

"A. I was handed a copy ; yes, sir. 

"Q. And you read it? 

"A. I read it." 

Cortis testified as follows; 

"Q. Was every word of this agreement dictated to Mr. Burdett by Mr. 
Marsh? 

"A. It was. 

"Q. Who dictated to the stenographer . 

"A. Mr. Burdett read the notes, as I remember It. Mr. Burdett read from a 
paper that he took the figures down on, or the agreement down on. 

"Q. That was from the paper on which he had put down the suggestions 
made to him by Mr. Marsh? 

"A. Mr. Marsh." 

The évidence shows that Marsh inspired the agreement, that its 
terms were dictated by him, that it was then read to him step by step 
as it was taken down, and that the final draft was again read by him 
before signing. 
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[):ii:Inr:the subséquent letters: of Ma^sh to Cortis there îs no intimation 
that the agreement was n©t à fair oiie, or that it was obtained by mis- 
représentation, or that it did: Ilot e,ffitK)dy tlle' préviens oral agreement, 
.or thatiits terms !werp. not'exàctly wliatthe parties intended. Ont of 
the soH^ewhat ^ voluminOus corrèspondence the following letters will 
sufficiently disclose Marsli's frâmé of 'mind; his great inte'rest in Iiis 
"ntirneroiis iûyentions, and his désire tocarry put the contract: 
,: /',',;',/' ::; "îîew York, April ISth, 1899. 

"Dwight T. Cortis, Esq., 22 West St., Boston, Mass.— Dear Sir : Mr. Burdett 
writes me under date of April 12th. , He proposes to commence taking testi- 
mony in Hartford by the middle of nextweek. I wrIte him I will be on hand 
iû. tlme to assiat In openlng.upthe case.! I thini; be is more tban satisfled with 
the;amômit!Of proof I hâve secured. When you were bere last I hoped to hâve 
shown yon. .my- Improvements in burners. Th« application now in the Pat. 
Office for Bome 10 or 15 Clalms is sure to be granted in whole or in part A 
portion oC the;i;lalms slmply requlre a sllght altération. My improvement In 
Cbimneys- anû-, EeflectOrs I hâve now- included in more récent, improvement in 
Burners under the title of Improvements In Gas I/amps ps this may enable 
us to save the cost of seyeral patents for: the several co-operative parts. If I 
am not in error you wish me to hand over both of thèse cases to Mr. Charles 
L. Burdett as soon as practical. It will not require much time to flnd out about 
the third application for Burners, which I supposed was in the Patent OfHce over 
six mpnths since. I await papers, I Ipaned Mr. Burdett for a day — and for 
which I hâve waitea over 28 dayg, which I expect Friday a. m. I hardly look 
for you thiS \ireek. Light-HoUse sales July 1898 to MarcH 18^-^8 months, 
were $6,130,86. Mr. White agreed to furnish Capital, but now I find he has 
charged up ail stock and ùnpàid accounts so I hâve been deprived of profits 
Since about Nôv. 1898. MrrZerbe expieets to hâve money to àpply on my ac- 
count on Saturday, but I am not sure of it, and altho a very little is due 
for expense since you last màde paymèilt I may heed mohey early next week. 
If you will send me $25 on a/c it will oblige. 

"Yours truly, R. Marsh." 

"New York, May 3d, 1899. 
"Dwight T. Cortis, Esq. — Déar Sir: As I had but one more charge to date, 
to complète my expense up to the close of testlmony in case of Prendergast & 
Slinaek v. Marsh ladd same to a/c rendered. Prohably I will send Charles L. 
Burdett Drawings and Spécifications of my latest Improvements in Gas Lamps 
which I partly esplained to you. I hâve requested Mr. Burdett to consult 
you as to the advisabllity of taking out any of my inventions, which I will sub- 
mit to him for approval, before makiug any expense, so there may be no mls- 
understanding about the roatter. I hâve enlarged the' scope of my présent- 
invention which Includes a Lamp, brim full of simple and valuable improve- 
ments. I expect Mr. B. can get not less than 20 clalms. .1 can send you 
copy of spécifications if you désire, as ail will probably be corrected to-morrow 
and mailed to Hartford. I hâve also requested my old attorney in Washington 
to return my burner application, which I will also submit to Mr. Burdett. 
lipresume Mr. B. will obtain 20 claims at least. I thlnk I am ahead of every 
one in valves & stop cocks. I saw Mr. White today. He is anxious to see you. 
He could not sell out at % the cost of stock in hand without my help in- two 
years. Remit by Friday if you pleasa I now hope to do âome business, before 
Mr. Bennett befeinS. Mt. Wbite's idea is that Welsbach Co. are liable to make 
overtures. Mr^ White feels sure I will beat them. 

"Yours truly, . Rlveriua Marsh." 

"New York, Sept. 15th, 1899. 
"Dwight T. Cortis, No. 22 West St., Boston, Mass. — My dear Sir: Is it pos- 
sible you bave failed ta recesive my letters of Aug. 8 ajid Aug. 24th? Our 
Contract binds me so I am unable to do business withotit your co-operation. 
You promised to retum to N. Y. as s6on as you had viêited your slster. Later 
you came froni BostoH' to -N. Y. and promised Mr. Whité yoii would soon re- 
turn. It is a great trial to wait for your pleasure week after:w;eek, not to 
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gpeak of the irréparable loss of trade already sustained. Otir contract pro- 
vides — 'the said agency to begin and talce effect as soiJn as the pending agree- 
ment between the said Marsh and Alexander P. White of Brooldyn can be 
settled so as to free said Marsh from any and ail claims by said White. 

"I assured you Mar. 22, 1899, that said White had no claims against me. 
which is a fact. Aug. 2d I gave you this fact. The proof of thèse facts are 
and hâve been subject to your inquiry, and our contract on your part is in 
full force. Will you lîindly send me $50 on a/c as I am in need of money. 
I had no objection awaiting on your pleasure for a reasonable time and it 
seems very uukind for you to subject me to such a hardship. 

"Awaiting your early reply I am, 

"Yours truly, Riverius Marsh." 

"New York, August 1.5 th, 1900. 

Dwight T. Cortis, Esq.. Boston, Mass. — Dear Sir : Replying to your letter of 
July 24th, 1900, in which you ask in what particular you hâve failed to carry 
out your agreement with me. I reply, in every particular, excepting such 
part thereof which had for Its object the acquirement and possession of my 
valuable Invention sériai No. 656,30(5, for which I hâve recelved no considéra- 
tion. You also wish me to advlce you, why you bave net recelved samples 
and spécimens of the articles of my manufacture which you asked of me by 
letter of Sept. 5th, 1899, together with the price of same. Said request was 
dated Sept. 25th not the 5th as stated, nelther did you ask for priées. I 
sent said articles by Adams Express as described by letter dated Oct. llth, 
1899. You Write that you stand ready to carry out completely and in full 
your agreement with me as outlined in the wrltten contract of March 22d, 
1899, on which your business relations with me are based. This can only be 
done now, by arranging every détail in writing. How soon would it be con- 
venient for you to meet me, and talk over this subject, at my office In New 
York. Awaiting your early reply, I am, 

"Yours truly, Elverlus Marsh. 

"Room 1113 Bowling Green Building, New York." 

My conclusion upon the whole évidence is that, while this agreement 
and assignment appear to be somewhat one-sided, or in favor of Cortis, 
the complainant has failed to make out a case of either actual or con- 
structive fraud such as would justify a court of equity in setting aside 
thèse instruments. If the complainant has a cause of action, it would 
seem to lie rather in the direction of a suit for breach of contract. 

A decree may be entered dismissing both the original bill and the 
cross-bill, without costs to either party. 



HYGBIA DISTILLED WATER CO. v. CONSOLIDATED ICE 00. 

(Circuit Court, W. D. Pennsylvania. March 2, 1906.) 

No. 35. 

1. Teade-Maeks and Teade-Names — Names Subjects or Ownebship — Mtth- 

OLOGicAL Names. ' 

The Word "Hygela," used as a distinguishing name for a distllled wa- 
ter for such length of time as to identify the product of a particular man- 
ufacturer, may become a valid trade-mark. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trade-lVJarks and 
Trade-Names, § 12. 

Arbitrary, descriptive, or fictitious eharacter of the trade-name, see note 
to Searle & Hereth Co. v. Warner, 50 O. C. A. 323.] 

2. Same — Innocent Use by Another— Right to InjunctIon. 

The innocent use of another's trade-mark, without knowledge of its 
prior appropriation, wlll not justify its further use after the fact of in- 
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frîngement becomes kaown ; nor Is the rlght to an Injunctîon agalnst 
such Infrlngement defeated by the length of time of such use unknown 
to the proprletor, or by the f aet that he bas net, up to the time of suit, 
Gxtehded hls trade to the locality oceupied by défendant. 

ffld. Note. — For cases In point, gee vol. 46, Cent. Dig. Trade-Marks 
and Trade-Names, §§ 63, 93, 9.Ô.] 

In Equity, Suit to enjoin infringement of trade-mark, 

Bakewell & Byrnes, for complainant. 
J. S. & E. G. Ferguson, for respondent. 

BUFFINGTON, District Judge. This is a bill in equity, brought 
by the Hygeia Distilled Water Company, a corporation of New York, 
againstthè Consolidated Ice Company, a corporation of Pennsylvania, 
to enjoin the use of a trade-mark. From the proofs we find the fol- 
lowing facts : The complainant company distills water for domestic 
and sciefttific purposes, and its methods, apparatus, and work hâve 
been such as to produce a water of a high grade of excellence and 
to obtairi for it an equally high réputation. It is, extensively used, 
and the trade in it grown to large proportions. The complainant's 
plant is valuable, and it has expended large sums in advertising its dis- 
tilled water. The predecessors in title of the complainant began the 
distillation of water several years prior to 1885 ; tlie business having 
been carried on first by Francis King and Henry T. Oxward. Some 
time during that period the name Hygeia was given this distilled 
water. ïn Obtober, 1885, the business of King and Oxward was in- 
corporated under the nâme of the Hygeia Sparkling Distilled Water 
Company^ ■ wîiich Company on February 24, 1896, changed its cor- 
poraté.name to its présent one, the Hygeia Distilled Water Company. 
During ail thèse years complainant or its predecessors in business 
hâve continued the manufacture and sale of their distilled water under 
the name of Hygeia water and the name Hygeia has been used on 
the vessels in which it is sold and in their advertising and business 
literature. Their trade is .ext;ensive in private families, hôtels, clubs, 
cafés, steamship lines, extends into other states besides New York, 
and also to several of the West Indian Islands. It has some trade in 
Pennsylvania, but, beyond a single shipment, has thus far done 
no business in Pittsburgh. The respondent is an ice company, whose 
principal business is in manufàcturing and selling ice in Pittéburgh 
and vicinity. It also sells water, which it distills and calls Hygeia 
water. The proofs show that this water is not of as high a grade, or 
distilled to a degrçe of purity: equal to complainant's. The distillation 
of such water was beguri in 1890 by the Hygeia Ice Company, and 
was sold and distilled by that company until 1891, after which time 
it was sold throûgh the Eiit"eka Ice Company, its distributing agent, 
fhese companies ^yere later absorbed by the respondent company, 
which has cbntinued the manufacture and sale of the water. The 
respondent has no trade in its Hygeia water outside of Pittsburgh 
and the surrounding territory. The respondènt's predecessor adopted 
the name Hygeia ., for its water without knowledge that complainant 
was then using that name, and it and respondent remained in ignorance 
thereof until' May, 1904, when respondènt's attention was called to 
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the fact by a letter from complainant's counsel. The complainant 
was likewise ignorant of such use by respondent of the name Hygeia, 
until shortly before the letter was sent by its counsel. The proofs 
satisfy us that the name Hygeia, in connection with its distilled water, 
is a veluable trade and commercial right to the complainant, and that 
the continued use of that word by the respondent in connection with 
distilled water will injure complainant. 

Is the latter entitled to an injunction? That dépends on the an- 
swer to several questions. Is the word Hygeia one that can be mo- 
nopolized as a valid trade-mark for distilled water? The word itself 
is the name of the mythological Goddess Hygeia, the daughter of 
Esculapius. She was the goddess of health. From her name we 
dérive the noun hygiène and the adjectives hygeian and hygienic. 
It will thus be seen that, while the name Hygeia may suggest purity 
and health, just as the names of other mythological deities suggested 
their characteristics, yet such name Hygeia has never become an ad- 
jective and a descriptive word any more than the adjective martial 
has made the name Mars a descriptive word. We are therefore of 
opinion the word Hygeia does not fall within the principle which 
precludes the exclusive use of words of description as trade-marks. 
Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37 L. Ed. 1144. 
The word Hygeia, then, being open to adoption as a trade-mark, 
we hâve no proof of its use by any one prior to complainant's prede- 
cessors as a désignation or trade-name for distilled water. Its use 
by complainant has been of such a continuons public and proprietary 
character as to make it the distinguishing trade-mark or trade désig- 
nation of complainant's product. Being then free to give that name 
to its distilled water, it seems to us the complainant's use of the word 
Hygeia in connection with its water served to point out distinctly 
the origin and ownership of its product. This was in accord with its 
rights. "The office of a trade-mark is to point out distinctly the origin 
or the ownership of the article to which it is affixed, or, in other 
words, to give notice who was the producer. This may, in many cases^ 
be done by a name, a mark, or a device well known, but not previously 
applied to the same article." Canal Company v. Clark, 13 Wall. 311, 
20 L. Ed. 581. The word Hygeia, Hygeia water, was used to identify 
the particular water sold by the complainant, and not to describe any 
quality or characteristic of water in gênerai. As such it could be made 
the subject of a trade-mark. Baltz Brewing Co. v. Kaiserbrauerei, Beck 
& Co., 74 Fed. 232, 20 C. C. A. 402. See instances of historical, fiction, 
and fancy names approved as trade-marks and cited in 28 Am. & Eng. 
Ency. Law, p. 361, footnote 1. 

The word Hygeia in connection with distilled water being then 
the trade-mark property of complainant, will the fact that respond- 
ent innocently and ignorantly afterwards used it deprive complainant 
of its exclusive right thereto? There is no question of lâches, inter- 
rupted use, or any principle of estoppel to affect the complainant in 
the enforcement of its rights. That the respondent acted innocently 
in appropriating the use of complainant's trade-mark is conceded, but 
that such innocent prior use will not warrant further use would 
seem so clear under the authorities as to render discussion by us 
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needless, See Singer v. Wilson, 3 House oî Lords, 376; McLean v. 
Fleminf, 96. Ù. S. 245, 24 L. Ed. 828 ; Cbllins Co. v. Aines (C. C.) 18 
Fed. 561 ; Sebastian's Law of Trade-Marks, pp. 117, 118. Nor does 
the length of tïnie respondent bas used complainant's trade-mark aff ect 
the right to ail ïnjunction (McLeanv. Fleming, supra; Menendez v. 
Holt, 128 U. S: 5l4, 9 Sup. Ct. 143, 32 L. Ed. 526), or the fact that 
complainant has not up to this time çxtended its trade to the locality 
occupied by the respondent (Derringer v. Plate, 29 Cal. 296, 87 Am. 
Dec. 170; Hopkins on Trade-Marks, § 13). 

Being thereîore of opinion complainant has a valid trade-mark in 
the use of the word Hygeia in connection with distilled water, that such 
trade-mark is its property, that it has donc no act to preclude its right 
to an injunction against further use by respondent of that property, an 
injunction raust be granted. Let such dècree be prepared. 



In re HINES. . 
(District Court, D. Oregon. February 5, 1906.) 
No. 901. 

1. BAWKBtrrrdy — Act op BAnkbtjptcy— Pkoof or Insolvenct. 

In determining whéther or not a debtor was Insblvent, within the 
meainlng of Bankr. Act July 1, ,1898, c. 541, § 1, subd. 15, 30 Stat 544 [U 
S. Cpinp. St 1901, p. 3419], at the time of the commission of an alleged 
act df banliruptcy By sufifering a créditer to obtairi a préférence through 
légal proeeedlngs, tlie test of a "fair valuation" of bis property Is its 
market value at thé time the légal proeeedlngs were talien, wbere that 
can be fairly established, and not its value as it may hâve been affected 
by such proceedings ; and the property to be taken.into considération in- 
cludes ail of his property, whether legaliy exempt f rom exécution or 
not, except such as may hâve been eonveyed, concealed, or removed vfith 
intent to dèfraud, hinder, or delay his credltors. 

2. Same. 

Evidence considered, and held insufllcient to establish the insolvency 
of a défendant at the time of the commission of an alleged act of bank- 
ruptcy, but, on the contrary, to show that his property at a fair valua- 
tion exceeded his indebtedness. 

In Bankruptcy. 

Several credltors of S. E. Hines, of North Bend, Coos county. Or., on Jan- 
uary 25, 1905, filed their petHion In court charging hlm with having commit- 
ted an act of bankruptcy, In that, while Insolvent, and on January 17, 1905, 
he suffered a Judgment to be obtained against him in the sum of $2,030, upon 
which exécution has been issued and certain property of défendant levied up- 
on, and that défendant has not vacated or discharged the same. The dé- 
fendant controverts thèse allégations, and avers that his property, at a fair 
valuation, Is worth $3,000 in excess of his indebtedness or liabilities. 

Bauer & Greene, for petitioners. 
J. H. Guerry, for défendant. 

WOEVERTON, District Judge. The single question presented 
by counsel for the creditors for considération is: ^A/■as the défendant 
insolvent wh'èn the judgment was entered against him and levy made 
in pursuance of the exécution issued thereon? If he was, he is guilty 
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of the act of bankruptcy charged; if not, the pétition should be dis- 
missed. In re Rome Planing MÎIl (D. C.) 96 Fed. 812. 

By the first section (subdivision 15) of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]. See 
Collier on Bankruptcy [4th Éd.] p. 2.) a person is deemed insolvent 
wlaenever the aggregate of his property, exclusive of any property 
that he may hâve conveyed, transferred, concealed, or removed, or per- 
mitted to be concealed or removed, with intent to defraud, hinder, 
or delay his creditors> is not, at a fair valuation, sufficient in amount 
to pay his debts. As it respects property considered in a commercial 
sensé, I can conceive of no better or surer standard by which to ar- 
rive at a fair valuation than the market value ; that is, what the 
property vi^ill probably bring, or is worth in the gênerai market, where 
everybody buys. It could not be what it is worth to one person or 
to another specially circumstanced, or having spécial use for a par- 
ticular article, but what it is worth as a marketable commodity, at 
a given time, with no spécial conditions prevailing other than affect the 
market generally in the locality where the commodity is for sale. 
"We thihk," says Mr. Justice Gray, in an able and elaborate opinion 
rendered in tlie Circuit Court of Appeals for the Third Circuit, in 
the case of Duncan v. Landis, 106 Fed. 839, 858, 45 C. C. A. 666, 685, 
"that the présent market value of the property in question would be 
a fair valuation of the same." See, also. In re Bloch, 109 Fed. 790, 
48 C. C. A. 650, and In re Coddington (D. C.) 118 Fed. 281. 

The intendment of the statute could scarcely be otherwise, giving 
the language employed its usual and natural significance. The diffi- 
culty is,' and perhaps always will be, in arriving at the market value. 
Unless the commodity has a value quotable in the current markets 
of daily or fréquent sales, there is much of opinion that enters into 
the estimate, and from this must be deduced the probable market 
value, and consequently, under the bankruptcy act, a fair valuation. 
Nor is such valuation affected by any dépréciation of property con- 
séquent upon the recovery of judgment against the debtor and a levy 
thereunder. The language of the act is: "Having * * * suf- 
fered or permitted, while insolvent, any créditer to obtain a préfér- 
ence through légal proceedings," etc. (section 3, subd. 3, Bankr. Act 
[30 Stat. 546; U. S. Comp. St. 1901, p. 3422] ; Collier on Bankruptcy 
[4th Ed.], p. 2, § 3, p. 27) — the intendment being that the insolvency 
must exist at the time of suffering the préférence to be taken; for, 
if the debtor is solvent, it would be perfectly proper and legitimate 
for him to make any sort of préférence that he might see fit. The 
fact of suffering the préférence, therefore, unless it might be under 
circumstances indicating that he intended to hinder, delay, or defraud 
certain of his creditors, could not be permitted to affect the value of his 
assets. If such were the case, then a person, who was before perfectly 
solvent, might be rendered insolvent by an action, accompanied by 
an attachment, and his insolvency would dépend upon whether he 
could pay his debts under the stress of the occasion, and not, under the 
simple inquiry prescribed by the bankruptcy act, whether the aggre- 
gate of his property, at a fair valuation, is sufficient in amount to 
pay his debts. Such is the rationale of the holding in Chicago Title 
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& Trust Co. V. Roebling's Sons Co. (C. C.) 107 Fed. 71. That was 
an action by the trustée to recover on account of a préférence alleged 
to hâve been obtained by a creditor attaching the manufacturing 
plant of the debtor, together with raw mater ials in store. The attach- 
ment destroyed the value of the plant as a going concern, and im- 
paired also the value of the materiâls. It therefore became material 
to détermine whether the valuatiqn should be according to the vvorth 
of the property prior or subséquent to such attachment, and the con- 
clusion was that the prior worth was the appropriate standard by 
which to make the estimate ; Kohlsaat, District Judge, saying : 

"While I regret to be forced to the conclusion, yet I am of the opinion that, 
under the wording of the présent banlsruptcy act, and espeeially the proper 
interprétation of the words 'being Insolvent,' such action on the part of a 
judgment creditor would not create a préférence recoverable by the trustée 
under the terms of the act." 

This décision, while not distinctly upon the point under discussion, 
is perfect in analogy, and its authority cannot be gainsaid. Nor 
should property exempt by the state law from exécution be deducted 
from the debtor's assets in ascertaining whether they are, 'at a fair 
valuation, sufKcient in amount to pay his debts. This has been directly 
decided in the case of In re Bauniann (D. C.) 96 Fed. 946. The 
question came up on a construction of such subdivision 15, of section 
1, of the bankruptcy act. Mr. Justice Hammond says, relative to the 
provision: 

"This is probàbly as arbitrary a provision as Is to be found In the statute. 
It was intendèd to wipe ont, as with a sponge, ail that confusion which is 
to be found in previous banliruptcy statutes and décisions as to thé mean- 
'ing of the word 'insolvency.' It had also the more , comprehensive purpose 
of designating with absolute flxity the only class of persons upon whom the 
Invoiuntary feàtures of the banlsruptcy statute should operate, namely, those 
whose property was not suiHcient in amount to pay their debts. It does 
not proceed upon any theory that the debts Wlll in fact be paid by the appro- 
priation of the property to that end, nor upon the theory that as a matter 
of fact it Is avallable for compulsory, payment, but upon the theory that 
the défendant has sufficient property with whieh he may pay his debts if 
he chooses to do so. * ♦ • Mot-eover the language of the above-quoted 
section is explicit. There is not the least ambiguity about its meaning. It 
leaves no room for any construction by Implication or otherwise. Obviously, 
it was intended to glve us a rule in mathematics, the terms of which are ab- 
solute." 

So arguing, and in further considération that the act has made one 
exception, and one only— that of property conveyed or concealed with 
intent to defraud-^it was :Coacluded that it was clearly not the intend- 
ment of Congress to malçe another , exception in relation to exempt 
property. The reasôning of the learned justice is strpng and cogent, 
and his conclusion irrésistible. The language of the act is very plain, 
without ambiguity or double meaning, and, when it is found that one 
exception is expressly made, it excludes, by almost absolute inference, 
a déduction that another was also intended, so that, upon a simple 
construction of the act, it is manifest that it was not the purpose or 
ïntendment of the lawgiver that exempt property should be deducted 
in ascertaining the amount of the debtor's property at a fair valuation. 

In this view of the law, I will now examine the facts as disclosed 



IN RE HINE8. 145 

by the évidence, to détermine whether Hines was insolvent at the 
time the judgment was entered against him and levy made. 

The property which Hines claims he owned <:onsists of a stock of 
marchandise (the same that was levied upon) ; bills and accounts, 
and $350 in cash; lot 3, block 19, in the town of North Bend, upon 
which is situated a two-story building 38x70 feet, the lower floor 
being occupied by Hines as a storeroom ; and lots 1, 2, and 3 in block 
45, without improvement. The day following the levy, Hines, as- 
sisted by the sheriiï and S. Bachy and J. W. Grout, took an inventory 
of the stock in the store, which footed up to $3,278.84. The original 
cost price, which was ascertained from the markings upon the dif- 
férent articles going to make up the stock, or from the bills of pur- 
chase where the marking could not - be found, was made the basis 
of valuation. No allowance was made for shopworn goods, as it 
was said the stock was "not very old." Bachy and Grout concur 
with Hines as to the manner of taking the inventory. I am satisfied 
that it was fairly made upon the basis of the cost price to Hines 
when he purchased tlie goods in the first instance. Hines testifies that 
at the finie of the attachment he had some bills that amounted to as 
much as $300 ; the amount set down being $250. He further states that 
he had $350 in cash, which also appears to hâve gotten into the in- 
ventory. This comprises the whole of his personal property. 

Lot 3, block 19, upon which the store building is situated, is in- 
cumbered by a mortgage ôf $1,000. The value of this pièce of realty 
is variously estimated by the witnesses, ranging from $3,000 to $4,500. 
The lot cost the défendant, on February 10, 1904, $1,000, excavation 
$300, and for construction of store building about $3,000— thus ag- 
gregating $3,300. As to lots 1, 2, and 3 of block 45, Hines testifies 
that he paid for {hem $200 each, or for the whole $600. Thèse were 
valued by witnesses ranging from $800 to $1,050. Hines had made 
some improvement upon them, by way of clearing them in part of 
brush and timber, at a cost, he affirms, of about $100. Touching the 
value of the stock of merchandise, several witnesses testify that it is 
worth, at sherifï's sale, being under attachment, from 50 to 65 and 
70 cents on the inventoried value ; that it would not bring more than 
thèse figures at forced sale. Two witnesses, H. Lockhart and H. J. 
Edwards, testify to the value of the stock if disposed of in bulk, while 
the concern was in active opération. Lockhart says the discount 
to be allowed upon the invoice price "is a matter to be agreed upon 
between the buyer and seller; it dépends upon the âge of the stock 
and its condition, and the value of the business. Twenty-five per 
cent, is the maximum amount generally allowed in such cases ; dis- 
count sometimes being greatly in excess of that." Edwards corrobo- 
râtes this view, and no one controverts it. It seems, therefoie, that 
the probable marketable value of this stock of goods, being in good 
condition, that is, "not very old," if then sold in bulk, prior to attach- 
ment and while the venture was a going concern, would hâve ap- 
proximated 75 per cent, of the invoice, or $3,459.13. Such an esti- 
mate is the only one reasonably deducible under the évidence. The 
value of the accounts or bills has not been proved. Hines says, in 
efïect, they amounted to $200 or $250, but he gives no itemized state- 
144 F— 10 
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ment thçrepf, fflor anyt.iriformal-ipnfwhatCT^ tq vvhether they are 
against solvent persons. liïe,,îna,y fiave had the bills, perhaps did, 
but they piay hâve been worthlps^. As to their ;value, .he makes no 
suggestion or statement, The, cash item must be admitted, although 
the testimony is meager as tq that. The estimâtes of value placed 
on the: store property were based, sometimes upon .tfie estimated 
rental value (itnpt having beén shown that any part of the building 
had been .rented, except six of the upper rooms at ^15 per month), 
and sometimes upon the witness' opinion of the value of real property 
in North, Bend, without référence to any particular standard, as 
àctual sales of property and the like. There appears to be no esti- 
mate by any witness of sale values in the market at the time of the 
attachmènt. Charles Windsor, eashier of the North Bend Bank, 
testifies that in his opinion the property was worth from $3,000 to 
$3,600. iiHe was a witness for the défendant, and his statement ap- 
proximates the original cost of the property to Hines— the purchase 
pricte of the lot and the cost of excavation and building.' There is yet 
no évidence, however, that the property was worth in the market, what 
it cost the owner, Thefe is évidence that the value of property has 
increased since Hines purchased, but there is much that property values 
hâve 'been vacillating in range, and, while there is much uncertainty 
in the testimony from which to form an opinion, I am impelled to 
the coûelusion that the cost value is approximàtely what the sale 
value was at the time ;of the judgment and levy, thus rating lot 3, 
block 19, at $3,300. It was probably not worth ïess than this. 

As irespects lots 1, 2, and 3>iOf block 45, it appears from develop- 
ments in the testimony that Hines never acquired the légal title to 
them, nor is it very clear that he has such an équitable right as en- 
titles him under any condition to the légal title. J. L. Simpson, of the 
Simpson i Lumber Company, who at the time held'the légal title to 
the lots ; In trust for the company, testifies that he sold the lots to 
Hines ât $600; that the amount was included in a note given by 
Hines to the lumber company on sett}ement ; and that the note is the 
same as: sued on by Guerry. So that it appears that nothing was paid 
down on the lots, and this is shown by an account rendered by the 
lumber company to Hines at the time of the alleged settlement. When 
it was inquired whether Hines had: a written contract for the pur- 
chase of the lots, neither he nor Simpson was sure that any such con- 
tract was ever executed, and none was or could be produced at the 
trial. 'This leaves nothing but possessory title and some imprpve- 
ments made upon the lots, by way ■ of clearing them of brush ;and 
tii'nberv upon which to bâ^e his right to the légal title. Thèse are 
shadowy and not well èstablished. Coupled therewith, it is not eur- 
lirely:Clear that Hines did not intend that the title to thèse lots should 
remain' in doubtf ul validity until his creditors were appeased. Con- 
sequently, he is not erititled to hâve them included among his assets 
for the ^purpose of determining his solvency. 

As to the remainder of his property, I fmd no purpose on his part 
to cover or conceal any part of it with a view to putting the same be- 
yond the reach of his creditors. His entire property, therefore, to 
which he was entitled, at- its fair valuation at the time of the judg- 
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ment, consists of stock of merchandîse, $3,459.13; lot 3, block 19, 
North Bend, $3,300 ; and cash on hand, $350— aggregating $6,109.13. 
The defendant's schedule of indebtedness shows an aggregate of 
$5,867.78. To this schedule shôuld be added accrued interest on 
mortgage, $20; to Wm. Cluff Company's demand, $1.94; to Fleisch- 
ner, xMayer & Co.'s, $36.08 ; to Wellman Peck & Co.'s, $10.15 ; to Cahn 
Nickelsburg & Co.'s, $11.92 — making a total of liabilities in the sum 
of $5,947.87. Hines' property, at a fairvaluation, therefore, exceeded 
his liabilities by $161.26, at the time of the entry of the jùdgment and 
levy. 

It folîows that he was not insolvent, and the pétition in bankruptcy 
should be dismissed; and such will be the order of the court. 



In re HINES. 

(District Court, D. Oregon. Aprll 2, 1906.) 

No. 901. 

1. Bankkuptct — Bonds. 

Bankr. Act 1898, c. 541, § 3e, 30 Stat 546 [U. S, Comp. St 1901, p. 
3423], provides that when a pétition is flled by any person to hâve an- 
other adjudged a bankrupt, and an application is made to talie charge 
of and hold his property, or any part thereof, prior to the adjudication, 
the petitioner shall file a bond to pay ail costs, expenses, and damages 
occasioned by such seizure, taking, and détention of the property of the 
alleged bankrupt in case the pétition is dismissed. Beld, that the bond 
required by such section was only issued as a prerequisite to the taking 
of the property of an alleged bankrupt at the instance of the petitioners 
pending adjudication, and that, where property of the alleged bankrupts 
had been already seized under an exécution, a bond given to secure an 
injunction restraining a sale, and to préserve the property pending the 
hearing of the bankruptcy pétition, was not within such section. 

2. Injunction — Bond — Recoveby — Bxtent. 

Where, pending the sale of a debtor's stock of goods under exécution, 
certain creditors filed a pétition in bankruptcy against him, and ob- 
tained an injunction restraining the sale of the goods pending adjudica- 
tion, which was subsequently denied, the alleged bankrupt was not en- 
titled to recover on the Injunction bond either attorney's or keeper's 
fées, damages, or expenses for attendlng court, but could recover only a 
docket or attorney's fee of $20, under chancery rule 34 (89 Fed. xiii, 32 
0. 0. A. xxxiii, 18 Sup. Ct. Ix), and the costs of taking certain dépositions. 

Bauer & Greene, for petitioners. 
J. H. Guerry, for respondent. 

WOLVERTON, District Judge. On the dismissal of the pétition 
of certain creditors praying that S. E. Hines be adjudged a bankrupt, 
the respondent filed a cost bill, aggregating $1,939.30, which he claims 
should be adjudged as costs against the petitioners, under section 3e 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. 
Comp. St. 1901, p. 3423]). When the pétition was filed to hâve Hines 
adjudged a bankrupt, there was an action pending against him by 
J. H. Guerry, who had previously attached a stock of merchandise 
of the respondent, which was at the time in the custody of the sherifï. 
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Subsequently the ereditors petitioned the^ court for an înjunction to 
issue; the purpose being to prevent the sale of the stock of goods 
under an exécution, which had been issued and the time of sale fixed. 
The pétition prayed an order enjoinjng and restraining the sheriff, 
the défendant Hines, and Guerry, the plaintiff in the action, from dis- 
posing of the property, or otherwise interfering \vith it, except to 
safely care for and préserve the same pending the hearing of the pé- 
tition in . bankruptcy. An injunction was issued, but preliminary 
thereto: a bond was given, conditioned, in effect, that the petitioners 
should pay ail costs and disbursements that might be decreed to 
Hines, Guerry, and: the sheriff, and suç;h damages, not exceeding the 
amount of $1,000, as they or either of them might sustain by reason 
of said injunction, if the same were wrongful or without sufficient 
cause. 

The question is now presented whether thèse costs, or any part of 
them, should be taxed against the petitioners, under this bond or other- 
wise. The statute relied upon by the respondent for the recovery 
of such costs, expenses, and damages provides, amojig other things, 
that: 

"Whenever a pétition Is fllçd by any person for the purpose of having 
anbther adjùdged à bànicrùpt, and an apiilication is made to talce charge of 
and hold tlie property of the àlleged bankrupt, or àny part of the same, 
prior to the adjudication and pending a hearing oh the pétition, the peti- 
tioner or appliCant shall file in the ëàmé court a bond * • * in such 
sum aS the court shall dlreét, condititoed for the payment, in case such 
pétition is dleiûisSed, to the respondent^ his or her Personal représentatives, 
ail costs, expenses, and damages occasipned by such seizure, taliing, and 
détention bf thé property 'pf t^e àlle^d bànljrupt • If such pétition be dis- 
missed by thecotirt or withdrawn by the petitioner, the respondent or re- 
spondents shâlI be allowed ail costs, courisei' fées, expenses, and damages 
occasioriëd by such seizure, talîing, or détention of such ptoperty. Counsel 
fées, costs, éxperiâes, and damages shall béfixed and allowed by the court, and 
paid by the bbligors In sUch bond." 

It will be seen that this statute is spécial, and intended to cover 
a given case. Where the property bf thë bankrupt is taken charge 
of and held upon the application of the petitioners, the bond spoken 
of is required as a, prerequisite to making the order. As one court 
has said, it isânalogous to taking property under attachment; the 
bond being required' as a prerequisite to the issuànce of the pro- 
visional writ! When sùch a bond has been filed, with the conditions 
prescribed, then the remedy which the Statute has indicated may be 
pursued, and it is only in that case that the respondent can hâve the 
benefit of the statute. It does not apply to costs and expenses gene- 
raliy, but tO> â case where the 'property? has been taken chafge of or 
seized, to be held during the pendency of the adjudication touching the 
application to, hâve the respondent declared a bankrupt. This doc- , 
trine has been.previously declared in several cases. In the case of 
In re. Ghiglione (D. C.) 93 Fed. 186, it was held that the provisions 
of section 3e of the bankruptcy act (30 Stat. 546, c. 541 [U. S. Comp. 
St. 1901, p. 3423]), for the allowance of costs, counsel fées, expenses, 
and damages to the respoâdent when a pétition in involuntary bank- 
ruptcy is dismissed, apply! only to cases where an application to seize 
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and hold the property of the alleged bankrupt pending the hearing was 
granted, and bond given, as provided in the same subdivision of sec- 
tion 3. So it was held in Re Morris (D. C.) 115 Fed. 591, that, on 
dismissal of a pétition to hâve another adjudged an involuntary bank- 
rupt, the respondeat is entitled to costs, but that there is no provision 
in the bankruptcy act of 1898 authorizing the allowrance of counsel 
fées or damages, except section 3e, vk'hich applies only when re- 
spondent's property has been taken out of his possession. So. also, 
it was held in Re Williams (D. C.) 120 Fed. 34, that where no seizure 
of the property of an alleged bankrupt was made, and no bond or- 
dered or given, the fact that a temporary injunction was granted, 
restraining supposed debtors from paying money into the hands of an 
alleged bankrupt under the gênerai equity powers of the court, did 
not justify an allowance for counsel fées and expenses on a dismissal 
of the proceedings for want of jurisdiction. In discussing section 
3e, the court said in that case, among other things : 

"But, in order to prevent a fraudulent disposition of the property pending 
the proceedings, It permits a seizure of the assets before the hearing, upon 
certain allégations, and the exécution of a bond to pay the damages which 
the debtor may sustain by reason of the seizure, if upon a final hearing it 
is adjudged that the same was wrongful, in the same manner as in ordinary 
cases, when the same ohject Is sought by a resort to proceedings by attaeh- 
ment. The only innovation to be found in the act is that attorney's fées and 
expenses Ineurred by the successful debtor are to be éléments of the dam- 
ages awarded to him, not for the wrongful proceedings to hâve him ad- 
judged a banlirupt, but for the wrongful 'seizure, taking, and détention' of 
his property." 

Now, to apply thèse authorities giving construction to section 3e, 
it would seem that the respondent is not entitled to recover and hâve 
assessed against the petitioners much the larger portion of his cost 
bill. The injunction bond which was given in the présent case cannot, 
imder any process of reasoning, take the place of the bond intended 
to be executed under section 3e. Indeed, in the présent instance, the 
property of the debtor was not taken into custody. The only purpose 
of the injunction was to restrain the debtor, and the sheriff, who had 
custody of the stock of goods, from disposing of them during pend- 
ency of the proceeding under the pétition to hâve the debtor ad- 
judged a bankrupt; the purpose being to bave the matter reniain in 
statu quo until it could be ascertained whether or not the défendant 
was in reality a bankrupt and whether his property should be taken 
charge of by the bankruptcy court. The conditions of the injunction 
bond are widely différent from those prescribed for the bond to be 
given under section 3e, and if I were to look at the bond alone I could 
not adjudge, under its conditions, the relief demanded by way of costs ; 
but, it not having been intended for that purpose, the défendant 
could in no way be entitled to the relief which he seeks under section 
3e, because the relief there provided for can only be had upon the 
bond contemplated by the section. I must hold, therefore, that the 
plaintifif is not entitled under his cost bill to the attorney's fées prayed 
for, nor to the keeper's fées, damages, or expenses claimed by Hines 
for attending court. 
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The court in the Ghiglione Case has laid down the principle that 
in ail other cases, aside from those arising propefly undeif section 3e, 
the cbuït cànnôt allow counsel fées, in addition to costs, to the suc-: 
cessful défendant; thé matter being governed by rule 34 (89 Fed. 
xiii, 32 C. C. A. xxxiii, 18 Sup. Ct. ix). I am of the opinion, therefore, 
that the only costs that are taxable in the présent proceeding ■ against 
the petitioners are, first, a docket' fee, sometimes spoken of as at- 
torney's ïee, of $20, under the chancery rule; and, second, the costs 
of dépositions, amounting to $39.30. The respondent's relief, if any 
he hâs; must be sought by independent proceeding or suit under the 
bond giyen in the injunction matter. 

The order will therefore be that the costs last indicated be taxed 
in favor of the respondent and against the petitioners, but none other. 



OIjANTA COAL MIN. CO. v. BEBCH CREEK R. CO. et al. 
(Cîreuit Courti W. D. Pennsylvania. Febraary 12, 1906. Eehearlng Denled.V 

No. 33. 

1. RAILEOADS— RlQHT OV COA.1. MiNERS TO COJSNECT SWITQH TbACKS. 

tjnder the Constitution and statutes of Pennsylvginia, wliieh make 
ail railrôads public highways and ail railroad companies common car- 
riers, tte owner of eoal mining property adjoinlng the right of way of 
a railroad Is entitled as à matter of right to connect switch tracks built 
on his own land with the traek of sueh road, to facilitate the loading 
and shipping of coa). 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railrôads, § 
118.1 

2. Caeriebs— DtJTT iTO AocEPT Shipments. 

A railroad company cannot refuse to aceept and transport coal ten- 
dered by a shipper, on the ground that it is of inferior quality to other 
coal also prpduced on Its Une, and thàt the marketing oî such coal will 
Injuriously afCect the sale and consequently the shipmept of the superior 
quality. • 

[Ed. Note. — ^DUtles and liabilities of carriers as to furnishing facili- 
ties for transportatlon, see note to Harp v. Choctaw, O. & G. R. Co., 61 
C. O. A. 414.] 

In Equity. 

David L, Krebs, for complainant. 
M. E. Olnisted, for respondents. 

BUFFINGTON, District Judge. This is a bill in equity brought Au- 
gust 1, 1904; by the Olanta Coal Mining 'Gornpany, a corporation of the 
State of Pennsylvania, in the court èf common- pleas of Clearfielé 
county, Pa., against the Beech Creek Railroad Company, a corporation 
of the same state, and its lessee, the New York Central & Hudson- 
River Railroad Gonipariy, a corporation of the state of New York. The 
latter compàny alleged itself to be the real and only party in interest, 
and remove'd the case to this court. 

Passing by the many irrelevant matters and proofs in the voluminous 
record, we address ourselves to the gist of the bill, which, in sub- 
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stance, îs to compel the railroad to permit switch connections with its 
line to enable complainant to ship its coal to market. The latter is 
a coal mining corporation, chartered July 9, 1903, and by its charter 
is authorized to carry on the business "of mining, shipping and 
selling of coal and the manufacturing, shipping and selling of qoke 
and other products of coal." Its mining property of some 610 acres 
contains approximately 550 acres of coal, in which are several dif- 
férent veins. The property adjoins the right of' way of the railroad. 
It has no other outlet for its coal save said road. The Beech Creek 
Railroad Company was chartered under the provisions of the gên- 
erai railroad act of Pennsylvania of April 4, 1868, and its supplé- 
ments. It leased its property to the New York Central Railroad 
Company by a long term lease. It is conceded that ail its duties 
and obligations rest on its lessee, the New York Company. By vir- 
tue of the Constitution of Pennsylvania (Article 17, § 1), whidi pro- 
vides, "Ali railroads and canals shall be public highways, and ail rail- 
roads and canal companies shalf be common carriers," and the gên- 
erai railroad law of February 19, 1849, which provides, "Upon the 
completion of any railroad authorized as aforesaid, the same shall 
be esteemed a public highway for the convenience of passengers and 
the transportation of freight," the Beech Creek Railroad is a pub- 
lic highway and is chargeable with the duties and obligations of a 
common .carrier. Such is the view of the highest courts of that 
State. In Railroad Company v. Colwell, 39 Pa. 339, 80 Am. Dec. 
526, it is said: 

"Though the corporation in respect to its capital Is private, yet it was 
created to aceomplisli objects in which the public hâve a direct interest, and 
its authority to hold land was conferred that thèse objects migbt be worlied 
ont." 

And this accords with the gênerai fédéral view. "The question," says 
the Suprême Court of the United States, in Cherokee Nation v. Southern 
Kansas Railroad Company, 135 U. S. 657, 10 Sup. Ct. 965, 34 L. Ed. 
295, "is no longer an open one, as to whether a railroad is a public 
highway established primarily for the convenience of the people and 
to sttbserve public ends." Its road then being a public highway, and 
it a common carrier, its duty, generally stated, is to receive from any 
person for carriage and transportation such freight as the carrier 
holds itself out as willing to carry and the party sending offers to 
pay freight upon. New Jersey Steam Navigation Company v. Mer- 
chants' 'Bank, 6 How. 344, 13 L. Ed. 465 ; Southern Express Company 
v. St. Loiiis, 5 Myer's Fed. Décisions, § 1511. Now in mining, coal 
is carried from the mines in small cars and delivered to and carried 
by railroad companies in car load lots. To do this requires sidings 
on which the railroad's cars may be conveniently handled and filled 
Such a connection the complainant asks, and is willing to bear the 
expense of making. Whatever may be the rights of shippers and 
the obligations of railroads in other jurisdictions, the gênerai right 
of the adjoining property holders in Pennsylvania to such connec- 
tion with a railroad chartered by that state lias been decided by the 
highest court of that state in the case of the Pittsburgh & L,ake Erie 
Railroad Company v. Robitison, 95 Pa. 428. There Robinson was 
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the owner of a manufacturing site adjoihing the railroad, and the 
question was the values of the" land which the railroad was con- 
demiiing in part. It was held that the property owner had a right 
to svlfitch connection with the railroad, and that this right was an 
élément in determining the value of his land and the proposition 
"that the défendant company is a common carrier, that its railroad 
is a public highway, that the plaintiffis hâve a right in law to con- 
struct on their land, adjoining said railroad, a suitable switch for 
the uses of their business, and connect the same with the tracks of the 
défendant company, subject to the gênerai rules of said company 
regulating such connections, and that the défendant company is 
bound to receive and deliver to and from such switch or siding, 
cars and frëight fnr the said plaintifïs to and from such points, on 
the line of defendant's railroad, as may be designated by plaintifïs, 
and on equal terms with ail other individuals or transpdrtation com- 
panies," Was held a proper définition of his rights in that regard. 
In considérihg this proposition, the court said: 

"We are àlso of opinion that the plaSntIff's third point should hâve been 
afHrmed. It is eonceded thàt, ûnder our acts of Assembly, the ôwner of mills 
and manufaetories may of right connect their private sidihgs with the 
railroads of their vlcinity,' and:,though, as the counsel for the défendant in 
error says, it does not foilOTi: that such owners may ever avail themselves 
of such right, nevertheless, the' faet that such a right exists in them may 
largely advance the market value of their several properties. Certalnly 
privilèges whlch may be used to facllltate transportation to and from large 
factories must ha^^e some effect upon their values." 

Under this construction thus placed upon its own laws by the court 
of highest resort of Eennsylvania, the right of a mine operator to 
proper and reasonable switch connections is clear, unless there is 
something in the facts and circumstances of the .particular case war- 
ranting a refusai of this right. We find none hère. The complainant 
offers to bear the entire: expense of the connection and siding. It 
is willing that the connection be made in the mode and at the point 
the respondent pref ers. Wc;. are not impressed , with the contention 
of the respondent that there are engineering difficulties in locating a 
switch to reach a siding for the complainant. No such question was 
raised during the many interviews between thèse parties prior to 
the refusai of the railroad company to grant a switch connection. 
The answer to the bill by the New York Central Railroad Company 
avers no such difficultieS; On the csntrary, the answer admitted 
"that it is abundantly able to grant the siding and the track con- 
nections with its road and has granted unto Irish Bros., miners and 
shippers of coal, a siding or track connection, and has also granted 
and construCted other sidings and switching ' connections for other 
lessees of coal iand operators along the line of the Pennsylvania 
Division ofthe New York Central & Hudson River Railroad, mean- 
ing thereby the Beech Creek Railroad." It was not until a year after 
the answer was filed that the question of engineering difficulties was 
raised by ajn amendment then made. Under the proceedings and 
proofs, we ar£ of opinion, and so find, that the respondent has failed 
to show the existence of any engineering difficulties, hazards, or op- 
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erating difficulties, which make it unreasonable, unwise, or inéquitable 
for a chancellor to grant the prayer of this bill. 

The second contention of the railroad is that the coal carried by 
the Beech Creek Road has gained a high réputation in the market, 
which has inured to the benefit of the road as a coal carrier and 
increased its trade; that the complainant's coal is of an inferior char- 
acter, and its introduction into the market would injuriously affect the 
réputation of the coal market from that section, and so injure and 
decrease the carrying business of the road. We hâve been cited to no 
power or right vested in a common carrier to thus refuse to trans- 
port freight of the gênerai class it is carrying because of the in- 
feriority of the particular lot in question. The all-sufficient answer 
to a claim on the part of a common carrier to exercise such a power 
is simply that it does not exist, and the proofs in this case do not 
satisfy us that, if it did, the respondent has shown by the weight of 
the proof that its contention as to the character of complainant's 
coal is èstablished, or that any such damage as is hère averred to 
its business as a common carrier would ensue. 

Let a decree be submitted for approval and signing. 



THE AMAZON. 

(District Court, W. D. Washington, N. D. Febniary 19, 1906.) 

Nos. 3,162, 3,173. 

1. Seamen — Wages — Teemination op Conteact bt Mutual Consent. 

The crew of a sailing vessel objected to going to sea short-handed, 
and were given the option by the master to so make the voyage or be 
discharged without pay; but, as they persisted, he obtained another 
crew and made no objection when the old crew left the vessel, neither 
dlscharging them nor logging them as deserters. Held, that the court 
was not authorlzed to treat them as deserters, but that their contract 
must be consldered as havlng been terminated by mutual consent, and 
they were entitled to recover wages for the time they served. 

2. Same — ^Damages fob Withholdinq Wages. 

Rev. St. § 4529, as amended by Act Dec. 21, 1898, c. 28, § 4, 30 
Stat 756 [TJ. S. Comp. St. 1901, p. 3077], prorldlng that every master or 
owner who refuses without reasonable cause to pay seamen their wages 
when due shall pay an addltional sum equal to one day's pay for every 
day during which such payment Is delayed, must be consldered as In- 
tended to secure Justice, and not to penalize vessels for mere errors of 
judgment on the part of their masters, and should not be applled In a 
case where seamen left their ship on aceount of a matter as to which 
there was reasonable ground for controversy, which constituted sufHcient 
cause for litlgatlng their right to recover wages. 
8. Same — Offenses — Pailuee to Enteb in Log. 

Since the amendment of Rev. St. §§ 4596, 4597, by Act Dec. 21. 
1898, c. 28, §§ 19, 20, 30 Stat. 760, 761 [U. S. Comp. St. 1901, pp. 3113, 3115], 
the provisions of section 4597, w^hlch authorize a court to refuse to receive 
évidence of offenses by seamen not entered in the officiai log as therein 
required, are applicable to vessels In the coastlng trade. 

In Admiralty. Suit for seamens' wages and damages for delay in 
payment. Decree for libelants for amount earned by actual service 
and costs. 
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' William- "HitktoOT Méore, for Ibelànts. ' - '' 

William H. Brinkei-, fdf claimatlï. : >' i ; 

■'riANFORDy District Judge. Tlife libelants and five others hired as* 
meiiibèrs of the crew of the schdoner Amazon, for a voyage frofn 
Kratfàpali, in the Sandwich Islands, to Portlandj Or., and went on 
board, and performed their duties for seven days; ; During that period 
a mari .named Duiïy, who was the only ôther toember of the crew.> 
left the ëhip, and whén the captain was about to proceed on the voyage, 
with a'^crew of only seven men before the mast, they refused to'obey 
an br^et to bosen thé sails, and protested to the captain against going 
to seà éhbrt-handed. The captain refiised to securè an additional man 
to fill the vâcancy, â.nd gave ail of the seven an option to perf orm the 
voyage short-handed or leave the ship without^pay. The crew unani- 
mously persisted in refusing to go to sea short-handed, and the captain 
then wéht ashore, and hired seven Japanese, who constituted the^crew 
on the voyage to Poftland. The captain refused to send the men 
ashore in a ship's boat, but hë iriformed a boatman on shore that 
there were seven men abdard the ship who wished to leave her, and 
that he consented to their being brought ashore, and acting upon his 
suggestion the boatman took thé men ashore with their belongings. 
The Amazon is a fourmasted scjiooner, having a donkey engine to 
assist il) heavy,work, and eight men before the mast is the complé- 
ment of seaimen usually carried. 

Considering thèse facts, I am convinced that the men acted under 
an honest belief that they were within their rights in refusing to go 
to sea with only seven men for a crew. If they were wrong in this, 
the captain had a right to either discharge thèm without pây, or to 
refuse to, consent |tQ their departure. If they had remained in the 
vessel, they : would hâve -been obliged to obey orders under pain of 
pninishments which thelaw prescribes, and if they had left the vessel 
without the captain's consent, and if he had logged them as deserters, 
pursuant to section 4597, Rev. St. U. S., as amende d by the twentieth 
sçction ofAct Qec. 2J, 1898, ç. 38, 30 Stat. 761 [U. S. Comp. St. 
19Ù1, p. 3115],. their wages would hâve been forfeited. Inasmucb 
as the captaifl' did not formally discharge the men, and did connive 
with the boatman to get them out of the vessel, and did not log them 
as deserters, the Court is not authorîzed to treat them as deserters; 
and, on the Q|]tier ,hand, as the men voluntarily abandpned the voyage, 
without having been formally discharged, the court myst hold that 
their contract was terminated by mutual consent, and that they are 
legally entitled to receive pay for only the time of their actual service, 
at the rate of wages stipulated in the contract. 

The libelants ;claîm compensation for the wrongful withholding of 
their pay, as prbvided, by section 4539, Rev. St. U. S„ as ahlended by 
the fourth section of Act Dec. 31, 1898, c. 28, 30 Stat. 756 [.U* S. Comp. 
St. 1901, p. 3077]. lït a court of admiralty in which the principles 
of equity are applied as far as may be, this statute must be considered 
as a measure of justice, and nOt as a pénal statute to mulét vessels for 
mère errors of judgment on the part of their masters in litigating de- 
manda for wages. It prescribes a rul6 for determining definitely the 
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time when wages which hâve been earned shall be due and payable, and 
also provides that : 

"Every master or owner who refuses or neglects to make payment in the 
manner hereinbefore mentioned without sufBcient cause shall pay to the 
seamen a sum equal to one day's pay for each and every day during which 
payment Is delayed beyond the respective perlods, which sums shall be re- 
coverable as wages in any claim made before the court." 

Under this statute, seamen are entitled to bave their wages continue 
at the contract rate until paid, the wages for the interval of time be- 
tween cessation of work and payment being intended as liquidated 
damages for the withholding, without sufficient cause, of what is due, 
and when wages hâve been honestly earned and become due, and there 
is no reasonable ground for controversy with respect to the right 
of the seamen to receive payment, it is eminently just that they should 
be compensated for vexatious delay by an award of additionai wages 
as liquidated damages. The Wexford (D. C), 3 Fed. 577. In this 
case, however, there was an actual controversy, and, if the captain 
had reasonable grounds for maintaining the controversy on his side, 
he had a lawful right to hâve the questions adjudicated by the court, and 
his refusai to pay the wages demanded, under those conditions, would 
not be a wrongful withholding of wages without sufficient cause. 
Therefore the court must assume the responsibility of deciding whether 
there were reasonable grounds for contesting thèse claims for wages. 
On this point the court finds that the captain believed that with seven 
men before the mast his vessel was well manned for the voyage in ques- 
tion, and he also believed, and had reason to believe, that the libelants 
and their associâtes were responsible for the conditions which constitut- 
ed the ground of their protest, by having caused the désertion of a mem- 
ber of the crew by abusing him for working for a lower rate of wages 
than the union scale, which they were interested in maintaining, and 
so believing he was not acting dishonestly in refusing to accède to 
the demands of the libelants and their associâtes. The answers filed 
in thèse cases charge the libelants with having caused Duffy's déser- 
tion, and, although that charge has not been sustained by a prépon- 
dérance of the évidence, the fact that Duffy remained in the vessel 
and worked faithfully in discharging her cargo of coal, after his ship- 
mates who made the voyage with him from Australia had been dis- 
charged and paid ofï, and that he quit without pay after the libelants 
came on board, convinces me that the charge was made in good faith 
and upon a reasonable belief in the mind of the captain that by 
waging this suit the libelants are trying to profit by their own wrong. 
Upon thèse findings the court holds, as a légal conclusion, that the 
captain did hâve reasonable grounds for his contention, and a légal 
right to submit the same to the court for adjudication, and that until 
an adjudication of such a controversy the law affords no basis for an 
award of Hquidated damages. 

In refusing to treat the libelants as deserters, the court intends to 
give effect to section 4597, which provides that the court may refuse 
to consider évidence of offenses by seamen not entèred in the officiai 
log. In the case of The Victorian (D. C.) 88 Fed. 797, this court 
decided that section 4597 was not applicable to vessels in the coasting 
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trâde. That décision, however, was rendered in July, 1898, and there- 
after section 4597 was re-enacted, with a slight amendment, in the 
act of December 21, 1898, which act is by its terms applicable to ail 
vessels not specially exempted, so that vessels in the coasting trade 
are now required to keep an oiîfîcial log. 

Let a decree be entered in favor of each of the libelants for seven 
days' services, at the rate of $35 per month, and costs. 



WOODWARD V. BRIDGES, Warden. 

(District Court, D. Massachusetts., January 22, 1906.) 

No. 1,751. 

1. PBISONS^EeDTJCTION of TeRM OÏ IMPEISONMENT — GOOD CONDUCT — Statutes 

"■"•A-PPUCABIUTY ' 

Act. ^ong. June 21, 1902, c. 1140, § 1, 32 Stat. 397 [U. S. Comp. St. 
Supp. 1905, p. 731] entltles any prlsoner to the déduction for which the 
act provides, who "has been or shall hereafter be convlcted," etc., but 
section 3 déclares that the act shall take effiect from and after 30 days 
from itS; date and that It shall apply only to sentences imposed subsé- 
quent to the time of Its taklng effect. Held, that the act did not apply 
to a prlsoner, who was convlcted and sentencèd on March 24, 1902. 

[Ed- Note. — For cases In point, see vol. 40, Cent Dig. Prisons, § 26.] 

2. Ceiminal Law^Cumtjlative Sente;sces — Compittation or Time. 

Where petitioner was sentencèd on four indictments to cumulative 
sentences of 18 months on thrée of them and 6 months on the last, 
and clalmed that such 6 months' sentence was illégal, the déduction for 
good time to which he was entltled, as provided by Eev. Laws Mass., c. 
225, § 113, should be allowed, from the aggregate of the three lawful 
sentences, and not from the aggregate of ail four. 

3. HABEAS CpEPUS — IMPEISONMBNT — RiGHT TO DiSCHAEGE. 

Where a petitioner was sehtenèed to serve cumulative terms on four 
indictments, the last of which sentence only. was clalmed to be erroneous, 
and, making ail déductions from the three sentences to which he was 
entitled, he was not entitled to hls release at the time he sued out a wrlt 
of habeas corpus, the wrlt would be denled. 

4. Same — Gbounds. 

That the books and records kept by the warden of a state's prison In 
which petitioner was Incarcerated did nôt' show, and that the warden 
could not State, when any one of the sentences imposed on petitioner 
had expired, was nôt suflaclent ground for the issuance of a wrlt of 
habeas corpus. 

Habeas Corpus. 

The following stipulation is of record in this cause: 

In the above-entltled cause It is «igreed by parties : That the petitioner, 
William 0. Woodward Is now conflhed in the Massachusetts State Prison 
In the dlstrjct of Massachusetts under sentences Imposed by the United States 
District Coijrt £or the District of Massachusetts, 

On March 24, 1902, thé petitioner pleaded guilty to four Indldtments In 
sald District Court, numbered respectively 237, 238, 239, and 240, and on the 
same day was sentencèd to serve terms -of Imprisonment as foUows: On 
No. 237, 18 months; on No. 238, 18 months; on No. 239, 18 months; and on 
No. 240, 6 months^all sald sentences to be executed In the Massachusetts 
State Prison in the forêgôing order. That the petitioner's conduct durlng 
his term of Imprisonment has up to this time been good. and of a eharacter 
to secure to hlm any légal commutation of such sentences, or any of them, to 
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which he might under the laws applicable In such cases be entitled. That, 
the aggregate of the petitioner's sentences being flve yèars, the last sen- 
tence would expire March 24, 1907. That the commutation to which the petl- 
tioner would be entitled if his conduct should continue to be good, as esti- 
mated by the warden of the state prison upon the aggregate of his several 
sentences, under the provisions of section 113 of chapter 225 of the Revised 
Laws of Massachusetts, is 3Q0 days, and, if his conduct should continue to 
be good, he would- be released upon a permit issued by the prison commission- 
ers, in accordance with the last-mentioned section of the Revised Laws, on 
May 28, 1906. 

The books or records Icept by the warden of the prison do not show, nor 
can he state, when any of the petitioner's sentences hâve expired. 

If the petitioner is entitled to the commutation for good behavior provided 
for by Act June 21, 1902, c. 1140, 32 Stat. 397 [U. S. Comp. St Supp. 1905, 
p. 731], assuming that the commutation were based upon the aggregate sen- 
tences of flve years, he would be entitled to be released December 1, 1905; 
if upon the flrst three sentences of 18 months each, and assuming the 6 
months' sentence to be illégal, he would be entitled to be released Septem- 
ber 11, 1905. 

If the petitioner is entitled to the déductions as provided by section 113 of 
the Revised Laws of Massachusetts, hereinbefore mentioned, he would, if the 
six months' sentence be Illégal, and if he be entitled to a déduction upon the 
aggregate of his four sentences, be entitled to be released December 24, 1905. 

If the déductions should be estimated upon the aggregate of the first three 
sentences, or four years and six months, under the provisions of said section 
113, he would be entitled to be released Febniary 18, 1906. 

Wm. T. Way, for petitioner. 

William H. Garland, Asst. U. S. Atty., for respondent. 

DODGE, District Judge. Benjamin F. Bridges, warden of the 
Massachusetts State Prison, having duly appeared to show cause 
why the writ prayed for in this pétition should not issue, a hearing 
was had upon facts agreed upon by him and the petitioner, as set 
forth in their stipulation ■ filed January 18th. There was no other 
évidence before me at the hearing. 

1. Upon the facts agreed, the petitioner is unlawfully detained in 
said state, prison, if Act Cong. June 21, 1902, c. 1140, 32 Stat. 397 
[U. S. Comp St. Supp, 1905, p. 731] applies to his case. This îs 
true, even if ail four of the sentences imposed upon him March 24, 
1902, be taken as lawful and valid. The last of those sentences would 
expire March 24, 1907, irrespective of any déduction of time earned 
by good conduct. The petitioner's conduct while in prison has been 
such as to entitle him to a déduction, under the act of Congress re- 
ferred to, of eight days for each month of the five years, which is the 
aggregate of ail the sentences, Making this déduction, he would be en- 
titled to release December 1, 1905. 

But, in my opinion, the provisions of the act of Congress referred 
to do not apply to his case. That act was approved June 21, 1902, 
and was to take efïect, according to section 3, from and after 30 days 
from that date. According to the same section, it was to apply only 
to sentences imposed subséquent to the time of its taking efïect. The 
petitioner's sentence was imposed before that time. 

It is true that section 1 of the act referred to entitles any prisoner 
to the déduction for which the act provides, who "has been or shall 
hereafter be convicted," etc., and that the petitioner was convicted 
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Marché S4, 1903, the day oti which he was sentenced, and that he 
would thtls; be entitled to déduction according to the terms of the 
act; but foi" the _^t-ovisions of seètioii 3. The petitionei';contends that 
the .prQvisiptis pf section 3, which purport to hmit the application of 
the act to sentences iroposed after it took effect, so limit only the pro- 
visions of Section 2 of the act, ànd do not so limit the provisions of 
section î.ïïe Cites in support of his contention In ré Farrar (D. C.) 
133 Fed. 3^4, in which the construction for which he contends was 
adopted. :; ■■': : ' ; ,/ ■ 

With due ';i*espect for the aûthbrity of "the décision cited, I am 
nnable tQ.,folî6w it upon thé question thus raised. It dôés not seem to 
me thaii any such contradiction exists between section l.and section 3 
as to make it necessary. to say that the provisions of section 3 are to 
be undërstoqd as refërring only tq those pf section 3. While by sec- 
tiori 1 ' a; pi'ïsôner cônvictéd bef ore the act took effeCt may be entitled 
to the déduction provide4^for, he is,;,by section 3, tobçsp entitled only 
in casé he is sentenced after the att took effect. Sentence is a dis- 
tinct thing from thé cbnvicticta whet-eûn it is foutided. Common- 
wealth j. Lockwood, ÏÔ9 MàsS. 323; IS Attil Rep. 699. It may be, 
and iQftèn is, separated from conviction by a considérable interval 
of time. If the provisions of section 3 are to be regarded as contra- 
dicting those of section 1, they can be so regarded only upon the as- 
slimption that by "convicted of" in section 1 is meant "convicted of 
and sentenced for," an àssumption Which seems to me without suffi- 
cient warrant. Inasmuch ,as the petitioner's sentences were imposed 
beforé and not after thé act toùk effect, I hoïd that he is not within 
its terms, and is not ehtitled to the déduction for which it provides, 
but is entitled only to such déduction as waS allowed by law before 
it took éfîëct. , 

3. Thé déduction to which he is entitled is thereforé that allowed 
by section 113 of chapter 235 of the Revised Laws of Massachusetts, 
according tp;Rev. St. U. S., §§ 5543, 5544 [U. S. Comp. St. 1901, p. 
3731]. He contends that the last sentence of six months is unlawful, 
because, though a serïtence ordered to be executed in a state peni- 
tentiary, it ^as a sentence for less than one yéar, and thereforé con- 
trary toRev!, St. U. S., § 5541. Grantingthis contention, the déduction 
to which he is entitled rtiust be that which would be allowed from the 
aggregate çif the three lawf ur sètitences, notithat which would be al- 
lowed frdm the aggregate of ail four. ' He cannot claim the six 
rrionths' seîitehce to be unlawful, and at the same time use it as part 
of the basiS' for déduction from the other lawful sentences. Making 
ail the déduction frorn those sentences to whibh he is entitled, he' will 
not in any casé be entitled to releasé beforé February 18, 1906, and 
cannot noW-s4y that heis being held undeî' the sentence claimed to be 
'iinlawful. ' ' > • 

3. That the boôkS or records kept by the warden of the State prison 
do not show,'ând that thé warden cannot éïate when âriy orie of the 
sentences imposed has expired, is not sufficient ground for the issu- 
ance of thé yrit., 

The pétîtiort is dènied. ■ 
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In re KAPLAN. 

(District Court, N. D. Georgia, N. W. D. October 1, 1905.) 

Bankbuptoy — Propeett Vestino in Trustée — Right to Possession. 

A trustée in bankruptey is entitled to possession of ail of the bank- 
rupt's property, and to administer the same, although It may be subject 
to liens or in possession of a state court in proceedings to enforce a lien, 
Instituted wlthin four months prior to the bankruptey. 

[Ed. Note. —For cases in point, see vol. 6, Cent. Dig. Bankruptey, § 237.] 

In Bankruptey. On review of décision of référée. 

F. K. McCutchen, for bankrupt. 
R. J. & J. McCamy, for objectors. 

NEWMAN, District Judge. I am satisfied that the décision of 
the référée in this case is correct upon the main question, involved ; 
and that is the right of the trustée in bankruptey to hâve possession 
of the bankrupt's property and to administer the same. Of course, 
the mortgage Hen of Mrs. Hearndon, if vaHd, and I do not under- 
stand that to be questioned, is in no way affeeted by the property 
going into the hands of the trustée in bankruptey. In re Booth 
(D. C.) '96 Fed. 943. 

Counsel reiy on the case of Metcalf v. Barker, 187 U. S. 165, 23 
Sup. Ct. 67, 47 L. Ed. 123. The effect of this décision of the Suprême 
Court is discussed by Judge Evans in the récent case of In re Knight 
(D. C.) 125 Fed. 35. Itis his conclusion that neither that case nor the 
case of Pickens v. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 E. Ed. 
128, afïects the présent question; and this is in accordanee with my 
own views on the subject. In the Knight Case Judge Evan<5 ex- 
amines the authorities f ully and earefully, and to discuss them hère 
would be mère réitération, Référence to that case is sufficient. 

It may be proper to call attention particularly to the fourth héad- 
note in the Knight Case, especially pertinent hère, whieh is as follows : 

"In gênerai, an adjudication of bankruptey vests the bankruptey court witli 
exclusive jurisdiction to administer the property of the bankrupt, as against 
any state court which may hâve obtalned possession of such property, thrbugli 
proceedings Instituted within four months prior to the adjudication, and it 
is Immaterlal that the proceedings in the state court were for the enforce- 
ment of Uens not afCected by the bankruptey act." 

The décision of the référée holding that the trustée is entitled to 
possession and administration of the property is approved, his report 
eonfirmed, and an order may be taken accordingly. 
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SOUHERN PAO. CO. v. WESTERN PAC. HT. CO. et aL 

iWESTEBN PAC. EY. CO. Vi SOUTHERN PAO. 00. et aU 

(Circuit Court, N. D. California. March 19, 1906.) 

No. 13,858. 

1. CouBTS — Onited States Couets^Foixdwino State Décisions — Oakland 

WaTEB FbONT — ^TlTLE UNDEB OeDINANCES AND BT DEED ANB TJNDEB EXECU- 
TION Sales and Rédemption Bbocbedinos — Validity of Géant — Ratifica- 
tion, OONFIEMATION, AND COMPROMISE. 

For tlie purpose of facilitating ttie construction of whàrves and other 
Improvements on the Oakland water front, ttie state of California, by the 
act of the Législature of May 4, 1852 (St 1852, p. 180, c. 107), Incorporat- 
Ing the town of Oakland, granted to the'town the state tide lands lying 
within the corporate limits "between hlgh tide and ship channel," known 
as the "Water Front Lands." The town of Oakland, by ordinances and 
by deed of conveyance, granted thèse lands to C, upon condition that the 
grantee should construct certain whatves on the water front extendlng into 
the deep water of the harbor, and that he should build a public schoolhouse 
for the town. C. constructed the wbaryes and built the public school- 
house, as proyided in the ordinances and deed, and subsequently supported 
his title tp the water front by deeds obtained in pùrsuânce of exécution 
sales on Jjidkments ând rédemption procéedings against the town with re- 
spect to Buch properftr, and by a Judgmeiit of dismissal in his favor in a 
suit brought against Mm by the city of ; Oakland. The city of Oakland, the 
municipal successor of the town of Oakland, denled th^ validity of the 
grant made by the town of Oakland, and the claim of title thereto under 
the exécution sales and rédemption procéedings and the Judgment of dis- 
missal, and instituted a nuinber of suits to bave the grant declared void. 
in the last of thèse stiits, commenced August 26, 1893, a judgment was en- 
tered in the superior court of Alameda couuty in fàvor of the city. On ap- 
peal to the Suprême Court of the state that court was of the opinion that 
It was within the power. bf the state to, alienate those lands which are 
covered and uhcovered by the daily flux ànd reflux of the tide, but that a 
transfisr of the entire Water front In bulk to a private citizen, without any 
réservation of the right of access to the navigable waters by which the 
town was almost completely surrounded, was a gross and évident excess of 
power. Oakland v. Oakland Water Front Co., 50 Pac. 277, 118 Cal. 160, 
190. The grant was therefore construed as lioiited in its estent by the 
"southerly Une of the San Antonio creek or estuary" construed as being the 
Boutherly Une of low tide of that estuary, apd the boundary by "ship chan- 
nel" construed as the, llne of low tide on the bay front The grant as thus 
llmited was sustalned— two judges holding that the grant of the tide lands 
had been ratlfled and conflrmcd by the. state in the act of May 15 1861 (St 
1861, p. 387, c. 360), three judges holding that under a compromise agree- 
ment entered into by the city of Oakland on the Ist day of April, 1868, 
with the claimants of the grant and the représentatives of certain railroad 
Interests under the authority of an act of the Législature of March 21, 1868 
(St. 1867-^8, p. 222, C. 230), ail clalms, demanda, controversies, and causes 
of action respecting said water front property had been efCectually settled 
and adjusted and that from and after the 2d day of April, 1868, the city 
of Oakland ceased to be the owner, as trustée or otherwise, of any portion 
of her water front except those portions secured to her by the compromise 
of that date, and such streets, thoroughfares, and other parcels as may 
hâve been previously dedicated to public use. With respect to the claim 
of title based upon the exécution sales under judgments against the town 
of Oakland the court held that the lands were held subject to a public 
trust, and for that reason were not liable to levy and sale under exécution, 
and with respect to the judgment of dismissal, the action of the court did 
not détermine the validity of the erantee's title, and did not estop the city 
Of Oakland upon the question of title. 
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EeU: (1) That whether the grant by the state to the town of Oakiand 
and the transfer of such grant by the town of Oakiand to a prlvate in- 
dividual were acts in excess of power, were questions of local law, which, 
having been determined by the Suprême Court of the state, the décision of 
that court will be followed by tlie United States Circuit Court. 

(2) That whether the grant by the town of Oakiand of its water front 
to an individual had been ratified, confirmed, or compromised by authority 
of law, and to what extent, if any, it had been ratified, confirmed, or com- 
promised, were questions of local law, which, having been determined by 
the Suprême Court of the state, such décision will be followed by the Unit- 
ed States Circuit Court. 

(3) That the claim of title based upon exécution sales and the claim of 
estoppel upon the judgment of dismissal were questions of local law, 
which, having been determined by the Suprême Court of the state, such 
décision will be followed by the United States Circuit Court. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 950, 955, 
958, 959, 965. 

State laws as rules of décision In fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

Same — Oakland Wateb Feont — Ship Channel. 

The question, "What did the Législature mean by the use of the term 
'ship channel' in the grant of the lands 'lying between high tide and ship 
channel,'?" Is a question of local law, which, having been determined by the 
Suprême Court of the state as comprising the waters left free to naviga- 
tion, and the deflnite natural boundary of such navigable waters the line 
of low tide, the décision of that court will be followed by the United States 
Circuit Court. 
Same — Boundaeies or the Gbant. 

The Suprême Court of the state having located the boundaries of the 
grant of the Oakiand water front in determining the extent and validity of 
the grant, such boundaries will be followed by the Circuit Court in deter- 
mining the conflicting claims of parties claiming title to lands upon such 
water front. 
Municipal Coepoeations — Oakland Wateb Feont — Lands Below the 
Line of Low Tide. 

The lands under the navigable waters of the Bay of San Francisco be- 
low the line of low tide, in front of the Oakiand water front, belong to 
the state, and are not within the boundaries or under the jurisdiction of 
the town of Oakiand as described in the freeholders' charter of 1889, and 
are therefore not subject to the provisions of such charter. 
Navigable Watebs — Lands Undee Wateb — Ownebship and Conteol. 

The lands under the navigable waters of the Bay of San Francisco be- 
low the line of low tide, in front of the Oakiand water front, belong to the 
state, over which the owners of the shore land hâve rlght of access to the 
navigable waters of the bay, subject to the declared policy of the state as 
expressed in section 2 of article 15 of the Constitution of the state of 1879, 
relatlng to harbor frontage, etc., where It Is provided that "no individual, 
partnership, or corporation, claiming or possessing the frontage or tidal 
lands of a harbor, bay, inlet, estuary, or other navigable water in thls 
state shall be permitted to exclude the right of way to such water when- 
ever it is required for any public purpose, nor to destroy or obstruât the 
free navigation of such water; and the Législature shall enact such laws 
as will give the most libéral construction to this provision, so that access 
to the navigable waters of this state shall be always attainable for the 
people thereof." The right is subject, also, to the power of the state to 
make such régulations and provide for such improvements as the public 
interests may require for the promotion of commerce and navigation. 
Same — ^Dbedging Opebations undee the Authobitt of the Wae Depaet- 
ment. 

Congress bas the constitutional power to regulate and improve the har- 
bors and navigable waters of the United States, and this power carries 
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wlth It the tlght to deposit the material retooved In making the Improve- 
ments In any otlier part of the harbor or navigable waters or other place 
within Its control. 
(Syllabus by the Court) 

A. A. Moore (John Garber, P. F. Dunne, J. E. Poulds, and Stanley 
Moore, of counsel), for complainant Southern Pacific Co. 

Warren Olney, Charles W. Slack, W. J. Bartnett, and Marcel E. Cerf 
(Joël F. Vaile, F. W. M. Cutcheon, and Gafrett W. McEnerney, of 
counsel), for défendant Western Pacific Railway Co. 

Warren Olney, for défendant American Dredging Co. 

MORROW, Circuit Judge. The first of the above-entitled actions is 
a suit in equity brought by the complainant, the Southern Pacific Com- 
pany, a corporation organized and existing under the laws of the state of 
Kentucky, against the Western Pacific Railway Company, a corporation 
organized and doing business under the laws of the state of California, and 
the American Dredging Company, a corporation also organized and 
doing business under the laws of the state of California, to restrain the 
défendants from fiUing up with sand, mud, or other material, and f rom 
occupying a certain described area of submerged and partly submerged 
tide lands of the Bay of San Francisco on the Oakland water front, 
claimeci to be owned in fee simple by the complainant, and from the 
laying of railroad tracks and the construction of a railroad upon said 
lands, arid from erecting wharves, piers, buildings, or constructions of 
any kinduppn said lands. It is allegçd that the acts of the défendants 
will cause complainant irréparable injury. Upon the verified bill of 
complaint, supported by affidavits, the court issued an order to show 
cause why an injunction pendente lite should not be granted as prayed 
for in the bill of complaint, and pending the hearing of the order to 
show cause, upon affidavits showing that unless the défendants were 
immediately restrained from the acts mentioned in the bill of complaint 
the complainant would suffer irréparable damage, a temporary restrain- 
ing order was made part of the order to show cause. Before a hearing was 
had upon the order to show causé, the défendant Western Pacific Railway 
Company filed its cross-bill against the Southern Pacific Company, alleg- 
ing that thç Southern Pacific Company had no right, title, or înterest in or 
to any of the submerged tide lands which the Western Pacific Railway 
Company and American Dredging Company were engaged in filling up 
as described in the bill of complaint, or to that being occupied by the 
Western Pacific Railway Company; that the possession and occupation 
of such lands by the Western Pacific Railway Company was in ac- 
cordance with certain provisions of the laws of the state and the charter 
of the city of Oakland. It was further alleged by the Western Pacific 
Company, that the Southern Pacific Company had commenced the con- 
struction ofa trestle upon lands occupied by said Southern Pacific 
Company, and was engaged in extending said trestle in the direction of 
the lands occupied by the Western Pacific Railway Company, and that 
the officefs and agents of the said Southern Pacific Company who were 
in charge of the construction of said trestle gave out and declared that 
it was the intention of the said Southern Pacific Company to extend said 
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trestle to and onto the land occupied by the Western Pacific Railway 
Company, and take possession of the same for the purpose of said 
Southern Pacific Company ; that the Western Pacific Railway Company 
believed that the Southern Pacific Company threatened and intended to, 
and unless prevented by the order and process of the court vvould, 
forcibly take possession of the said tract of land, with its tracks, shops, 
rolling stock, switches, and other terminal facilities, and would eject the 
Western Pacific Railway Company therefrom, to the irréparable dam- 
age and injury of the said Western Pacific Railway Company. 

Upon the verified cross-complaint and affidavits in support thereof 
the court issued an order to the Southern Pacific Company to show 
cause why an injunction pendente lite should not issue, restraining and 
enjoining the Southern Pacific Company from doing or carrying out 
any of the acts threatened or intended to be carried out or done as 
threatened in the cross-complaint ; and upon a showing of irréparable 
injury and damage to the Western Pacific Railway Company if the 
Southern Pacific Company were permitted to carry out its purposes 
pending the hearing upon the order to show cause, a temporary restrain- 
ing order was made a part of the order to show cause. Upon the hear- 
ing of thèse orders to show cause voluminous records of judgments, 
public and private documents, législative acts, municipal ordinances and 
proceedings, and numerous maps and charts of government surveys, and 
affidavits were introduced in évidence in support of the claims of the 
respective parties, showing that the title to the lands involved in this 
action hâve been the subject of controversy and extensive Htigation for 
more than fifty years. For convenience of référence, and to assist in a 
better understanding of the questions involved in this controversy, a 
plat made under the direction of the court of a portion of the Oakland 
water front is hereto annexed. 

The act of the Législature of the state of California, approved 
February 18, 1850 CSt. 1850, pp. 58-60, c. 15), subdivided the state into 
counties, and established seats of justice therein. Under this act the 
territory on the east side of the bay of San Francisco north of Alameda 
creek, was established as the county of Contra Costa. In 1852 the 
Législature of the state passed an act declaring San Antonio creek, in 
the county of Contra Costa, navigable. The act provided as foUows: 

"The stream called San Antonio creek, in tlie county of Contra Costa, Is 
declared navigable from Its mouth to the old embarcadero of San Antonio, 
and no obstruction to the navigation thereof shall be permitted." 

This act was approved May 3, 1852 (St. 1852, p. 182, c. 108) . On the 
following day the town of Oakland was incorporated by an act oî the 
Législature approved May 4, 1852 (St. 1853, p. 180, c. 107). , It was 
provided in section 1 of the act that the boundaries of the town should 
be as follows : 

"On the northeast by a straight line, at rlght angles wlth Main street, run- 
riing from the t>ap of San Francisco on the north to the southerly line of the 
San Antonio creels; or estuary, crossing Main street at a point three trandred 
and sisty rods northeasterly from 'Oakland House,' on the corner of Main and 
First streets, as represented on Portoi's Map of 'Contra Costa,' on file in the 
office of the Secretary of State; thence down tlie southerly line of said creek 
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or dough to Us moiUh in the hay; tJience to ship c%annel; tTience northerly 
and easterly hy the Une of ship channel to a point where the sanie hisects the 
said northeastem boundary Une." 

Section 3 (page 181) of the act provided: 

"The board of trustées shall hâve power to make such by-laws and ordl- 
nances as they may deem proper and hècessary; to regulate, improve, sell, 
or otherwise dispose of the common propert? ; to prevent and extinguish tires ; 
to lay out, make, open, widen, regulate, and keep in repair ail streets, roads, 
bridges, ferries, public places and grounds, wharves, docks, piers, slips, sewers, 
wells and alleys, and to authorize the construction of the same, and with a 
View to facilitate the construction of wharves and other improvements, the 
lands lying within the limits aforesaid, })etween high tide and ship channel 
are hereby granted and released to said town ; provided, that said lands shall 
be retalned by said town as common property, or disposed of for the purposes 
aforesaid ; to regulate and colleet wharf âge and dockage. • * *" 

On May 18, 1852, the trustées of the town of Oakland passed an 
ordinance, entitled "An ordinance for the disposai of the water front 
belonging to the town of Oakland, and to provide for the construction 
of wharves." The ordinance is as f oUows : 

"Section 1. The exclusive rlght and privilège of constructlng wharves, piers 
and docks, at any points within the corporate limits of the town of Oakland, 
with the right of coHectihg wharf âge and dockage at such rates as he may 
deem reasonable, is hereby granted and conflrmed unto Horace W. Carpen- 
tier and his légal représentatives, for the period of thirty-seven years ; provid- 
ed, that the said grantee or his représentatives shall, within six months, pro- 
vide a wharf at the foot of Main street at least twenty feet wlde and extend- 
ing toward deep water flfteen feet beyond the présent wharf at the foot of said 
street ; that he or they shall, within one year, construct a wharf at the foot 
of F street or G street, extending out to boat channel, and also within twenty 
months another wharf at the foot of D street or E street ; provided, that two 
per cent, of the receipts for wharfage shall be payable to the town of Oakland. 

"Sec. 2. With a view the more speedily to carry out the Intentions and 
purposes of the act of the Législature, passed May fourth, one thousand eight 
hundred and Ôfty-two, entitled 'An act to incorporate the town of Oakland, 
and to provide for the construction of wharves thereat,' in which certain prop- 
erty is granted and released to the town of Oakland to facilitate the making 
of certain Improvements; now, therefore. In considération of the premises 
herein contained and of a certain obligation made by said Horace W. Carpen- 
tier with the town of Oakland, In which he undertakes to build for said town 
a public Bchool-house, the water front of said town, that is to say, ail the land 
lying within the limits of the town of Oakland, betioeen Msfh tide and ship 
channel, as described in said act, together with ail the rlght, title and interest 
of the town of Oakland therein, Is hereby sold. granted and released unto the 
said Horace W. Carpentier and to his assigns or légal représentatives, with ail 
the improvements, rights and Interests thereunto belonging. 

"Sec. 3. The président of the board of trustées Is hereby charged with the 
duty of executing on behalf of the town of Oakland, a grant and conveyance 
in accordance with the provisions of this ordinance." 

In purSuahce of the provisions of the foregoing ordinance the prési- 
dent of the board of trustées, on May 31, 1853, executed and delivered 
to Horace W. Carpentier, the grantee, a deed, in the following terms : 

"Know ail men by thèse présents, that I, Amédee Marier, président of the 
board of trustées of the town of Oakland, in the county of Contra Costa, and 
State of California, in conformity to the provisions of an ordinance passed by 
said board of trustées, bearing date May 27, 1852, and entitled 'An ordinance 
for the disposai of the water front belonging to the town of Oakland and to 
provide for the construction of wharves,' and by vlrtue of the authority vested 
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in me as said président of the board of trustées b; the Constitution and laws 
Df ttie State of California, and especially by an actof tlie Législature approved 
May 4, 1852, and entitled 'An act to incorporate the town of Oalîlaiid, and to 
provide for the construction of wliarves thereat,' in my officiai eapacity as said 
président, and in view of tbe public eonveniencci bave granted unto Horace 
W. Carpentier and his légal représentatives the exclusive right and privilège 
of constructing wharves, doclcs, and piers at any point or points within the 
now corporate limits of the town of Oakland, with the right of collecting 
wharfage and dockage, for the period of thirty-seven years, and in considéra- 
tion of the covenant hereinafter mentioned, and of five dollars paid to the 
town of Oakland, the receipt whereof is herebj' acknowledged, in obédience to 
the ordinance aforesaid, and by virtue of the authority as aforesaid vested in 
me as président of the board of trustées as aforesaid: Now, by virtue of 
said office, I hâve sold, and by thèse présents do sell. transfer, grant, and re- 
lease, unto the said Horace W. Carpentier, and his légal représentatives, aU 
the right, title and interest of the said town of Oakland in and to the water 
front of said town ; that is to say, ail the land lying within the now corporate 
limits of the town of Oakland and situated between Mgh tide and sMp chan- 
nel, as granted to said town bv, and as described in the said above-entitled 
act. ïo hâve and to hold the same, provided, that the said Carpentier or his 
légal représentatives shall, within six mouths, provide a wharf at the foot ot 
Main street at least twenty feet wide and extending toward deep water fifteen 
feet beyond the présent wharf at the foot of Main street ; that he or they will, 
within one year, construet a wharf at the foot of F street or G street, extend- 
ing out to boat channel, and also within eighteen nionths another wharf at the 
foot of D street or E street ; and provided, also, that two per cent, of tbe re- 
ceipts for wharfage shall be payable to the town of Oakland." 

On January 1, 1853, the board of trustées passed an ordinance ap- 
proving the wharf built by Horace W. Carpentier at the foot of Main 
street, and extended the time in which he was to construet a wharf at 
the foot of F street or G street for the period of 12 months from the 
expiration of the time limited and expressed in the ordinance of May 
18, 1852, and the deed of conveyance and the time for building the 
wharf at the foot of D or E street was extended in like manner for the 
term of 8 months from its expiration. On July 12, 1853, Carpentier 
reported to the board of trustées that, in compliance with the grant to 
him of t]ie Oakland water front, he had built a substantial, élégant, and 
commodious schoolhouse for said town, which was then completed and 
ready for delivery. On August 27, 1853, the board of trustées passed 
an ordinance providing as follows : 

"Section 1. The wharf built by Horace W. Carpentier at the foot of G 
street, having been built within the time and in accordance with the provisions 
and stipulations of 'An ordinance for the disposai of the water front belonging 
to the town of Oakland, and to provide for tbe construction of wharves,' and 
of 'An ordinance to approve the wharf at the foot of Main street, and to ex- 
tend the time for constructing the other wharves,' the same is hereby approved 
by the board. 

"Sec. 2. The schoolhouse mentioned and described in the said first above- 
recited ordinance which the said Carpentier contracted to build, in part con- 
sidération for the water front of said town, as sold and conveyed to him in 
said ordinance, and by deed dated May 31, 1852, having been built and com- 
pleted to the satisfaction of this board and according to the terms of said ordi- 
nance and contract, and the said schoolhouse having been delivered into the 
possession and occupancy of this town, it is hereby accepted and approved by 
the board. 

"Sec. 3. The other wharf provided for and described in the said ordinances 
and deed may be built by the said grantee at the foot of Castro street or 
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Grave Street, Instead of at tlie foot of D street or B street as prescribed In sald 
ordlnances and deed, 

"Sec. 4. The sald ordlnaice entltled 'An ordinance for the disposai of the 
water front belonglng to the town of Oakland, and to provide for the con- 
struction of wharves,' for tlie considération thereln set forth and expressed, 
and now, In chlef satisfactorlly paid and perforined. and in considération of 
the premises, is hereby ratifled and conflrmed, and tlie said water front of 
the town, as thereln descrlbed is hereby granted, sold, and conveyed unto the 
sald Carpentier and hls légal représentatives in fee simple forever, with the 
right to erect wharves, plers, docijs and buildings at any and ail points there- 
on, not obstructing navigation, and to f reely use and occupy the lands herein 
conveyed." 

The act of the Législature passed March 35, 1853 (St. 1853, p_. 56, 
c. 41), created the county of Alatneda out of territory formerly within 
the boùndaries of the counties of Santa Clara and Contra Costa. From 
the latter county was taken territory which included the town of Oak- 
land and San Antonio creek. By the act of the Législature passed 
March 25, 1854 (St. 1854, p. 183, c. 73), the town of Oakland was in- 
corporated as the city of Oakland, with boùndaries the same as the 
boùndaries of the town of Oakland. Section 13 (page 187) of this 
act provided : 

"The corporation created by this act shall succeed to ail the légal and équi- 
table rights, clalms and privilèges, and be subjeet to ail the légal llabllitles 
and obligations made bona flde of the town of Oakland ; and the common coun- 
cll shall hâve full power to malntain suits in the proper courts to recover any 
right or interest or property which may hâve accrued to the town of Oaldand." 

On August 14, 1854, the mayor, Horace W. Carpentier, in a message 
to the common council, referred to the fact that under the act of May 
4, 1832, a wharf had been constructed at the foot of Broadway, a wharf 
at the foot of Webster street, and a third wharf at the foot of E street, 
then known as Wasliington street, had been completed. 

The Législature, on May 14, 1861 (St. 1861, p. 367, c. 360), passed 
an act amendatôry and suppleraentary of the act of incorporation passed 
ATarch 35, 1854, in which it was provided among other things, that 
(section 5, p. 369) : 

"The common council of the city of Oakland is hereby authorized anfl em- 
powered to ratify and confirm any ordinance or resolution of the board of 
trustées of the late town of Oakland." 

On May 15, 1861 (St. 1861, p. 384, c. 377), the Législature passed 
an act to amend the act to incorporate the city of Oakland, passed Mardi 
25, 1854. Among the amendments was one relating to the boùndaries of 
the city, which the amendment more particularly defined and described 
as follows : 

"Northerly by a straight Une drawn at right angles with Broadway, for- 
merly Main street; in said city, crossing the extended Une of Broadway at a 
point three hundred and slxty rods northerly from where formerly stood tlie 
'Oakland House,' on the northwest corner of Broadway and First street, aud 
runnîng from the Bay of San Francisco on the toest to the easterly, or south- 
easteriy, Une of that branch of the San Antonio slough, or estuary, over which 
crosses the bridge from Oakland to Clinton; thence along the eastern and 
Southern high tide Une of said slough and of the estuary of San Antonio, 
following ail the meanderings thereof to the mouth of said estuary, in the 
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Bay of San Franoisco; thence southwesterly to shlp channel -, thence northerly 
along the Une of sMp channel to a point where the same intersects the said 
northern boundary Une extended westwardly." 

Section 12 of the act of March 25, 1854, was amended as follows: 
"The corporation created hy this act sball succeed to ail the légal and équi- 
table rights, claims, and privilèges, and be siibject to ail the légal, or équitable, 
liabilities and obligations of the town of Oakland; and the wdinances of tlie 
board of trustées of said town are herehy ratified and confirmed, and the com- 
mun council shall hâve power to maintaic suits in the proper courts to recover 
any right, or interest, or property, which may hâve accrued to the town of 
Oakland." 

By the act of the Législature passed April 34, 1862 (St. 1862, p. 337, 
c. 294), the city of Oakland was reincorporated, with boundaries the 
same as the previous town of Oakland, but again more particularly de- 
scribed as follows : 

"Northerly by a straight Une drawn at right angles with Broadway, former- 
ly Main street, in said city, crossing the extended line of Broadway at a ix>int 
three hundred and sixty rods northerly from where stood the 'Oakland House,' 
on the northwest corner of Broadway and First streets, and running from the 
Bay of San Francisco, on fhs west, to the easterly or southeasterly Une of that 
branch of the San Antonio slough, or estuary, over whieh crosses the bridge 
from Oakland to Clinton ; thence along the eastern and southern highest tide 
line of said slough, and of the estuary of San Antonio, following ail the mean- 
derings thereof to the mouth of said estuary, in the Bay of San Francisco; 
thence southwesterly to ship channel ; thence northerly along the line of ship 
channel to a point where the same intersects the said northern boundary line 
extending westward." 

Section 58 (page 354) of this act repealed the act of March 25, 1854, 
incorporating the city of Oakland, the amendatory and supplementary 
act of May 14, 1861, the amendatory act of May 15, 1861, and ail other 
acts in conflict with the act; "provîded, that the valîdity of the or- 
dinances or proceedings of the trustées of the town of Oakland, and of 
the aiithorities of the city of Oakland, shall in no wise be aifected there- 
by." 

On March 21, 1868, the Législature passed an act entitled "An act to 
enable the city of Oakland to settle its controversies." The act pro- 
vided that: 

"The council of the city of Oakland, with the concurrence of the mayor of 
said city, is hereby authorized and empowered to compromise, settle and ad- 
just any and ail claims, demands, controversies and causes of action in which 
the said city is interested." St. 1867-68, p. 222, e. 230. 

On the 28th day of March, 1868, the Oakland Water Front Company 
filed in the county clerk's office of Alameda county its articles of incor- 
poration, in which it was certified that the amount of the capital stock of 
said Company was to be $5,000,000, and should consist of 50,000 
shares of $100 each. At the first meeting of the company, held on April 
1, 1868, the entire capital stock of the company was subscribed for, as 
follows : H. W. Carpentier, 23,000 shares ; E. R. Carpentier, 2,000 
shares; Leland Stanford, 17,500 shares; John B. Felton, 4,999 shares; 
Samuel Merritt, 1 share; Lloyd Tevis, 2,500 shares. In carrying into 
effect the compromise authorized by the act of March 21, 1868, Horace 
W. Carpentier, on March 31, 1868, executed a deed of conveyance of 
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the greater part of the water front of Oakland to the Oakland Water 
Front Company. The deed described the premises as foUows: 

"Ail of the water front of the city of Oakland, that is to say, ail the lands and 
the lands covered wlth water lytng wlthin the llmlts of said city Vetween high 
tide mark and ship channel, belng the water front lands wlthin the boundaries 
aescribed and granted In and deflned by the act entltled 'An act to incorporate 
the town of Oakland and to provide for the construction of wharves thereat,' 
approved May 4, 1852, and the act entltled 'An act to amend an act entitled 
''An act to incorporate the city of Oakland," passed March twenty-lifth, eight- 
«en hundred and fifty-four, and repealing certain other acts in relation to said 
city,' approved April 24th, 1862, together wlth ail the privilèges and appurtenan- 
ces, rights, and franchises thereunto appertalning and belonging, together with 
ail rights to collect toUs, wharfa^e; and dockage thereon and therefrom, and ail 
lands, rights, privilèges, and franchises of every kind and nature whlch hâve 
been heretofore acQuired by tbe said party of the flrst part from the town of 
Oakland and the city of Oakland, or elther of them, and ail rignts to the above- 
mentioned land, franchises, and privilèges whlch he may hereafter acquire 
from the said city of Oakland ; excepting therefrom, however, so mueh of tlie 
said water front as lies between the middle of Washington street and the mid- 
dle of Franklin street, and extending southerly to a Une parallel to First street, 
and two hundred feet southerly from the présent wharf, according to the map 
of the city of Oakland, with the! right of wharfage, dockage, and tolls thereon." 

In further exécution of the compromise the parties in interest entered 
into the foUowing agreement: 

"This Indenture, made the flrst day of April, 1868, between the Oakland 
Water Front Company, party of the flrst part, the Western Pacific Rallroad 
Company, party of the second part, the City of Oakland, party of the third 
part, Horace W. Carpentier, party of the fourth part, John B. Felton, party 
of the flfth part, and Leland Stanford, party of the slxth part: 

"Whereas, the said Horace W. Carpentier, by deed bearing date of March 
31st, 1868, conveyed to the said Oakland Water Front Company the water front 
of the City of Oakland and certain rights, privilèges, and franchises, as by 
référence to said deed will more fully appear: 

"And whereas, the said deed was executed and delivered to the said Oak- 
land Water Front Company, upon the express trusts, and subject to the cove- 
nants and agreements hereln set forth: 

"Now know ail men by thèse présents that the said Oakland Water Front 
Company, in considération of said conveyance and the said premises, and In 
further considération of the sum of one dollar, to it paid by the other parties 
herein named, the receipt whereof is hereby acknowledged, doth hereby dé- 
clare and make known that it holds the said premises conveyed by the said 
deed upon the foUowing express trust, and subject to the foUowing covenants 
and agreements, to wit: 

"First. The said Western Pacifie Rallroad Company shall, with ail reason- 
able diligence, and wlthin three months from this date, sélect from and loeate 
upon the premises described in said deed, five htindred acres thereof, in one or 
two parcels. In the form of squares or parallelograms, with right, acute, or 
obtuse angles, but net so as to include an aggregate frontage on ship channel 
ex:ceeding one-half mile In length; also to sélect and loeate wlthin said tlme, 
over the remalnder of said premises, net exceeding two strips of land, each strip 
to be not more than one hundred feet wide at grade, for the track or tracks of 
Its rallroad, from high-water mark to such parcel or parcels, and between the 
same; and the said Oakland Water Front Company hereby covenants andi 
agrées with the said party of the second part, that It will, at any time after 
such sélection and location shall be made, upon demand, convey by proper con- 
veyance or conveyances, the said five hundred acres, and the exclusive right 
of way over the said strips of land thus selected and located, to the said party 
of the second part, whlch conveyance or conveyances shall contain a covenant 
or agreement, that if the said parcels, or either of them, shall be located out 
to a westerly water front of ticenty-four feet dcpth of loater at low tide, no 
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land shall te sold westerly thereform, and no odstruotion or hnpediment s'haït 
ever 6e placed or put in front, or loesterly of the sanie or anything done to pré- 
vent the free and unolstrucied approach and access of vesscls to said paroela. 
"Second. And the said party of the tirst part hereby further covenants ana 
agrées that It shall and will, upon demand, convey to the clty of Oakiand so 
much of the said premlses as lies between the middle of Franklin street and 
the easterly line of Webster street, and extending out to a line parai lel witti 
First street, and two hundred feet southerly of the présent wharf at the foot 
of Broadway, in the city of Oakiand, according to the map of said city, with 
the right of wharfage, dockage, and tolls thereon. And said party of the tirst 
part further covenants and agrées that it will, within a reasonable time, desig- 
nate and dedicate as a navigable water course for public use, the channel of 
San Antonio creek, from ship channel to the totvn of San Antonio, to a width 
of not less than two hundred feet over the shallow water at the Oar, and three 
hundred feet wide above that place, subject to and reserving the right, how- 
ever, to build bridges across said channel with suitable draws." 

The third covenant and agreetnent provided that the Oakiand Water 
Front Company would issue to Horace W. Carpentier 25,000 shares ci 
its capital stock, to John B. Felton 5,000 shares of its capital stock, and 
to Leland Stanford 20,000 shares of its capital stock. The fourth and last, 
covenant and agreement provided that the Oakiand Water Front Com- 
pany authorized the city of Oakiand or other parties to construct a dam 
above the Oakiand bridge across the estuary of San Antonio, which 
lies between Oakiand and Clinton, so as to retain the water and keep the 
land above submerged to high tide mark, for the use of the owners of 
the adjoining lands and the public. In further exécution of the com- 
promise the following agreement was executed by the parties thereto : 

"Articles of agreement niade this first day of April, 1868, between the West- 
ern Pacific Railroad Company, party of the first part, Leland Stanford, party 
of the second part, and the Oakiand Water Front Company, party of the third 
part: 

"Whereas, Horace W. Carpentier has, by deed bearing date of Mareb 
.3lRt, 1868, conveyed the water front of the city of Oakiand, and certain rights, 
privilèges, and franchises to the said party of the third part; 

"And, whereas, the said party of the third part has executed and delivered to 
the said party of the first part bearing even date herewith, an agreement to 
corurey certain portions of said premises to the said party of the first part 
which deed and agreement are hereby referred to for greater certainty : 

"Now, the said party of the first part hereby covenants and agrées, in con- 
sidération of such conveyance of said premises, that, upon such conveyance 
or conveyances being made, so as to vest a good title in fee simple in said 
premises in said party of the first part, and upon the performance and exé- 
cution by the municipal authoritles of the city of Oakiand of ail instruments, 
ordinances, acts, and proceeclngs necessary to perfect, complète and make 
good the title to said premises described in said deed from the said Carpentier 
to the said Oakiand Water Front Company, and which is to be done within a 
reasonable time from this date, it will, within elghteen months thereafter, 
and with reasonable despatcb, proceed and construct, or purshase and complète 
a railroad connection from its main Une to the said paroel or pai'cels thus 
seleeted by it, or one of thera, and will, within said time, complète such Con- 
necting railroad thereto, anC, further, will erect and construct on said seleeted 
parcels, or one of them, tht necessary buildings and structures for a passen- 
ger and freight dépôt, for the use of its railroad, expending upon the said 
premises, within three years, not less than five hundred thousand dollars in 
gold coin, but not including therein the purchase of existing improvements 
thereon. And if the said party of the first part shall fail, negleet, and refuse 
to provide such Connecting railroad, and to make such dépôt buildings, and ex- 
pend the said sum of money, within the said three years, the said five hundred 
acres thus ccJnveyed shall be forfeited, and the same shall be conveyed by sald- 
party of the first part to the city of Oakiand. 
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"And the sald party pf the flrst part further cov«nants and agrées that it will 
not convey to any person or corporation any portion of tlie said live hundred 
acres at any time wlthin two years from this date. 

"And the said party of the second part hereby covenants and agrées that 
the said party of the flrst part shall and wlll faithfully do and perform its 
said covenants and agreements herein set forth." 

The last covenant of this agreement relates to the bridge across the 
estuary of San- Antonio, and is not material to any question before the 
court. In further exécution of the compromise the city council of the 
city of Oakland, on the Ist day of April, 1868, passed the foUowing 
ordinance : 

"An ordinance for the settlement of controversles and disputes concernlng 
the water front of the city of Oaliland, the franchises thereof, and other 
matters relatlng thereto. 

"Section 1. The daims, demands, controversies, disputes, iitigations and 
causes of action heretofore existing betweeu the city of Oakland, on the one 
part, .ind Horace W. Carpentler and his assigns, of the other part, relatlng to 
the force, validity and effect of a certain ordinance, passed by the board of 
, trustées of the town of Oakland on the 18th day of May, A. D. 1852, and en- 
rolled May 27th, 1852, slgned by A. Marier, président of the said board of 
trustées and F. K. Shattuck, clerk of said board, entitled 'An ordinance for the 
disposai of the water front belonging to the town of Oakland, and to provide 
for the construction of wharves,' wherein and whereby, for the considérations 
therein named, 'the water front of said town, that Is to say, ail the lands 
lying withln the llmlts of the town of Oakland hetween high tide and 
ship's ohannel,' as described in the aot of the Législature for the incorporation 
of said town, passed May 4th, 185È, together with ail the rlght, title and inter- 
est of said town therein, together with ail the privilèges, rights and franchises 
therein mentloned, were sold, granted and released to Horace W. Oarpentier 
and hls assigns. And also in relation to the validity, force and efCect of a 
certain conveyance, executed and delivered to the said Carpentler, of the said 
water front, dated May Slst, 1852, by the said Amedee Marier, président of 
said board of trustées, under and in pursuance of said ordinance. 

"And also in relation to the force, validity and effiect of a certain other ordinance, 
passed by the board of trustées on the 30th day of December, A. D. 1852, entitled 
'An ordinance to approve the wharf at the foot of Main street, and to extend 
the time for constructing the other wharves,' whlch said ordinance was en- 
rolled January Ist, A. D. 1853, and slgned by said président and clerk of the 
said board of trustées, wherein and whereby the said flrst-mentioned ordinance 
and the said deed of conveyance were recognlz«d and approved. 

"And also in relation to the force, validity and effect of a certain other ordinance 
entitled, 'An ordinance concernlng wharves and the water front,' passed on the 
27th day of August, A. D. 1853, by said board ot trustées, whlch said ordinance 
was enrolled, dated August 27th, A. D. 1853, and was slgned by A. W. Bar- 
rell, président, and A. S. Huribntt, clerk of the said board of trustées, wherein 
and whereby the said flrst-mentloned ordinance was in ail things ratified and 
conflrmed, and the said water front again granted, sold and conveyed to the 
said Carpentler In fee simple forever, are heieby compromlsed, settled and 
adjusted, and the said above-mentioned ordinances and conveyance are made 
valld, blndlng and ratified and conflrmed, and a|l disputes, Iitigations, contro- 
versies and claims In and to the franchises and property described In said 
ordinances and deed of conveyance and every paEt thereof are abandoned and 
released by the said city of Oakland to the said Carpentler and hls assigns 
upon the following conditions, to wit: 

"That the said Carpentler and hls assigns shall convey by proper and sufficlent 
deeds of conveyance ail the property and franchises mentloned and described In 
said ordniances and deed of conveyance hereinbefore referred to, to the Oakland 
Water Front Company, to be used and applled in accordance with the terms, 
conditions, stipulations, and agreements contained in certain contracts be- 
tween the said Oakland Water Front Company, and the Western Paciflc 
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Unilrond Comiiany, and other parties bearing even daté herowitb, with tbe ex- 
ceptions in the said agreement speeified. But nothing herein eoutained shall 
be de&med to affect any rights of the San Francisco and Oaliland Railroad 
Company, deriyed under an ordinance of the city of Oakland, passed the 20th 
day of November, 1861." 

The foregoing ordinance was amended on April 2, 1868, as follows : 
"Section 1. ïhe third clause of section 1 sliall be amended to read as fol- 
lows : And also in relation to the force, validity and efCect of a certain other 
ordinance, passed by the board of trustées, on the 30tb day of December, 1852, 
entitled 'An ordinance to approre the wharf at the foot of Main street, and 
to extend the time for constructing the other wharves,' which said ordinance 
was enrolled January Ist, 1853, and signed by the said président and clerk of 
the said board of trustées, wherein and whereby the said first-mentloned ordi- 
nance and the said deed of conveyance were recognized and approved." 

In further exécution of the compromise the council of the city of 
Oakland, on April 2, 1868, passed the following ordinance : 

"Section 1. It appearing to the satisfaction of the council that ail the terms 
and conditions of a certain ordinance heretofore passed, entitled, 'An ordi- 
nance for the settlement of controversies and disputes concerning the water 
front of the city of Oakland, the franchises thereof, and other matters relating 
thereto,' bave been fully satisfled and complied with by Horace W. Garpentier 
and hls assigna, ail the ordlnances and deed therein mentioned and described 
are hereby flnally ratified and confirmed, and ail disputes, controversies, 
clalms, demands and causes of action heretofore existing between the city 
of Oakland, on the one part, and Horace W. Garpentier and hls assigns of 
the Other part, relating to the force and validity o£ the said ordlnances and 
deed are hereby abandoned and released by the said city of Oakland to the 
said Garpentier and his assigns ; provided, that nothing herein contalned shall 
release the right of the city of Oakland to the reversion of the property, 
franchises and rights released, as provided in the contract between the West- 
ern Pacific Railroad Company and the Oakland Water Front Company, In case 
said city of Oakland shall become entitled to the same under said contract." 

In pursuance of the first covenant and agreement contained in the 
compromise agreement of April 1, 1868, the Western Pacific Railroad 
Company made its sélection of five hundred acres of submerged lands 
and rights of vvay on the Oakland water front for terminal purposes, as 
in the compromise agreement provided, made the connection from the 
main line to the parcels selected, and constructed thereon the necessary 
buildings and structures for a passenger and freight dépôt for the use of 
the railroad, expending thereon and within the time provided in the 
agreement over $500,000 in gold coin ; and on the 27th day of July, 
1870, the Oakland Water Front Company conveyed by deed to the 
Western Pacific Railroad Company the title to such selected lands in- 
cluding a tract containing 319,626 acres, which was located to a wester- 
ly water front of twenty-four feet depth of water at low tide. This 
tract of land, with its structures, hâve since been known as the "Oakland 
Mole and Long Wharf." It appears that prier to this conveyance, and 
on the 23d day of June, 1870, the Western Pacific Railroad Company 
and the Central Pacific Railroad Company were Consolidated as one cor- 
poration, and incorporated and organized as the Central Pacific Rail- 
road Company, and that the conveyance by the Oakland Water Front 
' Company to the Western Pacific Railroad Company on July 27, 1870, 
was a mistake, and should hâve been made to the consolidated Central 
Pacific Railroad Company. Accordingly, on the 6th day of November, 



172 144 FEDERAL REPORTEE, 

1879, this mistake was corrected, and a conveyance of the same describ- 
ed premises was made by the Oaltland Water Front Company to the 
Central Pacific Railroad Company. On the 17th day of February, 1885, 
the Central Pacific Railroad Company leased to the Southern Pacific 
Company, the complainant in this case, for a period of 90 years, the 
railroads of the Central Pacific Company, together with its branches 
and leased Unes, dépôts, station houses, equipments, and appurtenances 
of every kind and nature whatsoever to the said railroads, branches, and 
leased lines, respectively, belonging or appertaining. This lease was 
afterwards modified by amendments, but thèse amendments are not 
material to any question before the court. 

We return, now, to an early period in the history of this title to the 
Oakland water front, to notice some of the other proceedings taken by 
Horace W. Carpentier to secure a title to the premises in controversy. 
In 1854 the town of Oakland, just prior to being incorporated as the 
city of Oakland, became indebted to its four policemen, Hugh Gainer, 
Henry Hoisington, D. C. Porter, and John Hill, for services rendered 
in pursuance of an ordinance passed by the board of trustées of the in- 
corporation known as the town of Oakland. The policemen also ren- 
dered services to the city of Oakland under the same employment, 
They severally brought suit against the city of Oakland to recover the 
amount due for services rendered both corporations, and obtained judg- 
ments against the city of Oakland in the sum of $150 each. Upon thèse 
judgments exécutions were issued and levied by the sheriff on "ail the 
water front of said city ; that is to say, ail the land lying within the limits 
of the now corporated city of Oakland, and situated betiueen high tide 
and ship channel, as granted to the late town of tDakland." After the 
sale had been advertised as required by law, the property was sold by 
the sheriff on February 10, 1855, to F. K. Shattuck, for the sum of $13, 
àubject to rédemption. On November 10, 1854, John B. Watson 
brought suit against the city of Oakland, as assignée of 24 différent 
warrants issued by the trustées of the town of Oakland on and betweeii 
October 13, 1853, and March 1, 1854, and drawn upon the treasurer of 
the town in payment of certain claims against the town. On January 
15, 1855, judgment in favor of the plaintiff and against the city of Oak- 
land was entered for the sum of $7,333.18, and on March 3, 1855, Wat- 
son, in pursuance of law, redeemed from the sheriff's sale to Shattuck, 
and on April 24, 1856, the sheriff executed and delivered to Watson 
a conveyance of the property described as "ail the right, title, claim and 
înterest which the said défendant, the City of Oakland, had on the lOth 
day of February, 1855, or at any previous time subséquent to the Ist day 
of December, 1854, the date of the docketing of the said several judg- 
ments of the district court, of, in and to the following described proper- 
ty, commonly known as the 'water front' of the city of Oakland ; that 
is to say, ail the land and lands and water situated within the limits of 
said city and lying between the line of high tide and ship channel, being 
the same premises which were heretofore granted to the town of Oak- 
land in and by the before-mentioned act of the Législature." Act May 
4, 1852. Subsequently, through varions mesne conveyances, in which 
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members of the family of Horace W. Carpentier were parties, this title 
became vested in the Oakland Water Front Company. 

On August 24, 1857, the city of Oakland brought a suit in equity in 
the district court of the Third judicial district against Horace W. Car- 
pentier and Harriet N. Carpentier to set aside the ordinances and deeds 
under which the défendants claimed title to the franchises and real estate 
described in the act of May 4, 1852. It was alleged in the bill of com- 
plaint that the ordinances were illégal and void, and the deeds fraudu- 
lently obtained by the défendants. It was further charged that the 
ordinances and deeds were a cloud upon plaintifï's title to the premises, 
and embarrassed the city in the exercise of the legitimate franchises 
appertaining thereto. The court was accordingly asked to déclare the 
ordinances and deeds null and void. The défendants demurred to the 
complaint on the grounds that it did not state facts sufficient to consti- 
stute a cause of action and was barred by the statute of limitations. 
The court sustained the demurrer, and the plaintiff appealed to the Su- 
prême Court, where the judgment of the lower court was reversed and 
the cause remanded for further proceedings. 13 Cal. 540. In the court 
below the défendants answered. The case was transferred to the dis- 
trict court for the Twelfth judicial district. A supplemental answer 
was fîled on October 1, 1861, claiming the benefit of section 12 of the 
act of the Législature of May 15, 1861 (St. 1861, p. 387, c. 377), ratify- 
ing and confirming the ordinances of the board of trustées of the towri 
of Oakland. To this supplemental answer the plaintiff filed a reply, 
charging that the act of the Législature was passed at the instigation and 
fraudulent suggestion of the défendant Horace W. Carpentier, and de- 
nied that it was the intention of the Législature to ratify and confirm 
the said ordinances. The case was tried bv the court, and a decree en- 
entered in favor of the plaintiff. An appeal was thereupon taken to the 
Suprême Court, where it was held that the charges of fraud as a ground 
for équitable relief had been fully answered ; that if the ordinances of 
the board of trustées of the town of Oakland granting the franchises 
and land to Carpentier were void, there was no occasion for the inter- 
férence of equity; if they were only voidable, that interférence cannot 
be invoked until equity is donc by the party claiming it — that is, by 
placing or offering to place the party relying upon the acts of the agents 
of the town in the same position which he would hâve occupied, but 
for his reliance upon their validity. The judgment of the court below 
was accordingly reversed, and that court directed to dismiss the action. 
21 Cal. 642, 666. 

On February 19, 1880, the city of Oakland brought another suit 
against the Oakland Water Front Company, the Central Pacific Rail- 
road Company, and a number of individuals, alleging that the défend- 
ants claimed some interest adversely to the plaintiff in the lands granted 
by the state to the town of Oakland under the act of May 4, 1853. The 
prayer of the complaint was that it be adjudged and determined that 
the défendants had no estate, interest, or title in or to said lands, or any 
part thereof, and that the défendants and each of them be decreed to 
abate and remove ail obstructions and nuisances by them or either of 
them placed thereon ; that the plaintiff held the said lands as the suc- 
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cesser of the state of California by a good and valid title, in trust for 
the use and benefit of the.pùblic. The défendants anSwered, and the de- 
fendant the Oakland Water Front Company filed a cross-bill, and there- 
after, on February 7, 1882, the parties to the action entered into a writ- 
ten stipulation that the action be dismissed as to ail the défendants ex- 
cept the Oakland Water Front Company. It was further stipulated 
that the Oakland Water Front Company should hâve a final judgment 
against the plaintifF, quieting its title to the land described in its cross- 
bill, and a judgment was entered accordingly. The judgment described 
the lands granted to the Town of Oakland by the act of May 4, 1852, 
and as they were described in that Act. 

It appears that taxes for state and county purposes were assessed 
against the Oakland Water Front Company on its real property, com- 
mencing with the year 1868^69, and continuing down to and including 
the year 1893-94. Thèse taxes were paid. Taxes were also assessed 
for city purposes against the Oakland Water Front Company on its real 
property, commencing with the year 1870-71, and continuing down to 
and including the year 1893-94. Thèse taxes were also paid. 

San Antonio creek, or estuary, is a tidal stream, not to exceed three 
miles in length f rom its mouth tO the old embarcadero of San Antonio, 
as mentioned in the act of May 3, 1852 (St. 1852, p. 182, c. 108), de- 
claring the stream navigable., : In 1852 the water in the channel of the 
creek had a depth of 12 tolS feet, and at one or two points, between 
narrow,: well-defined banks, a depth of 24 feet. But westward of the 
mouth of the creek, or estuary, in the direction of San Francisco Bay, 
the water flowing out of the creek was dispersed over a large area, and 
the depth of water diminished until at the distance of about a mile from 
the entrance to the creek a bar had formed, over which no water flowed 
at extrême low tide, and less than 2 feet at ordinary low tide, through 
the narrow channel. This bar was a continuous shoal, extending from 
Oakland Point to Alameda Point, rendering navigation from the bay of 
San Francisco into the creek only possible to boats of light draft, and 
not to them at extrême low water. North of the narrow channel, where 
it crossed the bar, was a shoal, where, it appears, in early days pas- 
sengers on boats stranded on the bar at low water might land, and walk 
ashore in a northerly and easterly direction to Oakland Point. This 
shoal is a usual formation on bars formed near the mouths of rivers and 
estuaries. Prof. Joseph Le Conte, in his Eléments of Geology, speak- 
ing of the formation of bars at the ipotiiths of rivers and estuaries, on 
page 30 says: 

•'The bar is forii}ed by the contact of the river current with the stlll water 
of the océan. It is most marked in the case of estuaries. The outflowing tide 
scours ont the estuary, carrying with It sédiment partly brought down by the 
river and partly the débris of land èroded by the inflowing tide. The larger 
portion of this is dropped as the tidal currént cornes in contact with the open 
sea and is checlced by it. Thèy are usually irregularly creseentric in form. 
Such are the bars at the mouths of ail: harbors." 

The figure given to illustrate this paragraph resembles very closely 
the San Antonio creek or estuary, and the bar with its shoal island 
north of the channel. In thê^ Bay of San Francisco the différence be- 
tween ordinary high tide and ordinary low tide is about 4^ feet, and the 
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différence between extrême high tide and extrême low tide is about 7 
feet. 

In 1852 it was a small settlement of less than 100 people on the north 
bank of this creek and a little more than a mile inland from its mouth 
that was incorporated by the Législature as the town of Oakland. 
Water transportation between this settlement and San Francisco and 
other points on the opposite side of the bay was only practicable at that 
time by small boats through the channel of this creek. The construction 
of wharves on the bank of this stream for the convenience of the public 
and the préservation and improvement of the stream itself became, 
therefore, a matter of considérable importance to the rapidly increasing 
population of Oakland. The grant by the state of the lands lying within 
the corporate limits of the town between high tide and ship channel, 
for the purpose of facilitating the construction of wharves and the mak- 
ing of other improvements, resulted, as we hâve seen, in the construction 
of three wharves on the bank of the creek in front of the town by Car- 
pentier, to whom the town transferred the lands, but no provision was 
made for improving the navigability of the stream on the bar. Plans 
were devised, however, by the people of Oakland for the work of deep- 
ening the channel at the bar, and some work accomplished in that direc- 
tion. Cribbing was erected on the north shoal, and also on the south 
shoal, directly opposite. The purpose of thèse cribs was to confine the 
water of the channel to narrow limits, and, by the process of scouring, 
deepen the channel. There was also some state législation in aid of the 
project, but finally, in response to an appeal made to Congress to take 
in hand the improvement of the harbor (Act March 3, 1873, c. 234, 17 
Stat. 566), contained a provision for survey and examination of the 
creek by the engineers of the army, under the direction of the Secretary 
of War. Under this authority the board of engineers made an examina- 
tion and survey, and reported a plan of improvement which included, 
first, the construction of two continuous train ing walls or jetties of rock, 
one on each side of the channel, commencing at the mouth of the creek 
or estuary, and extending out over the bar to the deep water of San 
Francisco Bay; and, second, the dredging of a channel between the 
jetties out to deep water. The plan also included the excavation of a 
tidal canal from the upper end of the estuary to San Leandro Bay, and 
the excavation of a tidal basin in the upper harbor. The pian was 
adopted, and in Act June 23, 1874, c. 457, 18 Stat. 242, an appropriation 
of $100,000 was made to carry the plan into efifect. The plan appears 
to hâve been modified in some particulars, to meet new conditions as 
the work progressed. For the présent purpose it is sufficient to notice 
the fact that the work which was commenced in 1874, and completed in 
1892, resulted in two slightly converging high-tide jetties, extending 
from the shore line inside of the mouth of the creek to the navigable 
waters of the bay at the depth of twelve feet at low tide. The north 
jetty is 9,500 feet long. The south jetty is 12,000 feet long. The dis- 
tance between the two jetties is 800 feet at the inner end, and 730 feet 
at the outer end. Between thèse two jetties a channel 300 feet wide and 
20 feet deep has been dredged by the government from San Francisco 
Bay to Webster Street Bridg^e, a distance of 19,000 feet. The work 
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now in progress has for its object the dredgîng of a channel 300 feet 
wide, 25 feet deep, from the navigable waters of the bay to the foot of 
Fallon Street, in the city of Oakland. The jetties are constructed of 
rock. They hâve an average width of 35 feet at the base, and an aver- 
age width at the top or crest of 4 feet. The appropriations made by 
Congress from time to time in the successive river and harbor bills for 
this work, from June 33, 1874, to March 3, 1905, hâve amounted to $2,- 
800,600. 

The north jetty, as at first constructed, commenced on the north bank 
of the creek near its mouth, at a point called "Sand Point," about where 
Cypress street, extended, reaches the bank of the creek, and from that 
point it extended westward. On May 3, 1878, the Oakland Water 
Front Company conveyed to the Central Pacific Railroad Company a 
tract of land having an area of 59 acres, with its southern boundary of 
1,500 feet on the creek, commencing about 750 feet to the west of the 
point of commencement of the north jetty. The tract conveyed ex- 
tended north above the line of ordinary high water, and had for its west- 
ern boundary a line parallel to Peralta street, extended, and about 750 
feet east of that line. The tract is known as the "Peralta Street Slip 
Tract." The southern boundary along the creek or estuary was de- 
scribed in the deed of conveyance as "along said northerly side of said 
public channel fifteen hundred feet," but the north jetty eut this tract of 
land off from the channel. The Central Pacific Railroad Company 
thereupon applied to thé officers of the govemment to hâve the jetty 
removed from the front of this tract of land, and permission was given, 
upon condition that the material should be removed by the railroad Com- 
pany at its own expense, and used in the construction of a wall, com- 
mencing at a point near where the western boundary of the Peralta 
Street Slip tract terminated on the bank of the creek, and extending in 
a northerly and easterly direction along the western boundary of the 
tract to the line of high tide, a distance of about 1,600 feet. The wall 
was accordingly removed, and rebuilt on the line designated. To the 
east of this wall the railroad Company has dredged a basin o£ about 1,600- 
feet in length and 400 feet in width at the largest part, for holding piles^ 
and to the north, on the upland, has erected créosote works for the 
purpose of creosoting the piles brought into the basin. The basin emp- 
ties into the creek. The railroad company has also dredged and con- 
structed a slip to the east of the basin just mentioned, and has establish- 
ed hère a freight terminal for the transfer of freight cars between the 
Oakland side and San Francisco by boats, passing through the creek. 
This slip is known as the Peralta Street Slip. 

In the early stages of the improvement of the Oakland Harbor, a 
question was raised as to the right of the United States to build its train- 
ing walls upon the bed of the estuary. In the act of Congress approved 
June 18, 1878 (30 Stat. 155, c. 364), Congress suspended available 
appropriations for the improvement of this harbor until this question 
had been determined. In the act approved March 3, 1879 (30 Stat. 
369, c. 181), available appropriations were not only suspended, but 
unexpended appropriations directed to be returned into the treasury, if 
by September 1, 1879, the right of the United States to the bed of the 
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estuary and training walls of the work be not secured free of expansé 
to the government in a manner satisfactory to the Secretary of War. 
On July 12, 1879, the Oakland Water Front Company adopted a resolu- 
tion containing the following provisions : 

"That the right of the United States to the training walls of the worU of 
the Oakland Harbor in ail their extent, as now located and constructed, is 
hereby admitted and secured, free of expense, to the government, and ail right 
and title of the Oakland Water Front Company to said training walls is here- 
by relinquished to the United States, reserving the right of access to the 
channel and to cross said training walls tvith piers and wharves and also the 
right to construct slips, docks, and canals Connecting loith and opening into 
said channel, suhject to régulation 6jr the Secretary of War or the engineering 
departm&nt as to the manner thereof." 

The boundary of the estuary and adjoining lands, the right to which 
was thus secured to the United States free of expense, was set out in 
the resolution. The boundaries on both sides of the channel begin in 
the Bay of San Francisco and extend landward. Notwithstanding this 
action on the part of the Oakland Water Front Company, Congress, in 
the act approved June 14, 1880 (21 Stat. 180, 192, c. 211), continued 
the suspension of available appropriations for the improvement of the 
harbor, by the following provision of the act : 

"Improving Oakland Harbor, California, sixty thousand dollars ; and the sums 
of money heretofore appropriated for this improvement and unexpended are 
hereby reapproprlated, but the sums so appropriated and reapproprlated 
shall not be available until the right of the United States to the bed of the 
estuary and training walls of this work is secured, free of expense to the 
government, in a manner satisfactory to the Secretary of War." 

The Secretary of War thereupon referred the question to the Attorney 
General, who advised the Secretary of War that the United States had 
a légal right to use the bed of the estuary in question for the purpose of 
the proposed improvement, by the érection of training walls or any other 
appropriate structure, and that the owners of the soil could make no 
complaint of such use. 16 Op. Atty. Gen. 534. No référence was made 
by the Attorney General to the relinquishment by the Oakland Water 
Front Company of ail right and title to the training walls and bed of 
the estuary and channel upon the condition of a right of access to the 
channel and to cross said traininjg walls. 

By the act of Congress approved August 11, 1888 (25 Stat. 400, 425, 
c. 860), Congress further exercised its suprême authority over the 
navigable waters of the United States by incorporating the following 
provision into the act : 

"Where it is made nianifest to the Secretary of War that the establishment 
of harbor Unes is essential to the préservation and protection of harbors. ho 
may, and is hereby, authorized to cause such lines to be established, beyond 
which no piers or wharves shall be extended or deposits made except under 
such régulations as may be prescribed f rom tlme to time by him." 

Under this provision harbor lines on the eastern shore of San Fran- 
cisco Bay in front of Oakland and Alameda were established by a 
board of engineer officers constituted by War Department spécial 
order No. 51, dated October 11, 1888. Pierhead and bulkhead Unes 
were recommended by the board of engineers in a report dated October 
3, 1893. The report was approved October 11, 1893. The pierhead 
144 B\— 12 
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iine is represented as corresponding substantially to tlie three-fathom 
line o£ the latest Coast Survey chart prior to that date, and tbe bu\k- 
head line to the low-water line of the same chart, disregarding small 
bights, indentations, sinuosities, and projections, making the liiie uni- 
form, with a uniform curve. The pierhead line, as thus established, 
so far as it is material to this case, runs from the western end of the 
north jetty to the end of Long Wharf, where that structure has been 
extended into deep water westward of the Oakland Mole. The bulk- 
head line crosses the north jetty at a point approximately 4,910 feet 
west of the western boundary of the Peralta Street Slip tract, and upon 
a slight curve outward passes from the north jetty to the Oakland Mole, 
crossing the latter at a point approximately 2,875 feet west of the shore 
line at ordinary high water, or otherwise designated as the "Peralta 
Grant Line." 

On August 23, 1893, the city of Oakland brought suit in the superior 
court of Alameda county against the Oakland Water Front Company, 
to détermine the adverse claim of the défendant to the land granted to 
the town of Oakland by the original act of incorporation passed May 
4, 1853. At the time this suit was brought, the Central Pacific Rail- 
road Company, by deed dated November 6, 1879, had succeeded to 
the title of the Oakland Water Front Company to the Oakland Mole 
and Long Wharf tract, extending out to the deep water of the Bay 
■of San Francisco, containing an area of 319,626 acres. It had also, 
by deed dated May 3, 1878, succeeded to the title of the Oakland Water 
Front Company in the Peralta Street Slip tract, containing an area of 
59 acres, with a frontage of 1,500 feet on the San Antonio creek, or 
■estuary. It was also the owner of certain blocks of the upland between 
the shore end of the Oakland Mole and the Peralta Street Slip tract, 
the title to which it is not necessary to further identify for the purpose 
of this action. Thèse tracts had been leased to the complainant, the 
Southern Pacific Company, by the lease dated February 17, 1885. 
Neither the Central Pacific Railroad Company or the Southern Pacific 
Company was made a party to the action. 

The Oakland Water Front Company was the only party défendant, 
and it claiined title to ail lands within the boundaries of the city of 
Oakland lying below the line of ordinary high tide of the Bay of San 
Francisco and the estuary of San Antonio and ship channel, except a 
parcel relinquished to the city of Oakland by the compromise agree- 
ment, and certain parcels which it had prior to that time conveyed to 
third parties, among others, the Oakland Mole and Long Wharf tract, 
and the Peralta Street Slip tract. The lands thus claimed by the Com- 
pany in that case included, among others, the area of submerged and 
partly submerged tide lands claimed by the complainant in this action 
as the gitarantee of the Oakland Water Front Company. 

Upon the trial of the case in the superior court a judgment was 
rendered in favor of the city of Oakland and against the water front 
Company, and thereupon the défendant appealed to the Suprême Court 
■of the State. The décision of that court was rendered September 
13, 1897, and is reported in 118 Cal. 160, 50 Pac. 277. The case in- 
volved many of the questions relating to the title of the property 



SOUTHERN PAC. CO. V. WESTERN PAC. ET. CO. 179 

which hâve been présentée! to the court in the présent case, and, as thèse 
questions pertain to local law relating to real estate, the décision of the 
Suprême Court will be followed by this court. United States v. 
Crosby, 7 Cranch, 115, 3 L. Ed. 387; Clark v. Graham, 6 Wheat. 577, 
5 L. Ed. 334 ; McCormick v. Sullivant, 10 Wheat. 193, 6 L. Ed. 300 ; 
Jackson ex dem. St. John v. Chew, 12 Wheat. 153, 6 L. Ed. 583 ; Beau- 
regard V. New Orléans, 18 How. 497, 15 h. Ed. 469 ; Suvdam v. Wil- 
liamson, 34 How. 427, 15 L. Ed. 978 ; McGoon v. Scales, 9 Wall. 23, 
19 L. Ed. 545; Williams v. Kirtland, 13 Wall. 306, 20 L. Ed. 683; 
Walker v. State Harbor Commissioners, 17 Wall. 648, 21 L. Ed. 744; 
Brine v. Insurance Ce, 96 U. S. 627, 24 L. Ed. 858 ; Barrett v. Holmes, 
103 U. S. 651, 26 L. Ed. 291 ; St. Louis v. Rutz, 138 U. S. 226, 11 Sup 
Ct. 337, 34 L. Ed. 941 ; Barden v. Land & R. Imp. Co., 157 U. S. 331, 
15 Sup. Ct. 650, 39 L. Ed. 719. The main opinion of the court was 
written by Chief Justice Beatty, and waS concurred in by Justice Temple 
and Justice Van Fleet. Justices McFarland and Garoutte concurred 
specially. Justices Harrison and Henshaw dissented. The main opin- 
ion, written by the Chief Justice, requires an extended notice, as it will 
be relied upon as practically disposing of ail the questions in the prés- 
ent case. The title, based upon the several exécution sales of the 
water front under judgment against the town of Oakland, was held 
by this opinion to be invalid, upon the ground that the lands in con- 
troversy were held subject to a public trust of laying out streets through 
them to and along the water front, and of using them as sites for 
wharves, docks, piers, and other essential aids to commerce, and to the 
traffic of a seaport town. * 

The contention of the défendant that the city of Oakland was estopped 
upon the question of title by the final judgment of dismissal in the case 
of Oakland v. Carpentier, 31 Cal. 667, was denied, on the ground that 
the dismissal in obédience to the mandate of the Suprême Court left the 
question of title in the grantee undetermined. It was held that the 
judgment in that case merely del^ermined that there was no ground in 
equity for the relief asked for, and that if the grant was void the city 
could disregard it and assert its rights in any appropriate manner. It 
was therefore held that the judgment of dismissal was not res adjudicata 
upon the question of title, and did not estop the city to assert the void 
character of the grant in a subséquent action. The attempted transfer 
to Carpentier of the whole of the lands granted to the town for the pur- 
poses declared in the act of incorporation was declared to be absolutely 
void. The reason for this opinion is stated very clearly by the Chief 
Justice, in the following language: 

"It ought not to require any very elabor.ite discussion in order to show 
that the attempted transfer to Carpentier of the whole of the lands granted to 
the town for the purposes declared in the act of incorporation was absolutely 
void. The power of the Législature to make a grant of thèse lands to a natu- 
ral person and the power of the municipal corporation to make the grant are 
two very différent things. The corporation had no power to alienate thèse 
lands, unless such power was conferred by the Législature, and whether it 
was conferred or not Is a question of législative intent, to be gathered from 
the terms of the statute construed with référence to its gênerai scope and pur- 
pose. The purpose of this act was to croate a municipal corporation composed 
of the inhabitants of a peninsula surrounded on three sides by the navigable 
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waters of the Bay of San Francisco. Considering the extent of territory 
included within the cbrporate boundaries, It Is évident that a rapid growth ot 
population was anticipated, and the situation of the town, with relation to 
the surroanding country and the most important harbor on the coast, no less 
than the express languageof the title of the act, proves that one of the most 
important ends contemplated in the création of the corporation was the im- 
proyement, î)f commercial facllities by the érection of convenient wharves 
along its water front. To carry this principle and other minor purposes into 
efifect, the municipal corporation was created and invested with a share of the 
sovereign political power to be exercised within the local boundaries. ïhe 
trust thereby imposed upon the municipal government was public, and could 
neither be delegated nor abdicated. But by the proceedings above cited there 
was an attempt to do both by investing a private citizen with the exclusive 
right to erect wharves and regulate tolls. In this aspect of the ordinance it 
îs confessedly void, but counsel for appellant strenuously contend that the 
grant of the land was valid, and rested upon a lawful and sufficient considéra- 
tion. I do not think so. The ownership of the land was essential to the exer- 
cise of the Power.. That this was fully understood is shown, not only by the 
provisions of the charter, but by ail the proceedings of the town trustées. At 
every step the two things went together, and in their very nature it is apparent 
that the one was necessarily bound up in the other. For how was It possible 
for the town to erect wharves after parting with its entire water front? It 
could only hâve done so by repurchasing the necessary sites, and it is not 
to be supposed that -the Législature intended so absurd a conséquence. Un- 
doubtedly it was the Intention of the charter that the lands comprising the 
water front should be dlsposed of in some manner, but the manner of their 
disposition was to be considered with the purpose of the grant The town 
«ouncll was invested with power, among other things, to lay out streets, 
and the plain intent of the law was that the streets of the town should be 
protected to the water front, the Intervening spaces divided into blocks and 
lots and sold in subdivisions in such a manner as to préserve to the public 
ample means of «ccess to the navigable waters of the bay and estuary, and to 
tlie municipal authorities ample space for the érection of wharves, piers, and 
doclîs. If any reasonabie measures to this end had been talien, a sale of the 
lands by parcels would no doubt hâve been a proper exercise of power by the 
municipal authorities, but a transfer In bull: to a private citizen, without any 
réservation of the right of access to the navigable waters by which the town 
was almost completely surrounded, was a gross and évident excess of power. 
"Counsel for appellant bave referred us to the numerous décisions afflrmlng 
the validity of sales of the beaeh and wa^er lots of San Francisco, but there 
îs not the slightest similarity between the two cases. The grant to San Fran- 
cisco was of the lots platted upon a survey showing streets extending to and 
along the permanent water front of the city, and authority to sell the lots was 
expressly conferrêd and was subject to no condition, express or implied, ex- 
cept the return of a percentage of the proceeds to the state. There was no 
other trust connected with the grant. The right of access to the water front, 
and of sites for wharves, etc., was secured in advance by a dedication of the 
streets Connecting the upland with the ship channel, and covering its whole 
length. No power of the corporation was in the slightest degree impaired, and 
no right of the public infringed, by the sale of the lots bounded by thèse public 
highways. What had been done in San Francisco was indeed an example and 
a guide to Oakland in disposing of her water front, and I do not doubt that it 
was in contemplation of the Législature that substantially the same course 
should be pursued. Certain it is, at ail events, that no such downright 
aosurdity can be imputed to the Législature as an intention to vest the councll 
with authority to eut the town ofC from access to the water front by a transfer 
of the whole strip of shore lands at the same tlme that they were charged with 
the duty of erecting wharves, and when the construction of wharves was not 
only one of the declared purposes of the act, but was the express motive of 
the grant. My conclusion upon this point is the ordinances and deed of 1852- 
53, by which it was attempted to transfer tlie entire water front to Carpentier, 
were wholly void." 
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With respect to the title of the Water Front Company under the 
ratification and confirmation of the ordinances of the board of trustées 
of the tovvn of Oakland, by section 13 of the act of May 15, 1861 (St. 
1861, p. 387, c. 377), the opinion of the Chief Justice held that it was 
within the power of the Législature to grant thèse lands to Carp-ntier, 
and the only question to be decided was whether that was the in'oilion 
of the law. If such was the intention of the law, the Chief Justice 
was of the opinion that Carpentier had become vested with a perfect 
title, but he held that the law could net be so construed. His views 
upon this question are stated as follows: 

"Up to this time Carpentier had no title, his asserted grant from the 
town being absolutely void, and therefore, if this amendment to the city char- 
ter had the effect of investing him with complète title, it was substantially a 
new grant by the Législature. For it is to be remembered that the pretended 
grant by the town had been utterly repudiated by its successor, the city, whleh 
was at that very time endeavoring by its suit in equity to hâve its title to the 
water front judicially establrshed. We are to suppose, then, that the Légis- 
lature intervened in this controversy, and, over the head of the city, transf erred 
by its fiât the whole of the water front to a private citizen ; and not only that, 
but that it conferred upon him the exclusive right for more than a quarter of a 
century to erect wharves, and rcgulate tolls and wharfage for a growing and 
ambitious city. For a confirmation of the ordinance of May 17, 1852, not only 
transferred the land in controversy, but sanctioned the abdication by the 
municipal authorities of their governmental functions in respect to wharves 
and tolls. Of course, it is impossible to suppose that the members of the Lég- 
islature actually intended to bring al)out this resuit, and the only question is 
whether they hâve used language which compels a construction to that effect. 
The argument of the appellant is that the language of the amendment neces- 
sarlly includes ail the ordinances of the town, and along with the rest the 
ordinances making and confirming the grant. In other words, the conten- 
tion is that the word 'ordinances,' as hère employed, is to be taken in its 
widest and most comprehensive sensé. But there is a well-recognized ruie 
of construction of statutes which requires the rejection of the broadest sensé 
of a Word, even when it is its most natural and usual sensé, if that is neces- 
sary in order to give effect to the true intent of the law, or to preveut a re- 
suit at variance with its apparent purpose. The word 'ordinance,' however, 
in its usual primary sensé, means a local law— a rule of conduct prospective 
in its opération, and applying generally to the persons and things subject to 
the local jurisdiction. It does not, in its ordinary use or signification, in- 
clude a grant of lands. Conceding it to be true that a grant of lands may 
be made by municipal ordinance, it is equally true that the idea of such a 
grant is not suggested by the use of the word, and this because it is a very 
unusual mode of granting lands. It is to be presumed, therefore, that m this 
instance the Législature used the word in its ordinary and restricted sensé, 
rather than in a sensé which would bring about a resuit at variance with the 
purposes evinced by other portions of the act. The title to the act, and its 
declared purpose, was to amend the charter of the city of Oakland, and it 
did make some trifling amendments really germane to the subject As an 
amendment it became part and parcel of the charter — which, like the origi- 
nal charter of the town, conferred the power and imposed the duty upon the 
municipal authorities to construct wharves and regulate tolls. Can it be 
supposed, then, that by the gênerai words of this amendment the Législa- 
ture intended t» deprive the city of the means of executing the powers innwsed 
upon it, or that it intended to make a grant to a private citizen without a 
précèdent in the previous législation of the state, and without a parallel in its 
subséquent législation? While it is true that the Législature had the power 
to make the grant, they will not be held to hâve made it unless their intention 
so to do has been clearly manifested, and hère certaiuly such an intention is 
more than dubious. There was nothing in the title of the act to suggest the 
idea of a grant to Carpentier, and such a grant was in no degree germane to 
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tbe aTowed purpose of the act. On the contrary, it was, as we hâve seen, at 
variance with some of the most important provisions of the charter. For thèse 
reasons I conclude that the amendment ratifying and conflrming the ordi- 
nances of the town of Oakland must be held to apply exclusively to ordinances 
properly -eo called — that is, to the local laws of the town, and not to ordi- 
nances which were mère grants or attempted grants of the lands of the cor- 
poration — to ordinances adopted In pursuance of the législative authority of 
the council, and not to ordinances which were in effeCt mère conveyances or 
attempted conveyances of the property interest of the town in Its water front 
lands." 

Justice McFarland was of the opinion thât the title to the land in 
contest passed to the grantor of the water front company before the 
compromise of 1868 — at least, by the confirmatory législative act of 
1861. Justice Garoutte was of the opinion that the confirmation and 
ratification of the ordinance of the town of Oakland by the act of May 
15, 1861, made the grant to Carpentier a législative grant, and such 
grant for ail purposes stood as a direct grant to him by the state. As 
the dissenting opinion of Justices Harrison and Henshaw did not touch 
this question, it remained undecided by a majority of the court. 

With respect to the compromise proceedings of 1868, the Chief Justice 
was of the opinion that they were valid and effective, and passed the 
title to the water front as provided in such compromise. His viev^i's up- 
on this question are stated as follows: 

"In the year 1867, the authorities of Oakland again began to stir in the 
matter. A contract was made, or proposed, by which an attorney was retain- 
ed for the purpose of reqovering for the city the water front lands and the 
rights eonnected therewith. But before the commencement of any action or 
other proceeding for that purpose, a compromise of the claims of the city 
was proposed and accepted. At that time the transcontinental railroad was 
approaching eompletion, and the Western Pacifie Railroad Company, which 
owned the franchise from Sacramento to San José, was projecting a branch. 
Une to a point on the bay at or near San Francisco. In order to induce that 
company to make its terminus at Oakland, Carpentier offered them a portion 
of the water front claimed by him. They, however, had no confidence in the 
validity of his claim, and refused to consider his proposition unless the neces- 
saiy st^s should be taken to elear up his title. The whole matter was then 
submitted to the city authorities and their attorney, with the resuit that a 
compromise was agreed upon and subsequently carried out. The substance 
of this agreement was that the city should procure from the Législature the 
necessary authority to piake the compromise that a small portion of the water 
front should go to the city. and the rest be divided between the Oakland 
Water Front Company— a corporation of which Carpentier was the principal 
stockholder — and the railroad company. The principal considération to the 
city, and its principal share in the compromise, was the establishment of the 
railroad terminus at the city front and the expenditure of $500,000 in the 
érection of dépôts and other terminal wprks. In pursuance of an understand- 
ing to this efflect, application was made to the L^islature, and an act was 
passed March 21, 1868 (St. 1867-68, p. 222, c. 230)." 

The opinion quotes the act, the contracts entered into between the 
parties in interest, and the ordinances of the city of Oakland in exécu- 
tion of the terms of the compromise, ail of which hâve been set out 
in full in a previous part of this opinion. The opinion of the Chief 
Justice Concludes as follows : 

"I am utterly unable to see any reason for denying the efflcacy of this 
compromise. By the very terms of the act the council, with the concurrence of 
the mayor, was authorized to compromise, settle, and adjust any and ail con- 
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troversies In which the said city was interested. This is very différent 
from the paraphrase 'its eontroversies,' which eounsel for respondent use in 
their argument. There is some plausibility in the contention that authority 
merely to compromise 'its eontroversies' would net enable the city to alienate 
property held subject to a public trust, but authority to compromise, settle, 
and adjust any controversy in which It was Interested, conferred by the same 
power that created the trust, Is certainly comprehenslve enough to sustain a 
transfer of the property subject to the trust. Nor is there anything in the 
suggestion that there was no existing controversy with Carpentier to be com- 
promised. If ever there Vk-as a flagrant and notorious controversy over 
anything, there was certainly such a controversy between Carpentier and the 
city of Oakland over this water front, and it was none the less a controversy 
because on the 21st of March, 1868, there was no action or légal proceeding 
actually pending in court. As to the alleged unreasonableness of the com- 
promise, it can only be said to hâve been unreasonable in the sensé that the 
city gave up too much and liept too little. But vrhat the city should exact, or 
concède, in making the compromise, was a matter confided to the discrétion of 
the mayor and couucil, and, in the absence of fraud, their judgment is conclu- 
sive. 

"The conclusion, I think, necessarily foUows, that from and after the 2a 
day of April, 1868, the city of Oakland ceased to be the owner as trustée, or 
otherwise, of any portion of her water front, except those portions seeured to 
her by the compromise of that date, and such streets, thoroughfares, and other 
parcels as may hâve been previously dedicated to public use. As to ail such 
places the transfer to the Water Front Company and its assigna was subject 
to the public easement, and the city as trustée for the public is no doubt en- 
titled to a decree In this action, deiînlng her right of control over the landa 
so dedicated. With respect to such streets and public places, the varions 
consent decrees, relied upon by défendant, constitute no estoppel, and the 
statute of limitations does not apply." 

Justices McFarland and Garoutte being of the opinion that the title 
to the water front had passed to the grantor of the Water Front Compa- 
ny prior to the compromise of 1868, and the opinion of Justices Harri- 
son and Henshaw not touching that question, it follows, that a majority 
of the court did not concur in the opinion that the compromise of 1868 
was effective to vest the title to the land in controversy in the Water 
Front Company, but five judges did agrée that the title of the City of 
Oakland to the lands had been transferred and had become vested in the 
Water Front Company ; two judges holding that such transfer became 
effective and valid under the confirmatory act o"f the Législature of 
May 15, 1861, and three judges holding that such transfer was made 
under the compromise act of March 31, 1868. This conclusion render- 
ed it unnecessary for the court to consider the effect of the judgment 
in favor of the défendant in the superior court of Alameda county 
in the case of City of Oakland v. Oakland Water Front Company 
entered February 7, 1882. 

The extent of this grant was the next and most important question 
discussed by the Chief Justice in his opinion, and is the controlling 
question now before the court in the présent case. It does not appear 
to hâve been a subject of serions controversy between the parties to that 
action, for both parties contended for a construction that would give 
to the winning party the greatest amount of land. This contention 
attracted the attention of the court, and led to a very careful and elabo- 
rate discussion of the question. The preliminary statement indicates 
how the question arose, and the necessity for its détermination. The 
court says: 
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"As the flndings and decree of the superlor court, as well as a principal part 
of the argument of counsel for respondent, are based Upon a certain assump- 
tion as to the size and location of the grant, it becomes a point of capital im- 
portance to détermine at the outset whether that assumption is well found- 
ed, for if it shall appear that it Is based upon a radical miseonstruction of the 
act of incorporation, and that the grant is really of much less extent than 
has been so assumed, It Eaust necessarily follow that the conclusions of the 
superlor court, and the argument based upon them, will be to some extent in- 
validated. In determlning this point we shall not be greatly assisted by the 
labors of counsel, for, slnce both parties are contending for the land granted, 
each is naturally Interested in maintaining a construction of the grant which 
will give it the widest possible extent. It is true that at the hearing of this 
appeal counsel for défendant, for the purpose of avoiding the force of the 
argument based upon the supposed inordinate extent of the grant to Car- 
peutier, suggested, rather than contended, that perhaps the grant did not em- 
brace sô much of the submerged land on the bay front of the city as the su- 
perior court and counsel for the plaintifC hâve assumed. They did not, how- 
ever frankly and unequivocally take that position, and the concessions they 
seemed inclined to make do not Include ail that is required by any consistent 
construction of the act of incorporation. 

"As to the plaintifC, its interests, of course, demand that it should con- 
tend for the most libéral construction Of the grant ; for the greater its extent 
the stronger is the argument founded on the doctrine of the Chicago case 
(Illinois Central K. R. v. Illinois, 146 U. S. 387, 13 Sup. Ct 110, 86 L. Ed. 1018) 
against the validity of its alleged tfansfer to a natural person or private cor- 
poration, and the greater the prize to be obtained by the success of the argu- 
ment. Naturally, therefore, we find counsel for plaintifC confidently asserting 
as a matter beyond controversy that the grant to the town of Oakland 
embraced the whole of the estuary of San Antonio, Including what is now 
called the Eastern or Brooklyn Basin, up to the line of high water mark on ail 
sides of that inlet, and that it extended out into the Bay of San Francisco to 
the three or four fathom line at low tide, containing in ail 8,000 acres of 
land spreading out like a fan on the bay front, and covering at its outer edge 
more than thé entire frontage of Oakland and Alameda. I find myself con- 
strained to dissent radically from this vlew, and since the. settlement of this 
question at the outset is essential to a proper discussion of the case, I shall 
hère state my own construction of the grant, with the reasons upon which it 
is founded." 

The court refers to the description of the lands granted as contained 
in section 3 of the original act of incorporation passed May 4, 1852 ( St. 
1852, p. 181, c. 107"). The description is as follows: 

"The lands lying within the limits aforesaid [i. e., the corporate limits of 
the town as defined in the first section of the act] between high tide and ship 
channel." 

The corporate limits of the town as set forth in the fîrst section of 
the act is referred to in the opinion for a further description of the 
grant, and particularly with respect to the eastern and southerly bound- 
ary of the town of Oakland along San Antonio creek. An attempt 
appears to hâve been made to enlarge the grant by changing this 
boundary for the city bf Oakland. In the act of May 4, 1852, the 
boundary of the toztm of Oakland was "thence down the southerly 
line of said creek or slough to its mouth in the bay." In the act of 
May 15, 1861, this boundary for the city of Oakland was enlarged by 
the following description : 

"Thence along the eastern and southern liighest tide Une of said slough 
nud of the estuary of San Antonio, following ail the meanderings thereof to 
the mouth of the said estuary in the Bay of San Francisco." 
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In the act of April 34, 1863, this boundary was again enlarged by 
the foUowing description: 

"Thence along the eastern and southern highest tide Une of said slough 
and of the estuary of San Antonio, following ail the meanderings thereof to 
the mouth of the said estuary in the Bay of San Francisco." 

In the opinion of the court this extension of the municipal limits 
of the city of Oakland had no rétroactive effect upon the property 
rights of the city or of her grantees which were to be determined by 
the proper judicial construction of the act of 1853, regardless of any 
subséquent change in the city limits, and that a proper construction 
of that act was that the southerly line of the San Antonio creek or 
estuary was the line of low tide. One of the reasons given for this 
construction of the act of 1853 was the fact that it contained a gratuitous 
grant of land, and if there was any ambiguity or uncertainty in the act, 
that construction must be placed upon it which was most favorable to 
the State. Another reason was that without référence to the gratuitous 
donation of lands contained in the grant, the state acts for the public 
good, and ail its grants, including the grant of municipal franchises, 
were to be construed in a manner most conducive to the gênerai welfare. 

The next term of description contained in the boundary of the grant 
which required construction was "ship channel" and the question was, 
what was meant by the Législature in the use of this term? Before 
proceeding with the opinion of the Chief Justice upon this question, 
it will not be out of place to notice some of the évidence before the court 
having relation to this question. The court had before it the com- 
promise agreement of April 1, 1868, between the Oakland Water Front 
Company, the Western Pacific Railroad Company, the City of Oakland, 
Horace W. Carpentier, John B. Felton, and Leland Stanford, wherein 
it was agreed, among other things, that the Western Pacific Railroad 
Company would, with ail reasonable diligence and within three months, 
sélect from the Oakland water front lands 500 acres in one or two 
parcels, in designated shapes, but not so as to include an aggregate 
frontage on ship channel exceeding one-half mile in length, with rights 
of way from high-water mark to such parcels not more than 100 feet 
wide at grade. This sélection was to be subject to the condition that 
if said parcels, or either of them, should be located out to a westerly 
voater front of 24 feet depth of water at low tide, no land should be 
sold westerly therefrom, and no obstructions or impediment should 
ever be placed or put in front or westerly of the same, or anything 
done to prevent the free and unobstructed approach of vessels to said 
parcels. The sélections were made by the Western Pacific Railroad 
Company as provided in the agreement, and the deeds of conveyance 
executed by the Oakland Water Front Company, one to the Western 
Pacific Railroad Company, dated July 27, 1870, and the other to the 
Central Pacific Railroad Company, dated November 6, 1879, contained 
the same conditions as the compromise agreement with respect to the 
location of the parcels of land out to a westerly zvater front of at least 
24 feet of water at low tide, and the deeds contained a covenant against 
a sale of lands westerly therefrom, and against the placing of obstruc- 
tions or impediments in front thereof. As appears from thèse deeds. 
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one of the parcels of land so selected was the présent Oakland Mole 
and Long Wharf, extending out to a depth of 24 feet of -mater ai 
low tide, or the four-fathom Une, as shown on the charts of the United 
States Coast and Geodetic Sùrvey. 

The court also hàd before it the provision of the compromise agree- 
ment requiring the Oakland Water Front Company to designate and 
dedicate as a navigable water course for public use the channel of San 
Antonio creek from. ship channel to the town of San Antonio to a 
width of not less than 200 feet over the shallow water ai the bar and 
Soo feet wide above that place. The court also had before it the pier- 
head line running from the western extremity of the north jetty to the 
Oakland Pier or Long Wharf, following substantially the three-fathom 
line, as shown on the charts of the United States Coast and Geodetic 
Survey at that time. This pierhead line was established by the Secretary 
of War upon the recommendation of a board of United States engineers, 
dated October 3, 1893, based upon a survey and examination made 
under the authority of section 13 of the act of August 11, 1888 (25 
Stat. 425, c. 860), providing for the establishment of harbor lines 
essential to the préservation and protection of harbors. The court also 
had before it the bulkhead line established at the same time by the 
Secretary of War upon the recommendation of the same board of 
engineers, and under the same statutory authority. This line crossed 
the north jetty at a point about 4,910 feet west of the western boundary 
of the Peralta Street Slip tract, and, following substantially the Une of 
ordinary low water as it existed at that time, crossed the Oakland Mole 
about 2,875 feet west of tjie shore line at ordinary high water. 

With thèse harbor lines before the court, the question was whether 
"ship channel" was to be considered the water-front line over the shal- 
low water at the bar at four fathoms of water, adopted by the compro- 
mise agreement of 1868 for the Oakland Wharf, the compromise having 
been authorized by an act of Législature, or whether it was to be con- 
sidered as the three-fathom or pierhead Une of 1893, adopted by the 
Secretary of War under the authority of a statute of the United States, 
or whether it was bulkhead or low-water line of 1893, adopted at 
the same time and by the same authority? What was the décision 
of the court upon this question, and how did it reach it ? The opinion 
ofthe court answers both questions better than it can be stated in 
briefer language. The court says: 

"What did. the Législature mean by 'ship channel' î It has been assumed 
that they meant the three-fathom line or the four-fathom line of the bay. But 
this assumption, which pervades the entire argument of counsel for the city, 
and seèms to hâve guided the défendant In ail Its dealings with the subject 
of the controversy for a long séries of years, has, so far as I can discover, 
no tangible basis. It is certain some meaning must be ascribed to the term 
'ship channel' in order to give effect to the act, and It must be some précise 
and deflnlte meaning; for the law abhors want of définition in matters of 
boundary as nature abhors a vacuum. Especlally is this true with respect to 
the boundarles of a municipal corporation Invested with power and authority 
to ma]£e and enforce local laws, civil and criminal. It is not to be snpposed 
that the Législature, in conferring the municipal franchise upon the in- 
habltants of a local district, will purposely leave its boundarles in any 
respect uncertain. On the contrary, it must be assumed that the Intention 
was to mark the boundary eo exactly and definitely that no question could 
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arise as to wbether a particular spot was within or without the local juris- 
diction. It Is true this presumption of a précise and deflnite intention on 
the part of tlie Législature in the enactment of laws is often opposed to tlie 
actual fact It frequently happens that the framers of a law hâve no well- 
deflned idea of what they désire to accomplish or no capacity to give ex- 
pression to thelr ideas. In such cases the difficult task is imposed upon the 
courts of discovering a meaning that never existed. Such, I thinlî, is really 
the case hère. The act under considération is in many respects confused, in- 
cohérent, and ambiguous. In the case of Oalvland v. Carpentier, V6 Oal. 550, 
Baldwin, J., in the course of his opinion, refers to it in thèse terms : 'The 
charter is, perhaps, the most defeetive upon the statute boolt, and this is say- 
Ing a great deal. A perverse ingenuity seems to hâve been exercised to malce 
it as lame and loose as possible. The joint labors of Malaprop and Partington 
could scarcely hâve been such a collocatlon or dislocation of words and sen- 
tences.' But, in gpite of the possibility that the framer of the law did not him- 
self know what he intended, and the certainty that if he had a deflnite idea he 
has falled to give it deflnite expression, we must hold that 'ship channel' was a 
Une capable of location on the ground, and must détermine where it ran. 
That it was a Une différent from the line of high tide is rendered certain by 
the fact that the land granted is described as lying between the line of high 
tide and ship channel, but beyond this it cannot be said anything is certain. 
A witness in the case (AUardt) testified that he should consider the 18-foot (3- 
fathom) line at low tide the boundary of ship channel; but he was testifying 
more than 40 years after the enactment of the law, and there is nothing to 
show that prier to its passage the words 'ship channel' in that coUocation had 
ever aequired, by gênerai or local usage or by légal enactment, any such mean- 
ing. The channel of a river, strait, or bay, in the technical sensé of the term, 
means the deeper part, which can be raost safely navigated ; but In this sensé 
it cannot Imply any flxed depth of water, for It is entirely relative to the par- 
ticular river, strait, or bay to which référence is made, and the deepest portion 
of one body of water may be shallow compared to the channel of another. 
And in the same body of water the channel for vessels of lighter draft would 
generally be more extensi%'e than the channel for vessels of heavier draft, 
as it certainly is in front of Oakland. Ship channel, therefore — in this sensé 
of the Word 'channel'— had no deflnite boundaries In the Bay of San Fran- 
cisco at the date of the passage of the act, and it is a purely arbitrary as- 
sumption to say that the 3-fathom line was intended. It could be said with 
exactly as much plausibility that the Législature nieant the 4-fathom line or 
the 2-fathom line. 

"But perhaps some light may be thrown upon this question by a considéra- 
tion of previous acts in which the expression 'ship channel' oceurs. Indeed, 
it would seem entirely reasonable to suppose that in two acts of the same Lég- 
islature it was used on each occasion to signify the same thing. By the act of 
April 21, 1851, entitied 'An act providing for the disposition of certain proper- 
ty' (St 1851, p. 305, c. 37), there was granted to the town of Martinez a strip 
of tide land a* half mile in length in front of the town, the outer boundary 
of which was 'the line of ordinary ship's channel.' The act, however, affords 
no due to the meaning of thèse words, though it does very clearly évince the 
intention of the Législature that the land granted should be surveyed, sub- 
divided, platted, and sold, and the proceeds used for the gênerai improvement 
of the town, and particularly for the beneflt of commerce by the construction 
of wharves, piers, docks, etc. 

By the act of March 26, 1851, to provide for the disposition of the 'beach 
and water lots' of San Francisco (St. 1851'^ p. 307, c. 41), a permanent 
water front of the city was established. The boundary of this water front 
was traced along the outer edge of the outèrmost streets as delineated on 
the map of a su!*Vey that had been previously made of the city front, and 
which extended beyond the line of low tide a considérable distance out 
into the bay and to deep water. The survey terminated, however, at the 
Intersection of the northern Une of JefCerson street with the western line 
of Larkin street, and to deflne the water front from that point to the 
western boundary of the city it was provided that it should follow 'the 
Une of ship channel,' Now hère we bave an indication of the meaning 
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Df the term. The water front establlshed by law and ship's ehannel are co- 
terminous. The Une to which the city may extend its streets, and witliln 
which it may sell lots and authorlze the purchasers to flU thein up aud occupy 
them, Is water front. Immediately beyond is ship ehannel, and it iucludes 
ail the space between the piers and wharves which by the act of May 1, 1851 
(St. 1851, p. 311, e. 44), the elty was àuthorized to extend from the end of every 
Street terminating at the water front 200 yards ont into the ehannel. 

"This meaning of the law seems to me to be a fair déduction from the fact 
that the point at the northwest corner of Jefferson and Larkin streets is at 
the same time on the Une of ship ehannel and on that of water front. If the 
Unes are coïncident at one point, they must be coïncident throughout as far 
as the survey extends, and from the end of the survey to the western limits of 
the city the line of ship ehannel Is nothing more or less than the Une to be hxed 
by the compjetion of the survey. and légal establishment of the balance of the 
water front. I conclude, therefore, that the term 'ship ehannel,' as used in 
this earlier act relating to San Francisco, was intended to include ail the 
navigable waters of the bay outside of what may be termed the bulkhead line 
as established by law." 

The court thereupon concludes that "ship ehannel," as used in the 
grant of the Oakiand water front, comprised the waters "left free 
,to navigation," and that such waters were boundéd by the line of low 
tide. This part of the opinion of the Chief Justice was concurred in by 
Mr. Justice McFarland, who said : 

"I concur in the judgment of reversai, and In the conclusion reached in the 
opinion of the Chief Justice, that the grant involved in this case, and the lands 
claimed by the Water Front Company, is Uinited by the Une of low tide on the 
■westerly side, and on the estuary, and with respect to ail other boundaries by 
the Unes designated in sald opinion." 

Mr. Justice Garoutte, concurring, said: 

"I concur in the judgment of reversai. The grant în this case should be 
conflned within the smallest limits possible. The state should hâve the beneflt 
of ail doubtful constructions in matter of description, and for this reason the 
westerly Une of the grant should be established at the point of low tide. In 
this respect I agrée with the conclusion of the Chief Justice.''^ 

The question now arises, what did the court mean by the use of the 
term, "line of low tide," and how did it locate the southern and western 
boundaries of the grant with this line? Did it mean the line of low 
tide on May 4, 1853, the date of the grant, or the line of low tide at any 
time when it became necessary to détermine the fact ? The défendants 
contend that the court held that the grant was bounded by the low 
tide as it existed on the 4th day of May, 1853, and in support of this 
contention référence is made to that part of the opinion of the court to 
be found on page 180 of 118 Cal., page 384 of 50 Pac. The court, 
as a resuit of its effort to find a meaning for the term "ship ehannel," 
has arrived at the conclusion that it "comprises the water left fret! 
to navigation," but the court was further required to locate its bound- 
aries with précision, and, as no artificial boundary has been established 
by compétent authority, the court was driven to seek a definite natural 
boundary, if any such could be found, and it found such a boundary at 
the "line of low tide." "This," says the court, "is a definite line, and the 
only definite line beyond the line of high tide, and my conclusion is 
that the line of low tide as it existed on the 4th day of May, 1852, 
was the western boundary of the town of Oakiand intended by the orig- 
inai act of incorporation." This language certainly does seem to point 
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to the Une of low tide as it existed on May 4, 1852, as the western 
boundary of the grant ; but the complainant contends, in eff ect, that the 
court simply determined that the term "ship channel," as used in the 
act of May 4, 1852, was the line of low tide at that time, and that 
low tide has continued from that time to the présent to be at once 
"ship channel" and the western boundary of the grant, wherever the 
line of low tide may be. In other words, as a boundary line to the 
grant, "ship channel," or its équivalent, the line of low tide is not 
a fixed or permanent line, but movable, foUowing the changes that may 
hâve taken place from time to time in the receding line of low tide on 
the shore of the bay. In my opinion it is not necessary to détermine 
this question in this case. It will be sufficient for the purpose of the 
présent controversy to détermine what the actual boundaries of the 
grant were on the south and west as described in the act of May 4, 
1852. 

This brings us to the second question: How did the court locate 
the southern and western boundary of the grant with this line, the line 
of low tide ? This is the description of those boundaries, as contained 
in section 1 of the act of May 4, 1852 : 

"Thence down the southerly line of said creek or slough to Its mouth In 
the bay ; thence to ship channel ; thence northerly and easterly by the line of 
ship channel to a point where the same bisects the said northeastern boundary 
line." 

The court had already determined that "down the southerly line of 
said creek or slough" was the line of low tide. It had also found 
a definite natural boundary at the line of low tide for the western 
boundary, but it suggests a possible objection to this line arising out 
of the terms of the act, namely, that it is inconsistent with the implica- 
tion of an interval between the mouth of the estuary and ship channel 
contained in the words, "thence to ship channel." This objection would, 
of course, be based upon the supposition that the mouth of the creek 
or slough, in the bay, and the mouth of the channel at the bar, were 
not one and the same thing. This objection, as we shall see, is without 
foundation. But we will proceed with the court's answer to the 
objection : 

"Of course, if we assume that the southern shore of the estuary at low-water 
mark is the southern boundary of the town, and the eastern sliore of the bay 
at low-water mark is ship channel, there can be no interval between the mouth 
of the estuary and ship channel, and the words 'thence to ship channel' must 
be rejected as superfluous. This, of course, would not be aliowable, if the 
whole description could be reconciled upon definite lines. But, in fact, it 
cannot be ; for, in addition to the impossibility of flnding any definite line in 
the bay beyond low-water mark, there is another important and spécifie calJ 
in the description that must be rejected If we adopt the three-fathom Une, 
or any other Une of uniform depth in the bay that could be suggested. The 
call for the western Iwundary is 'thence northerly and easterly by the line of 
ship channel to a point where the same bisects the said northern boundary 
line.' But the three-fathom line does not run northerly and easterly. It runs 
throughout its whole extent in a uniform northwesterly direction ; whereas, 
the line of low tide, from the mouth of the estuary at low tide (this point is 
marked by the intersection of the United States government bulkhead line 
with the jetty walls) exactly fulfllls this call in the description ; that is, its 
course is northerly and easterly, a circumstance sufficient in itself to counter- 
balance the force of the words, 'thence to ship channel,' in the previous call." 
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We hâve hère a positive identification of the point of departure for 
the last call of the description, namely, commencing at the point 
"marlced by the intersection of the United States government bulk- 
head line with the jetty walls," thence northerly and easterly by the 
Une of ship channel (the line of low tide) to a point where the same 
bisects the northeastern boundary line. This is unquestionably the 
bulkhead line of 1893, following substantially the line of low tide at 
that time, and answering with précision the last call of the description 
contained in the act of May 4, 1853, and, what is equally important, 
following substantially the line of low tide on the bar from the shoal 
north of the channel in a northerly and easterly direction, as shown by 
the évidence and the charts of the Coast and Geodetic Survey from 
1856 to the time of the construction of the north jetty. Moreover, the 
compromise agreement of 1868, which, having been authorized by the 
Législature of the state, has been deemed an agreement to which the 
State was a party, located "ship channel over the shallow water at the 
bar." But, as the court rejected the call "thence to ship channel" 
as superfluous, because the southern shore of the estuary at low-water 
mark and the eastern shore of the bay at low-water mark were points 
of conjunction at "ship channel," it may be said that the southerly line 
of the estuary as a boundary terminated at the mouth of the estuary at 
the point where the waters of the channel emerged from between the 
shores of the upland, and that the court, omitting the call "thence to 
ship channel," fixed the point of departure for the last call of the 
boundary at the mouth of the estuary as thus described, but immediate- 
ly opposite on the northem side of the channel. There are a number 
of insuperable objections to this construction of the opinion of the 
court. In the first place the court located the mouth of the estuary 
at the bar, and this it did in express language. On page 183 of 118 
Cal., page 385 of 50 Pac, when speaking of the northern branch of the 
estuary and its navigability as compared with the eastern branch, the 
court says : 

"Each branch had a depth of two feet at low tide — the same as the depth 
on the bar at the mouth of the estuary." 

Moreover, the court was dealing with a line along navigable waters. 
It has said that ship channel comprises the waters left free to navi- 
gation, and it has found that the Une of low tide is a defînite natural 
boundary for such waters. Now a boundary line terminating at the 
mouth of the estuary between points of the upland has not got over the 
shallow water at the bar, and it has not yet reached ship channel in 
the bay or the navigable waters of the bay, and it must do that to an- 
swer the call of the description, and it nmst do it following down the 
south side of the channel before it can turn and take a course in a 
"northerly and easterly" direction. In other words, there must be 
a meeting of the navigable waters of the estuary with the navigable 
waters of the bay on the south side of the channel before the boundary 
line has fulfilled its call, and can turn and follow the line of navigable 
waters of the bay in a "northerly and easterly" direction ; and, further, 
if the last call of the boundary starts from the mouth of the estuary 
between the banks of the upland, its course would be around the water 
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front of the main land in a northerly and westerly direction, instead 
of a northerly and easterly direction, as required by statute, which, 
we hâve seen, was the objection of the court to the three-fathom Hne; 
and, besides, such a line, following the sinuosities of a low-tide line, 
would not be on the boundary of ship channel or the navigable waters 
of the bay ; and, finally, that the court did not intend to fix the point of 
departure for the last call of the description at the mouth of the estuary 
where the waters of the channel pass the shores of the upland, but 
at the point where the waters of the channel empty into the navigable 
waters of the bay, is conclusively determined by the fact that the court 
fixed that point at the intersection of the United States bulkhead line 
with the jetty walls, from which point the direction of the last call north- 
erly and easterly is fulfilled. It foUows that what the court meant by 
rejecting the call, "thence to ship channel," was the fact that the de- 
scription, "down the southerly line of said creek or slough to its inouth 
in the bay." was sufficient. This line carried the boundary over the 
shallow water at the bar to ship channel, or, what is the same thing, 
to the navigable waters of the bay, and the direction "thence to ship 
channel" was superfluous. 

The complainant claims to be the owner of the land between the 
north training wall on the south, the Peralta Street Slip tract and the 
line of high tide on the east, the Oakland Mole on the north, and the 
United States bulkhead line on the west. The land involved in this 
case is within the boundaries of the tract just described, but it is of 
less extent, being immediately adjacent to the north training wall ex- 
tending from the western boundary of the Peralta Street Slip tract 
to the United States bulkhead line, with a width of about 600 feet on 
the east end, and gradually enlarging in width at the west until it is 
1,000 feet wide. This strip of land is part of two larger tracts con- 
veyed to the complainant by the Oakland Water Front Company. 
The first is marked No. 1 on the plat inserted in this opinion. The deed 
i<! dated October 31, 1892, was acknowledged April 5, 1893, and was 
recorded October 19, 1893. The second tract is marked No. 2 on the 
same plat. The deed is dated January 8, 1903, was acknowledged on 
that date, and recorded January 31, 1903. Thèse dates indicate that 
the first deed was recorded, and the second deed executed and recorded, 
after the suit in the case of City of Oakland v. Oakland Water Front 
Company, 118 Cal. 179, 50 Pac. 377, was commenced, on August 36, 
1893. The complainant was therefore not made a party to that action. 
As before stated, complainant's grantor was the only défendant in that 
action. 

It appears that as early as 1853, and down to a récent date, there 
has been a strip of land north of the line where the north training wall 
is now located, below the line of low tide, and that it is that strip of land 
the défendant, the Western Pacific Railway Company, has entered 
upon and now holds and claims by right of possession against the claim 
of ownership asserted by the complainant. The évidence shows that 
the north training wall was in fact laid along a line below the line of 
low tide from its original starting point inside the mouth of the estuary 
at Sand Point to the large shoal at the bar, and from this shoal to the 
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extrême western end of the jetty in the navigable waters of the bay. 
There may be spme question as to whether this was the fact with 
respect to the line of the wall from Sand Point to the western boundàry 
of the Peralta Street Slip tract ; but there is no question that from the 
Peralta Street Slip to the large shoal at the bar, and from the shoal 
to the western end of the jetty, this was the fact. The charts of the 
United States Coast and Geodetic Survey issued from time to time 
from 1856 to 1893 show that the line of the north jetty was below the 
line of low tide, and the fact is established beyond question by the 
"Lewis Map of 1875" and the "Progress Survey Map of 1881," at- 
tached to thg afifidavit of L. J. Le Conte, the assistant United States en- 
gineer in charge of Oakland Harbor since October, 1875. The line 
of low tide north of the Une of the north jetty had a sinuous course 
over the flat in a northwesterly direction ; but, as I construe the opinion 
of the Suprême Court, this line of low tide is immaterial in this case. 
It was in no sensé a boundàry line of the town of Oakland or of the 
grant to Carpentier. That line, as we hâve seen, was drawn along the 
south side of the estuary and channel to the navigable waters of thç 
bay, and the grant extended across the estuary and channel to that line. 
In 1879 the Oakland Water Front Company, by formai resolution, 
admitted the right of the United States to the training walls of the 
Oakland Harbor in ail their extent as then located and constructed, and 
ail right and title of the company to the training walls was relinquished 
to the United States, reserving, however, the right of access to the 
channel and to cross said training walls with piers and wharves, and 
also the right to construct slips, docks, and canals Connecting with and 
opening into said channel, subject to the régulations by the Secretary of 
War or the Engineering Department as to the manner thereof. The 
right of the United States to the bed of the estuary and adjoining lands, 
or so much thereof as should finally be included within the plan of the 
harbor and taken and used by the United States, was admitted and se- 
cured for that purpose, free from expense to the government, within 
certain boundaries, described as conforming to Col. Mendell's map or 
design of improvement of Oakland Harbor, California, dated Septem- 
ber 30, 1873. 

The resolution of the water front company further provided that the 
grants and relinquishments contained in the resolution were made upon 
the précèdent condition that the right of the United States to the bed of 
the estuary and training walls should be found to be secured in a manner 
satisfactory to the Secretary of War, within the meaning of the act of 
Congress in that behalf, so as to make available the appropriations "for 
improving Oakland Harbor" according to the terms and conditions 
thereof. It appears, however, from the opinion of the Attorney Gen- 
eral (16 Op. Atty. Gen. 534), that the Secretary of War was advised 
that the constitutional power of Congress to regulate commerce, a 
power which included that of regulating and improving navigable 
waters, gave to the United States a right which was deemed sufficient in 
the case of the Oakland Harbor to use the bed and shore of the estuary 
for the purposes of the proposed improvement by erecting training walls 
or any other appropriate structure thereon, and that the proprietor of 
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the soil could make no complaint of such use. In other words, the 
United States declined to accept the relinquishment of right and title 
of the water front company to the bed of the estuary and its shores up- 
on any conditions, relying upon its own sovereign right and authority, 
under the Constitution, for a more comprehensive title and a better 
right to make the proposed improvement. This détermination has 
hmited the boundary of the grant to the town of Oakland and its gran- 
tees on the north side of the north jetty to the Hne of the foot of the 
jetty wall, and this is the line of complainant's title along the north jet- 
ty from the Peralta Street Slip to the intersecting line of the United 
States bulkhead established in 1893. The western boundary, as de- 
scribed in the grant and defined by the Suprême Court, is the line of 
low tide forming the natural definite boundary of the navigable waters 
of the bay, which corresponds substantially in location and direction 
with the United States bulkhead line established in 1893 by the War 
Department under the authority of section 13 of the act of August 13, 
1888 (25 Stat. 425, c. 860), fixing the low-tide line marking the bound- 
ary of the navigable waters on the eastern shore of the bay of San 
Francisco. Thèse southern and western boundaries having been dé- 
terminée by the Suprême Court of the state to be in accordance with 
the terms of . the original grant by the state to the town of Oakland, the 
décision is binding upon this court. Shiveley v. Bowlby, 152 U. S. 1, 
57, 14 Sup. Ct. 548, 38 L. Ed. 331 ; Lowndes v. Huntington, 153 U. S. 
1, 18, 14 Sup. Ct. 758, 38 L. Ed. 615 ; Walker v. State Harbor Com- 
missioners, 17 Wall. 648, 21 L. Ed. 744. 

If it be said that the question of the boundaries of the grant was 
not within the issues of the case before the court, and that the opin- 
ion of the court upon this question was therefore dictum, a sufBcient an- 
swer will be found in the opinion itself. The city of Oakland brought 
the suit against the Oakland Water Front Company to déclare the water 
front grant void upon the charge that it had been made in violation of a 
public trust as defined by the Suprême Court of the United States in 
Illinois Central Railroad v. Illinois, 146 U. S. 387, 13 Sup. Ct. 110, 36 
L. Ed. 1018. The décision was rendered December 5, 1893. The suit 
against the Water Front Company was filed by the city of Oakland Au- 
gust 36, 1893. Its purpose was to secure an adjudication upon that 
question, and in support of the claim that the grant was void under the 
doctrine of the Illinois case, the city of Oakland contended that the grant 
embraced, as the Suprême Court said, "the whole of the estuary of San 
Antonio, including what is now called the eastern orBrooklyn basin up to 
the line of high- water mark on ail sides of that inlet and that it extended 
into the Bay of San Francisco to the three or four-fathom line at low tide, 
containing in ail 8,000 acres of land, spreading out like a fan on the bay 
front, and covering at its outer edge more than the entire frontage of 
Oakland and Alameda." Manifestly, the question of the boundary of this 
grant was in issue, and it was only by ascertaining that its boundary was 
much less than that claimed by the plaintifï that the grant escaped the 
charge that it was a substantial impairment of the interest of the public in 
the navigable waters of the bay and estuary. The court found, in effect, 
that the grant did not include public navigable waters, or prevent the 
144 F.— 13 
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use of surh waters for thë ptirposes o£ commerce and navigation, and 
that'the lands includëd within the properly deêcribed boundaries of the 
grant were of a charàcter that might be Held in private ownefship for the 
érection of wharvës, docks, atid pieirs in aid 6f commerce and navigation. 

The next question to be cdnsidered relates to the rîghts of the parties 
to this controversy in a strip of land lying immediately adjacent to 
the north side of the north jetty and wèst of the United States bulk- 
head line. It is the vifestërn end of the long strip of land claimed by the 
Western Pacific Railway Company as being naturally below the line of 
low tide, and therefore not within the gi'ant of the Act of May 4, 1853 ; 
but, being west of the hulkhead line, and between that line and the pier- 
head line, it présents a différent question from that involved in the strip 
ôf shore land to the east of the bulkhead line and between that line and 
the line of high tide. This' western end of thë strip of land in controversy 
is 1,000 feet in width and'ïnore than 2,500 feet in length.' It is marked 
"Bulkheads, A, B," on the plat inserted in this opinion. To the ex- 
tent of its width of 1,000 feetjt lies between the shore land just de- 
terminëd to be the propefty of the complainant and the public navigable 
waters of the Bay of San Francisco at the pierhead line. The com- 
plainant does not claim title'to this partkular tract in fee simple, but 
it is alleged in the bill of complaint that the shore lands of the com^ 
piaillant hâve comparatively little value, and cannot be made fully 
available for any useîul purpose, without free access to thé pierhead line 
by propet construction so as to connect thë same with the navigable 
waters of the bay ; but with such access and the lands used for wharves, 
slips, yards, switches, shops, freight warehouses, and the like, in con- 
nection with and as part of the terminal facilities for transcontinental 
railway opération, they are of great value. It is f urther alleged that 
if the lands shall be eut 6ff by the défendants from the navigable waters 
of the Bay of San Francisco, their value will be in a large part destroy- 
ed, and the complainant irreparably damaged. 

The évidence before the court shows that since thé year 1903 parties 
acting for and on behalf of the défendant, the American Dredging Com- 
pany, haye been engaged in excavating material from the bed of the 
Oakland channel and front the moutli of the cliannel in San Francisco 
Bay, and hâve deposited this dredged material upon the northerly side 
of the north. jetty, and for the purpose of retaining the material in 
place, they hâve constructed .a bulkhead, commencing at or near the 
west end of the north jetty, and running thence petpendicularly to said 
jetty, northerly about 1,000 feet, and thehce at right angles a second 
bulkhead, running easterly toward the shdre and toward and across the 
Uniteei States bulkhead or' low^tide line, and parallel to the said north' 
jetty the distance of aboât 3;00O feet. The construction of thèse two 
bulkheads and the impëtinding of the dredged material between their 
walh afijd- the wall of the north jetty hâve been by the permission of 
thë' Uttitëd States engînëers having ijl'éharge thé wOfk of improving 
the Oâklàhd Harbor and channel, bût 'ïai'gely at the expense of the de- 
fendant, the Western Pacific Railway Company'.' This lâst fact ap- 
pears, however, to hâve been unknown tothe complainant until.recentlyi 
The purpose of ' the Western Pacific Railway Company in causing this 
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strip of land to be filled up was to bring the surface of tlie ground 
above the water, and then appropriate or occupy the ground for a 
foundation upon which to place ties and rails for the terminal tracks 
of a projected line of railway which it is now engaged in building f rom 
Sait Lake, in the state of Utah, to the navigable waters of the Bay of 
San .Francisco. As part of this projected railway the Western Pacific 
Railway Company has secured a tract of land in the city of Oakiand, 
lying a short distance easterly from the easterly boundary of complain- 
ant's lands; and it is alleged that it intends to construct a pier adjacent 
to and upon the north side of the north jetty from a point about 3,700 
feet easterly of the point where the United States bulkhead line in- 
tersects said north jetty to a point immediately northerly of the présent 
westerly end of the north jetty, and to construct at the end of said 
pier wharves, slips, and landing places, where ferryboats, steamships, 
and other craft plying upon San Francisco Bay and upon the Pacific 
Océan may land and embark and discharge passengers and freight, and 
to connect this pier with its ptoperty in the city of Oakiand east of 
complainant's property by a lirle of railway tracks, and for the purpose 
of making such connection it has commenced proceedings in court to 
condemn a right of way for its line of tracks from its Oakiand prop- 
erty to the easterly end of the land to be occupied by the projected pier. 
But it is not alleged that proceedings hâve been commenced to condemn 
a right of way through complainant's shore land for the location of 
defendant's projected pier from its eastern end to the United States 
bulkhead line, a distance of about 3,700 feet. On the contrary, the 
complainant allèges in its bill of complaint that no such proceedings 
hâve been commenced. 

This strip of submerged land between the bulkhead line and the 
pierhead line is land belonging to the state under the navigable waters 
of the bay, which has not been granted in private ownership. "The 
grant to Oakiand was of the lands lying between high-wa;ter mark 
and ship channel (the line of low tide), * * * and therefore in- 
cluded nothing west of the line of low tide on the bay front." Oakiand 
V. Oakiand Water Front Co., supra. But the act of May 4, 1853, incor- 
porating the town of Oàklànd, authorized the board of trustées by ordi- 
nance to construct, make, open, widen, regulate, and keep in repair 
wharves, docks, piers, and slips, and with a view to facilitate the con- 
struction of wharves and other improvements, the lands lying within 
the limits of the town between high tide and ship channel (the line of 
low tide) weré granted and released to the town," and it was provided 
that said lands should be retained by the town as common property or 
disposed of for the purposes mentioned in the statute. This âct, as we 
hâve see«, did not grant any land to the town beyond ship channel, 
which, as has been determined, was the line of low tide. This was a 
boundary line, and was therefore the limit of the municipal jurisdiction, 
and beyond it in the direction of deep water (or what is now the pier- 
head line) the town had no authority to construct wharves, docks, or 
piers, or regulate their business as property or franchises. The ordi- 
nances of the town passed in pursuance of the act and the deed of con- 
veyance to Carpentier were ail limited in express terms to this bound- 
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ary. This grant was sufi5cient for ail the purposes of water front im- 
provements mentioned in the statute, so far as itrelated to the harbor 
of the estuary, as the boundary along the estuary was on the south 
side, and the Oakland water front was on the north . side. 
Wharves, piers, and docks could therefore be built out on the 
©àkland side to deep wâter, and still be within the limits of the grant. 
The only limitation on such structures in the direction of the channel 
from the Oakland side was the gênerai law incorporated into one of 
the ordinances that they should not obstruct navigation. 

But with respect to the boundary on the west side of the town front- 
ing on the bay the situation was altogether différent, and the définition 
of "ship channel" given by the Suprême Court would seem to eut off 
the very right for which the grant was made, There the line of low 
tide is on the landward rriargin of the bay, and the construction of 
wharves, piers, and docks within the boundary of such a line would not 
be in aid of navigation or for any other useful purpose. Such struc- 
tures, Tunning out no further than the Une of low tide would not reach 
water of sufficient depth, even at high tide, to make them available as 
landing places of any value for commercial purposes. "Water of suf- 
ficient depth to float vessels.is an essential part of every wharf, a neces- 
sary incident thereof, or appurtenance thereto, without which there 
can be no w^arf and no wharf âge. Indeed, a wharf cannot be defined 
or conceived, except in connection with adjacent, navigable water." 
Larigdôn v.î Mayorj 93 N; Y. 129, 151. But the Suprême Court of 
this State evidently did not mean by its définition of "ship channel" in 
the Water F^ont Case tor eut off ail the rights of the grantee at the line 
of low tide, for in another place in the opinion the court said : 

"No such dpwnright absurdity can be Imputed to the Législature as an in- 
tention to Vest the council with authority to eut the town off from access to tlie 
water front by a transfer of the whole strip o( shore land at the same time that 
they were charged with the duty of erecting wharves, and when the construc- 
tion of wharves was not pnly ône of the declared purposes of the act, but was 
the express motive of the grant" 

The question now arises, under what right can wharves, piers, and 
docks be built àlong this Oakland water front on the west from the 
bulkhead line out to the navigable waters of the bay? The right must 
exist somewhere, for the navigable waters of the bay constitute a pub- 
lic highway tô which the large commerce of a terminal point like Oak- 
land must hâve access. The défendant the Western Pacific Railway 
Company claims the right for itself under a law of the state and pro- 
visions of the Oakland charter adopted in 1889. The complainant, as- 
suming that the grant œight be construed as limited to a line ôf low 
tide différent from that adopted in this opinion, has elaimed the right 
for that corporation, under the law of accretions and as a riparian own- 
er entitled to wharf oiit to deep watér, and also as an easement appurte- 
nant to the granted land. 

The claim of right contended for by the Western Pacific Raîlway 
Company is based upon Section 470 of the Civil Code, which provides 
as foUows: 
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"No rallroaa corporation must lise any street, alley, or highway, or any land 
or water within any incorporated eity or town, unless the right to se use 
the same Is granted by a two-thirds vote of the town or city autbority trom 
whieh the right must emanate." 

This section is claimed to be an implied grant by the state to the in- 
corporated city or town of the land under navigable waters within the 
municipal boundaries for railroad purposes. The provision of the Oak- 
land charter relative to rights of way for railroad companies or cor- 
porations over the streets of the city to and from the water front, with 
the right to construct and maintain wharves, docks, and other terminal 
facilities, is found in subsections 29 and 30 of section 31, art. 3 of the 
freeholders' charter-, approved by the Législature on April 14, 1889. 
Subsection 29 is as follows: 

"It shall be the duty of the council, and the eouncil Is hereby required, to 
grant to any railroad company or corporation applying therefor, a franchise 
to lay and maintain traelis along any line seleeted by the applicant, and to 
pass wlth steam railroads along, upon, and across, or elevated above or placed 
below, any street or streets within that portion of the city which lies [tlien 
follows a description of a section which it is said Includes the land in contro- 
versy]. And the council shall, upon said portion of the eity, grant equal privi- 
lèges, subject to the gênerai laws of the state of Califomia, to ail railroad 
companies or corporations to enter the city and operate and maintain rail-, 
roads for the convenience of the public to and upon the water front of tbe 
city; and shall grant to such companies or corporations, without discrimina- 
tion between them, the right to construct and maintain freight and passenger 
dépôts, engine-houses, workshops, wharves, docks, slips, ferries, landing- 
places, and other terminal facilities, provided that no franchises for right of 
way exceeding fifty feet in width and no franchise for terminal facilities upon 
land exceeding one thousand feet of frontage on the water front shall be 
granted to any one company or corporation, or to any companies or corpora- 
tions under one management or control." 

Subsection 30 provides as follows: 

"The council shall, upon the portion of the eity designated in the preceding 
subdivision of this section, grant, subject to gênerai laws, to ail companies or 
corporations desiring to acquire, or condemn property for public uses, equal 
privilèges to construct and maintain wharves, docks, slips, landing-places, fer- 
ries, warehouses, and other property devoted to public uses, but not upon land 
exceeding one thousand feet of frontage upon the water front to any one com- 
pany or corporation, or to any companies or corporations under one manage- 
ment or control." 

St. 1889, pp. 513, 527, 528, c. 3. 

The charter was adopted by a two-thirds vote of the qualified elect- 
crs of the city. It will be observed that the statute of the state and 
the provisions of the charter cited refer to the granting of rights and 
privilèges in the streets and water front of the city ; that is to say, the 
streets and the water within the municipal boundaries. By référence 
to section 5 of article 1 of the charter, we find the boundaries of the 
city carefully described by courses and distances, and, among others, 
the boundaries on the south and west of ihe city, as follows : 

"Thence westerly following the center of the slough and the center of the 
estuary of San Antonio to ship channel in the Bay of San Francisco ; thence 
northerly and westerly along ship channel to Its Intersection," etc. 

The only différence between thèse two boundaries of the city and the 
corresponding boundaries of the town of Oakland described in the act 
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:Gf May 4, 1852, is that :the first-nameci boundary follows "the center 
of the slough aM the ceuter of the éstùary of San Antonio to ship 
channel'in the Bày of San Pra:ncisco," instead of "down the sôutherly 
line of said creek or slough to its mouth in the bay at ship channel," as 
provided in the original act. The différence between. the sôutherly 
Une of the estuary and its center is immaterial in this controversy. The 
point of departure for the second call of the description remains the 
same at ship channeh ând continues thence along ship channel. The 
course along ship channel! has been changed from northerly and casier- 
ly to northerly and westerly, followirig one of the enlarged boundaries 
of the city of Oakland contained in the act of April 14, 1862, which 
the Su]preriie Court held: did ,not extend the boundaries of the grant, 
and, of course, does not change the boundary for the tract of land in 
controversy. Its boundary on the west continues to be ship channel, 
and "ship channel" must mean the same thing in the charter that it did 
iti the acf "of May 4>' 1853, hamely, the Une of low tide. It follows 
that the strip of land now undèr considération is not within the bound- 
ary of the. city of Oakland and thereforç, not subject to the provisions of 
section 470 of the Civil Code or the provisions of the city Qaarter to 
which référence has been mader 

The law oi a:ccretions need not be discussed. It has no référence 
to the line of low tide, which has been adopted, in this opinion, as the 
boundary of the grant defined by the Suprême Court in the Water 
Front Case. The remaining claîms of the complainant as a riparian 
ownef, or, to speak more aççurately, the claims of the littoral proprie- 
tor, cannpt, in my opinion, be admitted under the law of this state to 
the full extent contended iov by the complainant. 

The question arose at an early day in this state whether the owners 
of lots upon the water front of San Francisco, as established by the act 
of Marçh 36, 1851 (St. 1851, p. ,307, c. 4l)/were riparian owners, and as 
such entitlod to wharf out in front of their premises. Section 4 of this 
act, referring to the line of the water front boundary, provided that it 
"shall be and remain a permanent water front of said city, the authori- 
ties of which shall keep cleàr and free from ail obstructions whatever 
the space beyond said liheiçthe distance of five hundred yards there- 
from." In the sixth section it was provided as follows : 

"Nothing In this act shall be construed as a surrender by the state of its 
rigUt to regulate the. construction of wharves or other improvements, so that 
th^ shall not intiérfere wlth the shlpping and commercial interests of the 
bay and harbor of San Franéisqo." 

In iDana v. Jackson Street Wharf Co., 31 Cal. 118, 89 Am. Dec. 164, 
the daim of the' owner if a water lot to wharf out in front of his 
prettiises w^s depied. TJie court said: 

"We do not congidér that tbé.plaintiff Is a.Hparian proprletor in the sensé In 
which tliat term is used in thé law of tide waters. Ile Is not an owner upon 
the 'shore,' but upon a 'water, front' of statute création. The water front 
established by the act of Mqrch 26, 1851, Is what that act has made it to be, 
and the rights of the plain^itt as th^ owner of a beach and water lot abutting 
upon it exlst ouly in subofjliiifitîOû to that act It is provided in. the fourth 
section of the act that thë'bdundary Une dêscribed in the firSt section 'sliatl 
be and remaln a permamésnt; water front of said city,' and spécial provision 
;i%made for keeping it frcje and dear of ail obstructions. If the water front 
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could be extended on the ground of marine increase by relictlon or alluvion, 
or by any other kind of accretion, so that the owner of the water lot immedl- 
ately adjacent would bave a right of entry thereon to the exclusion of the 
State, then the water front, as limited by the red line of the act, would or 
might be an ever-shifting, Instead of a permanent, Une. There is another 
reason why rights incident to ownership upon the shore of navigable waters 
cannot be considered as incident to ownership upon tbe 'water front' in the 
harbor of San Francisco. 'Shore' is the space between high and low water 
mark. Against the plaintilï's water lot there Is no such space. The water 
front at that point is below low-water mark, and there can be no riparian right 
to buiid a wharf or pier beyond it; and it follows that, if a wharf should be 
built by a stranger below the line of low water, the o\Vner of the adjacent 
upland would bave no right of entry upon it on whieh be could maintain 
ejectment Dutton et al. v. Strong, 1 Black, 23, 17 L. Ed. 29." 

The act of March 26, 1851, in establishing a water-front boundary for 
the city of San Francisco, had necessarily eut oflf and extinguished the 
right of the riparian or littoral owner to wharf out in front of his prem- 
ises. The right of the state and the right of the lot owner to construct 
wharves and other water-front improvements on the same frontage could 
not exist together, and the right of the lot owner had to yield to the 
superior authority of the state. 

On the 34th of April, 1863, the Législature of California passed an 
act creating a board of state harbor commissioners, and requiring that 
they should take possession of and hold ail that portion of the Bay of 
San Francisco lying along the water front of said city and adjacent 
thereto, to the distance of 600 feet into the waters of the bay from the 
line of the water front as defined by the act of March 26, 1851. The 
commissioners were authorized to construct a sea wall and such 
wharves, piers, landings, and thoroughfares as the wants of commerce 
might require, and generally to hâve control of the water front and im- 
provements for the purpose of providing for the accommodation of 
the commerce of the port. 

In Weber v. Harbor Commissioners, 18 Wall. 57, 21 L. Ed. 798, 
the owners of certain other lots lying along the water front built 
a platform along and adjoining the water front the whole length of 
the lots, and had constructed a wharf projecting from the center 
of the platform into the bay. The owners of this wharf and their 
successors continued in the uninterrupted possession of the wharf, 
and coUected tolls and wharfage for its use until the state harbor 
commissioners, acting under the authority of an act of the Législature, 
caused piling and capping and planking to be so placed on both 
sides of the wharf as to prevent any approach to it by vessels. The 
owner of the wharf brought suit to hâve the érections made by the 
harbor commissioners declared to be a nuisance. He contended that 
he was a riparian proprietor, and that the establishment of the perma- 
nent water front of San Francisco by the act of March 26, 1851, was a 
contract between the public and the, owners of the property, or those 
who should afterwards purchase under the grant to the city, and coiild 
not be changed, except by the assertion of the rights of eminent do- 
main, and that obstructions could not be authorized without compensa- 
tion. The court held that he was not a riparian proprietor having a 
right to wharf out into the bay. The court said; 
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, "In thîs case no Inquiry as to the rights of a riparian proprietor, by eltlier 
the common law or local usage or régulation, is needed. The complalnant is 
not the proprietor of any land bordering on the shwc of the sea, in any proper 
sens© of that term. His land Is situated nearly half a mile from what was 
the shore Df the Bay of San Francisco at the time California was admitted 
Into the Union, and over it the water at the lowest tide then flowed at a depth 
sufflcient to float vessels of iordinary size. Although the tltle to the soil 
under the tlde waters of the bay was acquiréd by the United States by cession 
from Mexico, egually wlth the tltle to the upland, they held it only In trust 
for the .future state. Upon the admission of California into the Union upon 
equal footlng.wlth the original states, absolute property in, and dominion and 
sovereignty DWr,\ ail soils under the tlde waters wlthin her limits passed 
to the State» with the conséquent right to dispose of the tltle to any part et 
said soils In such manner as she might deem properi subject only to the para- 
mount right of navigation over the waters, so far as such navigation might be 
required by the necessities of commerce with foreign nations or among the 
several- states, the régulation of wbich was vested In the gênerai government." 

The court then refers to the législation of the state disposing of 
portions of the lands covered by the tide waters of the bay in front 
of the city of San Francisco and the act authorizing the city 
of San Francisco to construct wharves at the end df ail the 
streets commencing with the bay, the wharves to be madé by ex- 
tending the streetâ into the bay for a distance not exceeding 300 yards 
beyond thé' oùtside line of the beach and water lots; this Une being es- 
tablished'as the permaneM water front of the city. The act also pro- 
vided thài? the spàce bétweeh tbe wharves, where extended, should re- 
ittain free from obàtructiôtiè, and be used as public slips for the accom- 
modation aind benefit of the gênerai commerce of the city and state. 
The court coiltihued : 

"It was after the passage o.f thèse acts that the predecessors of the com- 
plalnant acqtifted ail the titlè to the lots whlch he holds ; and they tooli what- 
ever Interest they obtained in subordination to the control by the city over the 
space Immediately beyond the line of the water front, and the right of the 
state to regulate the constrUQtion of wharves and other improvements. Tliere 
is, therefore, no just foundatlon for the claim by the complainant as a ripari- 
an proprietor of a right to wharf out into the bay In front of hls land. He 
holds, as his predecessors took the premises, freed from any such appendant 
right. The érection of his wharf, the obstruction to the use of which is the 
cause of the présent suit, was, therefore, not only an intereference with the 
rightful control of the city over the space occupied by it, but was an encroach- 
ment upon the sblj of the state which she could remove at pleasure. Having 
the power of removal, she could, without regard to the existence of the wharf, 
authorize Improvements in the harbor by the construction of whlch the use of 
the wharf woul^ neeessarlly be destroyed." 

The statutes of the state involved in thèse two cases fixed a perma- 
nent boundary line for the water front of San Francisco, and disposed 
of the land within such boundaries to private parties. Thèse statutes 
finally provided that the state should, take possession of the water front, 
construct a sea wall along an extended boundary, and build wharves, 
piers, and landing places for the benefit of commerce and navigation. 
The state accordingly took possession of the water front and proceeded 
to exécute the public trust as the owner of the land under the navigable 
waters of the bay, and it did this free from any claim of right on the 
part of the water lot owner to hâve access to the navigable waters of 
the bay. The harbor linesbf San Francisco were established by the 
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State. The harbor lines of Oakland hâve been established by the Unit- 
ed States. The water front of Oakland below the line of low tide is as 
much the property of the state as the land under the water on the San 
Francisco side of the bay, but the state has not dealt with it in precise- 
ly the same way. Both grants of the shore lands were made to mu- 
nicipal corporations. The grant to San Francisco was shore land, ex- 
tending out to deep water. This boundary line of deep water was 
coterminous with ship channel. Oakland v. Oakland Water Front Co., 
118 Cal. 179, 50 Pac. 377. The grant to Oakland was also shore land, 
extending out to a line described as ship channel, which as a boundary 
line was held by the Suprême Court to be the lirie of low tide. Both 
municipal corporations conveyed thèse shore lands to private parties. 
But the ^rant of the water lots to the city of San Francisco carried with 
it no right to construct wharves, piers, or docks on the granted premises. 
This right was expressly reserved to the state, while in the grant to the 
town of Oakland the right was expressly given, and was to be exercised 
by the grantee for the benefit of commerce and navigation. Whether 
this right be called a riparian right, or a right pertaining to the grant 
as an easement, is immaterial in this case. It will hâve the same scope 
and be subject to the same limitations in either case. But if the owner 
of land below the line of low tide has this right, that it must be derived 
from the statute, is, I think, supported by abundant authority. In addi- 
tion to the two cases cited from this state adverse to the claim under the 
right of riparian ownership, there are authorities in several states to 
the same effect. The opinion of the court in the case of Turner v. Peo- 
ple's Ferry Company (C. C.) 21 Fed. 90, 93-95, states the proposition 
clearly with respect to a similar question concerning the rights of water 
lot owners in New York harbor. The court says: 

"As I hâve before said, none of the premises occupied by the complainant 
were any part of the original shore. They were a part of tlje harbor of the 
elty of New Torlj, and far below even low-water mark. Riparian rights do 
not attach, as a matter of course, to a grant of such lands under tide water. 
A right of wharfage in such cases, as an incorporeal hereditament, niust be de^ 
rived either from the express terms of the grant, as in Langdon v. Mayor, etc., 
93 N. Y. 129, 150, and in Marshall v. Guion, 11 N. Y. 4G1, or from the clear 
and manifest intent of the grant, as shown by the surrounding eircumstances, 
such as prier use, or the declared intention of the grant. Langdon v. Mayor. 
03 N. Y. 129, 144 ; Voorhees v. Burchard, 55 N. Y. 98 ; Huttemeier v. Albro, 18 
N. Y. 48. In the absence of an express grant of wharfage, or of such mani- 
fest intention, the city or the state, as the case may be, niay mal^e succes- 
sive grants of its lands under water, each in front of the former, to différent 
grantees. without any violation of the rights of either; and neither the flrst 
nor the last grantee will acquire any exclusive riparian privilèges. None of 
such grantees are in any proper sensé riparian owners at ail, and riparian 
rights do not attach to such grants. Weber v. Harbor Com'rs, 18 Wall. 57, 
G7. 21 L. Ed. 798. In this state, where the common law on this subject pre- 
vails, and the state is owner of the soil below high-water mark, it was long 
since settled that a grant of such lands, even with a right to erect a wharf ex- 
pressed in the grant, was by implication of law not an exclusive grant of 
wharfage rights, but that such rights, so long as they were not wholly eut otf, 
were subject to be modifled and abridged through other grants and other 
harbor régulations for the public benefit, without compensation. * » * 
The fédéral décisions are in accord, therefore, with those of this state, so far 
as respects riparian rights attaching t© grants of land under water in harbors 
or along navigable rivers. I fiud no case where any such exclusive rights are 
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recognlzed, ueless they ayç derived from the state or the cîty în express 
tèrms, or else by necessary" Implication from the circumstanees of the grant" 

:■. Thedeclared infeiition^fithe grant of the state to the town of Oak- 
land was to authqrize the construction; of wharves, docks, piers, slips, 
and to make othçr improvements. The, grant of the fee on the bound- 
ary of the navigable waters was limited to the line of low tide. This 
line on the bay front woiUd defeat the purpose of the grant, unless ac- 
cess to the navigable waters of the bay may be had oyer the strip of 
land belpnging to, the statp between thèse two lines. Under such cir- 
cumstanees, the right'must '^epresumed to hâve been in contemplation 
of the Iviegislature: as appurtenânt to the grant, subject, however, to the 
subsequeptly declared policy of the state as expressïy stated in section 2 
of article 15 of the Constitution of the state of 1879, relating to harbor 
frontage, etc., where it is provided that: 

f No Individual, partnershipj or corporation, clalmiug or possessing the front- 
age or tidal lands of a harbor, bay, inlet, estuary, or other navigable water 
in tlils state, shall be perniittéfl to exclude the right of way to such water 
whehevér it iS required for ariy public purpose, nor to destroy or obstruct the 
free navigation of such water; ànd the Législature shall enact such laws as 
will give: the most libéral côhstruction to this provision, so that access to the 
navigable waters of this state shall be always attainable for the people there- 
ot." , ■ , ..:.,, 

The right is subject, also, to the powér of the state to make such 
régulations aiid provide for such improvements as the public interests 
may require for the promotion of commerce and navigation. It may 
be urged that, even with this qualified right of access to the navigable 
waters of thè bay, the complainant, owning the sliore, may exercise 
its right iti such a way as to exclude the défendant from reaching such 
waters with its transcontinental road. "niis objection has been repeat- 
edly ânsweréd by the courts in other states and was answered by the 
Suprême Court in thé Water Front CaSe. It was there said, on page 
185 of lia.Ç^l-, page 286 of 50 Pac. : 

"It is true'that the private ownershlp of the shore may prevent access to the 
navigable: w?iters of the bay, but so does the private ownership of the upland 
prevent access to the shore and to the navigable waters In the same seuse 
and to the same estent. This, however, is a minor and temporary incon- 
venience for which our laws and the laws of ail civilized states provide an 
ample remedy. By the exercise of the right of eminent domain ail necessary 
means of access from the uplands to the water front may be condemned for 
the publie use, at a cost not in excess of the reasonable value of the land 
taken or subjected to the servitude. And there is no injustice in requlring 
this compensation to be made to the grantee of shore lands when bis right to 
such lands is in other respects valid in law; for, llke other holders of title 
derived from the state, he is presumed to hâve given what, at the time of 
the grant, was deemed a falr équivalent for the land granted." 

If the Western Pacific Railway Company is otherwise entitled to reach 
the navigable waters of the Bay of San Francisco, the shore lands of 
the complainant need not be considéfed a permanent obstacle at this 
terminal point. 

The défendants hâve interposed the objection that the bill of com- 
plaint does not state facts sufficient to bring the case within the equi- 
tabk jurisdietion of the court. This objection cannot be sustained. 
Thé title to the Oaklahd water front has been in litigation for more 
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than 50 years. It has been finally adjudicatéd atid determined by the 
highest court of the state. The complainant brings that title into court, 
and by proper averments asks that its right of ownership and posses- 
sion under that title shail be protected against irréparable injury. This 
is clearly a cause of équitable jurisdiction and requires no further dis- 
cussion. The acts of the défendant, the American Dredging Com- 
pany, hâve no bearing upon the title or the right of possession in this 
case. Its opérations are being carried on under a contract with the 
government, represented by the United States engineers. The dredg- 
ed material is being deposited north of the jetty wall by permission ôf 
the engineers. Thèse opérations cannot préjudice the rights of either 
party to the suit, and I doubt if an injunction would lie against work 
carried on under thèse conditions. Gongress has the constitutional 
power to regulate and improve the harbors and navigable vvaters of 
the United States, and this power carries vs^ithjt the right to deposit 
the material removed in making the improvements in any other part of 
the harbor or navigable waters or other place within its control. 22 
Op. Atty. Gen. p. 646. But, further than this, it appears that the de- 
posit of the dredged material upon the land in controversy will be a 
benefit to the land for the purpose for which it will be used, which- 
ever party may be finally successful. The complainant will therefore 
suflEer no damage by the opérations of the dredging company in filling 
in below the line of low tide. The order of this court dated January 
30, 1906, modifying the original restraining order, will therefore con- 
tinue in force until the further order of the court. 

An injunction pendente lite will issue in accordance with the prayer 
of the bill of complaint, in the substantial terms of the présent restrain- 
ing order, as modified by the order of January 30, 1906. The order 
to show cause issued upon the cross-bill will be discharged, and the 
temporary restraining order dissolved. 

Mr. Glney : If your honor please, the opinion is a very long one, and 
the leading counsel for the Western Pacific are not in California. I 
therefore ask for a stay of proceedings until such time as your honor's 
opinion can be examined and some conclusion arrived at as to what 
ought to be donc under the circumstances. No harm can inure to the 
complainant in this case if a stay of proceedings is granted. 

Mr. Dunne: How much of a stay do you want, Mr. Olney? 

Mr. Olney : We are allowed, under the statute, 30 days to take an ap- 
peal. We should like to hâve, and give you notice now, that as soon 
as the appeal is perfected, if we perfect one, we shall ask the court to 
suspend proceedings until it has heard from the Circuit Court of Ap- 
peals. The statute provides that may be done, and the statute provides 
that cases like thèse hâve precedence. 

The Court : There will be no trouble about having it disposed of in 
6 weeks in the Court of Appeals. 

Mr. Olney: If we take our appeal, as probably we shall, the case 
will be disposed of very quickly by that court, and finally disposed of. 
In the meanwhile, it seems to me it is only right that the interests of 
ail parties shall be protected and remain as they are until the final dis- 
position of the most important question that has been before the court 
for a long while. 
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Mr. Dunne: I do not meet that request wîth any unfriendly dis- 
position, but suggest that; a 5 days' stay be granted, with leave to coun- 
sel to apply for an extension, so that we may hâve a reasonable op- 
portunity to confçr with the operative and administrative departments 
of the Southern Pacific. My disposition is favorable to anything rea- 
sonable. I therefore ask that counsel take a stay now of 5 days, with 
leave to apply for an extension. 

The Court: The case, in my judgment, is very important. The is- 
sues involved are of conséquence, not only to the parties concemed, but 
to the people of the state. I think, therefore, there should be a stay of 
sufScient time to enable .the parties to f ully understand the questions 
determined by the court. I think I would be authorized, under the dé- 
cisions that hâve been render^d hy the Circuit Court in other circuits, 
to grant a reasonable stay. I believe it was done in the case of Hovey 
V. McDonald, 109 U. S. 160, ,161, 3 Sup. Ct. 136, 37 L, Ed. 888. 

Mr. Dunne : It was done in the case of Cotting v. Kansas City 
Stockyards Co. (C. C.):82 Fed. 851, 857. 

The Court : It has been done in a number of cases. I therefore f eel 
disposed to grant the application for, a reasonable time. I understand 
that the parties will proceed without delay and with ail haste to get the 
case before the appellate court. 

Mr. Slack: There will be no doubt about that, if it is determined 
to take the case there. ï understand we hâve 30 days in which to ap- 
peal after the entry of the order granting the injunction, but in the 
meantime we will, as Mr. Olney has suggested, désire to confer with 
the leading counsel who hâve participated in the case on behalf of the 
Western PacifiC; Railway. ,, 

The Court: I can suspend the entry of the interlocutory decree. 
The case may be allowed to remain just as it is for 10 days. 

Mr. Dunne : We would prefer to hâve the interlocutory decree enter- 
ed, and that a reasonable, stay be granted, because the time for an ap- 
peal does not beeome concurrent until the entry of the order. We 
would very much prefer to hâve the order entered, and that a reason- 
able stay of proceedings be granted. 

Mr. McEnerney : I suggest, so that we may know exactly the situa- 
tion, that we take a stay that carries us over next Monday, say an 8 
or 10-day stay, as Mr. Dunne's suggestion that the order ought to be 
entered, appeals to me. 

The Court: You will take 10 days. 

Mr. McÈnerney : Yes. 

The Court : The entry of the interlocutory decree will be suspended 
for IQ days. At.that time the decree will be entered and such further 
proceedings taken as are satisfactory. That will be the order. 
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EHODBS et al. v. INTBRLAKB TRANSP. CO. et al, 

(District Court, N. D. Ohlo, E. D. February 12, 1906.) 

No. 2,301. 

JuDGMENT — Collision — Suit fob Damages — Mattees Concluded. 

In a suit in admiralty for collision, where ail of the parties in Interest 
are In court and ail of the facts are before the court, it is its duty to 
détermine absolutely as among ail of the parties their relative rights, 
and where two vessels are both held in fault for a collision between one 
of them and a thlrd vessel, and each of them adjudged to pay half the 
damages, the decree is eonclusive as between them, and one cannot sub- 
sequently maintain a second suit against the other to reeover the amount 
it was so required to pay. 

In Admiralty. 

Goulder, Holding & Masten, for libelants, 
Hoyt, Dustin & Kelley, for respondents. 

TAYLER, District Judge. This is a libel on behalf of the owners 
of the steamer Siberia against the owners of the steamer Samuel 
Mather, in which the libelants seek to reeover from the respondents 
the sum of $42,364.89, with interest from the 34th day of May, 1899, 
being the sum which the libelants hâve been required, by judicial pro- 
ceedings, to pay tO the owners of the propellor Ohio, which was 
damaged by a collision between the Ohio and the Siberia. The re- 
suit of the former proceedings was that the damage sustained by 
the Ohio was charged equally against the Siberia and the Mather. 
Each paid its share; and the owners of the Siberia, contending that 
the Mather, as between it and the Siberia, was to blâme, seek now to 
reeover back the half which they paid to the owners of the Ohio. 

The facts surrounding this collision are fuUy stated in the Case of 
The Ohio, 91 Fed. 547, 33 C. C. A. 667. That was a libel filed by 
the Ohio, charging faults against both the Siberia and the Mather. 
The District Court held ail three at fault, and divided the damage 
accordingly. The Circuit Court of Appeals absolved the Ohio, and 
entered a decree against the Siberia and the Mather for ail of the 
damages and costs. 

In the course of the opinion, delivered by Judge Lurton, the foUow- 
ing language appears at page 553 of 97 "Fed., and page 673 of 33 
ce. A: 

"If this case were simply one between the Mather and the Siberia, for a 
collision between them, due primarily to the fault of the former, any reason- 
able doubt In regard to the management of the Siberia would be resolved 
in her favor." 

The libelants contend that the détermination by the Circuit Court 
of Appeals of the liability of the Siberia and the Mather rested whoUy 
upon such rules of law as apply where a collision occurs between one 
vessel not at fault, and another which is at fault ; that the court did not 
intend to pass upon the relative rights, as between themselves, of the 
Siberia and the Mather ; that the case decided by the Circuit Court of 
Appeals was not an adjudication of the rights of the Siberia and the 
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Mather, inter sese, remoYÇ^ , entirely. froni any complication arising 
eut of the rights of the Ohiô; and thât the' iattguâgè ôf thé opinion, 
above quoted, shows thatthere wâs no'*such adjudica1ioBi-:> ;) 

In considering this case, theref ore, we hâve two questions : ( ] ) 
Was the Case of The Ohio, 91 Fed. 547, 33 C. C. A. 667, an adjudica- 
tion of the questionraised in this case? and (2) if it vras not such an 
adjudication, do the facts connected with the collision warrant the 
inference that the ownçrs of the Mather are liable to jthe ôwnérs of 
the Siberia for the sum which they were conipelled to pa'y to the 
owners bf the Ohio ? • . ^ ; 

1. I do not attach td the language quoted from the Case of The 
Ohio the irieaning which thé proctors for thé libelants àttribute to 
it. The court did not, in that case, say thât if this cà,se were simply 
one between the Mather and the Siberia for a collision ; Jjetween the 
Siberia and the Ohio, due primarily, to the fault of the Mather, any 
reasonable doubt in regard tq. the management of the" Siberia would 
be resolved in her favor. The court was discussing the rUles of évi- 
dence and jri^les- of li^bility^ as jrelated to the Ohio and the other ves- 
sels in tha,t pase. The Bïberia was held liable to the Ohio, not bècause 
any fault, w^s attributed^^to her in connection, with the m'ere sheéring 
due . to A©; passage of thé Mather, butibecause, havihg sheered in 
conséquence ; of the primary fault qf the Mather, she did not there- 
after, befqre cbming into collision with the Ohio, exercise ordinary 
vigilance and seamanship in the çontrol of her movements. 
The case decided by the Circuit Court of Appeals was not "simply one 
between th,e Mather and the Siberia fçr a collision between them," 
and, consequently, neither that case nor this case is "simply one" 
of that character. : 

The application of the language of Judge Lurton in that opinion 
is perfectly clear. Suppose that the Siberia, when sbe sheered in 
conséquence of the fault of the Mather, hâd been so close to the Ohio 
that it was; impossible for the Siberia, în the exercise of ordinary 
vigilance and seamanship, tq .avpid the collision, what would the court 
hâve dqije?,It would y,hddùbtèdly hâve wholly excused the Siberia 
from ahy Hapility, eithër to the Ohio foi; thç damage sustained by her, 
or to the Mather for contribution. She could only haye been in- 
cluded Jn the decree, and:hel,d liable, by the Circuit Court of Appeals, 
in conséquence of her owîi fault; and that question was wholly within 
the power'of the court to détermine. That is td say, I take it as bçing^ 
a neçessary po^Yer existing in a court trying an admiralty case, where 
ail of the 'parties in intérèst afè in court, and ail the 'fâcts are before 
tjie : court,: to détermine absolutely, as aniûng ail the parties, theîr 
relative rights, so that, at the end of that suit, theré is' an end of 
litigation among the parties arising out qf that accident, 

2. :This conclusion onthe .sybjeçt, of, res judicata necessarily dé- 
termines, so far as this court ,is concerned, the claim of thelilDdants 
in thi^ case; but, as it has been neçessary for the court to examine 
much ,pf the :te5,timony, ajid,:,pf cpursé,^.alI,of the ppinidh, in tlie case, 
ih the Circuit. Cpurt of Appeals, it is' proper tp add that, not only do 
the, facts show that the Sfberia was at;fault, and equally liable with 
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the Mather, but that, even if I were not of that- opinion, I would be 
Compelled to so find, because it is perfectly manifest that the Circuit 
Court of Appeals has so found, both by the decree which it rendered, 
and also by its unequivocal finding of facts in the course of the opinion. 
The libel is dismissed at the costs of the libelants. 



KELLÉY ISLAND LIME & TRANSPORT CO. v. CITT OF CLEVELAND 

et al. 

(District Court, N. D. Ohio, E. D. February 6, 1906.) 

No. 2,321, 

L Admiraltt — Pleading — ^Vaeiance. 

Where the libel in a suit to recover for injury to a vessel alleged to 
hâve been caused by the improper navigation of anotber vessel cor- 
rectly states the essential facta by reason of whlch the injury occur- 
red, a failure to give the proper interprétation of such facts, or the 
correct scientific reason for the resuit, vyill not constltute a material 
variance between the allégations and proof ; and, even if so considered, 
an amendment will be permitted where the case has been tried on the 
■ theory stated in the libel. 

2. Shipping — Injury of "Vessei, on Bbidge Piek — Violation of Ruijes bt 

OVEETAKING VeSSEL. 

Thé Ohio, a flat-bottomed steam seow, when a short distance from the 
open draw of a bridge on the Cuyahoga river was overtalien and passed 
by the large tug Lutz without any signal or agreement, the stem of the 
Lutz passing her bow at aboùt the time it entered the draw where the 
chaimel was but 60 feet wide, the efifect being to create a current or suc- 
tloû which caused the Ohio to sheer, striking some submsrged timbers 
around the bridge pier by which she was so Injured that she sank. Held, 
that the injury was due to the fault of the Lutz in passing in violation 
of rule 25 of the rules for navigation on the Great Lakes and their trib- 
utary waters (Act Feb. 8, 1895, c. 64, § 1, 28 Stat. 649 [U. S. Comp. St. 
1901, p. 2891]), and the inspectors' rules made thereunder, which required 
her to signal, and not to pass without the consent of the overtaken 
vessel, and that she was liable for the injury; no want of care or im- 
proper navigation being shown on the part of the Ohio. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, §§ 
344, 345.] 

3. NAViQABia Waters— Obstruction by Bridge Piee — Liability of City. 

Where a contractor employed by a city was engaged in rebuilding a 
drawbridge across a navigable stream, and, in dolng the work, had re- 
moved tbe protection piling around the central pier, the city, even if 
responsible for the acts of the contracter, cannot be held liable for the 
injury of a vessel by strlking against submerged tlmbering around the 
pier because of the failure to mark the position of such timbers when 
their existence was known to the master of the vessel, who tried to 
avoid them, and the injury was not due to the absence of such marks or 
signais. 

In Admiralty. 

Roger M. Lee, for libelant. 

Newton D. Baker and Chas. J. Estep, for respondent City of Cleve- 
land. 

Goulder, Holding & Masten, for respondents Great Lakes Towing 
Co. 
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TAYLER, District Judge. About 3 o'clock on the afternoon of 
Jime 25, 1901, the sfeam sçow Ohio, loaded with sand, was passing up 
the Cuyahoga river, and, in going thrôugh the starboard draw of the 
middle Seneca street bridge, in the city of Cleveland, came into col- 
lision with submerged timbers forttiing a part of the sheathing sur- 
rounding the central pier of the draw ; and, after proceeding 200 or 
300 feet, sank. Her owners.filed this libel against the city of Cleve- 
land, charging négligence in respect to the submerged timbers and the 
condition of the central pier of the bridge, and against the Great 
Lakes Towing Company, owner of the tugs Goulder and Lutz, char- 
ging them with violation of the law in the omission to gi^e signais of 
their désire to pass the Ohio in the neighborhood of this draw, in 
conséquence of which the Lutz, passing the Ohio on her starboard 
side, produced a current which caused thé Ohio to sheer and run 
upon the submerged timbers, with the resuit as stated. 

The Goulder was so far distant from the Ohio when the accident 
occurred that no serioûs claim is now made that she was responsible 
in any way for the accident; and'there is no testimony which would 
indicate that she ought to be in any way held on account of it. The 
question of her responsibility will, therefore, be no further discussed. 

The Ohio was a flat-bottomed steam barge, 131 feet long, 29 feet 
wide, and about 8 feet deep, with straight sides and a V-shaped 
bow, the turn of the bow commencing about 13 feet abaft her stem. 
On the occasion of the aç,ci<ient, shç was loaded so that her deck was 
about 8 inches above the water, and she drew 7 or 7^ feet. Her en- 
gine room and pilot house were aft, extending about 30 feet forward 
from her stefn; the pilot housé being about 13 feet wide and 7 feet 
high, so located that the front of the pilot house set back 30 inches 
from the forward end of the engine room roof, leaving a strip of 
standing room the width of the engine room and 30 inches wide, fore 
and aft, in front of, and on the level of, the pilot house floor. This 
space was used by the Ohio'S master as the "bridge," when command- 
ing the vessel. The Ohio had twp, engines, and twin-screw propel- 
1ers, and was capable of a speed, loaded and in deep water, of about 
7^ miles per hour. 

Thetug Lutz was 84 feet long, 31 feet wide, drew from 7 to 8 
feet of water forward and 11 to llj^ feet aft, and was capable of » 
speed of about 14 miles per hour. She was what would be called, 
in thèse waters, a large and ver y powerful tug. 

The middle Seneca Street Bridge, at which this accident occurred, 
was a drawbridge, owned and operated by the city of Cleveland. 
Having arranged to construct a new bridge at this point, without 
any middle pier, it had^'a short time before, eniployed a contractor 
to remove the central pier. In the progress of this work, the con- 
tinuous Une of protection piling which surrounded ,the pier, 
as well as the area covered by the bridge when the draw 
was open, was removed, and was in that condition when the acci- 
dent happened. This protection piling ran outside of the stonework of 
the pier a distance of from five to six feet. The substructure of the 
stone pier was octagonal in form, and surrounded by heavy timbers. 



KELLEr ISLAND LIME & TRANSPORT CO. V. CITT OF CLEVELAND. 209 

bolted together, which, being mortised into each other, projected, with 
overlapping ends, at the several angles of the octagon. It was upon 
one of thèse submerged projections that the Ohio probably struck. 
There was no mark, or cautionary signal, placed in the river to show 
that the protection piling had been removed, and to indicate the line 
beyond which it would not be safe to navigate a vessel. The master 
and crew of the Ohio testified that they knew that the protection piling 
was ont, and that it was necessary to keep well away from the pier 
in running their vessel through the draw. In order to carry on the 
work of removing the center pier, and perform the vvork of con- 
struction, the port draw — going up stream — had been closed with a 
line of piling, so that the only way by which vessels could pass up 
through the bridge was by way of the starboard draw, the width 
of which was 60 feet. One hundred and eighty feet below the draw, 
on the starboard side of the stream, passing up, is a bend in the river, 
called "Collision Bend," or "the Kjiuckle," the angle of which is about 
70 degrees; so that a vessel passing from below up the river, and 
jntending to go through the starboard draw of the middie Seneca 
Street Bridge, must necessarily make a turn to starboard of about 10 
points, or 110 degrees. 

On the afternoon in question, the Ohio, having passed through the 
lower Seneca Street Bridge, and having been passed by the tug 
Goulder under circumstances which seem to hâve had no relation to the 
accident, proceeded toward "the Knuckle," a few hundred feet up 
the river, at a speed of about three miles an hour; and then, going 
forward with her port propeller and backing with her starboard pro- 
peller, and porting her wheel, undertook to make the turn around "the 
Knuckle." Her distance out from the starboard bank, or dock, at 
this point was from 60 to 100 feet. While she was making this turn, 
and when her bow was at a somewhat uncertain distance from the 
open draw of the middie Seneca Street Bridge, but which could not 
hâve been more than from 100 to 150 feet, the tug Lutz came up on 
her starboard side, having given no signal of her désire to pass the 
Ohio, and with no knowledge on the part of the navigator of the Ohio 
of the fact that she was coming, until she came into view at a point 
between the Ohio and the dock immediately abreast of the pilpt house, 
in front of which the captain stood. At this time the Ohio was pro- 
ceeding at a rate of from one to three miles an hour; the libelant 
claiming that her speed was something like three miles an hour, and 
the respondents claiming that her speed was about one mile per hour. 
The Lutz had drifted — so her crew claimed — part of the way up, after 
passing through the lower Seneca Street Bridge, and, just as she 
came alongside the Ohio on the starboard side, the engineer of the 
Lutz received a signal to go ahead, which she at once did, passing the 
Ohio at a speed of not less than ûve miles an hour, and, according to 
some of the witnesses, at a higher rate of speed. 

Exactly where the two vessels were when the Lutz's stern passed 

the Ohio's bow it is impossible to say, in conséquence of the irrecon- 

cilable conflict of testimony. We are relegated, in order to arrive 

at an answer sufificiently satisfactory to détermine the merits of this 
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ose, to the surroun^ijig circumatancea, which 'are reasonably free 
froiri doubt. It is^^pparient that wlien the Lutz was sbmç distance 
down the river, àrid neâr tHe lowerSeneca Street Bridge, sotrie 400 
■or 500 feet from the .Ohio, the Ohio was undertaking to negotiate 
the turn. While so doing her bow could not hâve heenmore than 
200 feet away from the draw. The Lùtz came up slowly, and it is 
fair to présume that she did not proceed with any considérable speed 
until she had squared herself for the channel of the drawi At the tinie 
when she put on speedy it seems to be clear that she was alongside 
the stem of the Ohio, and, with the Ohio proceeding at sufficient 
speed tçgiye her steerijig headway, her bow muçt hâve been close to 
the draw, if not within the draw channel, when the stern of the Lutz 
passed her. This seems to be the necessary inference from ail of the 
-conditions that surrounded the situation, and from such of the testi- 
mony as seems to be crédible and consistent with the actually ex- 
isting facts. Whatever was the exact relative position of the two 
vessels, it is certain tha,t just as tlîe bow of the Ohio came into the 
draw, with the channel but 60 feet wide, and almost certainly imme- 
diately after the Lutz had passed her, she sheered to port, and, at a 
point about 10 or 13 feet back of the turn of the bow, she struck the 
submerged timber, scraped along to a- point about amidships, and 
just aft of this point, the timber penetrated the side of the huH and tore 
a hole some 13 or 15 feet long, as a resuit of which she went to the 
bottom. 

The libel allèges that the sheering was due to the fact that "when 
the stern pf the Lutz was opposite the starboard bow of the Ohio, the 
Lutz turned suddenly to starboard, thereby throwing the current of 
her wheel against the starboard bow of the Ohio, causing the bow 
of the Ohioto be thrown toward the middle pier of the bridge," in 
-conséquence of which she gank. 

In paragraph nine of the libel occurs the following language: 

"And reserviug to Itself the right to urge any faults which may appear 
•on ftiU hearing against either or both of sald respondents, it hère allèges thè 
following spécifie faults," etc. 

The daim is made (whidi mightas well be disposed of now as 
later), that the allégations of the libel do not conform to the proof. 
It may be that this is so; but it is sufficient to say, in reply to this: 
(1) That where the essential facts, by reason of which the injury oc- 
curred, are correctly gtated, a f allure to give a proper interpréta- 
tion of those facts, and, in a caSe like this, a failure to give thè scien- 
tific reason for the rêsult, or thè sciehtific expression of the causal 
relation between the facts shown and the resuit following, ought not to 
be considèred as a nlàterial disagreement between the fàcts alleged 
and the facts proved. If it appear from the prôof that the passage 
of the Lutz close to thè Ohio, and through this narrow channel, by 
any nieans caused such a disturbance bf the water as to bring about 
the sheering of the Ohio over against the pier, it would seem as if the 
allégations of the libel were suiïiciently definite to permit the proof; 
and, if btherwisè compétent for that purpose, to permit a recovery 
•dii'accoUnt of it. (3) 'Ëven if what has just been stated was not trlte 
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as a proposition of law, the fact that the case has been trîed upon 
the theory that the current produced by the passage of the Lutz 
through this narrow channel, either by creating a suction which drew 
to starboard the stern of the Ohio, and thus caused her bow to sheer 
to port, or the gênerai effect ôf the waves of displacement, or the 
piling up of the waves of the Lutz against the mainland dock, and 
their returh , action upon the Ohio in that narrow channel, or ail 
combined, would justify the court in permitting an amendment of the 
libel to conform to the theory of the trial and the f acts thus proved. 

As I hâve already indicated, it will be an endeavor, hopeless of pro- 
ducing satisfactory results, to attempt to reconcile the conflicting 
stories of the crews of the two vessels directly involved in this acci- 
dent ; and we must undertake to try out the reasonableness and credi- 
bility of the several statements by the other facts in the case, which 
seem to be more or less certainly established. 

Considering the relative positions of the Ohio, thè Goulder and the- 
Lutz when the Goulder passed the Ohio, the position of the Ohio 
when the Lutz passed through the lower Seneca Street Draw, and the 
speed with which the Lutz came up from that draw toward "the 
Knuckle," and the speed at which the Ohio must hâve been traveling 
in order to make any headway at ail, the presumption that the master 
of the Ohio, navigating a twin-screw vessel like the Ohio, which 
would not be difficult to control in undisturbed waters, would be very 
unlikely to navigate his vessel in such close proximity to the pier 
when tbere was ample room for him to pass through the channel, to- 
gether with the fact that he testified that he knew he must keep out 
from the pier onaccount of the removal of the protection pihng, and 
the added presumption that he must hâve known that that protection 
piling was out, and the évidence reconcilable with the proved condi- 
tions, ail lead to the certain conclusion that, at the time that the stern of 
the Lutz passed the bow of the Ohio, her bow must hâve been well up 
into the draw. 

Rule 25, embodied in the act of Congres» of February 8, 1895, c. 
64, § 1, 28 Stat. 649 [U. S. Comp. St. 1901, p. 2891], bcing the rules 
controlling the navigation of the Gréât Lakes and their tributary 
waters, is as follows : 

"In ail ctiaimels less tban 500 feet In width, no steam vessel shall pass 
another golng in the same direction, unless the steam vessel ahead be dis- 
abled, or signify her willingness that the steam vessel astern may pass; sub- 
ject, however, to the other rules applicable to such a situation." 

Rule 28, § 3 (28 Stat. 649 [U. S. Comp. St. 1901, p. 2892]), gives 
the board of supervising inspectors of the United States authority 
to establish other: régulations not inconsistent with the provisions of the 
statutes, which it provides shall hâve the force of law. In consé- 
quence of this provision of the statute, the following rules applicable 
to this situajtion hâve been adopted, and were, at the time of this 
accident, in force: 

Supervising Inspectors' Rule 6. "When steamers are running in the same 
direction, and the;,pilot of a steamer whicli is astern shall désire to pass 
on the right or starboard side of the steamer ahead, be shall give one short 
blast of the whistle, as a signal of such désire and intention, and shall put 



213 : 144 FBIDBRAD EBPOBTBE, ,; - 

hls helm aport; or 1( he shall désire to pass on the leftor port side of the 
steamer ahéad, he shall glve two short hlasts 6f the wmstle as a signal of 
such degîre and Intention^ and shall piit hls helm to stai*board, and the pilot 
of the steamer ahead shàll answer by the same signais; m, If he does not 
thlnk it safe for the steamer astern -to attempt to pass atthat point, he shall 
immediately silgnlfy the same by glving several short, and rapld blasts of 
the whisûe; and under no circumstances shall the steamer astern attempt 
to pass the steamer ahead untU such time as they hâve reached a point where 
it can be sàfely done, whên said steamer ahead shall signify her willingness 
by blowlng the proper signais. The boat ahead shall In' no case attempt to 
cross the bow or crowd upon the course of the passing steamer." 

Ruie 22., "Notwithstanding anything contalned in tliese rules, every ves- 
sel overtaklng any other shall keep out of the way of thé overtaken vessel." 

Ruie 21. "Every steam vessel which is directed by thèse rules to keep out 
of the way of another vessel shall, on approaching her, if necessary, slacken 
her speed or stop or reverse;" 

28 Stat. 649 [U. S. Comp. St 1901, p. 2891]. 

It is admitted that no signal was given by the Lutz of her in- 
tention to pass the Ghio,' ataid that the Ohio did not "signify her wil- 
lingness" that the Lutz lïïight pass her. If, therefore, the violation by 
the Lutz of thèse rules had anything to do with the sheering of the 
Ohio against thèse submerged timbers, she must, in the absence of ef- 
fective excuse j be held liable for the resulting in jury and damage. 
It is not necessary to hère and now discuss whether, in such a case 
as this, which is not one of collision betweên two vessels, the burden 
rests upon the Lutz of showing, not merely that her fault might not 
hâve been one of the causes, or that it probably was not, but that it 
could not hâve been. The Pennsylvania, 19 Wall. 125, 22 L. Ed. 148; 
R. &. O. Navigation Co. v- Boston Ins. Ce, 136 U. S. 408, 10 Sup. 
Ct. 934, 34 L. Ed. 398; Belden v. Chase, 150 U. S. 674, 14 Sup. Ct. 
264, 37 L. Ed; 1218; The'Lansdowne (D; C.) 105 Fed. 436. 

For, considering ail of the évidence togéther, it is establîshed to 
the satisfaction of the court that the passage of the Lutz, at the 
speed at which she was'manifestly traveling, with a draft of 11 or 12 
feet at her stern, actually did cause such a disturbance of the water 
through this narrow charinel as resulted in forcing the bow of the 
Ohio over to port, and against thèse submerged timbers. Ail that 
has been said by experts and the courts as to the effect, by suction or 
currents, of the passage by one overtaking vessel upon another in an 
open channel of greater or less width, is emphasized many fold in 
such conditions as existed at the point of this accident. Hère was 
a channel not more than 60 feet wide, with a dock on the onè hand 
and a pier and shallow water on the other, with a large and powerful 
tug, her stern sunk almost twice as far below the surface of the 
water as the stern of the Ohio. If it be true that suction may hâve 
such effects as are ascribed to it in an open channel, what may we 
not say as to the results of such a vessel, moving through such a 
place as we bave hère, upon a light-draft, flat-bottdmed vessel likè the 
Ohio? Who can say that, even if the Ohio was a hundred feet or more 
behind the Lutz when the Lutz passed through the draw, the currents 
set in motion by her passage may not hâve been powerful enough 
to force the Ohio from her course when she came within this confined 
space? The conclusion to which I come, therefore, is that the Lutz 
passed the Ohio without having complied with the law requiring sig- 
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nais and the consent of the overtaken vessel, and that it was in con- 
séquence of the Lutz passing the Ohio in close proximity to the draw, 
if not directly within the draw itself, that the sheer took place; and 
that the Lutz is therefore liable for the damage done to the Ohio. 

It remains, now, to détermine the relation of the city of Cleveland 
to this matter of liability, in view of her relation to the pier and the 
work being done upon it. It is contended by the city that the work of 
removing the pier had been, by contract, turned over tô an inde- 
pendent contractor; that as to the particular means of carrying out 
this work, the city had no authority over the contractor; that the re- 
moval of the protection piles, which it is insisted by both the libelant 
and the owner of the Lutz was négligent, was done by the contractor, 
and was not under the control or direction of the city. In the view 
that I take of the facts in this case, it is not necessary to pass upon 
this interesting question, as to whether or not the city can relieve 
itself of liability in such a case as this by turning over to an inde- 
pendent contractor the performance of the work. The removal of 
thèse protection piles may hâve been a concurring cause of the injury, 
but the accident did not occur because there was no warning there to 
inform navigators of the river how close they might approach the 
pier with safety. The Ohio did not strike the hidden beams because 
her master thought it was safe to go there, but she went there in 
spite of the master and wheelsman, and when, according to their 
testimony, they were endeavoring to keep farther out in the channel 
and away from the pier. 

The captain of the Lutz testifies that he was trying to keep out 
as near the middle of the channel as.he possibly could; that he knew 
the protection piling had been taken out, and he told the pilot, as they 
were going up stream, to keèp away from the center pier as far as 
possible, as "she had her protection removed." The wheelsman gives 
the same account of it. Now the libelant has strenuously endeavored 
to hold the city liable for this accident, and we may assume that this 
testimony is true, since such bearing as it has is against the contention 
of the city's liability. 

It follows, therefore, from ail the testimony in the case, that the 
accident would hâve happened, even if the city, or the city's contractor, 
had maintained some warning signal indicating the point beyond which 
it was dangerous to go. If that be true, the city could not be at fault 
in relation to this accident, if, in the work of removing the pier, it re- 
moved the protection piles. To say that because, in the progress of 
ihe work of repair or reconstruction, it had removed the piles set up 
to protect vessels and protect the bridge, it could be held liable for 
a collision between a passing vessel and a portion of the pier, when 
the collision did not occur in conséquence of the failure to warn navi- 
gators of the location of the pier, is to say, in efïect, that the city 
did not hâve the right to remove the protection piles at ail, if, in the 
course of the reconstruction of the bridge, it seemed to become neces- 
sary to do so. I therefore hold that the city is not liable. 

A decree may be drawn in favor of the libelant, and against the 
respondent, the Great Lakes Towing Company, with the usual référ- 
ence to a master to assess damages. 
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■; o^ ■ : . ' In rç BMLBT. 

"(District Court, D. Oregon, February 19, 1906.) 

Bankkuptcy — LœiKs Obtained Throuqh IjEOAi,:PK0CïBKilïGa — Pjbopbett Solt» 
UNDEB Execution. 

BankF. Açt July 1, 18Ô8, c. 541, § 67f, 30 Stat. 564 [U. S. Comp. St. 
1901, p. 3449], provlding tliat ail levies, judgments, attachruents, or 
otlier liens obtalned througli légal proceedings agàinst an insolv'ent with- 
In four montis prior to his bankruptcy sball be deemed null and void,. 
and the property affected shall be discharged from the lien and.shall 
pa^s to the trustée, does not apply to a case where a sheriff bas soUl 
prQperty tinder an exécution, dellvered it to the purehaser, and collected 
ànd paid' over the proceeds to the judgment creditor before the institu- 
tion 6f the bankruptcy proceedings, and the trustée cannot maintain 
summary proceedings in the bankruptcy court to compel the creditor to 
turnover the property or its proceeds; tbe only remedy open to him 
being a plenary suit to recover the proceeds as a voidable préférence 
under section 60b (30 Stat. 562 [tJ. S. Comp. St 1901, p. 3445]). 

In Bankruptcy. Proceeding to punish for cotitempt for disobedi- 
ence of referee's order to surrender property or money. 

In May, 1900, William Kerron obtained a Judgment against J. W, Bailey, 
the bankirupt in this proceeding, for the sum of $337, and attorney's fées 
and costs. Thereafter exécution was issued and levied on certain property of 
the bankrupt, which was, on August 1, 1903, sold by the sheriff; Kerron^ 
beeoming the purohaser at $465.50. By pétition of certain creditors, flied 
August 21, 1903, and the admission of Bailey, flled on the 29th, he was, on the 
latter daté, duly adjudged a bankrupt, 0. 6. Savage havlng been appointed 
trustée, he, some time in November, served on Kerron a demand in writing 
for the property so sold, and also for the said sum of $465.50 bid therefor, 
which, on being refused, he applied to the référée, on December 16, 1903, for 
an order requiring Kerron to appear and sliow cause why he should not be 
required to deliver snch property and money to the trustée. Such order 
being granted, Kerron appeared specially, on December 26th, the day flxed 
therefor; but, faillng to make further défense, the référée ordered and di- 
rected him to deliver and pay to the trustée the property and money de- 
scribed and mentioned, within 10 days thereafter. On April 16, 1904, it was 
further made to appear to the référée that Kerron had failed to comply with 
such order, and, no cause being shown why he was unable to obey the same, 
the contempt of Kerron was entered, which record Is certified to the court 
for further adjudication, Kerron, by his affldavit filed hère, shows further 
that, since the purchase of the property by Un\ at slieriff's sale, and before 
the bankrupt was so adjudged,,he dîsposed Of ail of it except one United 
States cream separator, which Is now in' his possession; that at the time 
of sale he haid no Imowledge or belief that Bailey would be adjudged a bank- 
rupt; and thatiàll the proceeds of the sale were tumed over to him by the 
sheritt before the pétition in banltruptcy was flled. Wherefore he prays that, 
he be relieved of the contempt. 

L. H. McMahan, for trustée. 

Geo. S. Shepherd, for défendant William Kerron. 

WOLVÊRTÔN, District Judge (^fter stating the facts). Based. 
upon the record, the question arises whether Kerron should be re- 
quired to turn over the property, or the money that he bid for it, or, 
in default thereof, should be adjudged to be in contempt. That. 
there may be no confusion, it should be premised that in any evçnt the. 
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trustée coùld only be entitled to the property or the money, the pro- 
ceeds thereof , and not to both. The demand is for both, and the 
pétition seems to comprise both. But that would constitute a double 
relief for the samè cause, and would work a palpable injustice. How- 
ever, as lunderstand counsel, it is the money that the trustée is seek- 
ing to hâve delivered to him, rather than the property-^such being the 
préférable relief — and I shall consider the case upon that hypothesis, 
although it can make no différence in légal contemplation whether 
he is seeking the money or the property. 

The relief is sought by virtue of section 67f of the bankruptcy act 
(Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 
3449] ) , which provides : 

"Tliat ail levies, judgments, attachments, or other liens, obtained through 
légal proceedings against a person who is insolvent, at any tiine wlthin four 
months prior to the flllng of a pétition in bankruptcy against liim, shall 
be deemed null and void in case he is adjudged a bankrupt, and the property 
afCeeted by the levy, judgment, attachaient, or other lien shall be deemed 
wholly discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the right under such levy, judgment, attachment, or other lien 
shall be preserved for the beneflt of the estate ; and thereupon the same may 
pass to and shall be preserved by the trustée for the benefit of the estate as 
aforesaid. And the court may order such conveyance as shall be necessary 
to carry the purposes of this section Into efCect: Provided, that nothing 
herein contalned shall hâve the effect to destroy or Impair the title obtained 
by such levy, judgment, attachment, or other lien, of a bona flde purchast-r 
for value who shall hâve acquired the same without notice or reasonable 
cause for inquiry." 

By a judicial interprétation of this section it has been ascertained 
that it is the lien which is obtained or created by the levy, judgment, 
or attachment, or other process, that is invalidated, and that, where 
the lien has been obtained more than four months prior to the filing 
of the pétition, it is not only not to be deemed to be null and void 
on adjudication, but its validitv is recognized. Metcalf v. Barker, 
187 U. S. 165, 174, 23 Sup. Ct. 67, 47 L. Ed. 122. Being invalidated, 
the property is divested of the incumbrance, and the trustée takes it 
by succession from the bankrupt as if none had ever existed or had 
been claimed. The distinction should be held in mind between the lien 
claimed upon the property by virtue of the levy, attachment, etc., and 
the property itself. It is the lien that section 67f treats of and is 
designed to affect directly. The property is only affected incidentally 
by a discharge of the lien. A judgment itself does not necessarily 
constitute a lien upon any property, unless made so by statute. Usually, 
as it respects personal property, it only becomes a lien by virtue of 
an exécution and a levy thereunder. From the time of the levy, the 
lien is deemed to attach, and not before. Collier on Bankruptcy (4th 
Ed.) p. 419. It can make no différence, therefore, in this case, that 
the judgment was obtained long prior to the filing of the pétition 
in bankruptcy. The levy was made some time prior to August 1, 1903, 
and less than four months preceding the filing of such pétition. ■ 

In the case In re Francis-Valentine Company, 2 Am. Bankr. Rep. 
188, 93 Fed. 953, it was held that, where property is in the hands 
■of a sheriff under certain writs of attachment, in a suit commenced 
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within four months before the filing of a pétition in bankruptcy, 
the trustée of the bankrupt is entitled to possession as against the 
sheriiï; and that the court of bankruptcy has jurisdiction upon a 
summary pétition by the trustée to order the sheriflf to restore sUch 
property to him; The property itself, it will be seen, was hère in the 
hands of the sherifï ^ the same not having beeii sold by virtue of any 
further writ. 

In another case (In re Franks [D. C] 95 Fëd. 635) a pétition in 
bankruptcy was filed within four months after the levy of an attacli- 
ment, and the adjudication followed. In the meantime the sherifï had 
sold the property to a bona fide purchaser, for value, and coUected 
the proceeds. It was held that such proceeds constituted a part of the 
estate, in bankruptcy, and could be recovered by the trustée when 
appointed. In this case it will be seen that the proceeds of the 
property yet remained in the hands of the sherifï, while the property 
itself had passed into the hands of a third party. But, under the 
section above quoted, it was determined that the trustée was empowered 
to claim the proceeds of the property. The'case is in récognition also 
of the right of the trustée, as provided by the section cited, to adopt 
the benefit of the procèiss called into réquisition by the claimant, and 
thereby to avail himselî of the proceeds of the sale, as the claimant 
could, if no pétition had been filed or adjudication had. 

In the case In re Kenney, decided in the District Court for the 
Southern District of New York (95 Fed. 437), it was held that where, 
withm the four months before the filing of a pétition in bankruptcy 
against an insolvent judgment debtor, an exécution had been issued 
and levied, and sale màde, the title to the proceeds of the sale yet 
remaining- in the hands of the sherifï belonged to the bankrupt 
estate, which proceeds must be paid over to the trustée when appointed. 
The doctrine was adhered to on a rehearing. 97 Fed. 554. The case 
was subsequently appealed to and affirmed by the Circuit Court of 
Appeals, Second Distirict. 105 Fed. 897, 45 C. C. A. 113. 

The case at bar, however, présents a différent condition from either 
of the foregoing, by reason of the fact that the purchaser, who is the 
judgment creditor, has come into the property by virtue of the sheriff's 
sale, which had been consummated prior to the filing of the pétition in 
bankruptcy, and everything had been done that was required by law 
to be done for a transfer of thë debtor's property to the purchaser, 
through the process of the court, so that, at the time of the filing of 
the pétition in bankruptcy, the debtor was not the owner of the 
property, and, not being the owner, a fortiori he was not the owner 
of the proceeds thereof. Keeping in mind, noW, that it is the lien 
that is dëclared void by virtue of section 67f, and not the transfer, 
one can readily understand that the section does not affect the trans- 
action vitaily, or render it void. This has been decided by the case 
of Levor V. Seiter et al., 8 Am. Bankr. Rep. 459, 74 N. Y. Supp. 499. 
The Gâse was first decided in the New York Suprême Court, Spécial 
Term (Levor v. Seiter et al., 5 Am. Bankr. Rep. 576, 69 N. Y. Supp. 
987) ; it being there held that, where a judgment has been had and a 
levy màde within four months of the filing of the pétition in bank- 
ruptcy, and the property sold, and the money, the proceeds of the 
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sale, turned in to the hands of the judgment créditer, the lien of the 
judgment and levy were wholly void, and the créditer could be com- 
pelled to return the money in a plenary suit instituted by the trustée 
for that purpose. But this case was reversed on appeal to the Appellate 
Division of the Suprême Court of that state (see Levor v. Seiter et al., 
supra), where it is held that, the money having been paid over to 
the judgment créditer before the filing of the pétition in bankruptcy, 
the case does not fall within the provisions of section 67f of the 
bankrupt àct, and that the lien created by the judgment and levy is 
not rendered void by the adjudication. It was further held, in that 
case, that the remedy, if any the trustée had, was by action against 
the créditer for having received a préférence under the provisions 
of sections 60a and 60b (30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]) ; 
but that, in erder that he might succeed in such action, it was neces- 
sary that he allège and show that the créditer had reasonable cause 
to believe that the bankrupt, by sufïering judgment to be taken against 
him, intended to give a préférence. So that, in view ef this case, it 
is manifest that the trustée is not authorized by this summary remedy 
to require the purchaser te pay the proceeds of the property in his 
hands to him. But, while there seems to be some contradiction ameng 
the autherities as to when the summary preceeding will be entertained, 
it is well settled that it is not appropriate fer a recevery of the proper- 
ty, or the proceeds thereof, after the same has passed into the hands 
of the purchaser, ail prior to the pétition and adjudication in bank- 
ruptcy. After the property has passed under such conditions, it 
amounts to a transfer, and it becomes a préférence, if liable at ail to the 
suit of the trustée, and the manner of recevery is prescribed by sec- 
tiens 60a and 60b of the bankruptcy act. In such event, it is also 
necessary to show that the préférence was received by the beneiîciary 
under a belief en his part, or having reasonable grounds therefor, that 
it was intended for such purpose. Otherwise, even the transfer is 
not voidable. 

There is no question hère as te the bona fides ef the purchaser under 
section 67f; but the enly one that can be made is as to whether the 
sale by the sherifï, and the corresponding transfer, constituted a préf- 
érence. This, as I hâve seen, is not triable by the summary proceeding 
adepted, and can enly be determined in a suit by the trustée for that 
purpose. 

It follows that the preceeding should be dismissed, and Kerron dis- 
charged of the contempt; and such will be the order of the court. 



JONES V. HOOVER. 

(Circuit Court, D. Oregon. February 19, 1906.) 

No. 2,905. 

Public Lands — Unpatented Lands — Equity Jubisdiction. 

While a court of equity wiil not interpose to détermine as to the 
ultimate légal title to publie lands while the same abldes still in the 
government, and the process o£ its acquirement by private right con- 
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ttaues In flerîjlj; wlttjat least Interpose togive or malntaln possession 
whpre suçh pés^sesslon Is an essentiàl 'for completlng purchaseunder the 
acts of. Corigr&^'rëlatiiig to the disposition of'sucti lands, ànë to that 
end wîil revië# 'filé acts of the Land -Department la its construction of 

.the law applicable to the conditions prevailing. i 

[Ed. Nots.-^Fûr casfâ In point, see vol. 41, Gent Dig, Public Lands, 

§§.341-343.];; ■, . - , i .■ : 

2. Same— Sale of; Umatilla Indian Lands— Construction of Statutes. 

Act March 3, 1885, c. 319, 23 Stat 340, relatlng to the Umatilla Indian 

réservation In Oregon, after providing for setting apart land« for âllot- 

ments to the Indians, required the remalnder ot the lands to be sur- 

■ veyed, appraisëd, and sold at public auction, and provided that each pur- 
chaser should be entitled ta purchase at such sale "160 acres of . un- 
tlmbered lands and an additional tract of 40 acres of tim- 

; bered lands and no more," and that before patent , issued for the un- 
timberéd lands he shpuld be required to make proof that he had re.sided 
on the land purchased at ' least one year and had reducëd 'at least 2.5 
acres to cuitlvation. A portion of the lands not having been sold at the 
pnbiic gale, Act July 1, 1902, c. 1380, 32 Stat. 730, was passed authorizlng 
thelr sale at priva te sale "in conformlty wlth the provisions of" the prior 

'apt, "provided" that any bona fide settler on any of said lands should 
hâve the préférence right to buy the same for 90 days. Heïiï, that the lat- 
er act was supplementary to the flrst, and both must be Construed togeth- 
er as a single act. and a purcbas«r of 160 acres of untimbered land under 
the flrst was disquallfled bythe limitation thereln from buying under the 
second, although hewas a settler on the tract he sought to buy; the 
els^use foUowing the Word "provided" In sald act not being a technlcal 

' provlfeo, nor intended 'to except settlérs from any of the limitations im- 
posed on al] purehasers. - 

InE^mity. On demurrer to bill. 

The cônaplàinant by his-bill of complaint avers and shows, In brlef, that 
in Septeraber,. 1899, he settled upon the S. W. % of section 34, township 2 
N., range 33 Ï3.>. W- M,, in Umatilla county, Or. (the same being untimbered' 
land and witmn'the original limlts of the Umatilla Indian réservation), and 
established his résidence thereon, Wlth the intention of making the same bis 
permanent homri,: and bas slnce c'ontinuously resided thereon ; that by virtue 
of an act of Congress, approved March 3, 1885 (23 Stat. 340,, c. 319), en- 
titled "An act providing for allotment of lands in severalty td.the Indians 
résiding upoh the Urnatilla réservation, In the state of Oregon, and granting 
patents theréf or," and for other purposes," and an act supplementary thereto, 
approved Jduè 29; 1888 (25 Stat. 239, c. 503), a sale was had of unallotted 
lands nponîfialdi réservation, and the opmplainant became the purchaser of 
160 acre? .off^witlmberedi land thereof, and thereafter obtained patent for 
the saine from the général govérnmènt, but that he did not purchase any 
timbered land; that at the said sale of said unallotted lands a large portion' 
therêof yèt remained unséld ; that thereafter, ahd at the date of the passage 
and approyal of the act of , Oongi-ess of July l,,:a902 (32 Stat. 730, c, 1380), 
complainant was residlng upon the land flrst herein described, and had 
thereon, of which he was the owner, certain substantial improvements, eon- 
sisting of a dwelling house, etc. (fully describing the same), and thereupon, 
and about August 2, 1902, applied, under the provisions of said act, to 
purchase the same ; that he made cash entry thérefor. No. 352, and paid the 
purchase price,, and al^ the same timeapplled to purchase 40. acres of tim- 
bered land. paying also the purchase priée thérefor; that the register and 
recelver of the United States Land Office at La Grande, Or., accepted the 
purchase priée for both tracts, and issued final receipt for the payment of 
the same, and that complainant ând hls family hâve slnce contlnued to, and' 
do faow, réside upon and oecupy the sald land so purchased; that thereafter, 
and prior to August 5, 1903, complainant filed with the register and re- 
celver his written' notice «f his Intentl&n to make proof 6î his said entry, on 
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publication of which he submltted his proofs ot résidence and eultivation, 
to the satisfaction of sucli offieers, and ttiat, in respect of said purcbase and 
entry, he bas done ail tbings required by law, or by the rules and régula- 
tions of the honorable Commissioner of the General Land Office and the 
honorable Secretary of the Interior, to be done in the premises, by reasou 
whereof he is the owner of the équitable title to said tracts of land, and is 
entitled to be protected in his possession of the same; tbat thereafter the 
défendant commeneed a contest against said entry of complainant as to the 
land herein described, upon the ground that complainant had theretofore 
exercised his right to the purchase of lands upon said Umatilla réservation, 
and was not therefore entitled to purchase at any subséquent sale; that 
said contest was denied by the register and receiver, but subsequently sus- 
talned on appeal to the Commissioner of the General Land Office, and again 
by the Secretary of the Interior; that in pursuance of the ruling of such 
latter oflicers the register and receiver hâve since issued to the défendant 
a receipt for the final payment for the purchase price of said land. Where- 
fore he now daims to be the owner thereof, and entitled to possession, and 
threatens to forcibly eject complainant therefrom. and, unless restrained, 
will attempt to possess himself of both the land and complainant's im- 
provements, to the latter's irréparable injury, and that complainant is with- 
out any plain, speedy, or adéquate remedy at law. The prayer is that de- 
fendant be enjoined from entering or taking possession of said land, or in 
any way interfering with complainant's possession until the final détermina- 
tion cl the cause ; that on final hearing the complainant be decreed to be the 
owner in fee simple of the land in dispute, and to bave complied with ail the 
provisions of the act of Congress of July 1, 1902 (32 Stat. 730, c. 1380), en- 
titling him to a patent; and that it be further decreed that any patent issued 
to the défendant, or any title acqulred by him, shall inure to, and be held in 
trust for the use and beneflt of, complainant. To thls complalnt the de- 
fendant bas demurred, oa the grounds, first, that the court is witbout juris- 
diction of the subject-matter ; and, second, that the complaint does not state 
facts entitling complainant to the relief demanded. 

James H. Raley, John J. Balleray, and John McCourt, for com- 
plainant. 

L. B., Reeder, for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
Counsel for défendant makes two contentions in support of the 
demurrer: First, that, the légal title to the premises never having 
passed ont of the gênerai government, the jurisdiction for determin- 
ing who is entitled thereto remains exclusively with the Land De- 
partment, and that, until patent issues, a court of equity will not 
interpose to control the rights of the parties litigant — in other words, 
that a court of equity is without authority in the premises until 
the government has first divested itself of jurisdiction by absolute 
grant or the issuance of its patent — and, second, that under a proper 
interprétation of the acts of CongreSs of March 3, 1885, and July 
1, 1903, complainant was not qualified to purchase the land in dispute, 
and therefore is not entitled to relief. It has been many times held 
by the Suprême Court of the United States that, while the légal title 
to public lands yet remains in the gênerai government, the Land 
Department has absolute jurisdiction to détermine with référence 
thereto, and to award it to whomsoever may seem, under the rules 
governing the sale and disposition of sttch lands, tO be entitlçd there- 
to, and that until patent issues equity will not ordinarily assume juris- 
diction to contrpl the rights, of parties contestant. The doctrine of 
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Johnson v. Towsley, 13 Wall. 72, SO L. Ed. 48S, has become the 
doctrine of ail the cases since. TowSley had a patent certificate frotn 
the government, and Johhson a patent absolute. The case was in 
equity, and the question whether Johnson had not received the title 
that should hâve been given Towsley. The court, speaking through 
Mr. Justice Miller, said, âmong other things: 

"This court bas at ail tlmés been carefui to guard itself against an in- 
vasion'of the functions coEflded by la'w to other departments of the govern- 
ment, and In référence to the proceedings before the offlcers intrusted with 
thé charge pf selling the public lands It, has frequently and flrmly refused 
to Interfère with them In the discharge of their duties, either by mandamus 
or injùnetion, so long as the title remained in the United States and the 
matter was rightfuUy befoi-'e those offlcers for décision. On the other hand, 
It has constantly asserted the rlght of the proper courts to inqulre, after the 
title had passed from the government, and the question became one of private 
right, whether, accordlng to the establlshed rules of equity and the acts of 
Congress concerning the public lands, the part? holding that title should hold 
absolutely as his own, or fts trustée for another." 

Following this is Warren V. Van Brunt, 19 Wall. 646, 22 L. Ed. 219, 
wherein title had passed dut of the government by patent. The 
court : reiterated its doctrine, quoting the latter part of the above 
paragraph. The next isShepley v. Cowan, 91 U. S. 330, 23 E. 
Ed. 424, also a case whèf'e the patent had issued. The court says: 

"The offlcers of the Land Department are speclally designated by law to re- 
celve, çonsider, and pass upon; proofs presented with respect to settlements up- 
■ on the public lands, with a view to seçpre rights of pre-emptlon. If they err 
in the construction of the law applicable to any case, or if fraud is practieed 
upon them, or they theinselves are chargeable with fraudulent practices, 
their rulings may be revlewed and annulled by the courts when a controversy 
arises between private parties founded upon their décisions." 

By référence back to Johnson v. Towsley, it will be seen that by 
the use of the words "private parties" is probably meant such parties 
as hâve acquired the légal title and hold by "private right." Passing 
the case of Moore v. Robbins, 96 U. S. 530, 24 L. Ed. 848, to which 
I will recur later on, thè next following is Marquez v. Frisbie, 101 
U. S. 473, 474, 25 L. Ed. 800. This was originally instituted by pé- 
tition in the State court, setting forth several reasons why the dé- 
cision of the Department df the Interior against plaintifï's claim as 
a pre-emptor, and in favor of others, was erroneous, and praying a 
decrèe of the court dçclaring him to be the true owner and his 
right to thé légal title paramount. The patent hère had not issued. 
The court, again speaking through Mr. Justice Miller, says: 

. "It plalniy appears from this [referring to an allégation in the pétition], 
flrst, that défendants had not the légal title; second, that it was in the 
United States ; and, third, that thé matter was still In fleri, and under the con- 
trol of the lahd offlcers." 

And later, in declaring the law applicable, it continues: 
"We bave repeatedly held that the courts will not interfère with the of- 
flcers of the government while in the discharge of their duties in dlsposing 
of the public lands, either by injunction or mandamus. • * • After the 
United States has parted with its title, and the individual has become 
vested with it, the equitles subject to which be holds it may be enforced, 
but not before"— citing Johnson v. Towsley and Shepley v. Cowan, supra. 
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Again, în United States v. Schurz, 103 U. S. 378, 396, 26 h. Ed. 
167, that being a mandamus proceeding to require the Secr^tary 
of the Interior to deliver a patent, the court says: 

"Thls court has wlth a strong hand upbeld the doctrine that so long as 
the légal title to thèse lands remained In the United States, and the proceed- 
ings for acquiring it were as yet In fleri, the courts would not interfère to 
control the exercise of the power thus vested in that tribunal. Ta that 
doctrine we still adhère." 

So in Michigan Land & Lumber Company v. Rust, 168 U. S. 589, 
592, 593, 18 Sup. Ct. 208, 209 (42 L. Ed. 591) : 

"Generally speaking, while the légal title remains in the United States, the 
grant is in process of administration, and the land is subject to the jurisdic- 
tion of the Land Department of the government. * * * In other words, 
the power of the departœent to inquire into the extent and validity of the 
rights clalmed against the government does not cease until the légal title 
has passed." 

The power of the department, it must be conceded, to exercise 
its jurisdiction to détermine whether an équitable title has passed 
might at times, dépend on notice to interested parties, but this only 
reinforces the gênerai doctrine that its jurisdiction continues until 
the ultimate title has passed from the government. Again, in Brown 
V. Hitchcock, 173 U. S. 473, 19 Sup. Ct. 485, 43 L. Ed. 772, which was 
also a mandamus proceeding, after repeating the above quotation 
from United States v. Schurz, the court further says : 

"We do not mean to say that cases may not arise in which a party Is 
Justifled in coming into the eoil"1:s of the district to assert his rights as 
against a proceeding in the Land Department or when the department re- 
fuses to act at ail. * • * But what we do afflrm and reiterate is that 
power is vested in the departments to détermine ail questions of équitable 
right or title, upon proper notice to the parties interested, and that the courts 
must, as a gênerai rule, be resorted to only when the légal title has passed 
from the government. When it has so passed, the litigation will proceed, as 
it generally ought to proceed, in the locality where the property is situate, 
and not hère, where the administrative functions of the government are car- 
ried on." 

Thus it will be seen that, by an unbroken Une of cases in the Su- 
prême Court of the United States, the doctrine has been firmly es- 
tablished that while the title remains in the government and is yet in 
process of acquirement by the purchaser — in other words, while it is 
"in process of administration" (to use the expression of Mr. Justice 
Brewer in Michigan Land & Lumber Co. v. Rust, supra) by the 
department — the courts are wholly without jurisdiction to déter- 
mine as it respects the ultimate title and to déclare its ownership in 
private right. But, notwithstanding such doctrine, the Suprême 
Court has entertained jurisdiction to déclare the équitable riglats of 
parties in différent stages in the process of acquirement. of the légal 
title to public land. Moore v. Robbins, 96 U. S. 530, 24 L. Ed. 848, 
is a case of that nature. Moore and Davis were défendants in the 
suit ; each claiming title to a distinct tract or parcel of land as against 
plaintifï Robbins. Patent had issued to Moore, but Davis had in 
support of his claim the final décision only of the Land Department 
that he was entitled to patent. Jurisdiction was clear as to the Moore 
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tract; not .so as ît rdated to Davis. But in the retiantion and exer- 
■cise.of jurisdiction, thccasç having gone up irom the Suprême Court 
ol Illinois, the courtisaid: 

"It is ftot àènled, hoWeVèr, that to orie or the othef oî the parties flow 
before t{ïè couict this tltlé equitably belongs, and It is the purpose of the 
présent suit to décide that question." 

And, further, having référence to the décision of the L,and Depart- 
ment; i 

"And, though no patent bas been issued, that décision remains the anthor- 
Itative judgment of the department as to who bas the equitabJe right to 
the land.» 

So it was that the court did adjudicate with^ référence to the 
pending équitable title, notwithstanding' that patent had not then 
issued; and,' in doing so^ it' must be conceded it detêrmined with 
respect to the legality of the act of the Land Department in making 
its final décision as to who was entitled to patent. So in Orehard v. 
Alexander, 1S7 U. S. 873, 15 Sup. Ct. 635, 39 L. Ed. 737, a case in 
«jectment instituted in the superior court of the state of Washington, 
where the final receipt of the register and receiver, issued, in the 
course of obtaining title ihrough pre-emption, wàs sufficierit upon 
which to maiiitain an action for possession. An équitable défense 
was interposedj whereby it;was shown that the final , receipt upon 
which plaintiff relied to maintain his possession had been annulled by 
the Land .Department, a^id that thereupon a patent certificate had 
issued to the defendaijt in the action. Upon the reply made by 
plaintiflf the question was presented whether the Conimissioner of the 
Land Department or.thè .Secretary of the Interior was vested with 
jurisdiction to reviéw thë action of the register and receiver in their 
détermination a? respects ithe jnatter of settlemeiit/andimprovement; 
it being claimed by plaintiff. that his final certificate was evidentiary of 
a final adjudication in a qUasi judicial way, and not subject to annul- 
riient by any other aUthority. Jurisdiction was maintained in the 
state court to try out this question, and upon a writ of error to the 
Suprême Court of the Uiîited States the casé was resolved adversely 
to the plaintiff, by a holding which involved an examination and ap- 
proval of the action of the-Land Department annulling platntiff's final 
certificate ; thus defeating plaintiff. in his possessory action. So that 
the court did hère in fact: entertain cognizance to review the action 
of the Land Department while the légal title yet remained in the 
government; but it was for the pûrpbse of determining a possessory 
right, not an ultimate irighti to the légal title. In this connection, 1 
may appropriately recall some further utterances of the court in 
Marquez v. Frisbie, supra.: . Af ter declaring what the court had pre- 
viously held, it explained: 

"We did not deny the rlèht bf the courts to deal with the possession of 
the land prlor to the Issue ofi' the patent, or to enfprce eontracts between 
the parties eoncerning the land, but it is impossible thus to transfer title 
which is .yet in the Un.! ted States." ., 

Then, as a rçason for determining the controversy on tlie pleadings, 

the court says: 
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"But, if It can be made entirely plain to a court pf equity tliat on facts 
about which there is no dispute, or no reasonable doubt, those offlcers bave, 
by a mistalie of the law, deprlved a man of bis right, It will give relief. 
Looliing to tbe complaint in tbis ease, no sucb clear statement of a mistalve 
of law is to be found." 

Thus indicating that, notwithstanding the very positive rule laid 
down in that case that while the matter was in fieri, and the légal 
title had not yet passed from the United States, the courts could not 
assume to adjudicate touching the uîtimate légal title, yet that, if 
there was a clear right of which a person was being deprived through 
a mistake of the law, equity would interpose to relieve the situation. 
In consonance with the case of Moore v. Robbins, the Suprême Court 
of Minnesota, in McHenry v. Nygaard, 73 Minn. 2, 74 N. W. 1106, 
entertained jurisdiction in equity to détermine a controversy while 
yet the United States held the bare légal title ; it being conceded 
that the équitable title was either in the plaintiff or the défendant. 

In Oregon it bas been held that a party who has made entry upon 
the public lands under the homestead and pre-emption acts, and has 
taken the initial steps toward acquiring title from the government, 
is in a position to invoke équitable relief by way of putting him in 
possession, where kept out by another, that he might complète his 
résidence and cultivation, and perform such other acts as are re- 
quired by law, looking to his obtaining the uîtimate title through his 
purchase from the gênerai government. Kitcherside v. Myers, 10 
Or. 21 ; Jackson v. Jackson, 17 Or. 110, 19 Pac. 847. 

In a still later case (Moore v. Halliday, 43 Or. 243, 72 Pac. 801, 
99 Am. St. Rep. 724) the doctrine is adhered to; the court remark- 
ing that, "in each of thèse cases, however [citing the above with 
others], the équitable intervention was based upon the defendant's in- 
terférence with the plaintifï's right to possession"; but the plaintifï 
was denied the right he demanded, which was that his équitable title 
be quieted as against an alleged équitable title of défendant, where 
possession was not disturbed or threatened. 

If a court of equity will interpose to give possession where the 
rightful claimant is out, but entitled thereto, to enable him to comply 
with the requirements of the law so that he may prove his claim, it 
will surely, with equal authority, restrain a trespass where such 
trespass will prevent the rightful claimant froni doing like acts 
necessary to the acquirement of his title. I think I am safe in de- 
ducing this principle from the foregoing authorities: That, while a 
court of equity will not interpose to détermine as to the uîtimate légal 
title to public lands while the same abides still in the government 
and the process of its acquirement by private right continues in fieri, 
it wiU at leàst interpose to give or maintain possession where such 
possession is an essential for completing purchase under the acts of 
Congress relating to the disposition of such lands, and to that end 
will review the acts of the Land Department in its construction of 
the law applicable to the conditions prevailing. 

Applying thèse rules to the présent case, it is manifest that the 
suit is not maintainablc' to détermine the respective rights of the 
parties as it regards the légal or uîtimate title to the land in dis- 
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pute, for ît is still ip. process of administration by the L,and Depart- 
ment. The prayer of the bill of coraplaint would seem to contemplate 
this relief, and hone other. But, as the greater always includes the 
less, I am disposed to consider the bill as one to restrain the de- 
fendant from gaining possession of the premises, and thus interfering 
with the plaintifiE in doing those acts iiecessary and requisite under 
the law to the acquirement of the ultimate or légal title. This re- 
quires a construction of the acts of Congress of March 3, 1885, Jnne 
39, ,1888, and July 1, 1903, to détermine their meaning and purpose. 
The act of March 3, 1885 (33 Stat. 340, c. 319), by its first sec- 
tion required the appointment of a commission, whose duty it was to 
go upon the réservation and détermine the amount of land requisite 
to make the. designated allotments to the Indialis, and to set apart 
for that purpose, together with 640 acres for an industrial farm and 
school, ail in a compact form, not exceeding in the aggregate 130,000 
acres. By its second section it provided: 

"That as soOn as the report of sâid commission in respect to the new 
boundaries o£ said réservation shall be approved, the resldue of said réserva- 
tion lands not included in said new Unes shall be surveyed, if not aiready 
surveyed, or if the stakes and monuments, if surveyed, hâve become so 
obliterated that the Unes cannot be ascertained, and thê samé shall be ap- 
praised and classlfled into timbered and untimbered lands ; and In case where 
improvements hâve been made by any Indian or for the United States upon 
tinch lands, such improvements shall be separately appraised, and if the 
same belong to an Indian, such Indian shall be relmbursed the value of 
such improvements, in money; but no lands shall be appraised at less than 
one dollar and twenty-flve cents per acre. The said lands, when surveyed 
and appraised, shall be sold at the proper land office of the United States, 
by the register thereof, at public sale, to the highest bidder, ata prlce not 
less than the appraised value thereof, such sale to be advertised in such 
manner as the Secretary of the Interior shail direct. Each purchaser of 
any of said lands at such sale shall be entltled to purchase one hundred and 
sixty acres of untimbered lands and an additional tract of forty acres of 
timbered lands, and no more. He shall pay one-third of the purchase-price 
of untimbered lands at the tlme of purchase, one-third in one year, and 
one-third in two years, with interest on the deferred payments at the rate 
of flve per ceptum per annum, and shall pay the full purchase-price of tim- 
bered lands at the time of purchase. And where there are improvements 
upon the lands purchased which shall hâve been separately appraised, the pur- 
chaser shall pay the appraised value of such improvements at the tlme of 
purchase, in addition, to the amounts hereinbefore required to be paid. Each 
purchaser shall, at the tlme of mailing his purchase, make and subscrlbe 
an oath or affirmation that he is purchasing said lands for his own use and 
occupation, and not for or on account of or at the solicitatlon of any other, 
and that he has miàde no contract whereby the title thereto shall, directiy or 
indiréctly, inure to the benefit of another. And if any conveyance is made 
of the lands set apart and allotted as herein provided, or any contract made 
touchlng the same, or any lien thereon created before the Issuing of the pat- 
ent herein provided, such Conveyance, contract, or lien shall be absolutely 
nul! and void. And before a patent shall issue for untimbered lands the 
purchaser shall make satisf actory proof that he has resided upon the lands 
purchased at least one year and has reduced at least twenty-flve acres to 
cultivation. No patent Shall issue until ail payment shall hâve been made; 
and on the failure of any purchaser to make any payment when the same 
becomes due, the Secretary of the Interior shall cause said land to be again 
offered at public or private sale, after notice to the delinquent; and if said 
land shall sell for more than the balance due thereon, the surplus, after 
deducting expenses. shall be paid over to the flrst purchaser." 
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The purpose of the act of June 39, 1888 (25 Stat. 239, c. 503), 
was to permit the sale to be made upon the réservation. 

The act of July 1, 1903 (33 Stat. 730, c. 1380), is entitled "An 
act to provide for the sale of the unsold portion of the Umatil'a 
Indian réservation," and provides: 

"That ail the lands of the Umatilla Indian réservation not Included within 
the new boundaries of the réservation and not allotted or reqiiired for 
allotment to the Indians, and which were not sold at the public sale of said 
lands heretofore held at the price for which they had been appraised. and 
upon the conditions provided in an act entitled 'An act providing for al- 
lotment of lands in severalty to the Indians residing upon the Umatilla rés- 
ervation, in the state of Oregon, granting patents therefor, and for other 
purposes,' shall be sold at private sale by the register of the land office in the 
district within v^hich they are situated at not less than the appraised value 
thereof, and in conformity with the provisions of said act: Provided, that 
any bona flde settler upon any of said lands who Is the owner of sub- 
stantial improvements thereon, and who has so settled and Improved any 
subdivision of said lands, with the Intent of permanently residing on the 
same as a homestead, shall hâve a préférence right to buy the lands so 
settled upon by him at any time within ninety daya after the passage of 
this act, upon making satisfactory proof in the local land office as to settle- 
ment, intent, and improvements." 

The question of construction to be determined is whether a pur- 
chaser of 160 acres of untimbered land, under the act of 1885, is 
disqualifîed to purchase a like quantity and quality of land under 
the act of 1903. In a nutshell, the act of 1903 provides that the un- 
allotted lands remaining undisposed of shall be sold at private sale, 
at not less than the appraised value, in conformity with the pro- 
visions of the act of 1885. This is followed by the further pro- 
vision in favor of bona fide settlers. 

It is practically conceded that ail of the provisions of the act of 
1885 should be read into and become a part of the act of 1903, in so 
far as they regulate the amount of land that any one purchaser 
is entitled to buy, the payment to be made for appraised improve- 
ments, and the payment to the government of the purchase price; 
and require of the purchaser an oath or affirmation that he is 
purchasing for his own use and benefit, and that he has made no 
contract whereby the title shall inure to the benefit of another. And 
it will not be controverted that such provisions should also be read 
into the act of 1902, whereby the purchaser is required before patent 
issues for untimbered lands to make satisfactory proof of résidence 
for at least one year, and that he has reduced 25 acres of his 
purchase to cultivation, and to pay the entire purchase price, as well 
as the provision relating to a resale in case the purchase is not com- 
pleted. So it is that practically ail the provisions of the act of 1885 
are to be read into and become a part of the act of 1903, save the 
requirement that the lands shall be disposed of at public sale; the 
latter act especially providing for their disposition at private sale. 

The real contention of counsel for plaintifif, therefore, is that the 
act of 1903 provides for a disposition of the unsold lands on the 
Umatilla réservation, outside of the diminished reserve, the same in 
effect as if no previous sale had ever taken place, giving to any per- 
son the right to purchase at such sale, and this notwithstanding he 
144 F.— 15 



226 144 FEDERAL REPOETER. 

had acquired 160 acfes of untimbered land at the former sale. In 
other words, that the latter act provides for a sale of such lands 
entirely independent of the formen so that the purchaser is not re- 
stricted in any manner by any previous purchase he may hâve made. 

This contention is supplemented by another, most strenuously 
urged, namely, that the provision in favor of settlers should (be 
treated as a proviso, giving it the force and effect of such a clause 
in its technical sensé, and that the act should be interpreted accord- 
ingly. The first contention is based upon the wording of the clause 
in the act of 1885, namely, "Each purchaser of any of said lands at 
such sale shall be entitled to purchase 160 acres," etc., "and no more," 
placing stress upon the words "at such sale" ; the idea being that it 
constitutëd a limitation to be appliéd to sales made in pursuance of 
that act at public auction, and to none other, and that, when the 
language is read into the more récent act, it has référence to the pri- 
vate sale, or such a one as is thereby authorized to be made, and 
could hâve no relation to any previous sale, thus treating the two 
statutes as eritirely independent one of the other, providing for the 
sale of distinct lands, as if the two acts had no relation in any par- 
ticular. 

The manifest purpose of the act of 1885, besides making allotments 
to the Indians, was to dispose of the remainder of the réservation 
lands for their benefît. Acting in pursuance of that purpose, Con- 
gress provided for the sale of the unallotted lands, adopting the 
policy generàlly applicable to the sale of public lands to homeseekers — 
of limiting the purchase to a specified amount. In this connection, it 
may be questioned whether it did not inhibit ail pre-emptioners and 
homesteaders from purchasing at such sale, except such as had ac- 
quired fractional subdivisions adjacent to the boundaries of the 
réservation, on the ground that thèse latter were especially qualified 
to purthâse sufficient of the réservation lands, under certain re- 
strictions, to fill out their complément of 160 acres. See subséquent 
clause of section 2 of the act of 1885. But, be that as it may, Congress 
purposed disposing of ail the unallotted lands, and the limitation as 
to the amount of individual purchases applied alike to ail. 

Now, when it was ascertained that ail could not be disposed of at 
public sale, Congress, in furtherance of its purpose, gave authority 
for disposing of the remainder at private sale in conformity 
with the provisions formerly made therefor; thus intending, no 
doubt, to supplément its former législation so that its fuU purpose 
might be accomplished. The act of 1902 must be treated, therefore, 
as additional législation to accomplish the primary purpose of Con- 
gress in disposing of thèse unallotted lands. So treated, it becomes 
suppiemenfary tô the original act, and both must be construed as one, 
for the accÔmplishment of a single purpose. In this light there can 
be but one interprétation, which is that the limitation extends alike 
to both acts, and relates to ail the unallotted lands of the réservation, 
whether soldat the first sale, or at private sale, as aUthorizèd by the; 
later act. This' is not a case of adopting another statute by gênerai 
ref ereriàë, but of making additional provision for accomplishing the 
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same purpose, and the two acts must be read as a whole, or, I might 
say, in pari materia, to détermine what the rights and limitations of 
the purchaser are. The utility of the act of 1885 may be said to hâve 
run its course; but it was revived with ail its force, and with ail 
its limitations, by the act of 1903, saving only that the continuation 
of the disposition of such lands should be at private sale, instead of 
public, and that bona fîde settlers should hâve the prescribed préfér- 
ence. In other words, the later act enabled the government to sell 
under the old at private sale. Such is the plain and manifest intend- 
ment of Congress, and I know of no rule of interprétation that would 
give the statutes any différent signification. 

Now, as to the contention that the clause relating to "Any settler," 
etc., is a technical proviso and créâtes an exception : If I am correct in 
the interprétation of the two acts that the latter is merely supple- 
mentary to the former, with a view to enabling the government to 
proceed with the sale of such unallotted lands, and the two were 
designed to operate in pari materia as one act, then the so-called 
proviso should also be read into the act of 1885, and it would stand as if 
no purchases had formerly been made by any one, and the desig- 
nated préférence would be clear and without ambiguity. But it is said 
that Congress must hâve been apprised of the condition that settlers 
had gone upon portions of thèse lands since the attempted disposi- 
tion of them at public sale, and that the provision was made for their 
spécial benefît, without référence to any previous purchases; the 
especial purpose being to dispose of the unsold lands, in any emer- 
gency, for the benefit of the Indians. It is true, no doubt, that Con- 
gress did legislate with référence to the condition that settlers had 
subsequently gone upon thèse lands, but it does not follow that in 
supplementing the previous législation it intended to prefer settlers 
who were also purchasers at the previous sale. The intendment of 
the original act was, without question, that one purchaser should 
acquire of thèse unallotted réservation lands no more than 160 acres 
of untimbered land. Now, there is no apparent purpose in the lat- 
er act to change that policy, and, being merely supplementary to 
the fîrst, I must assume that it did not so intend; otherwise, that it 
would hâve made it plain that purchasers who had again become 
settlers should be preferred also. . The policy of the government, in 
the first instance, was to sell to persons desirous of obtaining land 
for occupancy 160 acres only, and I see no purpose of changing that 
policy by the so-called proviso ingrafted upon the later act, so as to 
give such an occupant, by reason of having become in the meantime 
a settler for the purpose of acquiring a homestead, an additional IGO 
acres of the same quality of land. The policy to sell to one person 
160 acres only remains the same, and it pervades both the old and 
the new act to carry out but one purpose. It may be well doubted 
whether the word "provided" has made of the clause following a 
technical proviso. It is said by Mr. Justice Story, in Minis v. United 
States, 15 Pet. 423, 445, 10 L. Ed. 791 : 

"The office of a proviso, generally, is either to except sometliing from 
the enacting clause, or to qualify or restrain its generality, or to exclude 
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some possible ground of mlsinterpretatlon of it, as extending to cases not 
intended by the Législature to be brought witbin its purview." 

The enacting clause in the act of 1902 relates to the disposition of 
the unallotted lands remaining unsold of the Umatilla réservation. 
The clause touching the préférence to be given settlers might just as 
well hâve been appended without the use of the word "provided" or 
might hâve been made a subséquent section in the act. The enact- 
ing clause disposes to ail persons desiring to buy. The supposed 
proviso prefers the settlers, if they apply to purchase within 90 days. 
The latter excepts nothing from the enacting clause. It possibly 
might be said to qualify or restrain its generality, and perhaps does, 
in a restricted sensé; yet it is manifestly not such an exception as 
comes within the technical rule which allows the "particular intent" 
to "control the gênerai intent of the enactment." "It does not 
necessarily follow," says Mr. Chief Justice Brickell, in Carroll v. 
State, 58 Ala. 396, 401, "because the term 'provided' is used, that 
which may succeed it is a 'proviso,' though that is the form in which 
an exception îs generally made to, or a restraint or qualification im- 
posed on the enacting clause. It is the matter of the succeeding 
wôrds, and not the form, which détermines whether it is or not a 
technical proviso." So in effeet say the learned authors of the 
American and English Encyclopedia of Law (volume 23 [2d Ed.] p. 
292) : 

"Tbe words 'proviso' and 'pro'vided' are apt words to croate a condition. 
But, thoUgh thelr usual, thls is not their invariable,- effect ; and they may be 
shown by the context to express simply a covenant or limitation." 

Recurring to the act of 1902, the enacting clause, construed in 
conhectiton with the act of 1885, provides in eflfect that the unsold 
lands of the réservation shall be disposed of at private sale, in quan- 
tities not greater than 160 acres to any one purchaser, and it might 
just as wèll hâve réad, comprising the alleged proviso, "but that 
bona fide settlers," etc., "making application within ninety days, 
shall hâve a préférence right to purchase." Or, as above observed, 
the latter clause might as well haye been adopted by a succeeding sec- 
tion, and there was no especial reason for employing the word "pro- 
vided" in the context; so that the technical construction claimed 
for the supposed proviso by counsel is inapplicable, construing the 
two statutes as one, and the whole according to its context and the 
manifest purpose of Congress in disposing of such lands to pur- 
chasers for occupation and homestead. Such is the construction 
given to the acts by the Land Department (Davis v. Nelson, 33 Land 
Dec. Dep. Int. 119), and such its ruling made with référence to the 
land in dispute (Hoover v. Jones, 33 Land Dec. Dep. Int. 353), and such 
I beliève to be the reasonable intendment of Congress. 

It fbllows, therefore, that the bill of complaint does not state facts 
entitling the plaintif! to any relief, even for maintaining possession 
pending the issuance of the patent. 

The demurrer will accordingly be sustained. 
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In re WBÀVBR. 
(District Court, N. D. Georgia, N. W. D. December 8, 1904.) 

1. BANKE-DPTCY WlTHHOLDINO OP DlSCHABGE — BNFOECEMENT OF JUDGMENT 

Against Exempt 'Peopebty. 

TJnder the décision of the Suprême Court of Georgia that ttie lien of 
a judgment, altliough obtained witliin four months of the filing of a pé- 
tition in banlcruptcy by the défendant, is not lost as between the judg- 
ment creditor and the banlsrupt, so as to prevent the levy of an exécu- 
tion issued on the judgment on property set apart as exempt by the 
court of bankruptcy, the discharge of the bankrupt cannot affect the 
rights of the judjfment creditor with respect to such lien, and there is 
no reason why diseharge should be withheld until he has enforeed his 
judgment 

2. Same — Judgment Lien. 

The lien of a' judgment on exempt property, which under the law 
of the State remains in force notwithstanding the banlcruptcy of the 
défendant, is not afCected by the fact that the créditer proved his judg- 
ment in the bankruptcy proceedings, where he was allowed by the court 
to wlthdraw such proof without préjudice. 

In Bankruptcy. On application for discharge and motion by credit- 
or for stay. 

M. B. Eubanks, for bankrupt. 

Paul H. Doyal and W. H. McHenry, for objectors. 

NEWMAN, District Judge. The question presented in this case 
is an interesting one. The bankrupt has made application for dis- 
charge. A judgment creditor, whose judgment was obtained within 
four months of the institution of the bankruptcy proceedings. asks 
that the discharge be stayed to enable him to enforce his judgment 
against exemnt property, under the practice stated in Lockwood v. 
Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061. 

The Suprême Court of Georgia, in McKenney v. Cheney, 118 Ga. 
387, 45 S. E. 433, decided that the lien of a judgment, although 
obtained within four months of the fîling of the pétition in bank- 
ruptcy by the défendant, was not lost as between the judgment creditor 
and the bankrupt so as to prevent the levy of the exécution issuing 
on such judgment on property set apart as exempt by the court of 
bankruptcy. In this case the judgment was proven in bankruptcy, 
but by leave of the court the plaintiff in the judgment was allowed 
to withdraw the same from proof, without préjudice, for the purpose 
of proceeding against the property which had been set apart by the 
trustée as exempt. If the proof of a judgment, in view of its sub- 
séquent withdrawal from proof by leave of the court, does not affect 
the lien which the judgment would hâve as against exempt property 
as if it had not been proven at ail, then no reason exists why the 
bankrupt should not hâve his discharge, because, as determined in 
McKenney v. Cheney, supra, and rightly determined I think, the 
discharge in bankruptcy would be no bar to the enforcement of such 
judgment against the exempt property. I am wholly unable to see 
how the proof of a judgment could in any way affect the lien the 
judgment would otherwise hâve, where, by leave of the court, it was 
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withdrawn from proof. It was proven in bankruptcy as a judgment,, 
and withdrawn by the terms of the order as a judgment. While it 
is truc'that, as . this jadgment was obtained within four months, it 
could only hâve participated in the , assets to be administered by the 
court of bankruptcy oti a parity with géileral treditors, because, as 
against other créditer s, the Henwas dissolved by virtue of the pro- 
ceeding in bankruptcy, still I do not see how the lien of the judgment 
would bè otherwise affected. 

Besides this, it is manifest that the intention of the court, in Lock- 
wood V. Ëxchange Bank, was to give the creditors holding waiver 
notes, and without judgment, an opportunity to reduce their claims 
to judgment. For this purpose it was indicated that a postponement 
of the discharge would be proper. It does not apply, in my opinion, 
to judgment creditors whose rights, whatever they may be, hâve al- 
ready been fixed by the rendition of a judgment, when that judgment 
appears to b^ve become, as in this case, a finality between the parties. 
In this case the judgment créditer came into the bankruptcy court, 
proved bis debt, and then, by leave of the court, was allowed to with- 
draw his debt from proof in the bankruptcy proçeeding, for the ex- 
press purpose of enforcing his judgment outside of the bankruptcy 
court. It may be gravely questioned whether he is in a position to 
come into the bankruptcy proçeeding now, after what has occurred, 
and object to the bankrupt's discharge. " After once choosing his 
forum, he, by leave of court, withdrew from it, and it seems to me 
that he should now abide by whatever rights he has outside of, and 
independently of, the bankruptcy proçeeding. 

Believing, as I do, that the judgment in this case would be just as 
efïective against exempt property as if it had never been proven in 
bankruptcy, and as in this view the discharge in bankruptcy will not 
afïect its lien Or the right to enforce it under the décisions of the 
State court, there is no reason for delaying the discharge; conse- 
quently the motion to further stay the bankrupt's discharge is denied, 
and the clerk is dirècted to enter the discharge. 



In re MERBDITH. 

(District Court, N. D. Georgla, E. D. February 28, 1906.) 

No. 69. 

BANKEUPTCYr-RiGHTS OF CEEDITOES HOLDINO WAIVEE NOTBS. 

A ereditor of a bankrupt, who holds a note containlng a watver of 
exemptions, Is in the position of a secured ereditor ; the exempt property 
being In efCect a sécurity for his debt. He may prove his claim for the 
purpose Of pattlclpating In the bankruptcy proceedings, as provided by 
Bankr. Act July 1, 1898,c. 541, § 57e, 30 Stat. 560 [U. S. Comp. St. 1901, 
p. 3443], and, the value of his securlty should be determined in accord- 
ance with the provisions of section 57h, by converting the same into 
money, if it can be done without unduly delaying the distribution of the 
estate, and, If not, by agreement with the trustée or by submitting the 
question to a refèreè, the amount, howeVer determined, to be credited 
on his claim, and upon the balance due;hè la;entitled to dividends. 
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In Bankruptcy. On questions certifiée! from référée. 

Smith, Hammond & Smith, for trustée. 

A. G. & Julian McCurry, and Dorsey, Brewster & Howell, for 
moving creditors holding waiver notes. 

NEWMAN, District Judge. The report of the référée on the 
matter now presented in the above bankruptcy case is as follows : 

"I, Frank L. Upson, one of the référées of said court in bankruptcy, do 
hereby certify that, in the course of the proceedings in said cause before 
me, the following questions arose pertinent to the said proceedings : 

"First. Whether or not an order should be made allowing petitioners to 
withdraw their claims, from the bankruptcy court, In order that they might 
properly participate in the distribution of property in the hands of a re- 
ceiver under state court proceedings, which was subject to the waiver of 
homestead and exemption notes heid by thèse petitioning creditors, so that 
they might realize from Said homestead estate such percentage as might be 
awarded them eut of same. 

"Second. Whether or not an order should be made that the trustée be 
directed, In the payment of dividends, to retain In bis hands a sufflcient sum 
to protect any dividends which might be properly payable thereafter to 
thèse petitioning creditors who hold those waiver notes, so that after such 
claims are proved the dividends on such claims would be of such amount 
as would equal the dividends heretofore paid to other creditors, for the 
amount proved as balance due on the waiver notes. 

"Third. Whether or not an order should be made allowing said petitioning 
creditors, holding said waiver notes, to prove the balance due on their claims 
after the distribution of said homestead estate, provided said claims are 
flied for proof with référée in bankruptcy, wlthin 60 days after final termin- 
ation of said state court proceedings. 

"Fourth. The question as to a stay of discharge having been stricken from 
pétition when presented to me as référée, said question was not considered 
nor passed upon by me. 

"Summary of Fact. 

"This pétition was fiied in this office on the llth day of December, A. D. 
1905, and on the 13th day of January, A, D. 1906, an order was made fixing 
the Slst day of January, A. D. 1900, as the day for hearing same, which 
was to be had at referee's office in Athens, said district of Georgia, at 11 :30 
o'clock in the forenoon. Notice mailed to parties at Interest. On the day 
set for the hearing, A. G. McCurry, Bsq., appeared for petitioning creditors, 
and V. L. Smith, Esq., for the trustée. 

"An amendment was ofCered and allowed adding to pétition the allégation 
that the Mayfield Woolen Mills Clothing Company held two promissory 
notes in amount of $147 each. The claim of Penn & Watson has not been 
filed in this court. 

"It was agreed between counsel that the facts set forth in the pétition 
relating to proceedings In state court, and the former proof of claims in this 
banliruptcy court, the payment of the dividends and returns thereof to 
trustée, were true as set out. 

"Finding of Law. 

"As to the question of the right to withdraw thèse proved claims, I fiud 
that it is a matter within the discrétion of the court, and, where it appears 
not to work to the disadvantage or interest of other creditors and is not op- 
posed by the bankrupt whose interests are affected, that the court would 
allow the withdrawal of the claims. In re Swords, 7 Am. Bankr. Rep. 436, 
112 Fed. 661. 

"I find that the provisions of the law relating to the administration of 
the estate direct and require that the trustée shall close same by distri- 
bution of the resulting funds as expeditiously as possible, compatible wIth 
the best Interests of parties in the cause. 
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"I find that unaer.Act July 1, 1898, c. 541, § 57ii, 80 Stat. 560, 561 [TJ. S. 
Comp. St. 1901, p. 3444], there Is flxed a limitation as to the proof o£ claims, 
at one year from the date of adjudication, and I flnd that the proposed liti- 
gation of thèse petltioning creditors, in the state court, does. not place them 
wlthin the excepting clause of section 57n, allowing subséquent proof of a 
litlgated claim within 60 days after the renditlon of a final judgment had on 
the lltigation within 30 days after the expiration of the year. In re Thomp- 
son's Sons, 10 Am. Bankr. Rep. 581, 123 Fed. 174; In re Prindle Pump Co., 
10 Atn. Bankr. Rep. 405 ; In re Rhodes, 5 Am. Bankr. Eep. 197, 105 Fed. 231. 
, "As I apprehend the meaning and spirit of the décision of the United States 
Suprême Court, to the case of Lockwood v. Exchange Bank, 10 Am. Bankr. 
Rep. 107, ,23 Sup. Ct. 751, 47 L. Ed. 1061, the court ruled and directed that, as 
between the luconvenience to the creditors and parties at interest, of belng 
denled the rlght to subjeet the exempted property to their claims in the court 
of bankruptey, and the bringing of a separate cause in a state court to en- 
force the same, the spirit and letter pf the law required the ruling that the 
property would not be administered In the court of bankruptey, and, be- 
canse of the equities held by waiver note creditors agalnst this partlcular 
fund, the discharge of the bankrupt on application would be stayed for a 
limited tlme, this would not Interfère with the expéditions administration 
of the estate by the trustée, but would simply prevent the bankrupt from 
galning an advantage over certain of his creditors which would work to their 
injury. On tjxe other hand, the ruling of the court goes on to deal with the 
rights existlng between the gênerai creditors and those holding waiver notes, 
and, while deciding It unnecessary to pass upon the question as to whether 
the gênerai creditors hâve any remedy to prevent thèse spécial waiver note 
creditors from sharingwith them in the gênerai fund, and afterwards get- 
ting an additional payment from the exempted property, it is clear that in 
no part of , the décision does the court intimate that it would be équitable 
for this spécial, class of creditors to delay the administration of the estate 
in order to obtain an extra divldend out of a spécial fund, and then come 
back and share with the gênerai creditors on the remainder of their debt 
after cpediting thereon this spécial crédit, and for this purpose ask a spé- 
cial exemption from the limitation of section 57n, as to proof of their claim, 
as well. 

"It might in fact, and probably often does, occur that the waiver notes are 
paid lu full by the exempted property, yet until such was done, If this pro- 
cédure as sought was allowed, the gênerai estate would remain tied up by 
the setting apart of thèse divldends, to the manifest hindrance and delay of 
the administration of the same by the trustée. 

"Nor does there seem to be any method of determining what amount should 
be set apart as reserved divldends for thèse claims, slnee no évidence had been 
adduced showing the actual pro rata to be paid on them by the state court's 
receiver, nor the probable outcome thereof ; nor bas this court any jurisdic- 
tion to détermine the valldity of the waiver clause in said notes, which might 
be in some of them successfully contested in the state court, although, if 
this proposed delay In the administration of this estate is allowed, the fund 
on ail such Invalid waiver notes would be tied up along with those which 
were valid and subsistlng, and this court would therefore hâve to resort to 
the expedieney of guesslng how much of the funds to wlthhold in order to 
compute the probable sums which would be hereafter proved after payment 
from the fund in the state court case, as well as allow the sum so guessed at 
to be withheld for those waiver notes which will share in the spécial fund 
and those (which for the reason they .are disallowed to share in the fund) 
are, alike on the fact of the claims, entitled to do so." 

The case présents the question as to the relative rights of creditors 
of a bankrupt having notes containing a waiver of homestead and 
exemption, and simple contract creditors without any such waiver. 
The question had been referred to in adjudicated cases, but has never 
been expressly decided. 
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In the case of In re Bass, 3 Woods, 382, Fed. Cas. No. 1,091, Mr. 
Justice Bradley, in the opinion rendered in the Circuit Court, review- 
ing the action of the District Court, speaks of it in this way : 

"What equities might arise If there were several creditors, and some of 
them had a lien or claim against the homestead property, and others net, it 
is not necesisary to décide. Those who .hâve no such claim might, perliaps, 
properly object to those having such a claim being allowed to corne in ror a 
dividend against the gênerai assets until they had flrst exhausted their rem- 
edy against the exempted property, on the principle of marshallng assets. 
This would dépend on the question whether the equity of the gênerai crédit-, 
ors is superior to that of the bankrupt and hls family in référence to the 
right of homestead and exemption. In some cases, at least, the equities might 
perhaps be equal, In which case the court would not require the assets to be 
marshaled." 

In Lockwood v. Exchange Bank, 190 U.S. 294, 23 Sup. Ct. 751, 
47 L. Ed. 1061, in the opinion by Mr. Justice White, the question, 
although not determined, was referred to in this manner: 

"As, in the case at bar, the entire property which the bankrupt owned is 
within the exemption of the state law, it becomes unnecessary to consider 
what, if any, remedy might be available in the court of bankruptcy for the 
beneflt of gênerai creditors, in order to prevent the creditor holding th» 
tvaiver as to exempt property from taking a dividend on his whole claim 
from the gênerai assets, and thereafter availing himself of the right resulting 
from the waiver to proceed against exempt property." 

It would be a simple matter of course, if the creditors holding notes 
containing a waiver of homestead and exemption could be paid in 
fuU out of the exempt property upon the principle of marshaling 
assets, as stated by Mr. Justice Bradley in the Bass Case. They would 
first resort to this property upon which they hâve a claim, and gêne- 
rai creditors without waiver none, and being paid in full therefrom, 
could not corne upon the gênerai assets in the hands of the trustée 
in bankruptcy. But the difificuity arises where only a part of daims 
can be paid from either source. It is estimated that something like 
25 per cent, will be realized by thèse creditors having waiver notes, 
out of the exempt property, and something like that per cent., prob- 
ably, out of the gênerai assets; the size of this gênerai dividend be- 
ing dépendent upon the rights of creditors holding the waiver of ex- 
emption. While the creditors having notes with waiver of homestead 
and exemption bave no lien, they hâve a peculiar claim against this 
spécial property, which the gênerai creditors hâve not. This peculiar 
right of the waiver creditors would not seem to be greater than that 
of secured creditors; that is, creditors having a lien by mortgage, 
pledge, or the like. 

In Bell v^ Dawson Co., 120 Ga. 628-630, 48 S. E. 150, Chief Justice 
Simmons, delivering the opinion of the court, refers to the peculiar 
rights of creditors holding notes containing a waiver of homestead 
in this way: 

"The waiver becomes in the nature of a security, in that the debt may be 
made out of any property owned by the debtor, without regard to any exemp- 
tion rights which the debtor would hâve had but for the waiver." 

And again, in the course of the opinion this language is used: 

"The goods exempted are, as above stated, in the nature of a security for 
the payment of the debt" 
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The rights of secured creditprs under the bankruptcy^ act of 1898 
are stated in section 57, subsections "e" and "h." Subsection "e" pro 
vides that: 

"Clalms of secured creditors and those who hâve prloritles may be allowed 
to enable such creditors to participate in tlie proceedings at creditors' meet- 
ings held prier to the détermination of the value of their securlties or prlor- 
ities, but shall be allowed for such sums only as to the courts seem to be 
owing oyer and above the value of their securities or priorities." 

Subsection "h" provides thçit : 

"The value of securlties held by secured creditors shall be determined by 
converting the same Into money according to the terms of thie agreement pur- 
suant to whlch such securities were delivered to such creditors or by such 
creditors and the trustée, by agreement, arbitration, compromise, or litigation, 
as the court may direct, and the amount of such value shall be credited upon 
such claims, and a dlvidend shall be paid only on the unpaid balance." 

It appears, therefore, that secured creditors may prove their claims, 
but shall only participate in the gênerai assets and receive a dividend 
on the amount of their claims, less the amount realized from the se- 
curities lield. It seems to me that the rights of creditors holding 
waiver notes would be the same, or no more than creditors holding 
security. The difficulty presented in this case, and which may arise 
in many cases, is, as a matter of practice, how to reach this resuit. 
The administration of an estate in the bankruptcy court ought not 
to be delayed in order to await what may prove to be a prolonged 
litigation in the state courts over the rights of the waiver creditors 
against the exemption. The object of the bankruptcy courts should 
be the speedy administration of the estate of the bankrupt and the 
prompt distribution among the creditors of what is realized from the 
assets. If the percentage to be realized by creditors holding waiver 
notes out of the exempt property could be reached between the trustée 
and such creditors by agreement bef ore the référée, as provided in 
the case of secured creditors, in section 57h, this would be a prompt 
method of proceeding with the administration of the estate in this 
court. If this is not done, the value to the creditors holding waiver 
notes of their right against the homestead estate — that is to say, the 
percentage which they will realize from it on their debts — should be 
ascertained by the référée in accordance with section 57h of the bank- 
ruptcy act. A method should be readily found to reach the proper 
per cent, to be deducted, in view of the latitude allowed by subsection 
h for ascertaining it. 

The order of the référée in this case is modified in accordance with 
the views hereinbefore expressed. He will allow the proof of the 
claims of thèse creditors holding waiver notes for an amount to be 
ascertained, by deducting the percentage to be received by them 
through the state court from the exempt property. If an agreement 
is not reached between the trustée and thèse creditors having waiver 
of exemption, he will cause such per cent, to be ascertained in ac- 
cordance with section 57h. The record before the court in this case 
shows clearly that thèse creditors having waivers of exemption are 
prosecuting their rights against the exempt property in the state 
court. The exempt property is now in the hands of a receiver of the 
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State court, and will be administered for the benefit of creditors hold- 
ing waivers of homestead exemption under the authority of the dé- 
cision of the Suprême Court of the state in Bell v. Dawson Co., supra. 
An application to stay the discharge of the bankrupt in order that 
creditors may proceed in the state court against the exempt property 
has already been allowed, and can be somewhat further and reason- 
ably extended, should it become necessary and proper to do so. 



HAERINGTON v. UNION OIL CO. et al. 
(Circuit Court, N. D. West Virginia. February 20, 1906.) 

1. Beceivees — Appointment — Condition of Pmiadings. 

Wliere a complainant in a suit in a fédéral court of equity faîls to 
except or reply to answers filed by the next sueceeding rule day, the 
power of the court is limited by equity rule 6G to a dismissal of the suit, 
unless for cause shown complainant is allowed to file a replication nunc 
pro tune; and the appointment of a receiver on motion of complainant, 
after the flling of answers speciflcally denying the material allégations 
of the bill, without any exceptions or replication having been filed to the 
answers, or the taking of any évidence to sustaln the allégations of the bill, 
Is wlioUy unwarranted. 

2. Liens — Waivee of Pbioeitt. 

One having a lien upon property established by the decree of a state 
court, who voluntarlly becomes a party to a suit in a fédéral court in 
whlch a receiver for the property has been appointed and authorized to 
Incur an indebtedness wbich was made an express lien on the property, 
and who consents to the confirmation of a sale made to satisfy said re- 
ceiver's lien, thereby waives his right to insist upon the priority of his 
own lien. 

3. Rèceivers— Weongful Appointment— Liabilitt of Complainant for Ex- 

PENSES. 

Complainant brought a suit in equity in a fédéral court to recover an 
interest in an oil lease. Sworn answers were filed, speciflcally denying his 
interest and ail the material allégations of the biil. Complainant filed 
neither exceptions nor replication to such answers, but on his motion a 
receiver was appointed to take charge of and operate the leasehold prop- 
erty, who, although no évidence was ever talîen !n tlie case, was con- 
tinued in possession for a number of years, and incurred expenses and 
Indebtedness under orders of the court which exceeded the proceeds of 
the property when sold and the income derived from its opération. Com- 
plainant subsequently flled a pleading in answer to the pétition of an in- 
tervener, in which he denied any interest in the property. Held, that 
he should be required to pay ail eosts of the suit and expenses of the 
receivership wrongfully incurred at his instance. 

In Equity. 

On September 29, 1900, William Harrington filed his bill In this court 
against the' Union Oil Company and Morris Forst, its vice président, set- 
ting up a claim to a one-fourth woriîing interest in an oil lease derived by 
said Union Oil Company from G. R. McGrauahan, F. E. Metzger, and W. H. 
Ebinger. Said lease was on a tract of 115 acres of land in ïyler county, 
W. Va., owned by D. Carmichael and wife, and by them leased to McGran- 
ahan, Metzger, and Ebinger. The claim of the plaintilï to this interest was 
based solely upon an alleged verbal contract made between him and Forst 
as vice président of the oil company to the efïect that the assignment of 
said lease should be secured by the said Forst in the name of the Union Oil 
Company, and that it was to assign to the plaintifC a one-fourth worliing in- 
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terest therçîn, and that he was to pay two-flfths of the expense of drilling 
and the oil company was to pay three-flfths thereof. The bill sought au iu- 
junction agalnst the further opération or disposition of the oil or leasehood 
by the défendant company, and the appointment of a spécial recelver. Such' 
Injunction was immediately granted, process issued, and on the 7th of Jan- 
uary, 1901, the défendant oil company flled Its written demurrer, which on 
July 20, 1901, was overruled. Thereupon on the same day the Union Oil 
Cîompany flled its answer to the blU, denying in minute détail ail the material 
allégations of the plalntiff's bill in référence to the making of the con tract 
between it and Forst with the said plalntiff, and denying in the most positive 
terms that the complainant had an interest of any lîind or character in and 
to said lease. This answer was sworn to by Forst. This answer further 
set forth that it had assigned the one-fourth working interest to Aaron 
Steelsmith, who in turn had assigned such interest to the Penn Oil, Gas & 
Mining Company, and, further, that it had assigned a three-eighths work- 
ing Interest to Morris Forst, trustée for the benefit of its creditors. The 
other three-elghts working Interest it Is admitted had been retained under 
the assignment by McGranahan, Metzger, and Ebinger. On this same 20th 
day of July, 1901, thè Penn Oil, Gas & Mining Company flled its pétition in 
the cause, alleging that it was the assignée of one-fourth working Interest 
assigned by the Union 011 Company to Steelsmith and by Steelsmith to it, 
and by said pétition being admitted as a défendant to said bill, it thereupon 
flled its answer; also, on the same day the Equitable Trust Company flled 
its pétition, alleging assignment of the three-eighths Interest by the Union 
Oil Company to Morris Forst, trustée, for the benefit of its creditors, and fur- 
ther setting forth that by proper légal proceedlng it had been substituted as 
trustée in place of Forst, and, being admitted as défendant to said bill, it 
thereupon on the same day flled its answer thereto. The answers of thèse 
two companles are practically . the same in their allégations as those con- 
tained in the original answer of the Union Oil Company, and in plain, minute, 
absolute, and unqualifled terms deny ail the material allégations of the bill 
that in any way set up any interest whatever in said lease in the plaintiffi 
Harrington. No replications of any kind were flled to said answers, but the 
same decree, entered on the said 20th day of July, 1901, which flled thèse 
pétitions and answers, on motion of the plaintiff, appointed Granviile Stout 
as a spécial receiver for the leasehold premises, together with ail the pro- 
ducing wells, oil-well supplies, casing, tubing, tankage, derricks, and other 
property belonging to said leasehold and thereon situate, directing him to 
take immédiate possession of said property, produce oil from any wells, and 
giving him leaye to employ assistants, including légal counsel, and further 
directing the Eurêka Pipe Llne Compaijy to turn pver to him ail oil in its 
pipes to the crédit of said leasehold, or that might be run from any well 
or wells thereon. 

On the 3d of AuguSt, 1901, this receiver flled his report and asked leave 
to drill wells to protect the Unes of the lease from wells drilled on adjoiuing 
properties, and by decree of that day was authorized to contract for the 
<irilling of a well which cost $1,375.20. Four days subsequentiy the receiver 
flled his second report, giving appraisement of the property on the lease- 
hold and fixing its value at $2,552. On the lOth of October, 1901, he flled his 
third report, in which he asked permission to borrow $2,000 to pay for the 
drilling of the well and other purposes, and for the purpose of continuing 
opérations, and by a decree entered on the follovring day he was directed 
to borrow $2,000 from the Wood County Bank for the purposes aforesaid, and 
for which loan an express lien was made upon the leasehold and the prop- 
erty thereon. On December 27, 1901, receiver flled another report, in which 
be states that he bas received only one-fourth of the oil, and that F. E. 
Metzger and others are the owners of another quarter Interest, and are con- 
tflbutlng nothing tbwards the developments, although receiving one-fourth 
of the production, and asking that such interest be required to pay its propor- 
tion. On June 16 1902, C. T. Caldwell and V. B. Archer flled their pétition, 
setting forth their appointment as counsel for receiver, and asking an allov?- 
atice of $250 each, which by a decree entered' was granted to them. On the 
17th day of June, 1902, the receiver flled his pétition asking permission to 
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contract for the drilling of well No. 4, and for the eleanlng out Of well No. 
3, and by a decree of that date he was directed to contract with .A. Steel- 
smith for such work, compensation for which was made a lien upon tlie pro- 
duction and Personal property on the premises, subject, however, to tlie 
lien of the Wood County Bank and other liens. On the 19th day of July, 
1902, plaintiŒ flled his pétition, again alleging the ownership of a one- 
fourth working Interest in said lease, and the appointment of the recelver 
for said property; that J. C. Léonard, long after the institution of this suit. 
had procured judgment in the circuit court of Tyler county against the 
Union Cil Company, had procured in an equity proceeding in said court a 
decree for the sale of the leasehold and that the same was advertised for 
sale on the 23d day of July, 1902 ; that said sale would squander said prop- 
erty; and prayed an injunction restraining the same, which injunction by 
decree was granted. On August 30, 1902, the plaintiff flled his second péti- 
tion, setting forth that J. W. Grimm, sheriffi of Tyler county, holding taxes 
against the property, was about to sell such property then in the hands of 
the receiyer to discharge said taxes, and asking a restraining order against 
him for making such sale, which by a decree entered was granted and Grimm 
was made a party défendant. On May 16, 1903, George R. McGranahan, F. 
E. Metzger, W. H. Ebinger, and J. H. Russell flled their pétition, setting 
forth that they were owners of a three-eighths undivided working interest 
in the leasehold in controversy, and praying that the said property be sold 
and the proceeds divided among the respective owners as their Interest 
might appear, and by a decree they were made parties ; the court resei'ving 
the right to arrange the parties as to It might seem rigbt. On the 3d day 
of March, 1904, the recelver flled a report in which he asks that a sale of 
the property be made, and by a decree of that date such sale was directed 
to be made. On June 17, 1904, J. C. Léonard flled his pétition and answer, 
setting up that without knowledge of the pendency of this suit he had insti- 
tuted suits In Tyler county circuit court by which a judgment against the 
Union 011 Company for a net sum of $4,231 had been decreed to him, and 
$1,710.17, part thereof, had been decreed to be a mechanie's lien upon said 
leasehold, and a commissioner had been appointed to advertise and sell said 
property (but such sale had been restrained by order of this court), alleg- 
ing that a mlning partnership had existed between the plaintiff and the 
other holders of interests in said leasehold, in conséquence of which ail were 
liable for his claim, and he prays that his judgment and lien be enforced, 
the property in the hands of the recelver be converted into money and ap- 
plied to the liquidation of his claim, and that a Personal decree be granted 
to him against the several claimants to said leasehold for any balance neces- 
sary to meet his demand. This pétition was sworn to. Process issued 
thereon, and was served upon the parties. On the Sd day of August, 1904, 
the report of sale made by the recelver was flled, and a decree was entered 
conflrming the same, making certain allowances, and referring the cause to 
a spécial master to settle, first, the account of the spécial receiver; second, 
to ascertain what amount, if any, should be contributed by the parties to the 
suit on account of opérations on the leasehold premises, and the proportion 
that should be paid by them, respectively ; third, what accounts are due and 
unpaid from the receiver; fourth, what distribution should be made of the 
funds In the hands of the receiver, and to what account moneys that may be 
collected from other owners should be paid, and the amount that each of the 
respective owners of the premises should be required to contribute. 

It is to be especially noted, in passing, that so far as the record discloses, 
while the decree of sale was not a consent one, no objections or exceptions 
to the same were made, and that the decree of August 3, 1904, conflrming the 
said sale, was entered "by consent of ail parties, by counsel." This decree 
conflrmed the sale of the leasehold property to Lyman B. Dellicker, at the 
price of $2,450, paid in cash to the receiver and by him paid to the registrar 
of this court It then directed to be paid out of said fund to the receiver $5 for 
making deed to purchaser, $49.59 advertising costs, $20 for auctioneer's fee 
for making sale ; to V. B. Archer $250, and to the Wood County Bank, as- 
signée of Charles T. Caldwell, $250, the amounts that had theretofore been 
allowed to said Archer and Caldwell as attorneys for the receiver ; to said 
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recelvèr ?4fie.87, aggregate of > hls Personal expense as such receiver, and the 
further sum; o£ |360 for his compensation, for the three years from July 20, 
1901, to July 20, 1904; and further authorized said spécial receiver to employ 
counsel In prosecuting suit to compel contribution from co-owners, and allow- 
Ing him the sum of $200, to be pâld out of said fund by the registrar, to pay 
said counsel. On the 14th day of July the plaintifC, Harrington, by coun- 
sel, filed hiS answer, unsworn to, to the pétition of Léonard, which is 
wholly contradlctory of his original pretenslons in the cause theretofore 
made by hlm. In this answer to this pétition he dénies that any mining part- 
nership existedj sets forth that the con tract between the défendants and the 
Union Oil Company was a verbal agi-eement, which the said company refused 
to recognlze and wholly denled ; that, although he brought suit against said 
Company to enforce said contract, yet no transfer was ever delivered to him, 
nor was any decree ever made In his f avor giving him such interest ; that 
there was no proof taken in the cause to sustaln the allégations of his bill ; 
and that he bas no légal interest in said lease, or to said lease or any part 
thereof, nor received any beneflt therefrom, nor exercised any ownership 
over said property, nor has he been in possession of the same. On the 15th 
day of September, 1905, the report of Spécial Master L. V. G. Morris was flled 
in the office of the clerk of this court, and to this report, by order entered 
on the 13th day of December, 1905, exceptions were flled by J. O. Léonard ; 
and on the 2d of January, 1906, McGranahan, Metzger, and Ebinger jointly 
flled exceptions thereto and the plaintifC, Harrington, likewise flled exceptions 
thereto, and the cause was at said January term submitted for final hearing. 

Caldwell & Watson, for plaintifï. 
V. B. Archer, for defeindants. 

DAYTON, District Judge (after stating the facts as above). Tn 
my judgment, with the titmost respect for the judgment and learn- 
ing of my predecessor, ail proceedings in this case had after the 
20th of July, 1901, filing the answer of the défendant the Union Oil 
Company and the pétitions and answersof the Equitable Trust Com- 
pany and the Penn Oil, Gas & Mining Company, were wholly unwar- 
ranted. Thèse answers, in apt, exphcit, comprehensive, and complète 
terms, denied each and every material allégation of plaintifE's bill and 
his right to any interest in and to the leasehold propefty in con- 
troversy. The limit of judicial power, under the eircumstances, 
would havé been to bave entered an order giving plaintifï a time 
within which to reply generally to said answers, and, in case he did so, 
to allow time to the parties to take évidence touching the very marrow 
of the controversy, to wit, whether plaintifï had any such interest as 
claimed by hirn in such leasehold property. In case he did not reply 
within the time fixed, or in case he, having replied, failed to establish 
by proof his interest in the property, this court had but one thing to 
do, and that was to dismiss his bill, with costs in favor of the de- 
fendants. 

To sufïef answers to be filed which wholly deny plaintifï's right, 
and in the saitie decree filing them, with no exceptions and no repli- 
cations thereto, no évidence by afEdavits or otherwise to show neces- 
sity, to appoint a receiver and direct him to withdraw the property 
from the hands of those who bave possession and deny the plaintifïs 
right, is in my. judgment a grave and serions abuse of judiciar dis- 
crétion and power, calculated, as this case demonstrates it did, to 
cause great confusion, injustice, and injury very difïicult for the 
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courts subsequently to either correct or compensate for. On the con- 
trary, the court's duty upon the filing of such answers is clearly set 
forth in equity rule 66 as follows : 

"Whenever the answer of the défendant shall not be excepted to, or shall 
be adjudged or deemed sufflcient, the plaintiffi shall file the gênerai replica- 
tlon thereto on or before the next succeeding rule day thereaf ter ; and in 
ail cases where the gênerai replication is flled, the cause shall be deemed, 
to ail intents and purposes, at issue, without any rejoinder or other pleading 
on either side. If the plaintif? shall omit or refuse to flle such replication 
■within the prescrlbed period, the défendant shall be entitled to an order as 
o( course, for a dismissal of the suit ; and the suit shall thereupon stand 
dismissed, unless the court, or judge thereof, shall, upon motion, for cause 
shown, allow a replication to be flled nunc pro tune, the plaintifC submltting 
to speed the cause and to such other ferms as may be directed." 

In this case, the answers were filed, no exceptions taken, no repîi- 
cations were filed within the prescribed period nor since, and no appH- 
cation has ever been made to file the saime nunc pro tune. Never- 
theless, by the same decree that filed the answers, a receiver was 
appointed on motion of the plaintiff, and subsequently money was 
borrowed by the receiver, wells drilled, large expenses incurred, in- 
junctions awarded, still on motion of plaintiff, against a judicial sale 
by a State court and by a sherifï for taxes, the sale of the property 
was made, large sums decreed from the proceeds for receiver's ex- 
penses and charges, liens created upon the property, ail after the bill 
should hâve been and by the rule technically stood dismissed, with 
about the usual resuit in such cases, that the property was wholly 
inadéquate to pay for thèse extravagant outlays incurred under ju- 
dicial authority and control, and now it is largely, if not solely, the 
question who shall sustain the loss and déficit. I hâve had great diffî- 
culty to détermine what should be donc, under thèse perplexing con- 
ditions. I hâve reached the conclusion that it is my duty to back- 
track as far as possible and place ail parties in the position as near 
as possible that they would hâve been in August, 1901, when this 
bill should hâve been dismissed; but in attempting to do this I am 
met with the condition that the court improperly authorized the re- 
ceiver to borrow $2,000 from the Wood County Bank and created 
it an express lien upon the property, before Léonard by his proceed- 
ing in the state court obtained on December 10, 1901, the adjudica- 
tion and détermination of his mechanic's lien thereon, and that, with 
ail parties before the court except Léonard, against whom injunction 
had been awarded, but not served, a decree of sale was ordered of 
the property expressly to pay this and other debts made by the re- 
ceiver. 

It would be very difficult to solve tHis problem equitably, were it 
not for the further facts that Léonard on June 17, 1904, by pé- 
tition made himself a party to the cause, and on August 3, 1904, upon 
the coming in of the report of sale, consented to the confirmation of 
the sale of the property to satisfy said bank debt and other debts in- 
curred by the receiver. The language of this decree is broad and 
unequivocal. After setting forth the sale of said property to Dellicker 
for $3,450, and the payment of that sum to the receiver by the pur- 
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chaser, and his payment thereof to the registrar of this court, it 
says: 

"And there being no exception to said report, by consent of ail parties by 
eounsel it is adjudged, ordered, and decreed" that the sale be conflrmed and 
the allowances be paid out pf the proceeds for deed, advertislng, auctioneer's 
fee, attorney's fées, receiver's expenses and partial compensation, and unpaid 
eosts." 

By this consent decree laîti convinced that Léonard must be held 
to hâve waived his right to ho!d this property primarily Hable to his 
incchanic's lien in favor of thèse debts incurred by the receiver, and 
contented himself with asserting his demand for a personal decree 
against the parties interested in this lease under his view that they 
composed a mining partnership. I am therefore constrained to hold, 
for this reasoh and the further one that no exception or appeal has 
ever been taken to either the decree of sale or of confirmation, that I 
cannot now disturb their provisions, but in ail respects they must stand. 
I am, however, authorized to hold the plaintifï responsible for his acts 
in this case. There can be no question whatever under the pleadings 
in the case that he has not, nor ever had, any légal interest in the 
leasehold. He admits it in his answer to Leonard's pétition, yet by his 
false clamor he has been directly the cause of a very large outlay 
in costs and expenses. He should be made to pay thèse sums, or 
their équivalent, to the relief of the injured parties involved. To be 
spécifie, he should pay thé costs of this suit, including the amounts 
paid out of the funds, or else account for a sum équivalent thereto, 
and should be subject to a decree for costs incurred by the défend- 
ants the Union Oil Company, the Equitable Trust Company, and the 
Peim Oil, Gas & Mining Company in défense of his action. He 
should bé fequired, in addition to thèse costs, to account for a sum 
équivalent to the expenses of the receivership, wrongly created and 
continued on his application, consisting of the items of $5, $49.59, and 
$20, costs of sale of property, $250 paid as eounsel fee to C. T. Cald- 
well's assignée, the Wood County Bank, $250 paid as eounsel fee to 
V. B. Archer, $466.87 allowed receiver for his personal expenses, 
$360 allOwed receiver as compensation, $200 allowed for future 
eounsel fées, together with the costs of Spécial Master Morris and 
the allowànce that may be made him for making his report filed, 
and the sUpplemental one hereinafter directed to be made by him, 
and any additional compensation that may be due the receiver, if 
any, for his services. He should also pay the unpaid debt due the 
Citizens' Trust & Guaranty Company for furnishing bond for said 
receiver, ascertained by Master Morris to be $32.50. On ail thèse 
sums he should be charged irith interest from the date of the allow- 
ànce of the items by the court or the date when the items of debt 
were incurred. A rough calculation would indicate that thèse sums, 
when so paid into court by the plaintiff, will be sufficient, with the 
sums now in the registry of the court and in the hands of the receiver, 
to pay off ail debts unpaid by this unfortunate and déplorable receiver- 
ship. However, this should be accurately ascertained, and for this 
purpose I will, for the présent, direct Spécial Master Morris to make 
and file as speedily as possible a supplemental report and account 
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showing (a) the exact amount of the court costs incurred by plain- 
tiff in this cause, and what part thereof, if any, has been paid, either 
by the receiver or the registrar of this court, out of funds in their 
hands; (b) the exact amount of costs incurred by the défendants the 
Union Ôil Company, the Equitable Trust Company, and the Penn 
Oil, Gas & Mining Company in their défense of this cause, allowing 
but one attorney's docket fee; (c) the aggregate costs incurred in said 
receivership, other than sums expended in the development of the 
property, being the items of $5, $49.50, and $20 costs of sale, $700 
attorney's fées, $826.87 receiver's expenses and compensation, and 
$32.50 costs of receiver's bond, with proper interest upon said sums; 
(d) the amount of outstanding debts due from said receivership to 
date; (e) the amounts in the hands of the receiver and the registrar 
of this court to the crédit of this cause; (f) what additional expense 
account or compensation, if any, said receiver is justly entitled to; 
and (g) the costs of his said reports, with a statement of what he 
deems a just compensation to himself for making the same. 

Said supplemental report may be made by said spécial master after 
10 days' notice given by him to counsel representing the parties. 
Upon the coming in of said supplemental report I will decree the 
plaintifï to pay the sums indicated either to the registrar or the par- 
ties entitled, and will, when the same are paid, then dismiss the cause, 
including the pétition of Léonard, the latter, however, withont cost 
and without préjudice to any right he may h ave by proper proceeding 
to enforce payment of his debt against the parties claiming to hâve 
had interest in said leasehold, other than plaintiff, Harrington, whom 
I adjudge never to hâve had any interest therein; it being a self- 
evident proposition that, if ' plaintifï's bill was not maintainable, the 
said Leonard's pétition in the nature of a cross-bill thereto cannot be 
maintained. 



MULLER et al. v. NEW YORK, N. H. & H. R. CO. 
(District Court, S. D. New Yoris. Marcti 10, 1906.) 

COLUSION DiSABIJSD VeSSEL — RlQHT TO ANCHOR. 

Wlien a vessel, large or small, becomes disabled and loses her motive 
power, if she cannot safely flnd a mooring place by the land. sUe is 
justifled in anchoring where she is, as safer for herself and other ves- 
sels than drifting. 
Same— Tow and Anchor Laxjnch — Failure to Carey Anchok Light. 
A small launch, which had become disabled in the night, and anchored 
in the channel in East river, near Hell Gâte, lield not entitled to re- 
cover for her injury by collision with a car float on the side of a tug 
which ran into her, on the ground that she did not carry the anchor 
light required by the rules, which would hâve prevented the collision, 
although the tug did not hâve a proper lookout ; it appearing that she 
saw the light from the launch as soon as it was raised into view. 

In Admiralty. Suit for collision. 

Alexander & Ash, for libellants. 

William Greenough and Joseph H. Choate, Tr., for respondent 
144 F.— 16 
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AI?AMS, Circuit Judge. -This action was brought by John MuUer, 
•Charles MuUer, George Mullèr, and Àugust Wedesweiler, the owners 
■of a launch, 28 ieet long, called the Victoria, to recover from the New 
York, New Haven & Hartford Railroad Company, the damages caused 
to the launch by collision with a carfloat in tow on the starboard side 
of the company's tug Transfer No. 3, in the East River from 100 to 
150 feet from Steep Rocks, a little beyond Hell Gâte, about 3 o'clock 
in the morning of July 3rd, 1905. The launch was bound from 
123nd Street, Harlem River, to North Beach, just above Flushing 
Bay and Oak Point. The weather was clear and the tide ebb. The 
launch met with a dérangement of her machinery after passing 
through the Gâte and anchored to effect repairs. The tug, with a 
loaded float on each side, projecting about 130 feet ahead of the tug, 
was proceeding through the Gâte to Oak Point. When the tug dis- 
covered the light of the launch, she had just passed the steamer Allan 
Joy, bound westward, after an exchange of signais. The white light 
of the launch was then seen ahead and the tug blew alarm whistles, 
slowed and soon thereafter stopped and reversed, nearly stopping her 
headway. The collision, however, took place, but without much force, 
the port float striking the starboard quarter of the launch forcing her 
around so that she was brought across the bows of both floats. The 
tow was still under some headway and her forward njovement broke 
the anchor rope of the launch. The tow shortly afterwards came to a 
stop and as soon as the pressure was removed, the launch was taken 
around on the outside of the starboard float with the remains of the 
anchor rope. The launch filled with water rapidly after tlfet. One 
of the libellants being fearful that the anchor rope would not stand the 
towing strain, used another rope from the float for additional security 
and the tow proceeded towards Oak Point. The libellants asked those 
•on the tow to run the launch ashore somewhere but the reply was that 
it could not be donc ; that they must go to Oak Point. When nearing 
Oak Point, the launch was taken away by another tug belonging to 
the respondent but before she could be landed she got adrift and sub- 
sequently became a total loss. 

This action was afterwards commenced, the foregoing facts being 
substantially alleged, and the following charges of fault were made 
against the tug : 

"(1) In that said Transfer 3 dld not hâve a compétent person in charge 
properly statloned and attending to duty. (2) In that she dld not hâve 
and maintaln a proper and sufficient lookout. (3) In that she did not 
■observe the launch Victoria in time; and take timely précautions to pass in 
safety. (4) In that she brought her tow into contact *ith the Victoria 
which was at anchor and incapable of motion. (5) In that she attempted 
to run too close to the Victoria at a place where there was ample sea-room, 
and no necessity for her so doing. (6) In that she did not keep well away 
from said anchored vessel as was her duty. (7) In that instead of prpmptly 
beaching the Victoria after the collision, in shoal-water, which could read- 
ily hâve been done, and said vessel saved, the respondent, its agents and 
servants towed said launch up to Oak «Point, and caused and permitted her 
to sink in deep water, and become a total loss." 

The respondent alleged that after the signal to the Joy, a white 
light was seen on a vessel dead ahead, betvveen 100 and 150 feet off 
^hore, which afterwards proved to be the launch, anchored with the 
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light on her stern; that when the tug's headway was nearly stopped, 
the launch was driven against the bows of the floats by a swell raised 
by the Joy, which had just passed. The respondent denied ail charges 
of fault against the tug and alleged that the accident was solely due to 
the négligence of those in charge of the launch, in the following par- 
ticulars : 

"(1) In that said launch failed to earry the light required by law or to 
exhibit the same in eonformity with the statntes in such case made and 
provided. (2) In that the place where she was anchored was net set apart 
as an anchorage ground and was directiy in the track of vessels passing 
through Hell Gâte. (3) In that those in charge of said launch failed to 
maintain a look-out while so anchored in a position to observe and warn 
approaehing vessels of the launch's position." 

Of course the place where the launch anchored was not a proper 
place under ordinary circumstances, but when a vessel loses her motive 
power, it behooves her to corne to anchor as soon as possible if she 
cannot safely find a mooring place by the land and this applies as 
well to a small boat as a large vessel. The launch had some small oars 
aboard belonging to a row boat, which the libellants used in connection 
with the launch at her anchoring place, but it does not appear that 
there were any means of using them on the launch or that. in any 
event, they would hâve answered to row her, being designed for a 
much smaller boat. When the machinery became disabled, the launch 
was without means of propulsion and if she had not anchored would 
unquestionably hâve been in danger. It was not a locality to try ex- 
periments in and although it is urged that if those on board had per- 
mitted her to drift, she would hâve brought up safely in Pot Cove, 
that is not made clear enough to be a basis of a finding that it was her 
duty to drift rather than to anchor. A drifting vessel is helpless and a 
menace to others as well as in danger herself. 

Whether the launch had a proper anchor light is the more im- 
portant question. One of the libellants Muller testified that when the 
launch came to anchor, two of the four men aboard went down in the 
cockpit to make repairs to the engine, the other two stationed them- 
selves on deck, one forward and himself aft. He said that there were 
several lights on board, among them a globe lantern, which was 
lighted when they came to anchor so that it was burning brightly and 
showed a white light, which was visible in ordinarily clear weather 
from 1^4 to 3 miles. This he used as an anchor light and placed it 
on the deck aft, which was about 3 feet above the water. When the 
tow was seen coming around Hallets Point, he held up the light, so 
that it was 6 or 7 feet above the deck, and 8 or 9 feet above the 
water and could easily be seen. This witness watched the tow coming 
and it not being apparent that the light was seen, he commenced wav- 
ing it back and forth to attract attention. The tug shortly after com- 
ing around the bend, and running towards the launch, blew one 
whistle, and when the light was waved blew a succession of blasts. 
At this time the tow was about 250 to 300 feet away. The witness con- 
tinued waving the light until seeing that the tow continued its ap- 
proach, he jumped down into the cockpit for safety. What then be- 
came of the light the witness does not remember but that is obviously 
of no importance as the collision was then inévitable. This testimony 
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is corroborated to some extent, by the other 3 witnesses on the launch. 

The tug's testimony shows that the navigation was in control of 
her master, but it appears that she had no lookout. The deck hand 
who had actéd as such, stationed in the pilot house, left his post after 
the tug had rounded Hallets Point and went on deck for a drink of 
water. The pilot house was about 140 feet aft the bows of the 
floats and not a proper place for a lookout ; he should hâve been sta- 
tioned f orward on one of the floats, so the case must be treated as one 
where a collision occurs in the absence of a lookout. This is not nec- 
essarily fatal to the rèspondent's défense because if the launch had 
not a proper anchor light, she cannot recover. 

The provision of law in this respect is contained in Article 11 of the 
Pilot Rules, p. 15 as folio ws: 

"Art 11. A vessel under one hundred and fifty feet in length when at 
anchor shall carry forward, where it can best be seen, but at a height not 
exceeding twenty feet above the hull, a white light, in a lantern so con- 
structed as to show a clear, uniform, and unbroken light visible ail around 
the horizon at a distance of at least one mile." 

It is also provided by resolution of Supervising Inspectors, approved 
February 16, 1891, as follows: 

"Resolved, that ail coal boats, trading boats, produce boats, canal boats, 
oyster boats, flshing boats, and other water craft navigating any bay, har- 
bor, or river, propelled by hand power, horse power, sail, or by the current 
of the river, or which shall bè moored in or near the channel or fairwày of 
any bay, harbor, or river, shall carry one bright white light forward, not less 
than sis feet above the rail or deck." 

The libellants' testimOny is to the effect that the light, which they 
contend was an anchor light, was placed aft on deck. They say it 
remained there until after -the tow came around Hallets Point, when 
it was held up. It was a case where strict compliance with the rule 
should be exacted, so far as any departure from it could affect the 
collision. Placing the light on the stern instead of the bow would evi- 
dently hâve been of no importance as such variation from the rule 
would hâve brought the light nearer the tow, so that it could be more 
readily seen, but giving it no élévation whatever, might easily hâve 
tended to obscure it, so that it would not be visible ail around the 
horizon, and it is quite possible that it was so placed as it was hidden 
from the west, by a person sitting or standing upon the deck, and 
consequently not seen by those on the tug. 

It is also a question whether the light, the libellants testify to, was 
exhibited even in the defective manner described by them. Several 
witnesses on the rèspondent's part say that it was not shown. The 
master of Transfer No. 11 passed the launch as she lay at anchor about 
half an hour before the collision. He testified that no light was visible 
upon her excepting one in the bottom. The master of No. 3 saw a 
light low down and then saw it picked up and waved. This was when 
the vessels were within 300 feet of each other. A floatman sitting 
on the bow of No. 3, the port float, where he had been for about an 
hour before the collision, testified that he saw fîrst a black speck in 
the water, waited a little then saw "a light pop up ofï the bottom of 
the boat or comc up from behind something." The man who had been 
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on duty lookîng out from the pilot house till after passing Hallets 
Point, saw no light at ail. One of the libellants, of the two repairing 
the engine, said he had the anchor light in his hand to show his com- 
panion so he could see to take out the balance weight, the part that 
was being repaired, but, at the same time, said there was another white 
light of a similar character in the stern of the boat, so that his testi- 
mony may be regarded as substantiating that of the witness stationed 
at that place, who testiiied as hereinbefore shown. 

After a careful examination of the testimony, I feel constrained 
to hold that the launch was in fault for not exhibiting a sufficient 
anchor light. It was incumbent upon her to establish the performance 
of her duty in this respect and the testimony makes it at least doubt- 
ful whether she did so. The John H. Starin, ISS Fed. S36, 58 C. C. 
A. 600. 

It only remains to détermine whether the tug was also in fault by 
reason of the absence of a lookout. If the testimony of the tug is true 
with respect to the light of the launch, and I feel that I should so con- 
sider it, then the absence of a lookout made no différence. The tes- 
timony shows that if the tug had reversed when the présence of the 
launch was first ascertained, there woùld probably hâve been no col- 
lision. The testimony of the tug is to the effect that she did not 
reverse for about 30 seconds after seeing the light and during this 
period she forged ahead about 100 feet while 35 feet would liave 
sufficed to avoid the collision, but thèse are mère estimâtes and even 
if correct, it cannot be expected that such nice calculations will be 
made in a moment of danger. 

The libel will be dismissed. 



In re KNOPF. 

(District Court, D. South Carolina. March 3, 1906.) 

1. BANKBUPTCY — CONVEYANCE WlTH INTENT TO DeFRAUD VaLIDITT. 

The sale by a retail merehant of his entire stoclc is a transaction out 
of the ordinary course of his business, which puts the purchaser on in- 
quiry to ascertnin the true condition of the seller's business and cir- 
cumstanees, and where the seller was insolvent, and within four months 
thereafter was adjudged a banlirupt, and the sale was in faet made 
to hinder, delay, or defraud creditors, in order to sustain his title, 
under Banlir. Act. July 1, 1898, c. 541, § 67e, 30 Stat 564 [U. S. Comp. 
St 1901, p. 3449], the burden rests on the purchaser to show that he 
took ail reasonable and proper steps to ascertain the seller's flnancial 
condition and bought in good faith and for a présent fair considéra- 
tion. 

2. Same — Jubisdiction op Couet — Propektt in Possession of Adverse 

Claimant. 

Whenever, after the flling of a pétition in bankruptcy, it appears to 
be necessary for the préservation of property claimed to be a part or 
the bankrupt's estate, it is within the jurisdiction of the court to order 
the marshal, or a custodian, to take possession of such property, al- 
though In possession of an adverse claimant, pending the adjudication 
of title; such proceeding being one in bankruptcy, and not a contro- 
versy at law or in equity, within the meaning of Bankr. Act July 1, 
1898, c. 541, §23a, 30 Stat 552 [U. S. Comp. St 1901, p. 3431.] And 
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a pétition duly verifled, which avers that the property consists of a 
stoclî 6f mèrcliandise, ànd that it was transferred by the alleged bank- 
rupt for the purpose of hlndering, delaying, and def rauding his credit- 
ors, and sets forth facts tending to show that the trànsfer was void 
under the bankruptcy aet, that the, purchaser is ûnancially irresponsible, 
and that there Is danger that the property will be lost to the estate 
without the interposition of the court, is sufflcient to make it the duty 
of the court to exercise such jurisdiction ; but the petltioner in such 
case should be required to give a bond to protect the rîghts of tbe 
claimant 

Tn Bankruptcy. On pétition for review of action of référée. 

Jacob Gazan and Jas. A. Willis, for creditors. 
Bâtes & Simms, for vendees. 

BRAWLEY, District Judge. A pétition în involuntary bankruptcy 
was filed October 5, 1905, by creditors, alleging that Isaac Knopf 
was insolvent, and that for the purpose of hindering, delaying and de- 
f rauding his creditors he had sold out his stock of merchandise in 
two stores at Fairfax, one on Hampton avenue to W. E. Harter, and 
the other, on Railroad avenue, to C. H. Sanders. Upon a certificate of 
the clerk that the district judge was temporarily absent from the 
State, this pétition was referred to R. A. Ellis, Esq., référée at Barn- 
well, and immediately thereafter the creditors filed with the référée 
an ancillary pétition setting forth the insolvency of Knopf; that he 
was greatly indebted, and that a large part of his indebtedness had 
been incurred within the preceding 60 days for merchandise pur- 
chased; that the stock of merchandise on Railroad avenue, valued at 
over $4,000, had been transferred to one C. H. Sanders; that petition- 
ers, after a diligent inquiry, had been unable to ascertain the price for 
which said alleged transfer had been made; that the same was not 
in due course of trade, and was for the purpose of delaying, hinder- 
ing, and defrauding; that said Sanders had little or no means; that 
he had no real estate, and that ail of his persopal property returned 
for taxation was valued at $150, and averred that said pretended 
sale was in pursuance of a conspiracy to defraud creditors and that 
said property was in truth and in law the property of Knopf, and that 
said Sanders was holding for the benefit of Knopf, who had refused 
to pay over any part of the purchase money to his creditors; that 
Sanders was selling and converting the merchandise into money with- 
out regard to actual value; and that, owing to the necessary delay 
in the appointment of a trustée, it was necessary that a custodian be 
appointed to hold said property. The référée thereupon appointed J. 
Allen Tobin Custodian of the stock of goods in the store on Railroad 
avenue, directed him to give bond in the sum of $3,000 to hâve 
an inventory made of such stock of merchandise, and to insure the 
same, and that Knopf and Sanders show cause on October 17th why 
the prayer of pétition should not be granted. Sanders appeared by 
attorney, who filed a return Stating that he had purchased the stock 
of merchandise on September 30th for $3,000 in cash, denied ail col- 
lusion^ or that he held as agent for Knopf ; that he had purchased in 
good faith, and alleged that he was the owner of the goods, which 
were valued ât $3,500 to $4,000; that the bond of the custodian,. 
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$2,000, was inadéquate and not sufficient to protect Sanders. The 
référée thereupon ordered the custodian to exécute another bond in 
the sum of $4,000, and on October 21st began to take testimony 
in the cause. Sanders, Knopf, Harter, and other witnesses were 
examined. Knopf was duly adjudged bankrupt on November 8th, 
and at a meeting of creditors held January 8th, Tobin was elected 
trustée, and by order of the référée was ordered to turn over the 
property held by him as custodian to himself as trustée of the creditors. 
On November 25th the référée filed a report, announcing- his conclu- 
sion, which he says was based mainly on the testimony of Sanders, and 
influenced by the rest of the testimony that Sanders was not the bona 
fide purchaser of the stoclc of merchandise, that he was a person of 
limited means, owning no real estate; that he had worked a small 
farm, borrowing money and getting supplies by mortgages and other 
liens ; that he had in his employment at the store J. J. Knopf, brother 
of Isaac, whose alleged peculations had been given by the latter as 
a reason for selling out; and that the testimony showed that he had 
consulted with said J. J. Knopf and seemed to rely upon him. He 
further directed that any one who claimed the merchandise in ques- 
tion should file his claim before January 23, 1906, and the case bas 
been heard upon a pétition to review the findings of the référée. 

The main question presented and discussed at the hearing of said 
pétition was that the référée was without jurisdictiori to make the 
order directing a custodian to take possession of the stock of mer- 
chandise. This objection to jurisdiction had been taken before the 
référée in argument upon the hearing before him. It was not made 
upon the return to the rule to show cause. It appears from the tes- 
timony that Isaac Knopf was a retail merchant at Fairfax, a small 
town in Barnwell county, having two stores; that he had represented 
to parties from whom lie was desiring to purchase goods on August 
18, 190-5. that his stock of merchandise was of the value of $6,000 ; 
that on September 7th he made a like statement, showing that he 
had a stock of merchandise valued at $8,000, and good accounts 
valued at $800, and that his indebtedness was inconsiderable. It 
further appears that during the late summer and autumn of that year 
he had purchased merchandise of the value of $5,000 or $6,000 and 
that on September 30th merchandise accounts to the amount of $5,000 
or $6,000 were due and unpaid, and that it does not appear that any 
of thèse accounts hâve been paid, or that he bas or had on Septem- 
ter 30th any other property thah the merchandise above mentioned. 
A part of this stock was in a store on Hampton avenue, which store 
was in charge of his brother, J. J. Knopf, who had failed in business 
two years before. This stock of merchandise, valued at from $2,000 
to $2,500, was ofïered to W. E. Harter, a merchant at Fairfax, on 
Friday, September 29th at $1,500, and on the following morning 
Harter bought the same for $1,50Q. Sanders testifies that he had be- 
fore that date desired to go into the mercantile business, and that on 
Thursday, September 28th, Knopf ofïered to sell him his store on 
Railroad avenue ; that on Friday he had gone into town and looked at 
it, and on Saturday morning offered $3,000 for it; that he had $1,500 
of his own, and that he borrowed $1,500 from W. E. Harter, and 



248 144 FEDERAL REPOETEE. 

paid that sum to Knopf. The testimony further shows that no ni- 
ventory of the stock in either store was taken; that no inquiry was 
made of Knopf as to his fiiiâncial condition, The only reason given 
by Knopf to Sanders for his désire to sell out was that he was not 
making any money, and that he suspected that goods in the Hamp- 
ton avenue store were being sold, and that he was getting no proper 
returns of such sales ; that store, it will be remembered, was in 
charge of his brother, J. J. Knopf. Isaac Knopf was examined at the 
hearing, and failed to give any satisfactory explanation of his disposi- 
tion of the moneys paid him September 30th. He testifies that $1,500 
of this money yvas paid to one Loadholt upon a note, and it appears 
that Loadholt was one of the witnesses of the transfer of the stock of 
goods to Sanders. He further testifies that about $700 was paid to 
his brother, J. J. Knopf, upon an alleged indebtedness, and that he 
sent to his brother who was sick at Hot Springs, Ark., the sum of $600,. 
and that he *paid out some money to local creditors at Fairfax in 
sundry small amounts. No money was paid to his merchandise 
creditors, some of whom went to Fairfax about this time and en- 
deavored to collect claims which were just maturing. About $6,000 
of claims hâve been proved, and that Isaac Knopf was absolutely in- 
solvent at the time of the alleged sales and transfers of his merchan- 
dise is not controverted. It is plain that such sales were made with the 
intent and purpose on his part to hinder, delay and defraud his 
creditors. Any such conveyance, by the terms of the act, is declared 
to be null and void, as against the creditors of such debtor, except as 
to purchasers in good faith and for a présent fair considération. 

In Walbrun v. Babbitt, 16 Wall. 581, 21 L. Ed. 4:89, which was a 
case arising under the Bankruptcy Act of 1867, the court says: 

"Section 35 Of the bankrupt law (14 Stat. 534) condemns fraudulent sales 
equally with fraudulent préférences, and déclares that, if such sales are 
not made in the usual and ordinary course of business of the debtor, they 
should be prima facie évidence of fraud. The usual and ordinary course 
of Mendelson's business was to sell at retail a miscellaneous stoclr of goods 
common to eountry stores in a small town In the interior of the state of 
Missouri. It was to conduct a business of this character that the goods 
were sold to him, and, as long as he pursued the course of a retailer, his 
creditors eould not reach the property disposed of by him, even if his pur- 
pose at the time were to defraud them. But It is wholly a différent thing 
when he sells his entire stock to one or more persons. ïhis is an unusual 
occurrence, out of the ordinary mode of transacting such business, is prima 
facie évidence of fraud, and throws the burden of proof on the purchaser 
to sustaiu the validity of his purchasé.. Summerfleld seeks to overthrow the 
légal presumptlon that Mendelson Intended to commit a fraud on his cred- 
itors by showing that he paid full value for the goods in ignorance of the 
condition of Mendelson's affairs, but the law will not let him escape In this 
way. The question ralsed by the statute Is not his actual belief, but what 
he had reasonable cause to believe. In purchasing in the way and under the 
circumstances he did, the law told him that a fraud of some kind was in- 
tended on the part of the seller, and he was put on Inquiry to ascertain the 
true condition of Mendelson's business. This he did not do, nor dld he make 
any attempt In that direction. Indeed he contented himself with limiting 
his inquiries to the object Mendelson had in selling out, and his future pur- 
poses. Somethlng more was required than this information to repel the 
presumptlon of fraud, which the law raised in the mère fact of a retail 
merchant selling out his entire stock of goods. If this sort of information 
could sustain a sale, the provision of the bankruptcy law we are consider- 
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ing would be no protection to creditors, for any one in Mendelson's situa- 
tion, and with the purpose he had in view, would be likely to give the party 
with whom he was deallng a plausible reason for his conduct. Tbe pre- 
sumption of fraud arlsing from the unusual nature of the sale in this 
case can only be overcome by proof on the part of the buyer that he took 
the proper steps to flnd out the pecuniary condition of the seller. AU reason- 
able means, pursued in good faith, must be used for this purpose. If Sum- 
merfield had employed any means at ail directed to this end, he would 
hâve discovered the actual insolveney of Mendelson. In choosing to remain 
ignorant of what the necessities of his case required him to know, he took 
the risk of the impeachment of the tranisaction by the assignée in baiik- 
ruptey in case Mendelson should, within the time limited in the statute, be 
declared a bankrupt." 

In this case Mendelson had sold the stock of goods to Walbrun & 
Co., and Ritter, a member of the firm who Hved in another town, went 
to Kingsville, where Mendelson's store was, to take possession, and the 
court proceeds: 

"Without learning anything, or seeking to leam anything, beyond the 
facts that the goods suited him, and Mendelson wanted to change his bus- 
iness, he eompleted the purchase, and immediately transferred the stock to 
the store of the défendants in Chillicothe. If this sale can be upheld, the 
law which declared the title of Summerfield prima facie fraudulent may 
be easily rendered of no beneflt, for ail that would be necessary, for a per- 
son buylng property out of the ordinary course of business of the seller to 
place it out of the reach of creditors, would be, as soon as he had consum- 
mated his purchase, to sell to another, who would acquire a good title, no 
matter how presumptively invalid the title of his vendor might be. It 
needs no argument to prove that, if the law against fraudulent sales may 
be evaded in this way, it would furnish no sort of protection to creditors. 
Ritter, when he purchased, knew the nature of Summerfield's title. because 
he knew, or ought to hâve known, that a retail dealer like Mendelson, in 
selling out his entire stock, was presumptively guilty of intending to defraud 
his creditors, if it should turn out that he had any." 

This is familiar doctrine, and the rule is of generq,l application that 
any unusual transaction, sufficient to excite attention and put a party 
on inquirv, is notice of everything to which such inquiry would hâve 
led, and that any ignorance of the fact due to négligence is équivalent 
to knowledge in fixing the rights of the parties. It is thus stated in 
Wade on Notice (2d Ed.) §§ 31-33: 

"When a party, having knowledge of such facts as would lead any hon- 
est man, uslng ordinary caution, to make further inquiries, does not make, 
but studlously avoids making, such préviens inquiries, he must be taken 
to bave notice of those facts which, if he had used such ordinary diligence, 
he would readily bave ascertained." 

In Lowry v. Pinson, 2 Bailey (S. C.) 328, 23 Am. Dec. 140, the court 
says : 

"There is perhaps no principle of more unlversal application than that 
fraud avoids ail contracts between the parties themselves, if one impose 
on the other, and between them and third persons, where they eonspired to 
defraud others, and cases might arise where that eould as readily be ef- 
fected when a full and fair priée is paid, as when nothing is paid. One 
rich in lands, houses, or other permanent property résolves not to pay his 
debts, and another, knowing this, treats with him, and purchases his whole 
estate at a fair and full priée, and thus enables him to fly from the daims 
of his creditors. Now, although the purchaser bas galned no advantage, he 
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bas enabled the dôMor to évade the payaient of hls debts, and the efEeet upon 
the creditors is precisely the same as If nothlng had been paid." 

In Maybin v. Kirby, 4 Rich. Eq. (S. C.) 114, tjip court says: 

"A plea of purehase for valtiable considération Withoiit notice Is not pro- 
tection against an adverse daim of which tbe purcbaser migbt bave had 
notice by using' due diligence In invèstigating the title." 

The gênerai rule in equity is that, whenever a légal title to property 
has been obtained in circûmstances which render it unconscientious for 
the holder of the légal title to retain and enjoy the bénéficiai interesf, 
a constructivè trust is impressed on the property that is acquired, in 
favor of those who are truly and equitably entitled to the same, or 
as stated in Angle v. Chicago, etc., Railway, 151 U. S. 26, 14 Snp. Ct. 
250, 38 h. Ed. 55: 

"It is familiar doctrine that à party who'aCquirès title to property wrong- 
fuUy may be adjudged a trustée ex maleficio in respect to that property." 

I atn ôf opinion that the facts disclosed in the testimony sustain 
the conclusion of the référée that the transaction between Knopf and 
Sanders was null and void, and in contravention of the bankrupt act; 
but, for reason hereinaf ter: stated, f urther opportunity will be given to 
Sanders to establish titlé tcJ'the pfoperty. 

The jurisdiction of the référée to make orders complained of will 
now be considered. Section 1 of the bankrupt act (Act July 1, 1898, 
c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]), among the 
définitions, provides: "(7) Court shall mearl. the court of bank- 
ruptcy in which the proCeèdings are pendingj and may include the 
référée." Section 38 (30 Stat. 555 [U. S. Comp. St. 1901, p. 3436]) 
invests référées, subject always to review by the judge, with jurisdic- 
tion to "(3) exercise the powers of the judge for the taking pos- 
session and releasing of - the property of the bankrupt in the event 
of the issuance by the clerk of a certificate showing the absence of 
the judge from the judicial district; (4) perform such part of the 
duties *' * * as are by this act conferred on courts of bank- 
ruptcy, and as shall be prescribed by rules or orders of the courts 
in bankruptcy, of their respective districts, except as herein other- 
wise provided." Thèse provisions, in the circûmstances stated, 
authorize the référée to exercise the powers of the court, which, as 
provided iti section 2 (30 Stat. 546 [U. S. Comp. St. 1901, p. 3421]), 
are authorized "(3) tonappoint receivers, or the marshals, upon ap- 
plication of parties in interest in case the court shall find it absolutely 
necessary for the préservation of estâtes to take charge of the property 
of bankrupts after the filing of the pétition, and until it is dismissed 
or the trustée is qualified; * * * (6) to bring in and substitute 
additional persons or parties in proceedings in bankruptcy when neces- 
sary for the complète détermination of the matter in controversy; (7) 
cause the estâtes of bankrupts to be collected, reduced to money, and 
describe and détermine controversies in relation thereto, except as 
herein otherwise provided." 

General order 12 (89 Fed. vii, 32 C. C. A. xvi) provided that, after 
the order of référence reaches the référée, "ail the proceedings, except 
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such as are required by the act, or by the gênerai orders to be had 
before the judge, shall be had before the référée." 

In White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 
1183, it is held that référées in aid of the court of bankruptcy exercise 
"much of the judicial authority of that court." 

In Bryan v. Bernheimer (U. S.) 21 Sup. Ct. 557, 45 L. Ed. 814, the 
court ordered the marshal to take possession of property which the 
bankrupt, nine days before the filing of the pétition in bankruptcy 
against him, had assigned to one Davidson in a gênerai assignment of 
ail of his property for the benefit of his creditors, and which David- 
son had sold to Bernheimer. The petitioning creditors, before the 
appointment of a trustée, had applied to the court for an order to 
the marshal to take possession of the property, alleging that it was 
necessary for the interest of the bankrupt's creditors. The property 
was taken possession of by the marshal, and notice was given to the 
purchaser to appear in 10 days and propound his claim. The pur- 
chaser came in, stated that he had bought the property for cash in good 
faith of the assignée, and praying that the creditors be remitted to 
their claim against the assignée for the price, etc. The court held that 
the summary proceeding was properly entertained, that the purchaser 
had no title in the property superior to the bankrupt estate, and that 
equities between him and the creditor might be determined by the 
district judge bringing in the assignée if necessary. The case of 
Bardes v. Bank (U. S.) 20 Sup. Ct. 1000, 44 L. Ed. 1175, cited by 
the attorneys for Sanders, is therein referred to, and it îs observed 
that the remark that the powers conferred on the courts of bankruptcy, 
authorizing receivers or marshals to take charge of the property of 
the bankrupt for its préservation until a trustée was appointed, "can 
hardly be considered as authorizing the forcible seizure of such prop- 
erty in the possession of an adverse claimant," was an inadvertence, 
and upon a question not arising in the case then before the court. 

In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 E. Ed. 405, 
the court considered the question whether the bankruptcy court had 
the power to compel the bankrupt or his agent to deliver up the money 
or assets, on pétition and rule to show cause, and whether the trus- 
tée was bound to resort to a plenary suit. The court says : 

"If It be so, the grant of jurisdiction to cause the estâtes of bankrupts 
to be eollected, and to détermine controversies relating thereto, would be 
serlously impaired, and in many respects rendered practically inefficient. 
The bankruptcy court would be helpless, indeed, if the bare refusai to turn 
over could concluslvely operate to drive the trustée to an action to re- 
cover as for an indebtedness or a conversion, or to proceedings in chancery 
at the rlslî of the accompaniments of delay, fraud, and expense Intended to 
be avoided by the simpler methods of the Banlirupt Law." 

And again: 

"But suppose that the respondent had asserted that he had the rlght to 
possession by the reason of a claim adverse to the banlirupt, the banliruptcy 
court had the power to ascertain whether any basis for such a claim actually 
existed at the time of the filing of the pétition. The court would hâve been 
bound to enter upon that inquiry, and i.n so doing would hâve undoubtedly 
acted within its jurisdiction." 
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In Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 h. Ed. 
1157, the court reviews ail the cases above cited and others, and says : 

"We think the resuit of thèse cases Is, In view of .the broad powers con- 
ferred In section 2 of the bankruptcy act, authorizing the banbruptcy court 
to cause the estate of the bankrupt to be coUected, reduced to money, and 
distributed, and to détermine controversies in relation thereto, and bring 
in and substitute additlonal parties when necessary for the complète déter- 
mination of the matter in controversy, that, when the property has become 
subject to the jurisdiction of the bankruptcy court as that of the bankrupt, 
whether held by him or for him, jurisdiction extends to détermine con- 
troversies in relation to the disposition of the same, and the extent and char- 
acter of the liens thereon or rights therein." 

The précise question presented for détermination is whether the 
bankruptcy court can by a summary proceeding seize property not in 
possession of the bankrupt, or whether it was necessary for that court 
to wait until a trustée was appointed, and then direct such trustée by 
a plenary proceeding to proceed to recover the same. The allégations 
of the pétition, which was verified, were that Knopf was insolvent; 
that the transfer of his stock of goods to Sanders was with intent 
to hinder, delay and defraud creditors; that it was merely colorable; 
that Sanders, the alleged purchaser, was a person of small substance ; 
that he was rapidly digposing of the goods ; and that the appointment 
of a custodian was necessary to the préservation of the property. The 
pétition did not ask the seizure of the property conveyed to Harter 
because, as averred therein, Harter was abundantly solvent and able 
to respond for the value pf the goods transferred, and the petitioning 
creditors had proposed an order directing the trustée to bring suit 
against him. The question presented is not without difficulty, and 
its solution dépends upon whether this is a proceditjg in bankruptcy 
as such, or whether it is a controversy at law or in equity, within the 
meaning of section 23 (30 Stat. 552 [U. S. Comp. St. 1901, p. 3431]), 
which provides for the jurisdiction in ail controversies at law and in 
equity, as distinguished from proceedings in bankruptcy between trus- 
tées as such and adverse claimants concerning the property acquired 
or claimed by the trustées. Subdivision "b" of said section, as amended, 
provides that "suits by the trustée shall only be brought or prosecuted 
in the courts where the bankrupt whose estate is being administered 
by such trustée might hâve brought or prosecuted them if proceedings 
in bankruptcy had been instituted, unless by consent of the proposed 
défendant," except suits for the recovery of property under section 
60, subd. "h," and section 67, subd. "e" (3 Stat. 562, 565 [U. S. Comp. 
St. 1901, pp. 3445, 3449]). Section 60, subd. "h," relates to cases 
where the bankrupt has given a préférence which in certain cases 
is voidable by the trustée, and section 67, subd. "e," relates to con- 
veyances, transfers of property by a bankrupt within four months prior 
to the filing of the pétition, with intent and purpose on his part to 
hinder, delay, ùr defraud his creditors. Ail such conveyances by that 
section are declared riuU and void against • creditors of the bankrupt 
debtor, and such property shall pass to the trustée, and be by him 
reclaimed and recovered for the benefit of the creditors of the bank- 
rupt. It will be seen that section 23 by terms distinguishes "proceed- 
ings in bankruptcy" from "controversies at law and in equity," but 
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the exact line of démarcation between the two is not fixed by the act, 
and we are compelled to look to the adjudicated cases for light upon 
this point. 

The Circuit Court of Appeals of the Eighth Circuit, in Re Young, 
111 Fed. 158, 49 C. C. A. 283, con^idered a case where the marshal 
under order of the court, had taken possession of the property of 
one Bender, who had been adjudged a bankrupt March 13, 1901, under 
an involuntary pétition. Previous to the institution of bankruptcy 
proceedings, about October 8, 1900, Bender had executed mortgages 
upon this property which had been recorded, but the property was 
still in his possession. Subsequently the mortgagee appeared in the 
District Court and moved that the marshal be required to surrender 
the property. It was held that the District Court properly issued the 
order directing the marshal to take possession of the property and 
"that under that order the marshal had the right to take possession of 
such property, although it was found in the custody of third parties 
and was claimed adversely by them" ; and that the District Court had 
the power to require the petitioner to assert his title to the property by 
a plenary action or by an intervention. 

The case of Bryan v. Bernheimer, is cited and certain cases arising 
under the bankrupt act of 1867, among them Sharpe v. Doyle, 102 
U. S. 689, 26 L. Ed. 377, wherein Judge Miller says : 

"The act of Congress was designed to secure the possession of the prop- 
erty of the bankrupt so that it might be administered under proceedings in 
banliruptcy. Between the flrst steps Inltiating them and the appointment 
of the assignée a considérable time often elapses, during «v'hich the effects 
of the banlîrupt, especially in a case commenced by creditors, may be sur- 
reptitiously conveyed beyond the reach of the court or of the assignée, 
who when appointed is entitled to the possession of them. If the banlîrupt 
does not voluntarily aid the court, or is inclined to defeat the proceedings, 
he ean, with the aid of friends or irresponsible persons, sell his removable 
property and put the money in his pocliet, or to secrète his goods or remove 
them beyond the reach of the assignée or the process of the court, and thus 
defy the law. The évidence in this case shows the manner in which this 
can be doue. It was the purpose of the act of Congress to remedy this 
evil. It therefore provides that, as soon as the pétition ia banliruptcy is 
filed, the court may issue to the marshal a provisional warrant directing 
him to talîe possession of ail the property and effects of the banlirupt and 
hold them subject to further order of the court. To hâve limited this right 
or duty of seizure to such property as he might find in the actual possession 
of the banlîrupt would bave manifestly defeated in many instances the 
purpose of the writ. There is therefore no such limitation expressed or 
implied." 

A later case, under the same act, (Feibelman v. Packard, 109 U. 
S. 421, 3 Sup. Ct. 289, 27 L. Ed. 984), is to the same effect, holding 
"that a District Court of the United States sitting in bankruptcy has 
jurisdiction to order the seizure and détention of goods, the property of 
the bankrupt, although in the possession of another under claim of title." 

In re Rochford, 124 Fed. 182, 59 C. C. A. 388, the District Court 
of South Dakota had directed the seizure by its receiver of a stock of 
goods covered by chattel mortgage. Thç sheriff of the county in 
which the goods were situated, by direction of Rochford, seized the 
property under the chattel mortgage. The District Court then by 
order directed the sheriff to surrender the property to its receiver. 
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and the référée made an order that the petitioher, Rochford, shouîd 
assert and propound to him any right.'title, or claim in the mortgaged 
goods. This order was served upon Rochford, who appeared and ob- 
jected to the jurisdiction of the court. The référée disregarded the 
objections to his jurisdiction and adjudged that the chattel mortgage 
to Rochford was void as against the creditors of the bankrupt. In 
that case ,Rochford was a ' citizen of the state of lowa, and the court 
says that, if the controversy between him and its trustée in bank- 
ruptcy is a controversy at law or in equity, as distinguished from pro- 
ceedings in bankruptcy, the cohcession must be made that the juris- 
diction to détermine it was not in the District Court of South Dakota, 
but in the United States Circuit Court of lowa, or in some state 
court which bad jurisdiction of the mortgagee, Rochford. Upon the 
case as presented the court held that this was a proceeding in bank- 
ruptcy, as distinguished from a controversy at law or equity, within 
the true construction of section 23, and the groûnd of décision seems 
to be that, in ail cases in which the court finds it absolutely necessary 
for the préservation of the estate to take possession ; of the property 
from the adverse claimant by means of its receivér, the subséquent dé- 
termination of the issue raised between the trustée and the adverse 
claimant is a proceeding iri bankruptcy. 

In Re Moody, 131 Fed. 525, in the District Court of lowa, the Hawk- 
eye Land Company claimed to be the purchaser in good faith of a 
stock of merchandise frbm Edward J. Moody, and that it was in 
actual possession prior to the fîling bf the pétition în bankruptcy, and 
that the court of bankruptcy therefore had no jurisdiction to sum- 
marily take possession of such property from it. After reviewing the 
cases, the court held: ■ 

"That the bankruptcy court had jurisdiction to summarily talie posses- 
sion of this stocli of merchandise from Hawljeye Land Company, under 
clause 3 of section 2 of the baniiruptcy act, in case It was necessary to do 
so to préserve It to the estate of the banlirupt; that the allégations of the 
aneillary pétition in effect are that such property in fact belonged to Ed- 
ward J. Moody, and are sufflcient upon which to base a flnding that it was 
necessary for the court to talie possession of it in order to préserve it to 
hls estate in bankruptcy, in case he was such owner and should be adjudged 
bankrupt ; tha,t the order appointing a receivér and directing him to take 
possession of such property is in efCect a flnding that it was necessary to 
do so. The resuit is that by that flnding and order, and the action of the 
receivér thereunder, the court of bankruptcy bas reduced the property to 
Its actual custody. This, however, does not détermine the actual owner- 
ship of the same." 

The motion of the Hawkeye Land Company for the release of the 
property was overruled^ and it was required to propound its claim to 
it before the référée at a day fixed. This case came up again before 
the same court on a pétition of the trustée for review of the order 
of the référée sustaining the claim of the Hawkeye Land Company 
to the stock. of merchandise, and is reported in 134 Fed. 628, where 
the court cohsidered thè question whèther the land company was a 
bona fide purchaser, within the pUrview of section 67e of the bank- 
ruptcy act, SiVfâ the court says: 

"By the plaiu language^ of this section, if Moody Intended by the sale 
to hindei-, delay, or defrâùd fiîs creditors, the conveyance is null and void 
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as to such creditors, except as against good faith purchasers for a présent 
fair considération. It is not necessary ttiat the purcîiaser should partici- 
pate in the fraudulent purpose of Moody to render the transaction void as 
against the trustée. Such purpose being Isnown, it must then be made to 
appear that the purchase was in good faith, and for a présent fair con- 
sidération, paid at the time of such purchase. The standard of good faith 
on the part of the purchaser is the same as that of a creditor in accept- 
ing payment or transfers of property as such or as security from an Insol- 
vent debtor, and it is uniformly held that each, under the bankruptcy law, 
is required, In dealing with one who is in fact insolvent and may be ad- 
judged a banlirupt within four months, to exercise ordinary prudence and 
diligence to ascertain whether or not such insolvent can make a transfer 
of his property to him that will not be in violation of the bankruptcy law. 
In Wager v. Hall, 16 Wall. 584, 601, 21 L. Ed. 504, it is said: 'Purchasers 
from an insolvent are required to exercise ordinary prudence in respect to 
the title of the seller, and, if they fail to investigate when put upon inquiry, 
they are chargeable with ail the knowledge that it is reasonable to suppose 
they would bave acquired had they performed their duty in that regard.' " 

It also cited the case of VValbrun v. Babbitt, which bas been al- 
ready referred to. 

The resuit of my examination of the cases is that, wherever it ap- 
pears that it is necessary for the préservation of the property claimed 
to be a part of the bankrupt's estate, after pétition in bankruptcy has 
been filed, that the court should take possession of the same, pending 
the adjudication of title, it is vî^ithin the jurisdiction of the court to 
order the marshal or a custodian to take possession of such property, 
and wherever, as in this case, the pétition duly verified averred that 
the alleged bankrupt had transferred his property for the purpose of 
hindering, delaying, and defrauding creditors, and set forth facts tend- 
ing to show that the transfer was null and void under the bankrupt 
act, and that the party in possession was financially irresponsible, and 
that there was danger that goods alleged to belong to the bankrupt 
would be lost to his estate without the interposition of the court, such 
court had and has the power, and it was its duty, to lay its hand upon 
the property and hold the same until the claims thereto or rights there- 
in could be determined; that the object of the bankrupt law, which 
is to hâve the property of the bankrupt equally distributed among 
his creditors, would be entirely defeated, if in such a case the court 
was compelled to wait for the appointment of a trustée to bring a 
suit to recover such property, for by the time such suit could be deter- 
mined the property in the hands of an irresponsible person might hâve 
been entirely dissipated. The power to make such seizure should not 
be lightly exercised or abused so as needlessly to oppress or injure 
those who claim title, and in ail cases creditors who pray for such 
order of seizure should be required to give bond to indemnify the 
party injured, in the event that it should be determined thereafter 
that the party in whose possession the goods are is lawfully the owner 
thereof, Such bond was not required by the référée in this case, but 
a short date was fîxed in which he could propound his claim to the 
property, and doubtless the référée would hâve directed the surrender 
of the same to Sanders if he had given bond, as it appears by the pro- 
ceedings he at one time contemplated doing. The testimony at the 
hearings tends strongly to show that the conveyance of the stock of 
goods to Sanders was null and void under the bankrupt act. It 
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leaves no room for a doubt that the transfer was made by Knopf for 
the purpose of hinderitig, delaying, and def rauding his creditors ; and 
assuming, as the court does upon this hearing, that Sanders actually 
paid the cash which he claims to hâve paid, the resuit to the petitioning 
creditors is the same as if he had not paid anything at ail, for Knopf 
has not made any payrtients at ail upon their claims. Being totally 
insolvent, thèse creditors, who sold to Knopf the very goods in ques- 
tion, will receive nothing. It is true that Knopf claims to hâve paid 
a debt of $1,500 to Loadholt, and to hâve made other small payments 
to other local creditors, ail of which were unkwful préférences under 
the bankrupt act. It appears from Sanders' own testimony that he 
made no inquiry whatever as to Knopf 's financial condition. An in- 
quiry properly directed would hâve disclosed the fact that he was 
largely indebted. The transaction by which a retail merchant sells out 
his entire stock of merchandise is an unusual one, wèll calculated to 
put parties upon inquiry. But upon this pétition for review I am not 
called upon to décide finally the question of Sanders' claim. It may 
be thàt his attorneys, relying upon the grounds made in their pétition 
that the référée had nô jurisdiction in the premises, may hâve omitted 
to présent their case on the merits.- I hâve examined carefully the 
cases cited in support of their view. It would unduly prolong this 
opinion if I should undertake to point out wherein they fail to do so, 
nor am I convinced by the veryable argument of counsel that it was 
the duty of thç trustée when appointed to bring a suit to recover the 
goods in question. This trustée it appears was not appointed until 
January 8th. If the court had waited until the détermination of such 
a suit, the chances are that there would hâve been no property left. 
As it is, the property must be now held to be lawfully in the custody 
of this court, and is held by it in trust for those to whom it right- 
fully belongs. The administration and distribution of property of 
bankrupts is a proceeding in equity. Its procédure may be so moulded 
as to do justice to ail concerned. Leave will therefore be given to 
Sanders to make such motion as he may be advised and as may seem 
to be necessary for the establishment of his claim to the goods. If, at 
the expiration of 15 days from the date of the filing of this opinion, 
no such motion is made, the référée will direct the trustée to sell the 
same in the ordinary course of administration of the bankrupt's estate. 
The pétition for review of the finding of the référée, and to set aside 
the same, is therefore denied, and his action in directing the seizure 
of the property Is affirmed. 



WATBR, LIGHT & GAS 00. v. CITY OF HUTCHINSON et al. 
(Circuit Court, D. Kansas, Second Division. January 27, 1906.) 

1. Municipal Coepoeations — Powers — Geanting of Exclusive Franchises. 

The power to grant an exclusive franchise to a water, gas, or electric 
llght Company, to use the streets of a city, résides in the state, and 
cannot be exercised by a municipal corporation, unless delegated to It 
by the Législature, either expressly or by necessary implication. 

[Ed. Note. — For cases in point, see vol. 36, Cent Dig. Municipal Cor- 
porations, §§ 175, 757, 1459-1470.1 
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2. Same — Constitution and Statutês of Kansas. 

Under the Constitution of Kansas, whi'cli eonfers no powers upon 
municipal corporations, but antliorizes the Législature to provide for 
their organizatlon and tbe limitation of their powers, and the statutês 
of the State relating to cities of the second elass, which eontain no 
grant of power, either directly or by implication, to grant exclusive 
rights in the streets, such a city bas no power to enter into a con- 
tract by which it gives an exclusive right for a term of years to a 
Company to use its streets for the purpose of supplying water, gas, or 
electricity to the city, and its inhabitants and such a contract Is ultra 
vires, and void, as to its exclusive feature. 

[Ed. Note. — For cases in point, see vol. 36, Cent. Dig. Municipal Cor- 
porations, §§ 173, 757, 1459-1470.] 

In Equity. On demurrer to amended bill. 

H. Whiteside, H. S. Lewis, and Waggener, Doster & Orr, for com- 
plainant. 

A. C. Malloy and Prigg & Williams, for défendants. 

POLLOCK, District Judge. As shown by the bill of complaint 
presented, défendant, the city of Hutchinson, a city of the second class 
under the laws of this state, by Ordinance No. 403 of that city, duly 
passed and approved March 5, 1897, and thereafter duly published, 
upon sufficient considération entered into a contract with the Hutch- 
inson Water, I,ight & Power Company, a domestic corporation of 
this State, to supply said city and its inhabitants with water and light 
for a period of 20 years. Said contract, as shown from the terms of 
the ordinance, was a compromise and adjustment of rights arising 
between the parties under the terms of prior contracts theretofore en- 
tered into and then existing. The preamble to and so much of said 
Ordinance No. 402 as is deemed material to the considération of the 
controversy now arising for décision, reads as follows: 

"An ordinance to provide for a System of water works, electric light worlss 
and gas works, and supply of water, electric current and gas to the city of 
Hutchinson and the inliabitants thereof. 

"Whereas, the Hutchinson Water, Light & Power Company is the owner of 
certain exclusive franchises and contracts with the city of Hutchinson, under 
which and in accordance with which the said company bas expended large 
sums of money in constructing and building water works, electric light 
works and gas works, and in building up the business of said worka, which 
are now in successful opération in supplying the city of Hutchinson and the 
inhabitants thereof with water, electric current and gas for ail purposes for 
which water, electric current and gas is used ; and whereas, the city of Hutch- 
inson is desirous of modifying and changing said franchise and contracts to 
the advantage of said city of Hutchinson without cancelling or abridging any 
of the rights or privilèges vested in said company by reason of its labor and 
investments under said franchises and contracts other than the modifications 
hereinafter specified: 

"Therefore, In considération of the surrender of ail the existing contracts 
and franchises of said company with the city of Hutchinson, excepting as 
hereinafter specified; 

"Be it ordained by the mayor and council of the city of Hutchinson, Kansas : 

"Section 1. That there Is hereby given and granted to the Hutchinson Water, 
Light & Power Company, of Hutchinson, Kansas, its successors or assigns, 
the exclusive right and privilèges for the term of twenty years from the date 
of the passage and approval of this ordinance of supplying the city of 
Hutchinson, Reno county, Kansas, and the inhabitants thereof, by a System 
of Works with water for the prévention and exWnguishment of Ares and for 
al] other purposes for which water may be used [said water works to be the 
144 F.— 17 
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HoIIy System] ; wlth electrlc current for «lectric llght and povrer, and for ail 
other purposes for which elecîtric current may be used, except power lor the 
opération of Street railvvays, which exception shalj not prevent said Water, 
Light & Power Company from furnlshing electric currents to street rallways 
for any and ail purposes ; and with gas for lighting, heatlng and for fuel. 
and for ail other purposes for which gas may be used, In accordance with 
the terms and conditions set forth in thls ordinance. 

"Sec. 2. That said Hutchinson Water, Light & Power Co., its suceessors or 
assigns, is hereby authorized to maintaln, extend and operate said Works in 
or aidjacent to the city of Hutchinson, to receive, taUe store, pùrify, conduct 
and distribute said water, electric current and gas through said city, to 
construct and extend aqueducts, mains, pipes and ereet pôles and wires 
through ail the streets, alleys, lanes and publie grounds and to cross any stream 
or bridge lu said city, to erect and maintaln ail englues, machinery and other 
appliances necessary for conducting any of said works, and for supplying said 
city and the inhabitants thereof with wàter, electric current and gas for the 
the purposes herein mentloned, and for such purposes the said Hutchinson 
Water, Llght & Power Company, its suceessors or assigns, shall hâve the 
right, and is hereby authorized to use the streets, alleye, avenues, lanes and 
public grounds in or adjacent to said city, and shall hâve the right to take 
up any pavements or sldewalks, and make such excavations therein as may be 
necessary to lay, repair and maintaln aqueducts, mains and pipes below the 
surface of the ground for conveylng and dlstributlng the water and gas, and 
for erecting pôles for electric wlres as aforesaid. • ** 

"Sec. 4. The said city of Hutchinson hereby agrées to rent, amj does rent 
for flre protection, the one hundred and elghty-flye (185) flre hydrants now 
located on the mains of the said watèr works from the Hutchinson Water, 
Llght & Power Company, Its succefesors or assigns, for the full term of 
this contract, and the said city of Hutchinson will pay for the use of said 
one hundped and eighty-flve (185) hydrants an ànnual rent of $6,000, payable 
semiannually on the flrst daysof May and November of each year, less $1,000 
per year rébate for two yéàrs from the passage of this ordinance, payments 
to be inade as herelnafter specifled. For ail hydrants located on extensions 
hereafter ordered by the city councll, as specifled in section 3 of this ordl- 
naUcé the city of Hutchinson agrées to Ray tliirty-sîx dollars ($36.00) per annum 
for each hydrant so located, payments to be made ^s herelnafter specifled. 
ïhe said Hutchinson Watêr, Llght & Power Compafiy shall furuish water 
for sprinkling the streets Of the city of Hutchinson at the rate of $12.50 per 
month for each wagon or sprinkler used in sprinkling said streets for one 
year from and after the 'date of the passage and âpproval of thls ordinance, 
and for the next succeeding year, or second year aftér the passage and âp- 
proval of thls ordinance, the said Hutchinson Water, Llght & Power Company 
shall fùmish water for such street sprinkling purpose at the rate of $15.00 
per month for each wagon or sprinkler used in sprinkling said streets. * * * 

"Sec. 8. The city of Hutchinson shall hâve the right to purchase the works, 
property and business created, acquired, construeted and contemplated under 
thls contract at any tîm© after the expiration of ten years from the adoption 
of thls ordinance, upon giWng One year's notice to the owners of said property 
and upon paying to said owners a fair value for the same as may be mutu- 
ally agreéd, or fixied by a cdurt of compétent jurlsdlction. Said one year's 
notice may be given at any time after the expiration of nine years from the 
date of the passage and âpproval of this ordinance. • • * 

"Sec. 13. The city of Hutchinson hereby agrées that It will pass ail neces- 
sary ordinances for the protection of ' the property of the said water works, 
electric llght works and gas works ; to ptevent the contamination of the water 
supply ; to prevent the waste of water from the hydrants, mains and pipes ; 
to prevent ail interférence with its polea and wlres, and that It will upon re- 
quest of thé said Hutchinson Water, Llght & Power Company, its suceessors 
or assigns, proceed wlthout delay te exercise its rlghts under the sta tûtes 
of the State Of Xfansas, in the matter:of the eondemnation of any, lot, parcel 
or pièce Of ^round, or of water, or water privilèges that may be necessary 
to the propér and convenlent construction, maintenance and opération of the 
System of water, gas and electric light works contemplated in this ordinance. 

"Provlded, That the said Hutchinson Water, Light & Power Company, its 
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successors or asslgns, pay ail costs and expense incident thereto, Including 
the cost of ail property so condemned, and, 

"Provided, farther, That the right to free and exclusive control of ail prop- 
erty so condemned shall rest and remain in the said Hiitchinson Water, Light 
& Power Company, its successors or assigns. 

"Sec. 14. If the said Hutchinson Water, Light & Power Company, its suc- 
cessors or assigns, shall refuse to operate the water System contemplated in 
this ordinance nt any time, that part of this franchise relatiug to the water 
System shall be forfeited, unless such failure to operate is unavoidable or 
due to accident. 

"Sec. 15. Nothing in this ordinance shall prevent any person or Company 
from manufacturing gas, electricity or any other niat'erial for his own or 
their own use for light or fuel, but in no case shall such persons supply 
others with gas or electrlc current for any purpose." 

Thereafter, complainant in this suit, a corporation of New Jersey, 
by purchase became and now is the lawful successor in right of ail the 
property, franchises and rights of the domestic contracting company. 
On the 15th day of December, 1905, the défendant city of Hutchinson 
duly passed an Ordinance No. 651 of the city, contracting with and 
granting unto défendants Emerson Carey, K. E. Sentney, C. M. Wil- 
liams, C. H. McBurney, A. W. Smith, and J. S. George, their succes- 
sors and assigns, certain rights and privilèges of constructing and 
operating a line of street railway in said city, and of furnishing said 
city and its inhabitants with electric light and gas for light, power, and 
heating purposes. So much of said ordinance as is deemed material 
hère reads as foilows: 

"An ordinance granting permission and authority to Emerson Carey, K. E. 
Sentney, C. M. Williams, C. H. McBurney, A. W. Smith, and J. S. George, 
their successors or assigns, to construct and operate a street railway in and 
along the streets and avenues of the city of Hutchinson, Eeno county, Kansas. 
and to construct, operate and maintaln an electric plant for the purpose of 
furnishing electric current for electric lights and power for ail other purposes 
for which electric current may be used, and to construct, operate and maintain 
a gas plant for heating, lighting and fuel and for ail other purposes for which 
gas may be used and prescribing certain régulations and relations thereto. 

"Be it ordained by the mayor and councilmen of the city of Hutchinson, 
Kansas : 

"Section 1. That consent, permission and authority are hereby given and 
granted to Emerson Carey, K. E. Sentney, C. M. Williams, C. H. McBurney, 
A. W. Smith, and J. S. George, their successors or assigns, to construct, run 
and operate for a period of fifty years from and after the publication of 
this ordinance, a single or double track street railway, with ail necessary 
sidetracl£S, turnouts, switches and curves in and along the streets and avenues 
mentioned in section 12 of this ordinance and upon such other streets and 
avenues of said city for which the city eouncil may hereafter grant permis- 
sion, or where the owners of a majority of the front footage between the 
terminal points of the tracks upon such streets and avenues shall consent 
in writing to this eouncil to the construction and opération of a street rail- 
way thereon and to keep, maintain and operate thereon street railway cars 
and carriages in the manner and in accordance with the conditions and provi- 
sions hereinafter set forth. * * * 

"Sec. 21. There is hereby given and granted to the said Emerson Carey, 
K. E. Sentney, C. M. Williams, C. H. McBprney, A. W. Smith, and ,T. S. George 
in connection with the privilèges and rights conferred in the above and fore- 
going sections, the further right and privilège for the terœ of twenty years 
from the date of the passage and approval of this ordinance of supplying 
the city of Hutchinson, Reno county, and the inhabltants of said city and 
county ^^^th electric current for electric light and power and for ail other pur- 
poses for which electric current may be used and for such purpose said gran- 
tees are hereljy authorized and permitted to erect pôles and wires through 
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ail the streets, alleys, lanes and public grounds and to cross any stream or 
bridge in said city to erect and maintain ail engines, machinery and other 
appliances necessary for the conducting bf said work and for the supplying of 
said city, said Eeno county and the inhaMtants of said city and county with 
eleotrlc Ught and power. 

"Sec. 22. The said grantees hereln, their successors or assigns shall net at 
any time use the pôles, wire and other appliances provlded for in this or- 
dinance In such a manner as to hlnder or obstract the commerce or trade of 
the city of Hutchinson, nor obstruct the proper use of the streets, alleys, lanes, 
avenues, public grounds or other public places excepting as may be necessary 
temporarily to make repairs, or extensions or improvements to its property 
and Works. • 

"Sec. 23. That in addition to the rights and privilèges heretofore granted, 
there is granted to said Kmerson Carey, K. B. Sentmey, C. M. Williams, O. 
H. McBurney, A. AV. Smith, and J. S. George, their successors or assigns, the 
further right and privilège for the term of twenty years from the date of the 
passage and approving of this ordinance of supplying the city of Hutchinson, 
Reno county, Kansas, and the inhabitants thereof with gas, either manufac- 
tured or natural and for such purpose shall hâve the right and privilège to 
construct and maintain mains, pipes and other conduits in the streets and 
alleys of said city. • ♦ * 

"Sec. 28. l'he city of Hutchinson hereby agrées that it will pass ail neces- 
sary ordinances for the protection of ]the property of the said grantees hereln, 
their successors and assigns of their street railway and its machinery, elec- 
tric Works and gas works, and to prevent interférence wlth the pôles and 
wlres, oi: the convenlent construction, maintenance and opération of the same." 

This suit was brought to enjoin and restrain the défendant city, 
its mayor and council, and the persons named contracting with the 
défendant city by the ternis of Ordinance No. 651, from in any way 
proceeding under the terms of said ordinance toward the doing of 
any public service which complaisant might do under the terms of 
Ordinance No. 402, upon the ground that complainant has the ex- 
clusive right for the period of time mentioned therein, 30 years, which 
time has not expired, to furnish such public service to the city and 
inhabitants thereof. The prayer of the bill l'eads: 

"That a wrlt of injunction be issned commanding the défendants and ail 
persons clalming to act under their authority and direction to refrain and 
desist from doing any acts or exercising any prêteuses of right to act under 
the aforesald Ordinance No. 651 granted to défendants as aforesaid which 
will In any wise affect the exclusive rights of your orator to fumish the 
said city and its inhabitants with electrlc or gas light for lighting and heat- 
ing purposes or power except for street cars and electrlc railways, and also 
from making or proceeding to make any contract for furnishing light or 
gas to said city and its inhabltants until the expiration of the aforesaid 
franchises and contracts of your orator with said city." 

Défendants hâve appeared to this bill and demur for want of equity. 
The questions arising for détermination are: (1) Did the city, by 
Ordinance No. 402, grant or attempt to grant unto the corporation 
therein named exclusive right for the period of time therein named 
of furnishing the city and its inhabitants with electric light and 
gas for heating, light and fuel, such period of time not having 
expired; (2) if so, did the city possess the power inhérent or 
under the law of its création to make an exclusive contract, binding 
itself and inhabitants to receive and pay for water, light, heat, and 
power from the corporation there contracted with for the period of 20 
years to the exclusion of ail others? If thèse questions are answered 
in the affirmative, then it is clear the demurrer must be overruled, and 
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complainant may maintain this suit to protect its franchises and con- 
tract rights from violation at the hands of the défendants. Jersey City 
Gas. Ce. v. Dwight, 39 N. J. Eq. 242; City of Newport v. Newport 
Light Ce, 84 Ky. 166. 

While the exclusive right of complainant to furnish the défendant 
city with water under its franchise is not hère challenged, and while 
complainant by the terms of Ordinance No. 402 does. not obligate it- 
self to the city to furnish light, heat, or power, yet, assuming for the 
purpose of décision the contract made by Ordinance No. 402 between 
the défendant city and complainant as successor of the Hutchinson ' 
Water, Light & Power Company, is in terms exclusive, and was in- 
tended to be so by the city at the time it was made, the important and 
principal inquiry still remains, did the city at the time the ordinance 
was passed possess the power to make a contract binding and exclusive 
of ail others for the period of twenty years? If so, it foUows, of 
necessity, the demurrer must be overruled. If not, it should be sus- 
tained, for the sole purpose of this suit, as has been seen, is to nullify 
the action of the city in the making of the subséquent contract upon 
the one ground alone of the exclusive character of the former grant. 
In the light of aufhority it must be conceded the power to make the 
exclusive contract contended for by complainant résides in the state, 
and may be delegated by it to a municipal agent, such as the défend- 
ant city, and, when delegated, the city becomes possessed of the power 
by contract to exclude, not only other persons and corporations there- 
after desiring to contract with it for the performance of a public serv- 
ice for a given period of time, but also to obligate itself during such 
term not to undertake the performance of such public service, and 
such contract rights will receive protection from the courts under the 
fédéral constitution. Walla Walla v. Walla Walla Water Co., 172 U. 
S. 1, 19 Sup. et. 77, 43 L. Ed. 341. 

It therefore becomes important in this inquiry to détermine first of 
ail, the précise power inhérent in or conferred upon the défendant city 
to contract with the Hutchinson Light & Power Company. The de- 
fendant city, as a municipal corporation of this state, is purely a cré- 
ation of statutory law. Our Constitution recognizes, but does not con- 
fer, any power upon cities of the state. Section 5, art. 12, provides : 

"Provision shall be made by gênerai law for the organization of cities, 
towns and villages ; and their power of taxation, assessment, borrowing 
Dioney, contracting debts and loaning their crédit, shall be so restricted as to 
prevent the abuse of such power." 

As the full measure of power reserved by the state, unsurrendered 
to the gênerai government upon its admission into the Union, remains 
in and can be exercised alonf by the state, except as such power has 
been by the Législature of the state delegated to its municipal corpora- 
tions and other agents, as a necessary and inévitable séquence it must 
follow, there is no inhérent power in the défendant city to make the 
contract claimed. Citizens' St. Railway v. Détroit Railway, 171 U. 
S. 48, 18 Sup. Ct. 732, 43 L. Ed. 67. And as the organic law of the 
state confers no power upon the cities of the state, but merely em- 
powers the législative branch of the state to organize cities under gên- 
erai laws and to restrict their powers, the power of the défendant 
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city tO' make the exclusive contract claimed by complainant to exist 
must befôund, if at ail, either in the charter of the contracting Com- 
pany or in the provisions of the second class cities' act of this state, 
in force at the time of the passage of the ordinance, for this act is 
thé organic la\^ of the 'dity. ' What was the measure of power con- 
ferred upon the corporation and the city, and how must the statu tory 
law granling such power -be construed by the courts? The contract- 
ing cornpany, having been created under the gênerai incorporation 
lawsiof the state, did havethe power "to enter into any obligation or 
contract èssential to the transaction of its ordinary aflfairs." Section 
25, c. 23, art. 3, Gen. St. Kaa. 1901. While this grant of power might 
suffice to enable the company to enter into an exclusive contract with 
the cityi it ismot contended, and cannot be contended, it conférred any 
such powër upori the city to so contract. Hence, the power claimed 
to hâve been conférred upon the city miist be found, if it exists, in 
the organic law of the city; that is, in the second class cities' act, and 
such amendments thereto as Were in force at the date of the making of 
the contract in. question; Looking now to this act we find the fol- 
lowing statutory provisions bearing upon this question. Section 35 
of the act (Gen. St. Kan. 1901, p. 335) providc^ the gênerai powers 
of the mayor and council of such city, and reads as follows: 

"The niàyor and cOuncil' of èach city governed by this act shall hâve the 
care, ■ management and control of the city, and its linances, and shall hâve 
powèr to enact, ord^in, alte^or repeal any and ail ordinances not répugnant 
to the constitution and laws of this state, and such as it shall deem ex- 
pédient for the, good goverhment of the city, the préservation of the peace 
and good order, the suppression ôf vice and Immorality, the beneflt of trade 
and commerce, and the health of the Inhabltants thereof, and such other 
Qrdinances, rules and regulsttions as may be necessary to earry such power 
Into efifect" 

Section 65 of of die act (page 232) provides: 

"Thé council may provide for ànd regulate the lighting of the streets, and 
the érection of lamp posts, and the numberlng of the buildings in the city, 
and the construction of sewers; and the council shall hâve power to make 
contr9.cts with any person,: company or association for such purposes, and 
glve $uch person, company or association the privilège of fuimlshing light 
for' the strèets, lanes or alléys of sald city for any length of tlme not ex- 
ceeding twenty-one years.'' 

Section 83 of the act (page 237) provides : 

01 "That cities of the second class of the state of Kansas are hereby granted 
fuU power and authority, on behalf of said cities to purchase, procure, pru- 
ylde and contract for the construction of and construct water works, elec- 
tflé light and gas plants, for the purpose of supplying such cities and the in- 
habltants thereof with water, light and gas for domestic use and any and 
ail other purposes." 

' Judge Dilion' in his work on Municipal Corporations (4th Ed.) § 
89; Says: 

•'It Is a gen&iel and undisputed proposition of law that a municipal cor- 
poration possesses and can eJcercise the f ollowing powers, and no others : 
(1) Those granted in expreesi words ; (2) those necessarlly or f alrly implied 
In or incident to the poweys expressly granted; (3) those essential to the 
declared objects .ànd purposes of the corporation — not simply convenieut, 
but indispensable. Any falr, reasonable doubt concerning the existence of 
the power is resolvefl by thé courts against the corporation, and the power 
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is denied. Of every municipal corporation the charter or statute by which 
it Is created is its organie act Neither tlie corporation nor its officers car» 
do any act, or malje any contract, or incur any liàbility, not auttiorized 
thereby, or by some législative act applicable thereto. Ail acts beyond the 
scope of the powers granted are void." 

In Minturn v. Larue et al., 23 How. 435, 16 L. Ed. 574, Mr. Justice 
Nelson, delivering the opinion of the court, says: 

"It it a well-settled rule of construction of grants by the Législature to 
corporations, whether public or private, that only such powers and rights 
can be exercised under them as are clearly comprehended within the words 
of the act or derived therefrom by riecessary implication, regard being had 
to the objects of the grant. Any ambiguity or doubt arising ont of the 
terms used by the Législature must be resolved in favor of the public." 

Judge Jackson in Grand Rapids E. L. & P. Co. v. Grand Rapids 
E. E. E. & F. G. Co. (C. G.) 33 Fed. 659, says: 

"To confer exclusive rights and privilèges, either in the streets of a city 
or in the public highv?ays, necessarily involves the assertion and exercise 
of exclusive powers and control over the same. Nothing short of the whole 
sovereign power of the state can confer exclusive rights and privilèges in 
public streets, dedicated or acquired for public use, and which are held in 
trust for the public at large. This brings us directly up to the inquiry 
whether the Législature of Michigan has delegated to the eity of Grand 
Rapids the state's sovereign power and control over the streets of that 
municipality. If the charter powers of the city hâve invested it or its com- 
mon council with the whole sovereign power and exclusive contror over the 
streets within its limits, it might lawfully confer upon the complainant the 
exclusive right of user, which the ordinance of 1880 undertoolj to grant If, 
however, the city or its common council possessed no such exclusive power 
and control, then the grant which it attempted to make to complainant was 
"ultra vires," and therefore void, so far as it purports to confer exclusive 
privilèges in or over the streets of the city." 

Mr. Justice McKenna, delivering the opinion of the court in Citi- 
zens' St. Railway v. Détroit Railway, 171 U. S. 48, 18 Sup. Ct. 732, 
43 L. Ed. 67, says: 

"It is clear that the statute did not explicltly and directly confer the 
power on the municipality to grant an exclusive privilège to occupy its 
streets for railway purposes. It is urged, however, that such power is to 
be inferred from the provision which requires the consent of the municipal 
authorities to the construction of a railway under such terms as they may 
prescribe, combined with the provisions of the Constitution, which, if they 
do not confer a power Independent of the Législature, strongly provide for 
and intend local government. The argument is strong, and ail of its 
strength has been presented and is appreciated, but there exist considéra- 
tions of countervalling and superior strength. That such power must be 
given in language explicit and express, or necessarily to be implied from 
other powers, is now firmly fixed. There were many reasons which urged 
to this — reasons which flow from the nature of the municipal trust — even 
from the nature of the législative trust, and those which, without the clear- 
est intention explicitly declared, insistentiy forbid that the future should 
be committed and bound by the conditions of the présent time, and func- 
tions delegated for public purposes be paralyzed in their exercise by the 
existence of exclusive privilèges. The rule and the reason for it are ex- 
pressed in Minturn v. Larue, 23 How. 435, 16 L. Ed. 574; Wright v. ISTàgle, 
101 U. S. 791, 25 L. Ed. 921; State v. Cincinnati Gas Light and Coke Co., 
18 Ohlo St. 262; Parkhurst v. Salem (Or.) 32 Pac. 304; Saglnaw Gas Light Co. 
V. Saginaw (C. C) 28 Fed. 529, decided by Mr. Justice Brown of this 
court; Long v. Duluth «linn.) 51 N: W. 913, 32 Am. St. Rep. 547. See, also. 
Grand Rapids Electric Light & Power Co. v. Grand Rapids, etc., Co. (C. O.) 
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33 Fed. 659, opinion delivered by Mr. Justice Jackson at circuit. As bear- 
ing on the rule, see, also, Oregon Railway & Navigation Co. v. Oregonian 
Rallway Co., 130 U. S. 1, 9 Sup. Ct. 409, 32 L. Ed. SHT ; Central Transportation 
Co. V. Pullman Palace Car Co., 139 U. S. 24, 11 Sup. Ct 478, 35 L. Ed. 55. 

"The power, therefore, must be granted in express words or necessarily 
to be implled. What does the latter mean? Mr. Justice Jaclison, in Grand 
Eapids, etc., Power Co. v. Grand Rapids, etc., supra, says: '* * * that 
municipal corporations possess and can exercise only such powers as are 
"granted in express words, or those necessarily or fairly implled, in or in- 
cident to the powers expressly conferred, or those essentiai to the deciared 
objects and purposes of the corporation, notsimply convenlènt, but indis- 
pensable." ' " 

Mr. Justice Brewer, delivering the opinion of the court in Jackson 
County Horse R. Co. v. Interstate Rapid Transit Ry. Co. (C. C.) 34 
Fed. 307, says: 

"The précise question is, hâd the city of Kansas the power to grant for a 
term of years the exclusive right to occupy its streets with street rail- 
roads? That question must be answered in the négative. Let me in the 
outset formulate two or three ùnquestioned propositions: (1) The Légis- 
lature bas, as the gênerai représentative of the public, the power, subject 
to speeiflc constitutional limitations, to grant spécial privilèges ; (2) it may, 
with similar limitations, grant the like power to municipal corporations as to 
ail matters of a purely municipal nature; but (3) as the possession by one in- 
dividual of a privilège not open to acquisition by others apparently conflicts 
with that equality of rights which is the underlying principle of social organ- 
Ization and popular government, he who claims such exclusive privilège must 
show clear warrant of titie, if not also probable corresponding beneflt to the 
public. Hence the familiar rule that charters, grants of franchises, privilèges, 
■etc., are to be construed In favor of the government. Doubts as to what is 
granted are resolved in favor of the grantor, or, as often epigrammatically 
said, a doubt destroys a grant." 

Judge Sanborn in the case of the Illinois Trust & Sav.. Bank v. City 
of Arkansas City, 76 Fed. 379, 23 C. C. A. 179, 34 L. R. A. 518, says: 

"The gênerai rule is that the Législature alone bas the power to make 
exclusive grants of this character, and that this authority does not vest in 
the municipallty, unless it is expressly granted to it by its charter. It will 
be further conceded that, if a grant of a similar privilège In its streets, not 
exclusive, has been subsequently made by this city to another corporation, 
and that corporation was about to prooeed to construct another System of 
water works in this city, neither the gas company nor the city itseif could 
malntain a bill to enjoin such proceedings. Since it was beyond the power 
of the city to make the grant of the privilège exclusive, that portion of the 
grant would not sustain a bill to restrain the violation of its terms." 

In the exercise of the sovereign reserved power possessed by the 
State under the Constitution, state Législatures hâve in many cases 
granted exclusive rights, franchises and priviliges, and such grants 
hâve been upheld and enforced as exclusive. New Orléans Gas Co. 
V. Louisiana Light Co., 115 U. S. 650, 6 Sup. Ct. 253, 29 L,. Ed. 516 ; 
New Orléans Water-Works Co. v. River, 115 U. S. 674, 6 Sup. 
Ct. 373, 39 L. Ed. 535; Louisville Gas Co. v. Citizens' Gas Co., 115 
U. S. 683, 6 Sup. Ct. 365, 39 L. Ed. 510; Tammany Water Works 
V. N. O. Water Works, 120 U. S. 64, 7 Sup. Ct. 405, '30 L. Ed. 563. 
But it is quite clear from a considération of the fundamental prin- 
ciples of government and an examination of the adjudicated cases, de- 
fendant city under our Constitution possessed neither the inhérent 
power to make the exclusive contract claimed by complainant, nor did 
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the Législature of the state confer, or attempt to confer upon it, such 
plenary power, under the statutory provisions quoted, from the or- 
ganic law of the city. Before the contention of complainant in this 
suit to the exclusive right clairaed may be upheld, it must appear 
the Législature of the state, in express terms, or by necessary and in- 
évitable implication, delegated to défendant city, such sovereign and 
plenary power as once exercised by it exhausted the power to further 
contract in that regard during the life of the grant. This, as has 
been seen, it did not do. There are cases in actual or apparent con- 
flict with the view hère expressed, notably, City of Newport v. New- 
port Light Company et al, 84 Ky. 166. This case, however, was re- 
viewed by Judge Brown at the circuit in Saginaw Gas Light Co. v. 
City of Saginaw (C. C.) 28 Fed. 529, and its reasoning disapproved. 
It is in conflict with the very great weight of authority, and its ar- 
gument is inconclusive. 

Again, it is thought by solicitors for complainant in this suit the 
récent case of California Réduction Co. v. Sanitary Rfeduction Works 
(decided by the Suprême Court, Nov. 27, 1905), 26 Sup. Ct. 100, 50 L. 

Ed. , is authority for the position taken by complainant hère. In that 

case the supervisors of the city of San Francisco, by ordinance, granted 
to one F. E. Sharon, his associâtes and assigrts, the exclusive right for 
a term of 50 years to handle and reduce the garbage and refuse of that 
city. This grant was upheld and défendants assuming to act under a 
subséquent grant made by the city were enjoined. From an examina- 
tion of that case, it is seen section 11 of article 11 of the Constitution 
of that state provides : 

"Any county, city, town or township may make and enforee within its 
limits ail such local police, sanitary, and other régulations as are uot In 
conflict with gênerai laws." 

By virtue of this provision of the organic law of the state, the full 
sovereign power with relation to the "subject-matter of the grant was 
delegated to the city of San Francisco to be exercised in such manner 
as in the judgment of the supervisors of the city might seem proper, 
except in so far as any attempt to exercise the power conferred might 
conflict with the gênerai laws of the state. The holding was, the 
power exercised by the city in the making of the grant in question was 
not prohibited by the gênerai laws of the state, hence, valid. To dis- 
tinguish, there, the city possessed plenary power derived from the or- 
ganic law of the state over the subject-matter of the grant, except as 
its attempted exercise came in conflict with the gênerai laws of the 
state. Hère the organic law of the state confers no power upon the 
city, and the city can exercise no power not expressly or by necessary 
implication granted to it by the Législature. This view of the con- 
troversy renders unnecessary a décision of the other question arising 
in the case, for it is apparent if the city had no power to grant the ex- 
clusive right claimed by complainant, such right if granted in terms 
would be void as to its exclusive feature, and would afford complain- 
ant no right to enjoin the further exercise oi the power conferred upon 
the city. 

It follows, the demurrer must be sustained. 

It is so ordered. 



■266 144 FEDERAL EBPOETBE. 

COHEN V. POETLAND LODGE NO. 142, B: P. O. E. et aL 

(Circuit Court, D. Oregon. March 6, 1906.) 

Nos. 2,926, 2,974. 

L JxTDGMENTS— Collatéral Attack. 

A suit to redeem from a mortgage which bas been foreclosed by a 
decree ,of court on the ground that complainant, who was made a dé- 
fendant In the foreclosure suit, was not legally served with process 
therèin, and his riglit of rédemption was tïierefore not eut off, Is a 
collatéral, as distinguished from a direct, attack on the foreclosure de- 
cree. 

2. SAMBrT^JUEISDICTION — PEESTJMPTIONS. 

Thé ijudgment or decree of a court of gênerai jurisdiction actlng with- 
In the scôpe of Its ordinary powers, and in pursuance of the course of 
the cOmmon law, Is aided by a presumption that jurisdiction was reg- 
ularly acquired as to both the subject-matter and the person, until the 
oontrary appears. Such presumption supplies the essentlal requisites 
to jurisdiction as to which the record is silent ; but, where it spealis, it 
Imports , verity and nothing to the contrary ean be presumed In aid of 
Jurisdiction. 

[Ed. Note. — For cases In point, see vol. 30, Cent. Dig. Judgment, § 
933.] 

3. PEOCESS— CoNSTEtJOTIVE SERVICE — STATUTES — CONSTRUCTION. 

A statute providing for constructive service of summons on porsons 
not within the territorial jurisdiction of the court is to be strietly con- 
strued, because in dérogation of the common law and the matters re- 
quired by the statute to be made of record must be so shown, although 
as to matters not so required the jurisdiction may be aided by pre- 
sumption. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Process, § 99.1 

4. JoDGMENT— Collatéral Attack— -Décision of Court as to its Own 

Jurisdiction — Effect. 

Under B. & C. Comp. Or. § 56, which authorizes constructive service 
by publication to be made on a défendant by order of the court or 
judge In certain classes of suîts where personal service cannot be made, 
and the défendant after due diligence cannot be found within the state, 
and that f act Is made to appear by affldavlt to the satisfaction of the 
court or judge, as such section bas been construed by the Suprême 
Court of the state, where the affldavlt made tends to prove the required 
facts and the court or judge adjudges it suffleient, such adjudication 
is conclusive in a collatéral proceedlng, although it might be erroneous 
and réversible on direct appeal for insufflciency of the évidence. 

[Ed. Note. — For cases in point, see vol. 30, Cent Dig. Judgment, § 
939.] 

5. Same. 

In a suit to foreclose a mortgage in a state court of Oregon, service 
was made on a minor défendant by publication pursuant to an order 
ot the court made under B. & C. Comp. Or. § 56. The affidavit on 
which the court's order was based set out the issuance of a summons 
to the sherifC, and that he made return thereon to the efCect that such 
defendaiit could not with due diligence be found within the state, arid 
that afflant had made diligent search and inquiry by inquiring of one 
of the executors of the will of the minor's father by whom he was in- 
formed that the minor was under his charge and was at the time re- 
sidin^ in another state, where he was at sehool, glving his address. The 
affidavit concluded with the statement that "this affiant theiefore says 
that perisonal service of such summons cannot be made on said de- 
fendant." Held, that such affidavit contained some compétent évidence 
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tending to establish the requisite statutory facts to authorîze the sub- 
Stitutcd service, and that the adjudication of its sufflciency by the cîourt 
was conclusive when attacked collaterally. 

6. Infants — Process — Service by Pubucation. 

In mailing service by publication on a défendant, who is a nonresident 
of the State, under B. & C. Comp. Or. §§ 56, 57, no différent or addi- 
tional procédure is required or neeessary to render the service valid 
because the défendant is a minor. 

[Ed. Note. — For cases in point, see vol. 27, Cent Dig. Infants, § 205.] 

In Equity. 

See 140 Fed. 774. 

The plaintifC is a minor, and seebs by this suit to redeem an undivided 
interest in lots 5 and 6, block 83, in the city of Portland, or, if impracticable, 
the vchole thereof , f rom the alleged lien of a certain mortgage executed by 
Nathan Cohen and Rosa Cohen, his father and mother, to Joseph Hume, 
to secure origlnally the payment of the sum of $4,000 loaned by Hume to 
the sald Nathan Cohen. Subséquent to the exécution of the mortgage 
Nathan died, leavlng Rosa, his widow, and five chlidren, one of whom haa 
slnce deceased. Cohen left a will devising the property in question to 
trustées for the use and beneflt of his children. The mortgage having, by 
indorsement and transfer, corne into the hands of Henry J. Biddle, he on 
March 20, 1897, instituted a suit to foreclose the same, making plaintifl, 
among others, a party défendant thereto. Service of summons by publi- 
cation was attempted to be made upon him, who was at the time a minor, 
under the âge of 14 years. A decree of foreelosure having subsequently 
been entered, the property was sold in pursuance thereof, and by mesne 
conveyances bas corne into the hands of the défendant, Portland Lodge No. 
142, Benevolent Protective Order of Elks. Plaintiff for cause of suit al- 
lèges that such service of summons upon him was insufflcient, and not in 
accordance with the statute prescribing the manner of service by publica- 
tion, and that, by reason thereof, the decree of foreelosure is void as to 
him, and of no force, virtue, and effect, and that the défendant is subro- 
gated to the position of Biddle as mortgagee ouly, and is without légal tltle 
to the promises. Wherefore lie prays that he be allowed to redeem, etc. 

Snow and McCamant, for complainant. 

H. H. Northup and Bernstein & Cohen, for défendants. 

WOLVERTON, District Judge (after stating the facts)'. The 
affidavit upon which the order for publication is based was made by 
one of the attorneys for plaintiff in the foreelosure suit, and sets out : 

"That the amended complaint In said suit was filed with the elerk of said 
court on the lOth day of November, 1897, and summons thereupon issued. 
* * * That said summons issued as aforesaid was delivered to the sheriflC of 
Multnomah county, state of Oregon, with directions to said sheriff to serve 
the same upon the défendants and each of them, and said sheriff has re- 
turned said summons to the elerk of this court with his return endorsed 
thereon to the effect that sald défendants Aaron M. Cohen, Moses M. Cohen, 
and Emanuel Meyer cannot, after due diligence, be found wlthjn this state, 
although diligent search and Inquiry for the purpose of finding them bave 
been made. That this affiant has made diligent search and inquiry for the 
purpose of finding the last-named défendants and each of them as follows: 
I hâve inquired of the défendant M. C. Lyon, who is one of the executors 
of the last will and testament of Nathan Cohen, deceased, the father of said 
défendants, Aaron M. Cohen and Moses M. Cohen, and he informs me that 
neither of said minors is at this time within the state of Oregon, and that 
both of them are at the présent time résidents of and now are at the 
Pacific Hebrew Orphan Asylum & Home Society, at No. 600 Devlsadero, 
corner Hayes street, In the city of San Francisco, state of California, and 
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that that Is thelr présent post-offlce address. That the said M. C. Lyon 
informs me that hç fenows personally that said mlnors are at sald place, 
as he placed them at said Institution, which said Institution is a school, and 
that he Is In constant communication with the authorlties there, and that he 
has charge of their schooling and éducation. * * * That thls afflant, 
therefore, says that Personal service of said summons cannot be made on 
said défendants Aaron M. Cohen, Moses M. Cohen, and Emanuel Meyer, and 
prays for an order that service of the same may be made by publication 
thereof as is by law provided." 

The pivotai question presented for détermination is whether this 
affidavit is sufficient, considered in relation to the cause now pending, 
upon which to support the order of the court in directing that serv- 
ice of summons upon the plaintiflf herein, as défendant in said cause, 
be- made by publication thereof. It should be stated, preliminarily, that 
the présent suit.is, in its nature and effect, a collatéral attack upon the 
decree in the foreclosure suit. It does not purpose annulling or vacat- 
ing such decree, but it proceeds upon the idea that, standing imre- 
versed, with ail the force it is entitled to under the law, it is not an 
impediniènt to plaintifï's obtaining the relief sought. Indeed, plaintiflf 
concèdes, by the very form of suit adopted, that it has some operative 
eflt'ect; for he says that the défendant has, by virtue thereof, been sub- 
rogated to the interests of the mortgagee. The true position of plain- 
tiflf, however, is that such decree as it now stands is void as to him, 
without âny afiErmative action of the court rendering it so, and that, 
so standing, it; is not an impediniènt to his right to redeem. This is 
a collatéral as contradistinguished from a direct attack upon such de- 
cree. Morrill v. Morrill, 20 Or. 96, 35 Pac. 363, 11 U R. A. 155, 33 
Am. St. Rep, 95. 

It may be further premised, in a gênerai way, that the judgment or 
decree of a superior court intrusted with gênerai jurisdiction, acting 
within the scope of its ordinary powers and in pursuance of the course 
of the common law, is aided by an attendant presumption that juris- 
diction was, regularly acquired, as to both the subject-matter and the 
person, until the contrary appears. The presumption supplies any 
omission, where the record is silent as to the essential steps required 
to be tajien or observed as a prerequisite to the acquirement of juris- 
diction.' 'yVhere, however, the record speaks respecting facts or con- 
ditions upon which jurisdiction has been assumed, it will import verity, 
and nothing diflferent or to the contrary will be presumed in aid of 
the conséquent adjudication. If it were otherwise, collatéral attack 
would be unknown to the law, as the presumption would not only sup- 
;ply ail omissions, but would also transform a bad and utterly insuffi- 
cient record into a good and ample one, supporting the judgment or 
idecree in eyery prescribed essential. The presumption is not to be 
îndulged where the court is possessed of spécial and limited powers 
only, unless it may be in so far as it proceeds according to the course 
of the common law in the acquirement of jurisdiction over the person 
or the res; nor is it to be indulged where the process prescribed for 
the acquirement of jurisdiction is spécial, and not according to the 
course of common law, as where constructive service of summons is 
authorized to be madg upon persons not within the territorial juris- 
diction of the court. In ail such cases the essential statutory pre- 
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requisites should appear to hâve been observed under what is usualiy 
termed a "strict construction," because in dérogation of the common 
law. 17 Am. & Eng. Encyclopedia of Law (2d Ed.) pp- 1073 to 1080, 
inclusive; Galpin v. Page, 18 Wall. 350, 21 L. Ed. 959 ; Odell v. Camp- 
bell, 9 Or. 298 ; Northcut v. Lemery, 8 Or. 316. But this rule requires 
nothing to be incorporated in the record that the statute does not so 
require, and, if omissions appear with référence to the entry of such 
prerequisites to jurisdiction, the presumption will even then supply 
the deficiency. Applegate v. Lexington, etc., Mining Co., 117 U. S. 
253, 56 Sup. Ct. 742, 29 L. Ed. 892. 

This brings me to a considération of the sufficiency of the affidavit 
to support the order made and entered requiring service of summons 
by publication. Section 56 of the statute of the state of Oregon (B. 
& C. Comp.) provides that when service of summons cannot be made 
as prescribed by section 55 — that is, upon the person or constructive- 
ly so, as at his dwelling house or usual place of abode— and the de- 
fendant, after due diligence, cannot be found within the state, and 
that fact is made to appear by aiSdavit to the satisfaction of the court 
or judge thereof, it or he may grant an order that service be made 
by publication thereof, in either of three cases; the last being when 
the défendant is not a résident of the state, but has property therein, 
anë the court has jurisdiction of the subject of the action. 

There is no question hère as it respects the court's jurisdiction of 
the subject-matter, and it fully appeared that the défendant had prop- 
erty within the state. Erom this reading it is manifest that the statute 
has made it a judicial function of the court or judge to détermine from 
the affidavit whether the plaintifï has been unable, after the exercise 
of due diligence, to obtain personal service of summons upon the de^ 
fendant, within the territorial jurisdiction of the court; and this in- 
cludes the détermination, as well, as to whether due diligence has been 
observed. The sufficiency of the affidavit may be brought to a test 
upon appeal, or it may be upon a collatéral issue such as this ; but the 
basis of inquiry is vitally and radically différent in the one case from 
that of the other. On appeal the question is whether the court or 
judge has erred in granting the order. What the trial court may hâve 
deemed legally sufficient may not be so in the opinion of the appellate 
tribunal. At the worst, the conséquence might be a reversai, and 
the cause sent back for further proceeding. The party is not sent out 
of court finally. But, when considered collaterally, the question is 
whether the affidavit contains mattter which, in contemplation of the 
statute, is sufficient, upon which the court or judge was warranted in 
passing the order. The question becomes one, not of error, but 
whether there is any évidence legally sufficient upon which the judicial 
mind may be satisfied. If not, the order is absolutely void, and the 
court is without any subséquent jurisdiction ; and so is any final ad- 
judication void, and without force or effect. The resuit is that the 
party is left without the opportunity of amendment, and is driven to 
another suit, if any will avail him. The principle is well defined, and 
has the sanction of adjudicated cases. In Forbes v. Hyde, 31 Cal. 
342, 349, Mr. Justice Sawyer says: 
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"There Is a marked distinction between an affldavit which présenta some 
évidence on a vital point, but elearly ot a character too unsatisfactory to 
justify an order for publication ot summotis based upon It, a.nd an affidavit 
whlcb présents ne évidence at ail teiiding to prove the essential f act. In 
the former case tbe judge mlght be satisfied upon very siender and incon- 
clusive testimony ; but, tbere being some appréciable évidence of a légal 
character which ealls into action the judgmeut of the Judge, he has juris- 
dlction to conslder and pass upon it. He may be wholly and egregiously 
wrong in bis conclusion upon the weight of the évidence, but he has juris- 
dlction to act upon, It, and bis action is simply erroneous. His order would, 
in such case, be reversed on 'âppeal. But, as there was jurisdiction to act, 
until reversed, or ' attacked by some direct proceeding to annul it, the 
order and judgment based upon it vs'ould be valid. Such a judgment could 
not be collaterally attacked- If. however, there is a total want of évidence 
on any point necessary to be determlned, upon which the law requires the 
mind of the judge to be satlsiled as a prerequisite for granting an order of 
publication, then there is nothing upon which he is authorized to act. The 
évidence, which is the very basis of bis jurisdiction and upon which it dé- 
pends, is wantlng, and bis action is without authority. His action is not 
merely erroneous, for there was nothing to call into exercise the judlcial 
mlnd. There is no jurisdiction to act at ail, and the proceediiig is void." 

See, also, Staples v. Fairchild, 3 N, Y. 41; Matter of Faulkner, é 
Hill (N. Y.) 601, 602. ' 

And so has Mr. Justice Deady spokçij in this court. In McDonald 
V. Cooper, 33 Fed. 745, 748, he says: 

"The order of publication in question was made under this section. That 
diligence has been used to flnd the défendant within the state must appear 
from the apdavlt, and a mère statement or assertion therein that the party 
Is a nonresldent thereof is not sufHcient. Nor is such statement or asser- 
tion that diligence bas béen used a compliance with the statute. The affl- 
davit must contalu some évidence of the ultimate fact, besides the aser- 
tion of the afflant, on whieh the judiclal mlnd may act In granting the 
order. And, however slight and inconclusive this évidence may be, if it has 
a légal tendency to prove the diligence, and that the défendant could not 
be found in the state, it is sufflcient to give the court jurisdiction, and 
sustain the order against a collatéral attack. But, wbere there is no évi- 
dence of such diligence except the bald assertion of the fact, or that of 
nonresidenee, the order is void, and the court does not acquire jurisdiction." 

But it is unnecessary to cite or look for authorities elsewhere. The 
Suprême Court of the state of Oregon has enunciated the principle 
in its construction of the statute. Speaking through Mr. Justice Bean, 
in George v. Nowlan, 38 Or. 537, 542, 64 Pac. 1, 3, it says: 

"The statute requires that certain facts shall be made to appear by affi- 
davit to the satisfaction of the court or judge thereof (Hill's Ann. Laws 
Or. § 56) before au order of pilbltcàtlon Is rnade; and where the alfldavit 
tends to prove such facts, and the'Coftrt or judge adjudges It svifficient, 
such adjudication is conclusive In a collatéral proceeding." 

The prînciple, it may be stated, has the sanction, also, of the United 
States, Suprême Court. Pennoyer v. Neff, 95 U. S. 714, 24, L. Éd. 565. 

The question is, therefore, whether there is any évidence stated in 
the aiifidavit legally compétent upon which to support the court's 
order for service of summons by publication thereof. It is very clear 
that an afRdavit couched in the language of the statute merely, as that 
défendant after due diligence cannot be found within the state, and 
that he is a nonresident of the state, etc., is insufficient, as the state- 
ments are sheer conclusions, and are not of facts upon which the court 
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can draw its own inferences and make its own déductions, ând therebu 
satisfy itself that such conditions do actually exist as the law says 
must exist as a prerequisite to the order for publication. It scarcely 
needs citation of authorities to this purpose; but see McDonald v. 
Cooper, supra ; Ricketson v. Richardson, 26 Cal. 149 ; Young v. Fowl- 
er, 73 Hun, 179, 2o N. Y. Supp. 875 ; Romig v. Gillett (0kl.) 62'Pac. 
805. The usual or équivalent expression of the courts is that the 
ultimate facts of the statute must be shown or proven by the affidavit 
by setting out the probative facts upon which the ultimate facts dé- 
pend, and the latter must be sustained in légal contemplation by such 
probative facts. That is to say, the probative facts set out must be 
sufficient to justify the court in being satisfied that the ultimate facts 
required by the staute exist. Victor M. & M. Co. v. Justice Court, 
18 Nev. 31, 1 Pac. 831 ; Alderson v. Marshall, 7 Mont. 388, 16 Pac. 
576; Palmer v. McMaster, 13 Mont. 184, 33 Pac. 133, 40 Am. St. 
Rep, 434. Tested in view of a collatéral attack. and not upon an 
appeal or error, the affidavit is sufificient when the proofs exhibited 
thereby hâve "a légal tendency to make out a proper case in ail its 
parts for issuing the process." Pike v. Kennedy, 15 Or. 420, 437, 15 
Pac. 637, 640. "The rule may be stated thus," says the Suprême 
Court of Nebraska, in Atkins v. Atkins, 9 Neb. 191, 300, 2 N. W. 
466, 471 : "If there is a total want of évidence upon a vital point in 
the affidavit, the court acquires no jurisdiction by publication of the 
summons ; but where there is not an entire omission to state some ma- 
terial fact, but it is insufficiently set forth, the proceedings are merely 
voidable." To the same effect is the language of the court in Harris 
V. Clafiin, 36 Kan. 543, 13 Pac. 830. 

Now, by a référence to the affidavit filed in the case of Biddle v. 
Cohen et al., it appears that a summons was issued and delivered to 
the sheriff of Multnomah county, being the county in which suit was 
institiited, with directions to serve, and that the sherifï made return 
thereof to the effect that, after due diligence and inquiry, he was un- 
able to find the défendant within the state, and further that the affiant 
had made diligent search and inquiry for the purpose of finding de- 
fendant, which was by inquiry of Mr. M. C. Lyon, one of the ex- 
ecutors of the last will of Nathan Cohen, deceased, the father 
of défendant, who informed him that défendant was not at the 
time within the state of Oregon, and that he was then (using the words 
of. the affidavit), "at this time," and "now" — expressive of the présent 
—a résident and at the Pacific Hebrew Orphan Asylum & Home So- 
ciety, at No. 600 Devisadero, corner Hayes street, in the city of San 
Francisco, state of California, which was his (speaking in the singular, 
while the affidavit ran in the plural, including the défendant, plaintiff 
herein, and his brother) présent post-office address, and that the said 
Lyon was in constant communication with the authorities of said in- 
stitution. The affidavit concludes, "This affiant therefore says that 
Personal service of summons cannot be made on said" défendant, and 
prays an order, etc. 

The strenuous insistence of counsel for plaintiff is that the matter 
set forth therein, both as to the diligence of the sheriff and as to the 
information acquired by the affiant, is mère hearsay, and was there- 
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fore insufficient évidence upOn which the court could be legally satîs- 
fied of the jurisdictional facts essential for passing the order. A sum- 
mons is servable by the sheriff of the county in which the défendant 
is found (B. & C. Comp. § 54) ; and his return is prima facie évi- 
dence of the material matters therein stated. Huntington v. Crouter, 
33_Or. 408, 54 Pac. 208, 72 Am. St. Rep. 726. It could not well be 
prima facie évidence as to what was donc beyond his territorial 
jurisdiction to make the service. Hence the return in the présent 
case would be prima facie évidence only that the défendant could not, 
after due diligence, be found in Multnomah county; not that he could 
not be found elsewhere in the state. To supplément this diligence, the 
affiant States that he made inquiry of Lyon. And who is Lyon? He 
is one of the executors of the last will of Nathan Cohen, the deceased 
father of défendant, a person who should know the whereabouts of 
the défendant, and his place of résidence or domicile, or at least who 
was very likely to know — as likely, perhaps, as any other person of 
whom the affiant might hâve inquired. The fact of the inquiry, there- 
fore, of Lyon is shown, and the information obtained from him is 
also shown, which indicates very clearly that the défendant was at the 
time a résident at the Pacific Hebrew Orphan Asylum & Home So- 
ciety in San Francisco, state of California, and was there at that par- 
ticular time, and was not within the state of Oregon. And so the 
affiant says that personal service of summons cannot be had upon the 
défendant. There was due diligence shown, prima facie, to find the 
défendant in Multnomah county. The sheriff's return is sufficient for 
that. The averment that summons was placed in the hands of the 
sheriff, with instructions to serve, and that he made his return, and 
the manner thereof , was an averment of facts, and not hearsay. Nor 
was it necessary for the affiant to produce the return of the sheriff. 
Yet it must be admitted his showing would hâve been stronger if he 
had appended a copy of the sheriff's return to, or made it a part of, 
the affidavit itself ; but the fact that he did not do so does not make 
the matters stated as to the issuance of summons, etc., hearsay. 

As to the further diligence exerted, the affiant states what hè did 
and what he ascertained; and if, based upon the information thus ob- 
tained, he had made the further averment, either flatly or upon infor- 
ation and belief, that défendant was a nonresident and at the time 
without the state, and that personal service could not be made upon 
him within the state, in ail probability there would hâve been no ques- 
tion raised as to the sufficiency of the affidavit, and yet thèse would 
hâve been the statement of conclusions that the court or judge must de- 
duce from- the facts shown, say the authorities. The affiant was not re- 
quiréd to support his affidavit by supplementary affidavits of the person 
or persons inquired of, nor to produce them as witnesses for the 
court's examination, and there is no way of getting the facts as to 
the affiant's diligence and the resuit of his inquiries to the court 
or judge except his statements in his affidavit as to what he had done 
and ascertained, and unless he has, or has acquired, personal knowl- 
edge, he must of necessity state what he has ascertained or heard 
from others, which, in its ordinary acceptation, is hearsay. Yet it 
is the only way that the Court may be apprised of the diligence put forth. 
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and of what has been ascertained through inquiries which the party 
is bound to prosecute so as to détermine as to the résidence of the 
défendant, and whether service can be personally had. I am of the 
opinion that, although hearsay in a gênerai sensé, it is just such évi- 
dence or statement of facts as is within the contemplation of the 
statute. It shows diligence in respect of the endeavor to make Per- 
sonal service of the summons. 

The cases most confidently relied upon by counsel as holding that 
hearsay évidence is obnoxious to the statute and rules governing the 
practice relative to the granting of the order that service be made 
by publication are Mackubin v. Smith, 5 Minn. 367 (Gil. 296) ; Em- 
pire City Sav. Bank v. Silleck (Sup.) 90 N. Y. Supp. 561; Peck v. 
Cook, 41 Barb. (N. Y.) 549; Kahn v. Matthai (Cal.) 47 Pac 698, 
699; Columbia Screw Co. v. Warner Lock Co. (Cal.) 71 Pac. 498; 
Plummer v. Bair (S. D.) 80 N. W. 139; Romig v. Gillett (0kl.) 
63 Pac. 805. Thèse are ail -causes on appeal where the test is upon 
an entirely différent prihciple, as we hâve seen, from that when the 
record is questioned collaterally. In the Minnesota Case ail that ap- 
peared in the affidavit was that défendant could not, after due dili- 
gence, be found within the state (which was a conclusion only) ; and 
what the court said as to what was meant by the words "appear by 
affidavit" — that is to say, "that such légal évidence going to establish the 
fact must be given as would be received in the ordinary course of ju- 
dicial proceedings, and not conclusions, opinions, or hearsay" — was 
uttered with référence to the manner in which the fact was attemped 
to be stated in that particular affidavit. In the Empire City Bank 
Case the court, after setting out the matter thought to be hearsay, says : 

"If the affidavit alleged the principal facts upon information and belief 
derived from the sources and based upon the grounds stated, and had 
shown that the summons had been issued to the sheriff, and returned un- 
served by him, the proof of the nonresidence and the inability to malve 
Personal service in the exercise of due diligence would sufflciently appear." 

And concludes: 

"Where the order is sought on the ground of nonresidence, there must be 
some compétent évidence of nonresidence, and that plaintifC has been or will 
be unable, in the exercise of due diligence, to malie personal service." 

In Peck V. Cook, thé court, speaking through Mr. Justice Smith, 
says: 

"The affidavit upon which the order in question was made, in addition to 
averring that Coolj, the défendant, in respect to whom the order was aslîcd ' 
for, 'la not a résident of this state, * * * but his résidence is in the 
township of Tork, in the state of Ohio,' alleged also that 'he frequently visits 
the county of Livingston,' in this state, 'and prétends to own and hold a 
valuable house and lot in Lima,' in said county. Thèse facts, it seems to 
me, preclude the presumption that Cook could not by due diligence hâve 
been found within this state, even if that presumption would hâve arisen 
upon the other averments in the affidavit standing alone." 

In the Kahn-Matthai Case the affidavit stated that plaintifï's at- 
torney placed the summons and complaint in the hands of five différent 
persons for service, and that they returned them with the information 
that they could not find the défendant, or see her. The court said of the 
statement that it was hearsay, but it cornes from the fact that, where 
144 F.— 18 
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service is attémpted to be made by a person other thàn the sheriff, 
his return should be made by afïidavit showing the nature irof the 
effort made to serve the party, and where practicable the reasons why 
such service could not be had. ■ In Columbia Screw Co. v. Warner 
Lock Co. the avermenta of the affidavit, which was ; made by plain- 
tiff's attorney, were in effect that the allégations of thé indebtedness 
were made and stated upon information received from the plaintiff. 
It was not shown what the information was that the attorney re- 
ceived from his cHent, and there was not even a statehient by the 
attorney that he believed the matters and things to be true as set 
forth. So the affidavit was held insufficient. In the case of Plummer 
V. Bair the affidavit did not show, except by "gratuitous assump- 
tion," that personal service could not be had within the state, not- 
withstanding the défendant was a nonresident. Romig v. Gillett is a 
clear case of an allégation of a conclusion upon information and be- 
lief, and, of course, insufficient, especially on appeal. 

Recurring again to the affidavit herein, il shows the exercise of 
some diligence in the effort to find the défendant within the state 
and the resuit of such diligence, whereby the information was obtained 
that the défendant was a résident of San Francisco, Cal., and was, 
at that particular time, in said state. The very natural and strong 
inference is that he was a nonresident of the state of Oregon, as he 
could not well hâve a légal résidence in two states àt one and the 
same time. Based upon this information, and by reason of the non 
est return of the sherifï of Multnomah county, he says thàt personal 
service cannol be made upon the défendant. It must be conceded 
that there is hère some évidence — that is to say, some probative facts 
— upon which the judicial mind could hâve acted, and presumptively 
did act, in grantirig the order. The case of Beach v. Beach, 6 Dak. 
371, 43 N. W. 701, is illustrative, and indicates very well what is 
necessary. "The affidavit," says the court, "should not only havc 
stated diligence had been used to serve the défendant with sum- 
mons within the territory, but in what the diligence consisted, what 
had been done to find her." 

In Pike v. Kennedy Mr. Chief Justice Lord says: "The law re- 
quires proof that the défendants cannot be found after due diligence, 
or proof of such state of facts as show that diligence could avail 
nothing to effect service upon them [the défendants] within the state," 
as that the défendant was at the time a nonresident, and without 
the state. See, also, McDonald v. Cooper and Atkins v. Atkins, supra. 
Thèse authorities, together with the authority of Neff v. Pennoyer, 
3 Sawy. 274, Fed. Cas. No. 10,083 (on its final disposition on a writ 
of error to the Suprême Court of the United States, Pennoyer v. 
Neff, 95 U. S. 714, 34 L. Ed. 565), Marx v. Ebner, 180 U. S. 314, 21 
Sup. Ct. 376, 45 L. Ed. 647, George v. Nowlan, supra, fully sustain 
the view that the affidavit is quite sufficient, when tested by the col- 
latéral attack upon the decree of the court in the foreclosure suit, to 
sustain the order directing the service of summons by publication. 
As previously indicated, if the affidavit, after stating as to the informa- 
tion obtained from Lyon, had conçluded that therefore affiant avers 
that défendant is a nonresident of the state, and is now without the 
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State of Oregon, and that personal service cannot be had upon him, 
there is but little doubt that the affidavit would hâve been technically 
good. The omission of such averment, which is supplied defect- 
ively by the averment that therefore personal service of summons 
cannot be made, etc.. amounts to nothing more than defective state- 
ment of a good cause, and while the irregularity may hâve rendered the 
order vulnérable on appealit is not rendered void as wa:nting in ju- 
risdictiori to make it. 

It is next contended in behalf of the plaintiff that the service of 
summons upon him, as défendant in the Biddle foreclosure case, 
was insufficient, because, being a minor under the âge of 14 years, 
the papers were not mailed to Henry Mauser in San Francisco, Cal, 
in whose care and control he was, and with whom he resided at the 
time. The contention proceeds upon the idea that subdivision 3, 
§ 55, B. & C. Comp., should be read into, and thereby become a part, 
of sections 56 and 57, providing when service of summons may 
be made by publication thereof, and the manner of such service. I 
am unable to concur in that view. Section 55 provides for personal 
service only, sections 56 and 57 for an entirely différent kind of serv- 
ice; and i.t is onlv when personal service cannot be had that the latter 
service, or service by publication, can be resorted to. There is no 
référence in sections 56 and 57 back, in any form, to section 55 as 
to the manner of service, and it was apparently intended that those 
sections should furnish within themselves a complète procédure for 
service by publication. Sections 56 and 57 make no mention of minors 
in any way, and yet they are concededly not without the purview of 
those sections. Otherwise there would be absolutely no provision 
for service of summons upon nonresident minors, or persons of that 
class, who could not be found or served personally. The provisions 
are gênerai, and comprise ail persons who are legally susceptible 
of service. Section 57 provides for mailing a copy of the summons 
and complaint to the nonresident défendant when bis place of rési- 
dence is unknown, but it makes no exception in the case of a minor, 
either explicitly or by référence to the manner of personal service, 
so that but the one service by publication is prescribed, whether the 
défendant be an adult or a minor. The Oregon Suprême Court, in 
the case of Bank of Colfax v. Richardson, 34 Or. 518, 54 Pac. 359, 
75 Am. St. Rep. 664, refused to construe section 57 with référence 
to section 54, so as to require the deposit in the post office to be made 
by the sherifï or his deputy, or a person specially appointed for that 
purpose. ' Neither is there any more reapon for construing sections 
56 and 57 with référence to 55 for determining the manner of per- 
fecting service upon a minor by publication. The Suprême Court of 
Georgia bas given a like construction to a somewhat analogous 
procédure. Gefken v. Graef, 77 Ga. 340, 343. The provisions of the 
statute are sufficiently discernible from the text of the opinion. The 
cour.t says: 

"The Code, section 4185, enacts that, if the défendant does not réside in 
this State, service of the bill or any order of the court may be made by 
publication. The language of the statute is 'a défendant who résides out of 
the State,' and it can make no différence that the défendant may be 9. mînor. 
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He may be served by publication as thereln provlded. The mode of ser- 
vice provided by section 3263a of the Code applies only to minors résident 
within this state, and not to nonresident minors, who fall witliin the pro- 
vision of section 4185 of the Code." 

See, also. Haie v. Haie (111.) 33 N. E. 858, 20 L. R. A. 347; Bryan 
V. Kennett, 113 U. S. 179, 5 Sup. Ct. 407, 28 L. Ed. 908. 

I am therefore of the opinion that the service of summons in the 
Biddle Case, upon this plaintiff as défendant therein, was sufficient 
without mailing the papers — that is, a copy of the complaint and 
summons — to Henry Mauser at San Francisco, Cal., the person with 
whom he resided at the time. Nor is the case of Clark v. Gilmer, 
38 Ala. 2fi5, opposed to this view. In that case it seems the serv- 
ice of summons by publication was regulated by certain rules under 
the statute, and thèse rules appear to hâve required, wrhere service 
was being made by publication upon a minor who was out of the 
state, that a copy should be mailed also to the mother of the minor. 
Our statute makes no such provision. 

Thèse considérations lead to the dismissal of plaintiff's complaint 
herein, and such will be the. order of the court. 



ARBUCKLE et al. v. KELLEY et al. ARBUCKLE V. SAMB. 
JONES V. SAME. 

(Circuit Court, B. D. Arkansas, E. D. March 12, 1906.) 

Nos. 138, 141, 142. 

1. Eqtjity — Suit to Set Aside Tax Sale — Lâches. 

An owner of lands, who permits the same to be sold for taxes vrhen 
they are of smali value, and pays no furtlier attention to them for a 
period bï 18 years, during whlch time innocent thlrd persons hâve 
become purchasers for value and hâve borne the burden of taxation, is 
barred by lâches from maintalning a suit in equity to recover them from 
such purchasers after they hâve become valual)le on the ground of tech- 
nical irregularities in the original sale. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. Taxation, §§ 
1593-1597.] 

2. CONSTITUTIONAL LaW— OEXIGATION OF CONTEACTS. 

Act Arlî. March 18, 1899 (Acts 1899, p. 117, Klrby's Dig. § 5057), 
which provides, in efCect, that unimproved and uninclosed lands shall 
be deemed and held to be in the possession of the person who pays the 
taxes thereon, but that no person shall be entitled to Invoke the beneflt 
of the act unless he and those under whom he clalms shall bave paid 
such taxes for at least seven years in succession, not léss than three 
of such payments bave been made subséquent to the passage of the act, 
Is a valid and constitutional statute of limitation, and not subject to 
attack on the ground that it Is rétroactive and impairs the obligation 
of contracte. 

3. JUDGMENT ^P'eOCESS TO SUSTAIN SERVICE BT PUBLICATION CONFIBMATION 

or Tax Sale. 

A decree of a state court In Arkansas confirming a tax title held 
valid as against nonresident défendants, brought in by publication, not- 
wlthstanding the failure of the clerli to indorse a proper warning order 
on the complaint, as required by statute. 
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In Equîty. On demurrers to bills. 

. Augustin Boice and W. J. Lamb, for compidnants. 
W. G. Phillips, for défendants. 

FINKEIvNBURG, District Judge. Time will not permît me to go 
at length into the very numerous questions raised by the briefs in the 
above-entitled cases; but it is due to counsel that I should at least 
briefly indicate the main grounds of my décision. 

1. In the first place, I am very strongly impressed with the dé- 
fense of lâches in thèse cases. Briefly stated, it appears that one 
Ceorge Arbuckle, the original owner of thèse lands, failed to pay the 
taxes assessed against them for the year 1886. In 1887 they were 
sold by the tax collector of the county in which they were located. 
Arbuckle, the delinquent, failed to redeem them, though he had two 
years time to do so. Having failed to take any steps to redeem, the 
clerk of the county court in 1890 executed a deed to the purchaser at 
the tax sale. George Arbuckle thereupon, so far as the complainants 
show, paid no f urther attention to the matter, and did nothing towards 
reclaiming the lands or asserting any ownership over them during the 
rest of his lifetime. He died in the year 1900. Nor did his heirs 
and those now claiming under him make any claim until the year 
1905, when the présent suits were instituted. It will be perceived 
that, when thèse suits were brought, a period of 18 years had elapsed 
since the lands were sold for the nonpayment of taxes, and that dur- 
ing ail that time neither the former owner during his lifetime, nor 
his légal représentatives after his death, paid the slightest attention to 
the subject, nor, so far as the complaints show, di^ he or they pay 
any taxes or offer to pay any of the taxes which accrued since the 
failure to pay in 1886, but permitted others to do so, nor did they make 
any attempt of any kind to recover thèse lands, or in any man- 
ner indicate a daim of ownership during ail that time. The situation 
is further aggravated by the fact that thèse lands were of comparative- 
ly little value in 1887, when George Arbuckle allowed them to be sold 
for taxes, but that in the course of time they hâve grown to be quite 
yaluable, and after varions intermediate sales, ail of which were duly 
recorded, they are now held by a purchaser for value, viz., the Michi- 
gan Oak Land & Lumber Company, the only real défendant in interest. 
It seems to me that when a person thus permits lands to be sold for 
nonpayment of taxes when they are of small value, and does not 
think it worth while to pay any attention to them for a period of 18 
years thereafter, during which time innocent third persons hâve be- 
come purchasers for value 'and hâve borne the burden of taxation, 
and then, when thèse lands hâve become quite valuable, seeks to recover 
them from one who in the meantime bas purchased them for value, 
the situation présents an irrésistible case of lâches, and that a court of 
equity will not feel called upon to interfère on account of alleged ir- 
regularities in the original tax sale procedings, which took place nearly 
20 years ago, and which this court is now asked to put under a 
gïass and examine for the purpose of discovering technical def ects. 
To do so would, I think, be an act of injustice to the présent owners. 
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Chief Justice Fuller said in a case involving a question of lâches that. 
courts of equity "will discourage stale derfiands, for the peace of So- 
ciety, by refusing to interfère where there hâve been gross lâches in 
prosecuting rights, or- whére long acquiescence in the assertion of 
adverse rights has occurred." Hammond v. Hopkins, 143 U. S. 224, 
12 Sup. Ct. 418, 36 L. Ed. 134. See, also, Wetzel v. Minnesota R. 
R. Co., 169 U. S. 237, 18 Sup. Ct. 307, 42 L. Ed. 730; Félix v. 
Ratrick,l45 U. S. 317, 13 Sup. Ct. 862, 36 L. Ed. 719 ; Hoyt v. Latham,. 
143 U. S. 553, 12 Sup. Ct' 568, 36 L. Ed. 259; Twin tick Oil Co.. 
V. Marbury, 91 U. S. 587, 23 L. Ed. 328. 

2. It is further my opinion that thèse cases corne under the pro- 
visions of the Arkansas stàtqte entitled, "An act for the protection of 
those who pay taxes on larid," approved March 18, 1899 (Acts 1899, 
p. 117; Kirby's Dig. § 5057), and that said act is a valid and con- 
stitutional législative enactrrient. The act provides, in substance, that 
unimproved and uninclosed lands shall be deemed and held to be in 
the possession of the person who pays the taxes thereon, if he hâve 
color of title thereto, but that no person shall be entitled to invoke 
the benefit of the act unless he and those under whom he claims shall 
hâve paid such taxes for at least seven years in succession, and not 
less than three such payments must be made subséquent to the passage 
of the act. The above act is attacked on the groUnd that it is rétro- 
active and impairs the obligation of contracts. But the mère fact 
that a law is rétroactive does not violate any provision of the fédéral 
Constitution. In League v. Texas, 184 U. .S. 156, 22 Sup. Ct. 475, 46 
L. Ed. 478, Mr. Justice Brown savs : 

"That there exists a gênerai power in the state governments to enact rétro- 
spective or rétroactive laws Is a point toc well settled to admit of question 
at this day. The only llmlt upon this power in the states by the fédéral Con- 
eitution, and therefore the only source of cognizance or eontrol with re- 
spect to th?it power existing in this court, is the provision that thèse rétro- 
spective laws shall not be such as are technically ex post facto, or such as 
impair the obligation of contracts." 

The phrase "ex post facto" applies to criminal laws only. The re- 
maining question, then, is, does the Arkansas law of 1899 impair the 
obligation of contracts? The law in question, according to its prin- 
cipal intent and efïect, and as construed by the Suprême Court of the 
state of Arkansas, is a statute of limitations, and as such affects the 
remedy only. Turner v. New York, 168 U. S. 90, 18 Sup. Ct. 38, 
42 L. Ed. 392 ; Campbell v. Haverhill, 155 U. S. 610, 15 Sup. Ct. 217, 39 
L. Ed. 280; Towson v. Denson (Ark.) 86 S. W. 661. In Terry v. 
Anderson, 95 U. S. 628, 24 L. Ed. 365, Mr. Chief Justice Waite says: 

"This court has often decided that statutes of limitation affecting existing- 
rights are not unconstitutional, if a reasonaMe time is given for the com- 
mencement of an action before tbe bar takes effect [citing cases]. It Is diffi- 
cult to see why, if the Législature may preseribe a limitation where none 
existed before, it may not change one whlch has already been established. 
The parties to a contract bave no more vested interest in a particular limi- 
tation which has been flxed than they hâve in an unrestrietive right to sue. 
• * * In ail such cases the question is one of reasonableness, and we 
hâve, therefore, only to consider whether the time allowed in this statute 
is, under ail the circumstances, reasonable. Of that the I^egislature is pri- 
marily the judge ; and we cannot overrule the décision of that department of ' 
the government unless a palpable error has been committed." 
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And see Turner v. New York, supra ; also Cooley on Constitutional 
Limitations, p. 366. 

In my opinion the statute of 1899 gives reasonable time after its en- 
actment for the assertion of adverse rights. See, also, on this sub- 
ject, Saranac Land & Timber Co. v. New York, 177 U. S. 318, 20 
Sup. Ct. 642, 44 L. Ed. 786 ; Wilson v. Iseminger, 185 U. S. 55, 22 Sup. 
Ct. 573, 46 L. Ed. 804, and cases there cited. This act has been held 
vaHd by the Suprême Court of Arkansas, and this court will also follow 
the conclusions there arrived at as to its proper construction. See 
Towson V. Denson (Ark.) 86 S. W. 661. 

3. I am further of opinion that the decree of the chancery court of 
Phillips county confirming the tax title in A. T. McGinnis, under 
whom the présent défendant, the Michigan Oak Land & Lumber Com- 
pany holds, is valid and therefore conclusive as against the interests 
of John J. Arbuckle et al. in thèse lands. This decree is attacked 
principally on the ground that the "warning order" required by the 
laws of Arkansas as a preliminary step to bring in a nonresident de- 
fendant by publication was not properly made, and that hence the 
court did not acquire junsdiction. In Johnson v. Lesser (decided 
July 29, 1905) 91 S. W. 763, the Suprême Court of Arkansas says ; 

"The only remaining contention is that the judgment against the nonresi- 
dent was void beeause the elerk did not Indorse the warning order upon the 
complaint as the statute requires. But this, also, was an irregularity that 
did not injure the défendants or affect the jurisdiction of the court" 

This seems to be the latest décision on this subject, and whether 
absolutely binding upon this court or not it commends itself to my 
judgment, and I adopt the doctrine there laid down. 

The first and second grounds of décision above stated apply to ail 
three of the cases, and the third to case No. 138 only. But, the con- 
clusions arrived at being controlling, it becomes unnecessary to dwell 
on the remaining questions raised in the briefs, ail of which hâve been 
considered. 

For the reasons above stated, the demurrer in each of the cases will 
be sustained. 



BLAKE et al. v. NESBET. 

(District Court, W. D. Missouri, W. D. November 13, 1905.) 

No. 223. 

INJUNCTION VALIDITY — PLACE OF SERVICE. 

A défendant Is bound by a preliminary Injunction or restralnlng order 
issued against him by a court of equity frona the tiuae he has actual 
notice of it, and it Is immaterial that it was served upon him at a place 
outside of the territorial jurisdiction of the court. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, §§ 
446.] 

Bankeuitcy — Suit bt Trustée — Injunction. ^ 

The fact that a défendant claims as his own money admitted to hâve 
been paid to him by a bankrupt within four months prior to the banli- 
ruptcy, on the ground that the payment was made to him as a creditor, 
does not afïect the jurisdiction of a court of baukruptcy in a plenary 
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suit brought by the trustée to reeover such money as a voîdable préfér- 
ence, or as a transfer In fraud of creditors under Bankr. Act July 1, 
1898, c. 541, I 60b, or section 67e, as amended Act Feb. 5, 1903, c. 487, 
§§ 13, 16, 32 Stat 799, 800 [U. S. Comp. St. Supp. 1905, pp. 689, 690], to 
issue a temporary injunctlon restraining him froin disposlng of tlie 
same. 
3. Injunction — Violation — Contempt Peoceedings. 

A défendant who bas disobeyed a temporary injunction, when cited 
for contempt, eannot justify bis disobedience on tbe ground that the in- 
junction was improvidently or erroneously granted. 

[Ed. Note. — For cases in point, see voi. 27, Cent. Dig. Injunction, §§ 
440, 441.] 

Proceeding for Contempt. On exceptions to return. 

Karnes, New & Krauthofif, for complainants. 
James H. Harkless, for défendant. 

PHILIPS, District Judge. On the Slst day of June, 1905, the com- 
plainants presented and filed their bill of complaint in the above- 
entitled cause against Charles W. Nesbet, défendant. The bill of 
complaint recited that on her pétition în voluntary bankruptcy Mary 
G. Nesbet, doing business as W. E. Cannon & Co., was adjudged a 
bankrupt by this court; that on May 15, 1905, the complainants were 
duly elected and qualified as trustées in bankruptcy of said estate; 
that the said Mary G. Nesbet, within four months next preceding 
the filing of her pétition in bankruptcy and the adjudication in bank- 
ruptcy, with the knowledge and consent of the défendant, Charles W. 
Nesbet, who was and is her husband, sold and disposed of diamonds 
belonging to the bankrupt estate for $3,500 ; that this sale was made 
with the intent to hinder, delay, and defraud her creditors, and that, 
in furtherance of said purpose to hinder, delay, and defraud her cred- 
itors, she delivered to the défendant $3,500 in currency as the proceeds 
of said sale ; and that the défendant, at the time of filing the bill, had in 
his possession and under his control the sum of about $2,830, and that 
he took and received the same with full knowledge that the same was 
in fraud of the bankrupt act; that the défendant makes claim of in- 
debtedness of said bankrupt to him, and that said money was paid 
to him on account of such indebtedness. The bill «further- alleged that 
at the time of such transfer of said property to said défendant the 
said Mary G. Nesbet was insolvent, and that, if in fact (which fact 
is denied) the said bankrupt was indebted to the défendant in any 
sum, the said transfer and paymçnt to him created a préférence in 
favor of said défendant as a créditer of said bankrupt, within the con- 
templation of the bankrupt act. The bill further alleged that the de- 
fendant is whoUy insolvent, and unless he should be restrained by the 
order of this court he would dispose of the currency in his possession, 
and would thereby withdraw the same from the administration of the 
bankrupt court, and that demand had been made upon him to pay 
said money over to the complainants as trustées in bankruptcy, which, 
he had failed to do. The bill prayed that the défendant be decreed to 
hold the said property in trust for the complainants, and that he be 
decreed to deliver the same to them, and that pending the suit the 
court issue a provisional restraining order restraining the défendant 
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from in any manner disposing of said sum of $3,830 in currency in 
his possession, and that he be commanded to hold said money and 
property subject to the further order of the court, and to order such 
money to be deposited in some safe place. 

At the time of the présentation of this pétition the defendant's coun- 
sel was présent in court and had notice thereof, but did not enter ap- 
pearance thereto. On the same day the court issued a restraining 
order, ordering that until the further order of the court the défendant 
be restrained from in any manner disposing of said sum of money 
or any other sum of money which might be in his possession the 
property of the complainants therein, and especially was he restrained 
and enjoined from disposing of any portion of the sum of $3,500 
theretofore received by said bankrupt and delivered by her to the 
défendant. The défendant was directed to appear before the court at 
Kansas City, Mo., at 10 o'clock a. m., on the 26th day of June, 1905,* 
to show cause, if any he had, why a temporary injunction should not 
issue. A copy of this order was served by Edwin R. Durham, United 
States marshal for this district, by delivering a true copy to the said 
Mary G. Nesbet, a member of the family over the âge of 15 years of 
the said Charles W. Nesbet, at his usual place of abode in Kansas 
City, Jackson county, Mo., on June 21, 1905, and by delivering a true 
copy thereof to James H. Harkless and Clifïord L. Histed and to 
Mary G. Nesbet on the Slst day of June, 1905, at Kansas City, Jack- 
son county, Mo. The said Edwin R. Durham, in his individual ca- 
pacity, also made return, sworn to on the 33d day of June, 1905, that 
he delivered a true copy of said restraining order to the said Charles 
W. Nesbet at Leavenworth, in Leavenworth county, state of Kan- 
sas, on the 21st day of June, 1905, at 9 :45 o'clock p. m. The défend- 
ant made no appearance to said restraining order; and the same 
by its terms continues in force. A subpœna in chancery issued oui 
of the clerk's office of this court on said bill of complaint on the 21st 
day of June, 1905, summoning the défendant to appear and answer 
to the bill of complaint on the first Monday of August, 1905, which 
subpœna was served on the 21st day of June, 1905, by delivering a 
certified copy of the same to Mary G. Nesbet, a member of the family 
over the âge of 15 years of said Charles W. Nesbet, at his usual place 
of abode in Kansas City, Jackson county, Mo. On October 6, 1905, 
the défendant filed answer to said bill of complaint, taking issue 
upon tlje facts alleged therein as to the alleged fraudulent sale of said 
diamonds, and the fraudulent turning over to him of the money as al- 
leged in the bill of complaint; but in fact admitting that he received 
the money, and set up a claim thereto on account of the indebtedness 
of his said wife or said firm to him. 

On November 1, 1905, the complainants filed information in this 
court in said cause, charging that the défendant had disobeyed and 
disregarded the said restraining order of . the court by disposing of ail 
of said money in his possession at the time of making said restrain- 
ing order, with the exception of $650, asking that the défendant be 
cited to appear before this court to show cause why he should not be 
punished for a contempt of cou/t for disobedience of said order. Cita- 
tion issued accordingly, and was duly served on the défendant, and 
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on the 6th day of November, 1905, he made return thereto, and as a 
reason why he should not be punished as for a contempt in violating 
said restraining order pleaded that at the time of issuing said order 
tlie court did not, and does not now, possess jurisdiction of the person 
or subject-matter, for the reason that no légal service was ever had 
upon the défendant, for the reason that the alleged service of the re- 
straining order was made upon the défendant outside of the state of 
Missouri, and that at the time the money and property sought to be 
restrained was beyond the limits of the jurisdiction of the state; sec- 
ond, that the restraining order was beyond the power and authority 
of the court to issue on the bill of complaint; third, because, on the 
face of the bill of complaint, it appears that any money in defendant's 
hands was paid over to him by the bankrupt prior to the filing of the 
pétition in bankruptcy, and was paid over to him under a claim of 
right thereto, and because it appears that he is an adverse claimant 
to the fund in question. The return then allèges that the sum of 
$3,800 sought to be reached by the bill was turned over to him by the 
bankrupt long prior to the filing of the pétition in bankruptcy, under 
the following conditions, to wit: That the sum of $1,724 thereof was 
money in the hands of W. E. Cannon & Co., held by them in trust 
for the use and benefit of the défendant, and the balance thereof was 
received by him in payment of wages due from said company to him 
for his services as a traveling salesman, and that he received it in 
good faith. A gênerai allégation is made in the return that the com- 
plainants are seeking by this proceeding to abuse the process of the 
court in attempting to use the same for the purpose of collecting a 
civil debt. The informants hâve filed exceptions to this return. 

The objection that service of notice of the restraining order was 
had upon the défendant, at Leavenworth, in the state of Kansas, can- 
not avail the défendant. It is a well-settled rule in equity that, "to ren- 
der a person amenable to an injunction, it is neither necessary that he 
should hâve been a party to the suit in which the injunction was is- 
sued, nor to hâve been actually served with a copy of it, so long as he 
appears to hâve had actual notice thereof." Ex parte Lennon, 166 U. 
S. 549, loc. cit. 554, 17 Sup. Ct. 658, 660 (41 L. Ed. 1110) ; Ulman 
et al. v. Ritter (C. C.) 73 Fed. 1000; Ritter v. Ulman et al., 78 Fed. 
322, 234, 24 C. C. A. 71 ; gharpe et al. v. Harding et al, 65 Mo. App. 
28, 30; In re Coggshall, 100 Mo. App. 585, 75 S. W. 183; Amer. & 
Eng. Enc. of Pleading & Practice, vol. 10, p. 1101. In shqrt, the 
authorities are agreed that the temporary restraining order becomes 
operative upon the défendant from the time of his having notice of its 
issuance, regardless of the time of the formai service of notice upon 
him. 

The only remaining matter of défense set up in the return worthy to 
be considered is that the restraining order should not bave been made, 
for the reason that the défendant is claiming a right to the fund as 
having been paid to him by the bankrupt as a creditor. And there- 
fore, in contemplation of the bankrupt act, such creditor, in the bank- 
rupt proceeding, is not subject to summary process, as in case of a 
bankrupt, to an order to turn money over to the trustées. Reliance 
for this position is placed upon the ruling of the Circuit Court of 
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Appeals for the Second Circuit in Re André, 135 Fed. 736, 68 C. C. A. 
374. The substantive effect of that ruling is that under the bankrupt 
act as amended in 1903, neither the référée in bankruptcy nor the bank- 
rupt court can interfère by a summary order to compel a third party, 
who is, in fact, an adverse claimant, directing him to turn the property 
in his hands over to the trustée ; that the law remains under the amend- 
ments to the bankrupt act conferring jurisdiction on the United States 
District Courts, without the consent of the défendant, to institute the 
action against him to recover funds in his hands, held by him in fraud 
or contravention of the bankrupt law, as theretofore, and that such 
summary proceeding can only be taken against the bankrupt who holds 
in his hand a fund in trust for the benefit of the estate ; that the court 
of bankruptcy, under the statute, has jurisdiction only to entertain 
a proceeding to ascertain whether the third party is in fact an adverse 
claimant, or whether he holds the property merely as a naked bailee 
of the bankrupt. But that is not this case. The bill of complaint 
hère was filed by the trustées in bankruptcy against the défendant 
with a view of reaching the fund in his hands, which he is alleged 
to hold in trust for the benefit of the estate, as a fraudulent transférée 
or as a preferred creditor of the estate; and as such said fund is re- 
coverable at the suit of the trustées jurisdiction on the equity side of 
the District Court was invoked on the ground that the défendant being 
in possession of the spécifie fund which of right belonged to the 
estate, and which he would dispose of if not restrained therefrom, 
and being insolvent, an injunction against him was prayed to main- 
tain the status quo as to this trust fund in his hands. 

It may be conceded to the contention of defendant's counsel that, 
if the court had no jurisdiction over the subject-matter, its restrain- 
ing order would be but a brutum fulmen, which the défendant was 
imder no légal obligation to respect. What is jurisdiction in this res- 
pect? In Rhode Island v. Massachusetts, 12 Pet. 657, loc. cit. 718 
(9 L. Ed. 1333), the Suprême Court thus defined it: 

" 'Jurisdiction' is the power to hear and détermine the subject-matter 
in controversy between parties to a suit, to adjudicate or exercise any .iu- 
dicial power over tbem. The question is whether on the case before a court 
their action is judicial or extrajudlcial ; with or without the authority of 
law to render a Judgment or decree upon the rights of the litigant parties. 
If the law confers the power to render a Judgment or decree, then the court 
has jurisdiction. What shall be adjudged or decreed between the parties, and 
with which is the right of the case, is judicial action, by hearing and deter- 
mining it." 

In other words, jurisdiction is the power to hear and détermine 
a cause. The authority by which judicial officers take cognizance of 
and décide causes. Courts of bankruptcy, in the administration of 
bankrupt estâtes, are invested with the exercise of équitable juris- 
diction, and by the bankrupt act as now amended jurisdiction is ex- 
pressly conferred upon the bankrupt court over suits between trustées 
in bankruptcy and third parties to recover from tbem property or 
funds held by them in fraud of the bankrupt act, or as preferred credi- 
tors. Bankr. Act July 1, 1898, c. 541, § 67, subsec. "e"; section 70, sub- 
sec. "e," as amended Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 800 [U. S. 
Comp. St. Supp. 1905, p. 690]. 
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It îs.the well-established rule in procédure for contempt for a diso- 
bediènce of an injunction order that the défendant, when cited to 
appear, cannot purge himself of the contempt by going into the merits 
of the case to détermine whether or not the discrétion of the court 
was properly exercised in granting a temporary restraining order, 
or whether or not on final hearing the injunction should be dissolved. 
It is his duty to observe and obey the order impUcitly as long as it 
stands unrevoked; and if he is of opinion, or has been advised by his 
counsel, that the order was improvidently issued, it is his duty to apply 
to the court for a modification or construction of its provisions, as it 
would lead not only to confusion and uncertainty, but would be de- 
structive of the very purpose of a temporary restraining order if 
the party against whom the injunction had been issued should be al- 
lowed to judge of the propriety or the necessity of the relief sought. 
Rodgers v. Pitt et al. (C. C.) 89 Fed. 424, 428, 429; 1 Beach on In- 
junctions, par. 350; 3 High on Injunctions, § 1427. In State ex rel. 
Carroll v. Campbell et al., 25 Mo. App., loc. cit. 639, Lewis, P. J., said : 

"The return avers that, on the face of the record, it appears that the case 
Is not one in which an injunction should ever hâve issued, and that the 
relator was never entltled to an Injunction on the facts stated. If this prop- 
osition were true, it would be wholly. irrelevant and immaterial to the mat- 
ter in hand. That an Injonction was, in faet, granted by a compétent au- 
tbority, held.to be such under the laws of this state, is sufBcient to render 
the défendants liable as for a contempt, if they hâve willfuUy disobeyed it, 
as the Information charges." 

The rule is thus expressed in 10 Amer. & Eng. Enc. of Pleading 
& Practice, p. 1105 : 

"It is well settled, and the bocks are fuU of cases holding, that a de- 
fendant who has disobeyed an Injunction cannot justify his disobedience by 
showing that the injunction was improvidently or erroneously granted or 
irregularly served; and that if the injunction has been improperly allowed 
the only remedy is by a motion to vacate or dissolve It" 

In United States v. Agler (C. C.) 62 Fed. 824, Baker, J., said: 

"There is not an authorlty, in the judgment of the court, that can be found 
in the books, certalnly the court is aware of none, in which it has ever been 
held that a man who was enjolned and had violated the injunction could 
eseàpe punishment by alleging that, at the time the wrlt of Injunction was 
issued, the bill was demurrable." 

In Clark v. Burke, 163 111. 334, 45 N. E. 235, it was held that in an 
attachment for contempt in failing to obey an order of the court 
the respondent may question the order which he is charged with re- 
fusing to obey only in so far as he can show it to be absolutely void for 
want of jurisdiction either pi the party, the subject-matter, or the au- 
thority to pronounce the particular judgment. See, also, Kerfoot 
V. People, 51 111. App. 410; Tolman v. Jones, 114 111. 147, 28 N. E. 
464; Billard v. Erhart, 35 Kan. 616, 12 Pac. 42; William Rogers Mfg. 
Co. V. Rogers, 38 Conn. 121; Woodward v. Lincoln, 3 Swanst. 626; 
Netherwood v. Wilkinson, 33 Enig. L. & Eq. 297; People v. Bergen, 
53 N. Y. 405; Kaehler v. Halpin, 59 Wis. 40, 17 N. W. 868; Moat 
v. Holbein, 3 Edw. Ch. (N. Y.) 188. 
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It results that the spécial matters pleaded in the return to the cita- 
tion for contempt are insufficient; and ttte court will hear the proofs 
under the gênerai issue. 

Note. After the foregoing décision, the défendant adjusted tlie matter to 
complainants' satisfaction, and further proceediug was abandoned. 



In re DAVIS TAILORING CO. 

(District Court, D. New Jersey. March 23, 1906.) 

Bankeuptct — JuBiSDiCTioN Oï Banketjptcy - CoTJEX — Adveese Claim to 
Pbopeety. 

Where it is stiown that property previously owned by a bankrupt 
corporation was sold by it, and payment therefor made prier to the 
flling of the pétition in banirruptcy, a référée is without jurisdiction by 
a summary order to require the purchaser or his vendee in possession 
of the property to turn the same over to the trustée in banlsruptcy, and 
the question of title must be adjudicated in some proper form of plen- 
ary suit. 

In Bankruptcy. On sundry pétition to review orders of référée. 

J. Herbert Potts, for petitioner Bfarry L. Davis. 
J. Bayard Kirkpatrick, for bankrupt Davis Tailoring Company. 
John F. Marion, for William R. Kett. 

Eugène Warner, David Russlander, and Martin Clark, for receivers 
of Davis Tailoring Company. 

LANNING, District Judge. On March 5, 1906, the référée to whom 
this case was referred after adjudication of bankruptcy made an order 
requiring Harry L. Davis to appear before him for examination, 
under the provisions of section 21a of the bankruptcy acl (Act July 1, 
1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3430]), and to 
produce on the hearing before the référée ail books, papers, writings, 
vouchers, transcripts of account, etc., in any way relating to the af- 
fairs of the Davis Tailoring Company. The petitioner, Harry L. 
Davis, complains of this order, on the alleged ground that the attor- 
neys of the receivers went to his place of business on March 6, 1906, 
and took therefrom books, papers, and documents belonging to him 
and other parties. It is apparent from this statement that the acts 
complained of were not authofized by the order of the référée. The 
order simply was that Davis should appear before the référée to tes- 
tify and to produce certain books, papers, etc. This pétition to review 
must therefore be dismissed. 

The second pétition asks for the review of an order of the référée 
made on March 13, 1906, requiring Harry L. Davis to show cause 
before the référée on March 16th why an order should not be made 
requiring Davis "to turn over to the receivers of the bankrupt the 
entire stock of goods, chattels, wares, and merchandise of every nature 
and description whatsoever, and of ail fixtures and of ail personal 
property of ail kinds that are now contained in the premises 100 Mont- 
gomery street, in the city of Jersey City, New Jersey, which said 
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premisés are;no!W:alleged to be occupied by the said Hafry L. Davis." 
The qrder f arther directed ;that> pending the détermination of the rule 
to show cause, Davis and his agents should be enjoined from inter- 
fering with or transferring any of the above-mentioned goods and chat- 
tels, and that until such détermination a custodian should be placed in 
possession of the property. The rule to show cause recites that it was 
made upon an afhdavit filed by Eugène Warner, and upon the testi- 
mony of witnesses taken before the référée on March 6th, 7th, and 8th. 

The third pétition âsks for -the review of an order of the référée 
dated March 16th, on the return of the above-mentioned rule to show 
cause, by which the référée ordered that Harry L. Davis, and his 
agents, and servants, turn.over to the receivers of the bankrupt the 
goods and chattels above referred to. The order of March 16th was 
based on the referee's décision that Davis was not in ariy true sensé a 
claim^nt holding adverselyto the Davis Tailoring Company, and that 
the property in question belongs to the Davis Tailoring Company. 

In Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 
814, it appears that a bankrupt, nine days before the filing of a péti- 
tion in bankruptcy against him, made a gênerai assignment for the 
benefit of his creditors. After the filing of the pétition in bankruptcy, 
the assignée sold the bankrupt's property, and after the adjudication 
in bankruptcy, but before the appointment of a trustée, the petitioning 
creditors applied to the District Court for an order requiring the marshal 
to take. possession of the property, alleging that this.was necessary 
for the interest of the bankrupt's creditors. The court. made the order 
prayed for, and the marshal took possession. The assignée did not 
claim to hold the property by reason of any right in himself. He held 
it simply under a gênerai assignment for the benefit of the assignor's 
creditors. The sale of the property by the assignée was made after 
the pétition iq bankruptcy had been filed, and with knowledge of such 
filing by both the assignée and purchaser. On thèse facts the Suprême 
Court held that, as a matter of law, the purchaser had no title superior 
to the title of the bankrupt's estate, and that the District Court had 
the power, in a summary proceeding, to require the marshal to seize 
and take possession of the property. 

In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Gt. S69, 46 L. Ed. 405, 
it appears that one William T. Nugent, shortly before the pétition in 
bankruptcy had been filed against Edward B. Nugent, had corne into 
possession of some money belonging tq the bankrupt. An order was 
made in a summary proceeding, on pétition and rule to show cause, 
by the référée to whom thç case had been referred after adjudication 
of bankruptcy against Edward B. Nugent, requiring William T. Nu- 
gent to pay over the moneys that had corne into his possession to the 
trustée in bankruptcy. William T. Nugent did not claim to hold the 
money by reason of any right vested in himself. On the facts appéar- 
ing in thai case, it was decided that William T. Nugent held the 
moneys as the agent of the bankrupt. The Suprême Court, in con- 
sidering the case, said: 

"The real question was whether the order of October 16th as confirmed 
hy the District Court, was a lawful order. It was to be determined, as a 
inere question of law, on the facts found, that the money belonged to the 
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bankrupt's estate, and was then In Nugent's possession as the bankrupt's 
agent, he asserting no adverse elaim. And the question of the validity of 
that order involved the validity of the order to show cause. The proposi- 
tion was that, as matter of law, where property of a banlîrupt has corne into 
the hands of a third party before the flling of the pétition in banliruptcy, 
as the agent of the banlcrupt, and to which he asserts no adverse elaim, 
the bankruptcy court has no power by summary proceedings to compel 
the surrender of the property to the trustée in bankruptcy duly appointed. 
* * * There was no prêteuse that, at the date of the flling of this pé- 
tition In bankruptcy this money of the bankrupt, ?4,133.45 of which had 
been coliected a few days, and $10,100 a few hours, before, was held sub- 
ject to any adverse claiin, or that the right or title thereto had been passed 
over to another. The position uow taken amouuts to no more than to as- 
sert that a mère refusai to surrender eonstitutes an adverse holding in fact 
and "therefore an adverse elaim when the pétition was filed, and to that 
we cannot give our assent. But suppose that respondent had asserted 
that he had the right to possession by reason of a elaim adverse to the 
bankrupt, the bankruptcy court had the power to ascertain whether auy 
basis for such a daim actually existed at the time of the flling of the 
pétition. The court would bave been bound to enter upon that inquiry, and 
in doing go would hâve undoubtedly acted within its jurisdiction, while its 
conclusion mlght hâve been that an adverse elaim, not merely colorable, 
but real, even though fraudulent and voidable, existed in fact, and so that it 
must décline to finally adjudicate on the merits. If it erred in its ruiing 
either way, its action would be subject to review. In this case, however, re- 
spondent asserted no right or title to the property before the référée, and 
the circumstances under which he held possession must be accepted as 
found by the référée and the District Court." 

The resuit reached in that case by the Suprême Court was that the 
summary order was properly made. 

But the facts in the case now in hand are very différent from the 
facts in either of the two cases above referred to. William R. Kett tes- 
tifies that on December 1, 1905, four days before the pétition in bank- 
ruptcy was filed against the Davis Tailoring Company, he.purchased 
the property in question from that company for the sum of $5,000, and 
that on. the same day he paid $2,000 of the considération money in cash, 
for which he took a receipt produced before the référée, and that the 
residue of the considération money was paid by him on the same day 
by a check for $3,000 made payable to the order of the Davis Tailoring 
Company, which check, having passed through the bank and been 
paid, was also produced before the référée. He also produced a bill 
of sale dated December 1, 1905, made by the Davis Tailoring Company 
to him. It is true that Harry L. Davis was the manager of the Davis 
Tailoring Company and effected the alleged sale to Kett, but there is 
no testimony that directly contradicts Kett's statement that he pur- 
chased the property for $5,000 and made full payment therefor 
on December 1, 1905. He further says that he put his brother into 
the store as his agent, and that he sold a portion of the goods at retail 
between December Ist and Christmas, and that on January 16, 1906, 
he sold the remaining property to Harry L. Davis for $7,000, a portion 
of which Davis has paid ; the remaining portion being secured to Kett 
by promissory notes. Davis corroborâtes Kett's testimony and claims 
to be the owner of the property and to hold it adversely to the Davis 
Tailoring Company. The transaction has its suspicions aspect, but, as 
above stated, the alleged sale to Kett took place four days before the 
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pétition in bankruptcy was filed against the Davis Tailoring Company, 
and, so far as appears, without knowledge on the part of Kett that 
the Davis Tailoring Company was insolvent. The circumstances theire- 
fore are such as to render the case an improper one for a siimmary 
order directing Davis, Kett's vendee, to turn the property over to the 
receivers of the bankrupt estate. The orders of March 13th and March 
16th should be set aside, and the question as to the title to the property 
should be adjudicated either in a replevin suit or some other proper 
form of plenary suit. 

This court also made a rule to show cause dated March 8, 1906, re- 
turnable before this court on March 19th, requiring Eugène Warner 
and David Russlander to show cause why they should not be required 
to return to William R. Kett, or to Harry L. Davis, ail books and 
papers and other property belonging to them or either of them. 

The conclusion above reached, on the second and third pétitions to 
review, makes it necessary that thèse gentlemen should return to Kett 
and Davis any property taken by them that does not clearly belong to 
the Davis Tailoring Company. Some of the books and papers taken, 
I understand, are unquestionably the property of that company. They 
should not be returned, but should remain in the custody of the re- 
ceivers. I assume that the counsel will be able to agrée between them- 
selves as to what property should be retained by the receivers, and 
what should be returned to Kett and Davis. If they cannot agrée, ap- 
plication mav be made to the référée for instructions on the point. 



BEAUMONT v. BEAUMONT. 
(Circuit Cîourt, D. New Jersey. March 21, 1906.) 

1. Administrators — Foeeiqn Administrators — Eight to Sue. 

An administrator cannot bring suit outside the state of hls appoint- 
ment, without statutory authority In the state where suit is brought. 

[Ed. Note. — For cases In point, see vol. 22, Cent Dig. Bxecutors and 
Administrators, § 2330.] 

2. Same — Fédéral Courts. 

P. L. N. J. 188Y, p. 154, provides that any administrator, by vlrtue 
of letters obtained in another state, may prosecute any action in any 
court of that state, as if hls letters had been granted thereln, provided 
that he shall flrst file in the office of the clerls of the court in whlch he 
Is about to proceed an exempllfled- copy of bis letters; and P. L. 1896, 
p. 173, authorizes any administrator to prosecute any action in any 
court of the state, as If hls letters had been granted In this state, 
provided he file in the office of the reglster of the prérogative court an 
exemplifled copy of hls letters, on whlch flUng, he is authorlzed to bring 
ail necessary actions In any of the courts of the state. Eeld, that such 
acts conferred on a foreign administrator the rlght to sue in a fédéral 
court sittlng In New Jersey, on flling of an exempllfled copy of hls 
letters wlth the clerk of the court. 

3. Same — ^Appointment of Administeatoe — Appeal — Effect. 

Where an admlnistratrix In the foreign state where her letters wera 
originally granted, pending an appeal from the order grantlng the same, 
was entitled to sue to recover debts due her Intestate, she was entitled, 
notwithstahding such appeal, to maintaln an action for the same pur- 
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pose In New Jersey, under P. L. 1887, p. 154, and P. L. 1896, p. 173, au- 
thorlzing a foreign administrator to sue in New Jersey on flling an 
exemplifled copy of his letters, etc. 

In Replevin. On rule to show cause. 

James Buchanan and John Brooks Leavitt, for plaintiff. 
Charles W. Fuller and Gilbert Collins, for défendant. 

LANNING, District Judge. The défendant insists that the ver- 
dict in this case should be set aside on the ground that an executor 
or administrator cannot bring suit in a fédéral court in a district 
not within the state in which the letters testamentary or of admin- 
istration were granted. In the présent case the plaintiff received her 
letters of administration in the state of Pennsylvania. Wliile the 
objection was not raised at the trial, and is novv presented for the 
first time, it will be dealt with on its merits without regard to the 
question of waiver. Authorities need not be cited to the efïect that 
an executor or administrator cannot bring suit outside of the state in 
which his letters were granted, without statutory authority in the 
state where suit is brought. The Législature of New Jersey has 
granted such statutory authority. On April 9, 1887 (P. L. 1887, p. 
154, being an amendment of the act in P. L. 1879, p. 28), an act was 
approved providing: 

"That any executor or administrator, by virtue of letters obtained in 
another state may prosecute any action or sue out exécution upon any judg- 
ment or decree in any court of this state as if his letters Lad been granted 
in ttiis state; provided, ttiat such executor or administrator shall flrst file 
in the office of the clerk of the court in which he is about to proceed an 
exemplifled copy of his letters," etc. 

On March 26, 1896 (P. L. 1896, p. 173), another act was approved, 
the material part of the first section of which is as follows : 

"Any executor or administrator, by virtue of letters obtained in another 
state, may prosecute any action or sue out exécution upon judgment or de- 
cree in any court of this state as if his letters had been granted in this 
state ; provided, that such executor or administrator shall first file in the 
office of the register of the prérogative court an exemplifled copy of his letters, 
and upon such flling may bring ail necessary actions in any of the courts 
of this state," etc. 

Assuming that the acts of 1887 and 1896 are both operatîve, the 
plaintiff in this case, before commencing suit, filed an exemplifled 
copy of her letters in the office of the clerk of this court, and also 
in the office of the register of the prérogative court of the state of 
New Jersey. The point of the defendant's objection is that thèse acts 
authorize a plaintiff who has complied with their provisions to bring 
suit not in any fédéral court, but only in a court of the state of New 
Jersey. I consider the objection unsound. In Lawrence v. Nelson, 
143 U. S. 315, 12 Sup. Ct. 440, 36 L. Ed. 130, it appears that an ad- 
ministrator who had obtained his letters in the state of Illinois filed a 
bill of review in the United States Circuit Court for the Eastern Dis- 
trict of Arkansas, for the purpose of having that court set aside a de- 
cree previously entered by it against the administrator in a suit in 
which the administrator, though a résident of Illinois and not of 
144 F.— 19 
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Arkansas, had voluntarily entered appearance. The bill of revîew 
was dismissed for vvant of equity, leaving the original decree against 
the Illinois administrator in full force and effect. Thereafter, the 
holders of the original decree filed a bill in equity in the Circuit 
Court of the United States for the Northern District of Illinois against 
the administrator, seeking to charge him, as administrator appointed 
in Illinois, with the amount of the decree recovered against him in 
the Circuit Court of the United States for the Eastern District of 
Arkansas. The bill was demurred to by the administrator for want 
of equity. The demurrer was overruled, and, on an appeal to the 
Suprême Court of the United States, that court raised the query 
•whether the original decree could hâve been sustained if an appeal 
had been taken directly from it, in view of the gênerai rule that an 
administrator's power to act, as well as his duty to account, is limited 
to the State from whose courts he dérives his authority. "But," said 
the court, "the case does not rest there. The statutes of Arkansas 
provide thàt 'administrators and executors appointed in any of the 
States, territories or districts of the United States under the laws 
thereof may sue in any of the courts of this state in their représenta- 
tive capacity to the same and like eflfect as if such administrators and 
executors had been qualified under the laws of this state.'" 

In commenting on the action of the Illinois administrator in filing 
his bill of review in the United States Circuit Court for the Eastern 
District of Arkansas, the Suprême Court said : 

"In flling a bill to hâve the former decree set aside, upon the ground that 
it should not hâve been rendered against him as an Illinois administrator, he 
became himself the actor and submitted that question to a court of compé- 
tent jurisdiction, and its décision upon that question, whether favorable or 
adverse to him, was equally conclusive of the matter adjudged." 

And in Hayes v. Pratt, 147 U. S. 557, 13 Sup. Ct. 503, 37 L. Ed. 
279, it appears that a Pennsylvania executor brought suit in the New 
Jersey court of chancery against a citizen of New Jersey. The de- 
fendant removed the case to this court, whose decree was appealed 
to the Suprême Court. The latter court upheld the jurisdiction of this 
court, against the objection that a Pennsylvania executor could not 
sue in New Jersey. The fact that that case was begun in the state 
court does not seem to me to be material. It certainly would not be, 
had the removal been made under the provisions of the présent re- 
moval act of August 13, 1888, instead of the removal act of March 
3, 1875, Tennessee v. Union & Élanters' Bank, 153 U. S. -154, 14 
Sup. Ct. 654, 38 L. Ed. 511 ; Mexican National Railroad v. Davidson, 
157 U. S. 201, 15 Sup. Ct. 563, 39 L. Ed. 673; Boston, etc., Mining 
Company v. Montana Ore Company, 188 U. S. at page 640, 33 Sup. 
Ct. 434, 47 L. Ed. 626; and Cochran v. Montgomery County, 199 U. 
S. at page 273, 26 Sup. Ct. 58, 60 L, Ed. . 

The defendant's second, ground for setting aside the verdict is, to 
quote the language embodied in the reasons filed in the cause: 

"Because any right of the plalntifC to maintain an action as administra- 
trix of Lucius S. Beaumont, deceased, was suspended by the appeal proved to 
hâve been taken from the decree refusing an issue on the legality of her 
appolntment as ëuch administratrix." 
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The case shows that an appeal of some kind was taken on Novem- 
ber 27, 1905, while the cause in this court was in course of trial, 
from the orphans' court of Butler county, Pa., to the Suprême Court 
of Pennsylvania. The only proof concerning this appeal is a certifi- 
cate of the prothonotary of the Suprême Court of Pennsylvania, dated 
November 27, 1905, certifying: 

"That on the 27th day of November, Anne Domini one thousand nine hun- 
dred and five, the appeal of Charles Beaumont, John L. Beaumont, George 
A. Beaumont, Olive A. Pratt and Mary E. Gilbert, from the decree of the 
orphans' court of the county of Butler, in the state aforesaid, at Number 
16 of June term, 1905, in re estate of Lucius S. Beaumont, deceased, in the 
said orphans' court of Butler county aforesaid, was filed in the Suprême 
Court of Pennsylvania aforesaid; and thereupon there was issued from 
the said Suprême Court of Pennsylvania, under the attestation of the 
Honorable James T. Mitchell, chief justice of said Suprême Court, on the 
said twenty-seventh day of November, Anno Domini one thousand nine hun- 
dred and flve, the writ in the nature of a certiorarl directed to the judges of 
the said orphans' court for the county of Butler, commanding them that 
the record and proceedings aforesaid, wlth ail things touching the same, 
before the justices of the said Suprême Court to be holden at Pittsburgh in 
and for the western district on the third Monday of October, 1906, the said 
judges of the orphans' court for the county aforesaid do certify and send, 
that the justices of the said Suprême Court may further cause to be done 
thereupon that which of right and according to the laws of the said state 
ought." 

In Shauffler v. Stoever, 4 Serg. & R. (Pa.) 202, suit was brought 
by Stoever, as administrator, against Shauffler, to recover a debt due 
to his intestate. The défendant pleaded that at the time of bringing 
the suit the plaintiff had been dismissed from his trust by the regis- 
ter's court, and his letters revoked. The plaintiff replied that he was 
administrator, etc. The court of common pleas, on the trial of the 
cause, charged the jury: 

"That a decree of the register's court revoking letters of administration 
and directing them to issue to another pefson, which decree had been ap- 
pealed from by the administrator, did not, while the appeal was pending 
and undetermined in the Suprême Court, suspend his power to proceed in the 
recovery of debts due to his intestate." 

On reviewing the case the Suprême Court of Pennsylvania said: 

"Pending the appeal, the letters of administration granted by the register 
were in force. Our opinion therefore is that the charge of the court of 
common pleas was riglit, and the judgment should be afflrmed." 

In Irwin v. Hanthorn (decided in 1896) 1 Pa. Super. Ct. 1-19, the 
facts were as foUows : À paper purporting to be the last will and 
testament of A. Taylor Hoopes, deceased, dated May 17, 18S8, was 
admitted to probate by the register of wills and letters testamentar} 
granted to Thomas W. Pierce and E. Malin Hoopes on May 16 
1892. On December 1, 1893, the register vacated the decree of Ma; 
16, 1892, revoked the letters granted to Thomas W. Pierce and È 
Malin Hoopes, and admitted to probate, as the last will and testamen 
of A. Taylor Hoopes, a paper dated January 27, 1888, and one dates. 
August 15, 1891, and granted new letters testamentary to Caleb H 
Bradley. From this decree Thomas W. Pierce and E. Malin Hoope 
immediately appealed to the orphans' court. On January 14, 1893, whik 
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the appeal was pending, Thomas W. Pierce and E. Malin Hoopes, as 
executors, assigned a mortgage belonging to the estate of A. Taylor 
Hoopes to Thomas W. Pierce, trustée, to whom the terre-tenant, 
Hanthorn, subsequently, and before the appeal had been determined, 
paid the debt secured by the mortgage. The court held the payment 
valid, citing Shauffler v. Stoever, supra, and added that: 

"Pierce, trustée, as assignée of the executors, whose letters had been re- 
voked by the register, had ail the authorlty whlch they possessed, and un- 
doubtedly had the right to collect the amount of the mortgage from Han- 
thorn." 

Assuming, therefore, that the appeal mentioned in the record of 
this case was an appeal from the decree granting letters of adminis- 
tration to the plaintif? herein (an assumption favorable to the de- 
fendant, but one which I think the facts do not warrant), the cases 
above referred to plainly indicate that her authority as administra- 
trix was not suspended by the appeal, and that she had the right, with- 
in the state of Pennsylvania, to collect the assets of her intestate. In- 
asmuch as her letters pf administration, while the appeal is pending, 
are valid within the state of Pennsylvania, they must be deemed valid 
in the state of New Jersey, for the limited purposes authorized by 
the New Jersey statutes above mentioned, after exemplified copies of 
the letters hâve been duly filed. 

The third reason for setting aside the verdict is that the court erred 
in not charging the jury as requested by the défendant. I thiak there 
was no error in this respect. If there wag, it can be corrected on a 
writ of error, for exceptions were duly taken. 

The last reason argued by counsel is that the verdict was against 
the weight of évidence. The case is one in which the jury were re- 
quired to consider not only the testimony of the witnesses, but their 
credibility. On that question, they were the judges, and their ver- 
dict cannot be disturbed without an invasion of their province. 

The rule to show cause must therefore be dismissed. 



THE NAOS. 

(District Court, D. Maine. March 14, 1906.) 

No. 43. 

1. BHIPPING CHABTER LlABIUTY OF ChABTEKEB ¥0B NEGLIGENT TOWAGE. 

A eharterer who contracts to "furnish" certain towage to the char- 
tered vessel cannot relieve himself from responsibllity for the manner In 
which the service is performed by employlng a tug to perform It but la 
liable for any damage or Injury caused to the vessel tbrough the négli- 
gence or fault of such tug. 

[Ed. Note.— For cases in point, see vol. 43, Cent Dig. Shipping, §§ 
219, 220.] 

2. Same — ^Towage — LiABiirrY of Chabtebeb and Tug ïob Geoundino of Tow. 

Respondent Pownal Granité Company maintalned a wharf on a small 
stream in which the tide flowed, and chartered the schooner of which 
libelant was master to earry a cargo therefrom agreeing to furnish 
towage in and out of the stream. It empioyed its co-respondent's tug 
to perform such service and notifled the master wheii to corne to take 
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the sehooner out. The channel was shallow, crooked, and narrow which 
rendered the towing hazardous wlth a loaded yessel, and the master 
of the tug ijotifled the company's manager that he desired to be advised 
in time when the sehooner would be loaded so as to start with her before 
the tide reached the top, which would enable him to get her off on the 
Hsing tide should she touch bottom. He arrived with the tug an hour 
before high tide, but the manager detained the sehooner to iinish load- 
ing so that she started at full tide, and shortly after leaving the wharf, 
grounded and received injury. Held, that the company was liable for 
the injury on its contract to furnish towage and because of its detentiop 
of the vessel, and that the owner of the tug was also liable for négligence 
in starting after such détention, both knowing the risk ; that the sehooner 
was not in fault, it being shown that her master was wholly unacquainted 
with the stream, and assumed no control whatever of the towing. 

[Ed. Note.— For cases in point, see vol. 43, Cent. Dig. Shipping, §§ 
219, 220; vol. 45, Cent. Dig. Towage, §§ 24-26.] 

In Admiralty. 

Benjamin Thompson, for libelant. 

W. G. Chapman and W. H. Gulliver, for respondents. 

HALE, District Judge. This libel in personam was brought by 
Henry H. Enfield, as master, and for the owners, of the sehooner 
Eva May against Pownal Granité Company, a corporation, to recover 
damages sustained by the sehooner while being towed out of Cousin's 
river, in this district, by the steam tug Naos. Upon the filing of the 
libel, the Pownal Granité Company appeared and presented a pétition 
under admiralty rule 59, setting out that the steam tug Naos and 
her master, Horace T. Perkins, ought to be proceeded against for 
the reason that: 

"If the grounding of said sehooner was not wholly or partly caused by the 
fault and négligence of those in charge of the said sehooner, it was wholly 
or partly caused by the fault and négligence of those in charge of said steam 
tug." 

Thereupon process issued, and was duly served upon the tug and 
her master. The tug Naos and her master and part owner, Horace 
T. Perkins, in behalf of the owners, became parties claimant, and duly 
filed their answers; and the cause has been tried as though they had 
been made parties upon the original libel. The sehooner Eva May 
is a two-masted coasting sehooner, having a centerboard, and being- 
of about 130 net tons, about 105 feet in length, drawing, when loaded, 
about 9 feet, and having a carrying capacity of 225 to 240 tons. The 
Pownal Granité Company is a corporation doing a granité business 
and maintaining a wharf on the westerly side of Cousin's river in the 
town of Yarmouth. On the 21st day of October, 1904, this corpora- 
tion requested Chase, Leavitt & Co., ship brokers, of Portland, to 
charter a vessel to carry a cargo of granité from Cousin's river to 
New York; and on that day negotiations were entered into with Cap- 
tain Enfield, master of the Eva May, for the charter of his vessel ; he 
ofïering his sehooner for the voyage, for the lump sum of $350, with 
the further agreement that the charterer should load and discharge 
the cargo with the assistance of the vessel's crew, and should tow 
the vessel to Cousin's river and back to Portland, the sehooner to be 
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free of wharfage. The pleadings in the suit and ail the testimony 
admit that the Pownal Granité Company agreed to tow the libelant's 
vessel from Portland to Cousin's river and back to Portland. Under 
that contract the Pownal Granité Company was bound to provide 
towage and to furnish a steam tug for that purpose. In pursuance 
of the contract the Pownal Granité Company did hire the steam tug 
Naos to perform the towage service. This steam tug is a vessel of 
about eight tons burden, owned by the respondent, Horace T. Perkins, 
and Alfred T. Dowling, and employed in the gênerai towage business. 
Chase, Leavitt & Co., the brokers, in pursuance of the terms of the 
charter, and acting for the Pownal Granité Company, engaged the 
steam tug to tow the Eva May ffom the Boston & Maine Railroad 
wharf in Portland to the respondent's wharf in Cousin's river, and 
back to Portland, for the sum of $40. 

The testimony shows that Capt. Perkins, the master of the Naos, 
employed Charles A. Brown as a pilot for the steam tug while per- 
forming her towage service. On the morning of October 24, 1904, 
the Naos proceeded to the Eva May, and towed her up the Cousin's 
river and reached the respondent's wharf about 11 o'clock in the fore- 
noon ; the schooner was at once winded by the steam tug. Upon the 
arrivai of the schooner at the respondent's wharf, Mr. Malcolm, the 
company's superintendent, began the loading of her cargo, and con- 
tinued loading until about noon Friday, October 28th. Capt. Enfield, 
master of the schooner, had never been on Cousin's river before. and 
testifies that he knew nothing of the character of the channel; that 
he gave no directions as to when or how his schooner should be towed 
in or out ; and that he took no part in the engagement of the towboat, 
or in determining who should act as pilot, or who should hâve charge 
of the navigation of the towboat during the towage service. Soon 
after the arrivai of the schooner at respondent's dock in Cousin's 
river, Capt. Enfield heard certain rumors questioning the competency 
of Brown, who had been employed to pilot the vessel in ; he called the 
attention of Mr. Malcolm to the rumors and stated substantially to 
Mr. Malcolm that the Eva May was in charge of the respondent Com- 
pany. No new pilot was engaged. On Friday morning, October 28, 
1904, Mr. Malcolm, the agent, stated to Capt. Enfield that he should 
hâve the loading of the schooner completed so as to tow her out on 
the high water on that day. Capt. Enfield then stated to Mr. Mal- 
colm that he, did not think she would be loaded so as to go out on 
that tide; but later that morning Mr. Malcolm telephoned for the 
Naos to tow the schooner out during the forenoon. Aboutis o'clock 
the Naos arrived at the respondent's dock in Cousin's river. At the 
time of the steam tug's arrivai, there was some talk between Mr. Mal- 
colm, acting for the granité company, and Capt. Perkins, the master 
of the Naos, in référence to the time when the schooner ought to 
start in order to be towed out safely. Mr. Malcolm said that he 
wanted to put three or four more pièces of granité on board, The 
testimony shows that the captain of the schooner took no part in the 
matter of determining when the schooner should start, and gave no . 
directions as to how the tow should be made fast, About high water, 
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the tug made fast with a line from over each bow of the schooner 
leading to the tiig's after bitt. The captain of the schooner appears 
to hâve followed the instructions given him in référence to following the 
tug, but when the schooner had been in tow about four or five min- 
utes, and had been towed about 300 yards, she took the bottom. On 
tlie same afternoon, at low water, it was found that the water on her 
port side was about a foot deeper for a distance of about 100 feet 
than it was on the starboard side forward of the main rigging. 

1. The charter in this case présents a contract under which the 
Pownal Granité Company was bound, not only to pay the towage 
on the hbelant's vessel to Cousin's river, and back to Portlaiid, but to 
furnish such towage. The letters and telegrams which passed be- 
tween Chase, Leavitt & Co. and the respondent show distinctly what 
the contract was. The granité company, the charterer, did, in fact, 
employ the steam tug Naos to perform the towage service. I must 
conclude, then, that the charterer had assumed by its contract the 
duty of furnishing towage. The Hability of the charterer then be- 
came fîxed. As between thèse two parties, the granité company be- 
came responsible to the libelant for any injury which his vessel should 
sustain by the neghgence of those in charge of the steam tug while 
performing the towage service. In Thompson v. Winslow, 128 Fed. 
73, this court discussed questions relating to a similar contract and 
held that: 

"The consignée of a cargo, having assumed by hIs contract the duty of 
furnishing towage, cannot relieve himself from Hability for the manner In 
which it Is performed by the employment of the towing company, and is 
responsible to the vessel for any damage or Injury caused by the négligent 
manner in which the service Is performed by such company." 

See, aiso, Winslow v. Thompson, 134 Fed. 546, 67 C. C. A. 470, 
in which Thompson v. Winslow was affirmed. The facts in this case 
do not présent an instance where the charterer is relieved from his 
liability by the employment of a tugboat to perform towage service. 

2. Was the granité company, or the tugboat, guilty of fault in the 
performance of the towage service, or were both guilty of such fault? 
The granité company owned a wharf on the Cousin's river, and had 
chartered this schooner to load at this wharf. Capt. Enfield, the 
master of the schooner, had never been in the river before; he knew 
nothing about it; he did not hire the steam tug, nor engage the pilot, 
he had nothing to do with the loading; he had a right to assume that 
the charterers knew "the hazards attending towage in their own 
localities, and must also be expected to know the character of the 
towage service which they employ." Thompson v. Winslow, supra. 
In Winslow v. Thompson, supra, the United States Circuit Court of 
Appeals held that the tug was in waters with which she was familiar; 
that she was under the duty of knowing the place where she was to per- 
form her towage service; that while she was not a common carrier, 
and was liable only for reasonable diligence, in view of the nature of 
her service, and in view of her familiarity with the waters where her 
duty lay, such diligence means very great diligence. In that case, 
Judge Putnam stated the obligations resting on a tug : 
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"First She Is 'bound to know,' whlch means only that she must use proper 
diligence In ascertainlng, the condition of the channels and otlier waters 
where she assumes to tow vessels. The Margaret, 94 U. S. 494, 24 L. Ed. 146 ; 
The J. P. Donaldson, 167 U. S. 599, 603, 17 Sup. Ct. 951, 42 L. Ed. 292 ; The 
Belle, 93 Fed. 833, 35 0. C. A. 623; The Nathan Haie, 99 Fed. 460, 402, S9 
■C. C. A. 604. 

"Second. If the peculiarltles Involve any spécial hazard, It is the duty of 
the tug to malse them known to the tow, so far as by due diligence the tug 
might bave ascertalned them. The Margaret, 94 U. S. 497, 24 L. Ed. 146. 

"Third. If she fails in her duty wlth référence to propositions 1 and 2, 
and tows a vessel Into a spécial hazard for that vessel, the tug is liable for 
the conséquences, If Injurlous, whatever amount of care she may use In the 
act of towing. 

"Fourth. If she enters on a towage involvlng hazards, as to whlch she per- 
fornis her duty under propositions 1 and 2, and damage results to the tow 
whlch could not bave been prevented by reasonable diligence on the part of 
the tug in the act of towing, the tug is not liable therefor. The Syracuse, 12 
Wall. 167, 20 L. Ed. 382; The Hercules, 73 Fed. 255, 19 C. C. A. 496; The 
Columbia, 109 Fed. 660, 48 0. C. A. 596. 

"Fifth. If, notwithstanding the tug has performed her dutles under prop- 
ositions 1 and 2, she enters a bazardons channel wlth her tow, and there 
Is gullty of négligence in the Immédiate act of towage whlch she might hâve 
avolded notwithstanding the hazards, and Injury results to the tow in con- 
séquence of such négligence durlng the act of towage, the tug is liable there- 
for. 

"Wlth référence to ail the above propositions, we repeat what we hâve 
already sald, that reasonable care on the part of the tug means a very great 
■degree of care." 

It is clear that in the case at bar, the tug was first, "bound to know" 
the condition of the channels and other waters where she assumes 
to tow vessels ; second, she was "bound"- to make known to the tow 
any spécial hazard to which she would be subject. In the first propo- 
sition, the expression "bound to know" clearly means that the tug 
is at law bound to know, and must be presumed to know, the condi- 
tion of the waters where she assumes to tow vessels. What, then, are 
the périls of the place ? 

In his answer to the libel, Capt. Perkins, the master of the tug, says : 

"The channel from sald wharf eut through the Cousin's river was very 
shoal, narrow, and crooked, and, as a précaution against any grounding of 
sald vessel, It was thls respondent's intention to tow the schooner ont of sald 
Cousin's river before hlgh tlde, so that, In case the sald schooner touched the 
bottom at any place, It would be possible to get her ofl on the rlsing tlde." 

The pilot testifies that at the point where the schooner took the 
bottom, the river was about 80 feet wide from bank to bank, and the 
channel where the deep water flows is about 15 or 18 feet, and that 
the schooner is about 30 feet beam; that the channel was not more 
than 30 feet wide in the deepest part. He says he does not think that 
the width of the channel was more than 15 to 18 feet at the place 
where the vessel grounded. He was asked: 

"Do you wlsh to be understood as saying, Captaln, that there was only 
15 feet wldth of channel there at the place where thls vessel went aground 
where she would float at hlgh water î" 

And his answer was: 

"I don't think there was any more than that, in the channel ; the channel 
part is where It doesn't go dry ; I was telling you where It doesn't drain ont 
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at ail at low run of tide, Q. On an average tide? A. It might be wider. 
Q. How much wider? A. It might be 6 or 7 feet" 

He says that the river (evidently meaning the channel) down where 
he was expected to tow the schooner and make her steer would not 
exceed 32 feet in the widest place, as near as he could tell, and that 
she ought to hâve three feet under her keel to make her steer 
properly, and that both sides of her bilge must hâve been very close 
to the mud. In such a place a very high degree of care was required 
in the towage service. 

In fixing the liability, if any, of either or both respondents in the 
case, it is necessary to see the exact condition of aflfairs on the morn- 
ing when the towage service was begun. The ninth article of the an- 
swer of Capt. Perkins says : 

"That said steam tug Naos arrived at the landing place of the Pownal 
Granité Company in said Cousin's river a full bour before the bigh tide on 
said day, and was then and there ready and anxious to tow said scbooner 
to said Portland, and then and there notifled the master of said schooner, 
and tbe said Pownal Granité Company, that he was ready to start, and asked 
that the hawser of said schooner be passed to said tug; that the said vessel 
was not then and there ready to start, owing to the fact that she had not 
received her cargo ; and, by reason of the delay in putting aboard the said 
cargo, this respondent was then and there delayed for a long period of time, 
to wit, for the space of one hour, during ail of which time the dangers of 
towing said schooner in safety were increased, and this respondent then and 
there notified said schooner and the said Pownal Granité Company that it 
was not proper to start the schooner at such a late hour." 

The tenth article of Capt. Perkins's answer allèges : 

"That the channel from said wharf eut through the Cousin's river was 
very shoal, narrow, and croolied, and as a précaution agaiust any grounding: 
of said schooner it was this respondent's intention to tow the schooner ont 
of said Cousin's river before high tide, so that, in case the said schooner 
touched the bottom at any place, it would be possible to get her ofC on the- 
rising tide." 

In the eleventh article he further allèges: 

"That the tide was just high, and an hour after the arrivai of said tow- 
boat * * * she started to tow said schooner, and had only proceeded 
200 or 300 yards, when the said vessel, either owing to the unskillful and 
careless manner in which she was steered, or because of the shallow water, 
then and there took a sheer. and ran into the southerly bank of said river." 

The whole testimony produces the conviction that the proper time 
to start the towage of a vessel at the place where the towage ser- 
vice was performed was before high water, so that, if the vessel should 
touch in any of the dangerous places in the channel, she could be got 
off on the rising tide; that the danger of grounding was a péril al- 
ways to be considered. Capt. Perkins says that he warned Mr. Mal- 
colm to let him know when the vessel was loaded, so that he could get 
there and start her before high water; and that, on the day when the 
schooner was to be towed out he reached the respondent's wharf at 
about one hour before high water, so that he would hâve the rising 
tide to help get the schooner off in case she got on to the bank; and 
that, when he reached the vessel, he asked Mr. Malcolm, the agent 
of the granité company, if the schooner was ready, and Mr. Malcolra 
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replied, "It is not high water yet, is it?" and Capt. Perkins replied, 
"No, but we ought to be going, now is the time to start." And then 
Mr. Malcolm said that he had "three or four more stones to put on 
first," and that he then told Mr. Malcolm that he would not guaranty 
to take the schooner down without grounding, unless he started be- 
fore high water. Mr. Malcolm disputes Capt. Perkins' account of 
the conversation, and says that he does not recoUect any objection on 
the part of Capt. Perkins to starting the vessel at the time he did 
start, nor any talk to the eflfect that he would not guaranty to take 
her out. Whatever the conversation was, it is clear that the granité 
Company did not hâve the vessel loaded promptly and in season to 
start for a sufficient time before the "top of the tide" for the purposes 
of safety. 

The agent of the granité company must be presumed to be familiar 
with the river where he was doing a granité business; he must hâve 
known that towing in the channel of the river was very hazardous, 
and that vessels often grounded in the channel; that the pilot, who 
was to perform the pilotage service for the tug, had lately got aground 
in the channel with a vessel which he was towing; that the danger of 
grounding was one of the great hazards always presented to vessels 
being towed in that channel. With ail thèse facts before him, the 
agent of the granité company held the vessel at her loading berth 
while he completed her loading, and finally allowed the schooner to 
start, only when her captain objected to taking on more stones, and 
stated that the vessel was loaded. He thus held the schooner, and de- 
layed the towage service for a considérable time, and did not start 
until about the "top of the tide," so that when the grounding occurred 
there was no flowing tide upon which to get her off. And the testi- 
mony tends to show that if the tide had been flowing, the schooner 
could hâve been hauled ofï at once. The évidence tends also to show 
that, although Mr. Malcolm had hired a towboat to perform the tow- 
age service, he himself undertook stiU to control the essential détails 
of that service ; he selected the day when the schooner should be towed 
out, and insisted upon it, although Capt. Enfield had suggested to him 
that the schooner would not be loaded in time to go out on that tide. 
He had the fact repeatedly enforced . upon him that the schooner 
ought to start before high water ; and still he delayed her for a con- 
sidérable time before starting, although Capt. Perkins had asked to 
be advised of the time of towing out, so that he could get there an 
hour before high water. Capt. Perkins did arrive with the tug about 
an hpur before high water, and was prevented from starting the 
towage service by Mr. Malcolm's delay in loading. In Thompson 
V. Winslow, supra, the charterer did not attempt to dictate the time, 
place or manner of performing the towage service in référence to the 
Marjory Brown. In that case, the towboat company was hired to 
render the towage service, and the whole responsibility was placed 
upon that company to arrange the détails of the service. In the case 
at bar, the charterer hired the towboat to do the towage service, but 
still retained and assumed control in ail matters relating to the loading 
of the schooner, the time of starting, and other essential détails with 
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référence to the beginnîng of the towage service. Although the cliar- 
terer had made a contract with the towboat, which technically was an 
"independent" contract in the sensé that it was a contract with which 
the schooner had nothing to do, the testimony convinces me that the 
charterer did not leave the towboat in an independent position under 
its contract at any time up to the starting the towage service. The 
test which the law applies in passing upon the liability of a charterer, 
who makes a contract with another to perform a specified undertak- 
ing, is whether or not the cliarterer reserves to himself or assumes 
any control over the means or instrumentalities to be employed by 
the contracter. The law relating to this subject is fully discussed by 
Judge Wallace, speaking for the United States Court of Appeals for 
the Second Circuit, in Smith v. Bouker, 49 Fed. 954, 1 C. C. A. 481. 
See, also, Corrigan v. Elsinger (Minn.) 83 N. W. 492. In the case 
at bar, the évidence constrains me to beheve that the granité Com- 
pany did reserve to itself and exercise a control over the means and 
instrumentalities which were to be employed by the tugboat. The 
granité company was, therefore, in my opinion, guilty of a fault, 
which contributed to the injury. 

The fault of the charterer, however, does not justify or excuse the 
towboat from liability. After being detained by the agent of the 
granité company until about the "top of the tide," so that the danger 
of grounding became too imminent a risk to run, the duty of the mas- 
ter of the towboat was to insist upon waiting another day. Capt. 
Perkins, as well as Mr. Malcolm, could see that the tide was an un- 
usually low tide; that the chances were that upon another day there 
would be a higher tide; and, in fact, there was a higher tide on the 
following day. In any event, the master of the towboat was not jus- 
tified in entering upon the service at an improper time, even though 
he was urged to do so by Mr. Malcolm. The liability to ground in 
the channel was an imminent hazard. The imminence of the hazard 
was not communicated to Capt. Enfield either by the tugboat or the 
granité company. It was négligence on the part of the captain of 
the towboat to start out at a time when any such grounding was likely 
to interrupt the towage service and cause damage, even though he 
was urged to this delay by the charterer. He was guilty under the 
third proposition of fault, as laid down by Judge Putnam, in Winslow 
V. Thompson, supra. Both the granité company and the towboat must 
be held guilty, each of a fault in this regard. Having thus affirma- 
tively held both the charterer and the towboat in fault, it is not nec- 
essary for me to discuss the other charges of fault which are urged 
against them. 

3. Was the libelant also guilty of a fault? In the case of the Mar- 
jory Brown, in Thompson v. Winslow, supra, this court said in refer- 
ring to the alleged négligence of Capt. Thompson : 

"It is clear from the testimony that he was not informed of the situation ; 
he had never been in Bacli Bay before ; he knew nothing of the location of 
the place wbere the towage was to be performed; he didnot direct that the 
vessel should be towed, or do anything further than foUow the orders of 
the captains rendering the towage service. * * * He was not informed of 
the depth of the water, the nature of the bottom, or the location of the 
channel." 
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In that case the court quoted from the language of Judge Choate, 
in White v. Stéam Tug Lavergne (D. C.) 2 Fed. 788: 

"The master of a towed boat Is not chargeable with contributory negli> 
gence in acquiescing in the exposure of such boat to an uunecessary péril 
by the tugboat pilot unless the danger about to be incurred is very obvions." 

In the case at bar, while the dangers of the channel must be as- 
sumed to be known to the tugboat, and while they were obvions to the 
agent of the charterer, who for a long time had donc his daily busi- 
ness upon that river, they were not obvious to Capt. Enfield. He had 
been lying several days at the granité company's wharf; but the in- 
formation gathered from observations during those days cannot be 
held to hâve charged him with knOwledge of the shape of the river 
bed, with the depth of the water at particular places in a channel 
having ail the peculiarities that the testimony shows this channel to 
hâve had. Capt. Enfîeld had a right to rely upon the assurance that 
his vessel should be towed out properly ; he had a right to assume that 
both the charterer, who by his contract had agreed to perform the 
service, and the steam tug that was rendering it at the charterer's 
charge and solicitation, were fully cognizant of ail the périls attend- 
ing the towage service. Capt. Enfîeld testifîed that he had never been 
down the river at low water, that he did not know how much the tide 
would rise that day, that he took no part in determining when the 
vessel should start, that he gave no directions as to how the line 
should be made fast, and that he knew nothing about the river. There 
was nothing in the situation to advise him at the time of starting that 
the tide was a low run of tide, and that it would hâve been safer 
to hâve waited until the following day. I must conclude that the li- 
belant was not guilty of fault. 

4. The court holds, therefore, that the libelant is entitled to a de- 
cree against the Pownal Granité Company for a moiety of the dam- 
ages sufïered by the said libelant, and for a moiety of the costs. The 
libelant is also entitled to a decree against the claimant of the tug 
Naos and her owners, for a moiety of the damages and for a moiety 
of the costs; and if either of said parties respondent shall be unable 
to pay such moiety, both of the damages and of the costs, then the 
libelant shall hâve a remedy over against the other party, for any bal- 
ance thereof which may remain unpaid. 

An interlocutory decree of liability may be entered, consistent with 
-Ihis opinion. Fritz H. Jordan, Esq., may be appointed assessor. 

Upon the coming in of the report of the assessor, I will direct the 
settlement of the final decree. 
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THE OCEANICA. 
(District Court, W. D. New York. March 8, 1906.) 

1. TOWAGE — INJUBY TO TOW — LlABILITY OF TOWING VESSEL. 

A Steamer towing a loaded barge down Niagara river, which broke a 
propeller blade on a rock and cast the barge loose, allowing it to drift 
against a pier, by wliieh it was injured, held, on the évidence, in fault 
for such Injury, on the ground that slie was outside of the usual and 
marked channel and where navigation was dangerous for vessels of her. 
draft. The barge held not in fault for not dropping her anchor when 
cast adrift, which, if an error, was one in extremis, in view of her im- 
minent danger from the rapid ciirrent. 

2. SAME CONTRACT AUTHOEITY OF MaSTEE TO EXTEND. 

Pursuant to an agreement between the owners of a steamer and a 
barge, the master of the steamer was instrueted by telegraph to tow 
the barge from Marquette, Mich., to BufCalo. On the trip, a further 
agreement was made between the masters that the towage should be 
extended to Tonawanda, nine miles further, which was the destination of 
the barge. Held, that in making such agreement the master of the 
steamer did not exceed his authority, and that it was valid; the master 
of the barge having no knowledge of an agreement between the owners 
that the towage should stop at Buffalo. 

3. Same — Action foe Injuey to ïow — Natube. 

An action to recover from a towing vessel, for an injury to her tow 
through her alleged négligence, is not one for breach of contract, but for 
a tort. 

4. Same — Contract — Agbeement of Tow to Assume. 

A towing vessel is liable for an injury to her tow resulting from her 
négligence, notwithstanding a provision o£ the contract that the towing 
should be at the risk of the tow. 

In Admiralty. Action for injury to tow. 

Clinton & Clinton, Harvey L. Brown, and John B. Richards, for 
libelants. 

Craiigle & Burke, for respondent. 

HAZEL, District Judge. On the afternoon of November 35, 1904, 
the Oceanica, while towing the barge Massasoit from Marquette, 
Mich., to Tonawanda, N. Y., struck a submerged rock or other ob- 
struction in Niagara river, breaking the blades of her propeller wheeL 
She eut the tow line and drifted down the river. The Massasoit 
drifted on Intake Pier, located in the river about 900 feet from the 
easterly bank. The libel is filed in rem to recover damages sustained 
by the Massasoit, and charges that the steam barge was navigated 
carelessly and negligently in not keeping in the channel or in water 
of sufïîcient depth for her draft. The answer dénies négligence, and 
allèges that the Massasoit failed to follow in the wake of the steamer ; 
that she kept too far eastward and did not respond to the signais 
to starboard her wheel. It also allèges that the agreement was to 
tow the Massasoit from Marquette to Buffalo, and not to Tonawanda, 
a port about nine miles beyond; and that her master assumed the 
risks or dangers of towing the barge to the latter port. Further, that 
in towing the barge to Tonawanda the master of the Oceanica exceeded 
his authority, and was not acting in the employment or service of the 
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owners of that vessel. The, légal aspects of the towing contract will 
be discussed later, as it is deemed essential to first attach the blâme 
of the accident. 

The Massasoit, wliich was about 800 tons burden and loaded with 
lumber, was drawing 14 feet 5 inches of water fore and aft, and 
the Oceanica 14 feet 6 inches. The weather was clear. The channel 
in the river from the mouth of Lake Erie to the point of accident 
is approximately 700 feet wide. It is marked by two black spar 
buoys on the starboard side, and two red spar and two can buoys 
on the port side. There are two ranges high on the bank, one behind 
the other. The safe and usual course of navigation down the river 
from the lake is to steer on the ranges until close to the black spar 
buoy No. 1, as shown on the government chart. The wheel is then 
starboarded; the ranges being slightly open to the eastward, and the 
vessel heading on the port side towards red can buoy No. S. Another 
hard astarboard turn of the wheel heads the vessel in a northwest- 
wardly direction across the , river. In this way a loaded vessel or- 
dinar ily prôceeds down the river past the Intake Pier. The channel 
above the Intake Pier is well marked and can be navigated safely by 
ordinarily prudent navigators, despite the présence of varying strong 
northeasterly currents. The survey and soundings, as shown on the 
chart in évidence, indicate the existence of shoals and the depth of 
water on each side of the channel. It is unsafe and dangerouS to 
navigate boats of over 14 feet draft past the Intake Pier outside the 
defined channel. This fact is generally known to navigators of Niag- 
ara river. Departure from the ordinary course by vessels going to 
the eastward of the black spar buoys on the starboard side, instead 
of keeping to the middle or within the channel, is apt to resuit dis- 
astrously. Indeed, the testimony of libelants' witness Poor, a river 
pilot, shows that, even in the defined channel, a vessel drawing 14 
feet 6 inches is liable to touch bottom when the water is low in the 
river. There is évidence tending to show that the Oceanica proceed- 
ed through the water at such a slow rate of speed that the tow Une 
slackened, making a bight on the starboard bow of thé barge. Al- 
though the river runs at the rate of six to eight miles per hour just 
above the Intake Pier, on account of cross-currents to the eastward, 
it is necessary that a vessel should proceed at a rate of speed cor- 
responding to the strength of the current. Otherwise it would be 
taken by force of the water to the eastward out of the channel. 

As stated, the pi'eponderance of the évidence is that it was com- 
monly acceptéd by navigators of tows and vessels of the draft of the 
Oceanica that it was necessary to remain on the westerly side of 
the Intake Pier, and that to proceed easterly thereof involved the 
risk of insufficient water and rocky bottom. According to the tes- 
timony of Captain Van Dusen, the Oceanica touched bottom or ob- 
structions several times while proceeding between buoys 1 and 3 
in the customary channel. He claims that the steamer was properly 
navigated in the channel, when she lost or broke her wheel, but of 
this I am not convinced. If I were satisfied that she had taken the 
usual and ordinary course down the river at the point where the 
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accident happened, she should not be held liable. The preponderating 
évidence establishes that respondents' witnesses are mistaken in their 
testimony that the wheel was broken in the customary channel. Par- 
rish, an apparently disinterested witness, testifies that he was walking 
on the bank about half a mile distant from the accident, and clearly 
observed the approach of the tow near the Intal^e Pier. He is an 
experienced river tugman; the duties of liis employment requiring 
him to help tows through the draw of the International Bridge, just 
below the point of accident. He testified that he watched the tow 
coming down, and noticed that she was too far to the eastward, and 
she seemed "ranging around a little." Upon this point he states : 

"Q. What do you mean by that? A. First one way and the other. She 
wasn't steering a steady course. * * ♦ ghe corne down the river — I thinic 
she was ont of the gênerai run of course. She was over to the eastward 
farther than they generally go coming down the river there. Q. From 
where you were, how couid you tell that? A. Well, I could tell by the open- 
ing she gave the Intake Pier. On the dock where I stood they hardly ever 
open our place there. You can't see them to the eastward of the Intake 
Pier from our dock, not if they are where they should be. * * * Q. Was 
there any danger in the Oceanica's being as far eastward as you saw her? 
A. Well, I would hâve been a little uneasy if I had been there myself, I 
thïnk. Q. And when you saw her over there to the eastward of the ordinary 
course, what did you do? A. I stood and looked at her till she blowed 
her whistle." 

It is manifest that, by his testimony that the Oceanica was about 
a thousand feet to the eastward, this witness meant that she was ap- 
proximately that distance to the eastward of the ordinary course of 
down-bound vessels, 

The claim that the Massasoit was in fault for not dropping her 
anchor is unpersuasive. It is not clear from the évidence that by 
casting her anchor she would not hâve stranded on the Intake Pier. 
Indeed, it is doubtful, considering the strength of the current, whether 
the anchor would hâve prevented her from drifting. In any event, 
she cannot be held in fault for this omission. Failure to drop her 
anchor, in view of the imminent danger, must be deemed an error in 
extremis, and not an act of négligence. The Steamer Webb, 14 Wall. 
406, 20 L. Ed. 774. There is nothing else of importance in the case 
tending to show any négligence on the part of the barge. The re- 
spondent does not satisfactorily explain the évidence showing careless 
navigation down the river and out of the customary channel, although 
the departure from such course might not hâve been great. As said 
in The Steamer Webb, supra: "It was enough to devolve upon the 
tug the duty of explanation." Such explanation exonerating the 
steamer has not been made, and hence the Oceanica must be held 
solely to blâme for the injuries sustained by the vessel towed. 

The next question is in relation to the towage contract. Was the 
towage agreement only from Marquette to Buffalo? Was the master 
of the Oceanica acting beyond the scope of his authority in under- 
taking to tow the barge to the port of Tonawanda, N. Y.? The 
proofs show that on November 17, 1904, Boland, one of the owners 
of the barge, by téléphone, asked the manager of the Tonawanda Iron 
& Steel Company, owner of the Oceanica, whether the Oceanica cpuld 
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tow the Massasoît down from Marquette. Regarding the towing 
arrangement Mr. Mills, witness for respondent, testifies : 

"I told hlm that It was late, that we wouldn't tow him down unless he 
assumed ail risks, that she had the réputation of being the worst steerer on 
the Lakes. We had towed her before and the captaln objeeted to havlngr 
anything to do wlth her. He said It would help him out to get her down. 
He named a price. I asked for more. We flnally oompromised on a price ; 
we to take no risks. It is my recollection that he stated that tugs would 
take charge o£ the boat at Buffalo." 

Following this interview, he telegraphed the master of the Ocean- 
ica as follows : "Can you tow Massasoit Marquette to Buffalo ? An- 
swer. Tonawanda Iron & Steel Co." Captain Van Dusen replied: 
"Can tow Massasoit if ready with Oceanica." Mr. Mills thereupon 
answered: "Message rec'd ail right tow Massasoit if she is ready." 
Subsequently the conversation over the téléphone between Boland and 
Mills was confirmed by letter. Later, however, the masters of the 
Massasoit and Oceanica had a conversation; the former requesting 
towage to Tonawanda. After some discussion Captain Van Dusen 
assented, provided the conditions of the water in Niagara river were 
favorable. When the tow arrived at the Breakwater near Buffalo, 
the weather being clear, the Oceanica signaled the barge to shorten 
the tow line, which being done, the steamer proceeded down the river 
towards Tonawanda, The Oceanica was equipped for towing, al- 
though such was not her regular employment. She had on prior 
occasions towed barges to Tonawanda. 

The proposition that Captain Van Dusen exceeded his authority in 
extending the towage agreement is not maintainable. Assuming the 
contract explicitly limited the port to which the barge should be towed^ 
and that the master of the Oceanica went beyond his spécifie instruc- 
tions, yet, in the absence of clear showing that the master of the 
Massasoit knew of the limitations, and that the Oceanica was doing 
an act expressly forbidden by her owner, I am not inclined to hold 
that she was relieved from the results of her subséquent wrongdo- 
ing. Her master was not expressly prohibited from towing the barge 
to Tonawanda. His hésitation to tow the barge beyond Buffalo, after 
receiving instructions from his principal, did not arise from ahy pre- 
sumable want of authority to do so. The misconduct complained of 
was not the resuit of a breach of maritime contract. The injuries to 
the barge were sustained solely in conséquence of the négligence of 
the towing steamer. And, according to the universally accepted doc- 
trine, this action is brought in ex delicto against the ship for which 
she may be held liable irrespective of any responsibility that may 
arise as a resuit of a breach of contract. The Barnstable, 181 U. S. 
465, 21 Sup. Ct. 684, 45 L. Ed. 954 ; The Malek Adhel, 2 How. 310, 
11 L. Ed. 339; The Quickstep, 9 Wall. 665, 19 L. Ed. 767; Ralli v. 
Troop, 157 U. S. 386, 15 Sup. Ct. 657, 39 L. Ed. 742. This doctrine 
was recently reaffirmed by the Circuit Court of Appeals for this Cir- 
cuit. The Drake-Maytham Steamship Co. v. Tugs Mason & Bab- 
cock, 143 Fed. 913. The principle of The R. F. Cahill, Fed. Cas. 
No. 11,735, and The Andrew J. White (D. C.) 108 Fed. 685, cited 
by counsel for respondent, has no application to the facts disclosed by 
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the record. In the Cahill Case thë master of the canal boat knew 
that the captain of the tug had received spécifie instructions not to 
accept the tow beyond a certain point in the river. In spite of such 
knowledge, he prevailed upon the master of the tug to violate the 
spécifie directions in that regard of the owner. So, also, in The An- 
drew J. White, where the agent representing the owner of the tug 
decHned to make a towage contract because the barkentine was in 
a crowded slip; he regarding it hazardous to tow her unless she 
was first hauled away from her mooring to the mouth of the slip. 
It will be noted that both masters had actual knowledge of the refusai 
by the owners of the tug, the night preceding, to tow the bark from 
inside the slip. In thèse circumstances the court held the tug blame- 
less, inasmuch as the master went beyond the scope of his authority. 
The pith of the décisions in the Cahill and White Cases, however, is 
entirely based upon the fact that the masters seeking the towage 
service knew that such employment had previously been forbidden by 
the owners. Such is not the fact hère. The évidence is insufficient 
to justify me in holding that the master of the Massasoit had presump- 
tive knowledge of the towage contract entered into by her owner over 
the téléphone. In the absence of the owner of the Oceanica, and in 
the circumstances, her master, in my judgment, had authority to bind 
her to an extension of the towage agreement. The Andrew J. White, 
supra. 

One question remains: It is claimed that the agreement, in efïect, 
provided that the towage was to be made at the risk of the barge, 
and therefore the Oceanica cannot be held responsible for the loss. 
That such was the agreement is immaterial. The Syracuse, 13 Wall. 
171, 20 L. Ed. 383. There it was held that the towing steamer was 
liable for the loss happening through her négligence, notwithstanding 
the towage agreement provided for towing the canal boat at her own 
risk. This principle of martitime law remains unimpeached, and 
undoubtedly has application to this controversy. 

My conclusion is that the Oceanica alone was in fault for the dis- 
aster, and hence an order of référence may be made to the clerk of 
this court to compute the damages. So ordered. 



WADE V. JOHN THOMSON PRESS CO. 

(Circuit Court, D. Connecticut. March 8, 1906.) 

No. 555. 

Masteb and Servant — Injtjet of Servant — Assumed Risk. 

Plaintiflf's intestate was employed by défendant to attend to repaîr 
worli on the machinery in its shop, as to wliich he was compétent and 
of large expérience. He was sent by the foreman to repair a tight pul- 
ley- on a planer in a large and well-lighted room. The machinery was 
accessible and convenient to be repaired, and the only thing required 
was to tighten a set screw. Deeeased pushed the belt from the pulleys 
on the main and countershafts, and later, in order to better get at the 
work, he undertoolc to carry the belt across the pulleys, and in some 
way it became looped and doubled on the main shaft, and Immedlately 
woiind up and pulled the hangers of the countershaft from their fasten- 
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lugs, and such shaft fell upon and injiired hiin, causing hîs death. 
There was no defect In the maehinery which caused the aiccldent, the 
danger was as obvions and well knowo to the deceased as to the fore- 
man, and there were other employés whom he was authorized to 
call to hls assistance, if he had desired. Held, that there was no nég- 
ligence on the part bf défendant which rendered it liable for the injury, 
but that it resulted soleiy from a risk voluntarily assumed by deceased. 

[Ed. Note. — For cases In point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 550, 610-614. 

Assumption of risli incident to employment, see note to Chesapealie & 
O. R. Co. V. Hennessey, 38 C. G. A. 314.] 

At Law. 

Joseph L,. Barbour, for plaintiflf. 
Gross, Hyde & Shipman, for défendant. 

PLATT, District Judge. The complaint in this case seeks to recover 
damages on account of the négligence of the défendant. It was prop- 
erly transferred from the superior court for Hartford county, and 
after default, notice of intention, etc., testimony has been presented 
afifecting the matter of damages in the usual matter adopted in the 
State practice, briefs hâve been submitted thereon, and the court liow 
finds the following facts: 

William Kinghorn, plaintifï's intestate, was employed by the de- 
fendant as a handy all-around man to do repair work upon its ma- 
ehinery. He was of large expérience, and was able to do excellent 
work of that kind. On December 28, 1903, at about 9 o'clock in the foi c- 
noon, he was sent by the foreman to repair the tight pulley on a certain 
planer. The trouble with the pulley was that the set screw had be- 
come loose and needed tightening. The planer and shafting were in 
a large, well-lighted room, and the maehinery in question was accessi- 
ble and convenient to be repaired. The pulleys used in connection 
with the planer were carried by a countershaft, which was held up by 
hangers attached to stringers above by lag screws. AU of the ma- 
ehinery connected with the accident was of the right kind, strong 
enough, and properly secured in place. As will be seen later, it with- 
stood at the time of the accident a strain of about 7,500 pounds, which 
seriously twisted the steel countershafting before the hangers were 
torn from the stringers, although for ail natural and normal uses 
the strain would not exceed 300 pounds. The strength of the belt is 
evidenced by the strain it endured before breaking. Kinghorn found 
upon examination that he could not easily do the work at which he had 
been put without pushing off the belt which connected the counter- 
shaft with the main shaft, which latter was about eight feet away, 
running parallel with the former, and at about the same height from the 
floor. The superintendant, happening to be near by, Kinghorn asked 
him if he might push ofï the belt, and was told that he might do so, 
but to take no risks. He thereupon reached up from the floor with 
a stick, and pushed the belt ofï the pulleys on the main shaft, and, 
climbing upon the planer, pushed with his hands the belt off the 
pulleys on the countershaft, in each case upon the same side of the pul- 
leys, and he then endeavored to make the repairs. Ail that he had done 
up to this time was safe and required no helper. He was probably 
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dissatisfied with the location of the belt on the countershaft, and so 
began very soon to carry the belt across the pulleys. This was a dan- 
gerous thing to do. He had gotten it about half across, so that 
it was bearing upon both the tight and loose pulleys, when the belt 
became doubled and looped upon the main shaft, and was instantly 
wound up about the drum of the main shaft so that a powerful force 
was exerted upon the countershaft. This shaft was constructed of steel, 
and was considerably bent before the hangers which held it were torn 
from the stringers above. It was then projected against the main 
shafting, damaging the pulleys and drum, and, rebounding a trifle, fell 
downwards. The reason for the doubling of the belt around the drum 
of the main shaft was doubtless because, as Kinghorn carried it across 
the pulleys on the countershaft, it was necessarily, owing to the rela- 
tive positions of the two shafts, slanted diagonally from the main shaft, 
so that the edge nearest the large pulley on the main shaft was caught 
and doubled under. Rapidly as this happened, there was time for King- 
horn in some way to be thrown down, so that he was caught by the 
heavy countershaft as it fell, and was found crushed beneath it in such 
a manner that he soon died. The superintendent casually noticed him^ 
as he was passing the belt across the pulleys on the countershaft, but 
his mind was occupied by many matters. His confidence in Kinghorn 
was absolute, and the accident came practically as he looked, like a 
flash of lightning from nearby thunder, leaving no time for warning. 
It is also doubtful whether the superintendent then appreciated the 
danger, any more than Kinghorn himself did. It was easy to become 
wise after the fact, and Kinghorn then knew and had means of knowing 
as much or more about the danger than the superintendent. There 
were six or eight men on hand in the factory, kept for the purpose of 
helping when wanted upon repair job work. Kinghorn had the right to 
call upon and use them at any moment when he should think that their 
assistance would add to the safety and convenience of his efforts, and 
he well knew that he had such right. 

Upon the foregoing facts it is not difficult to décide the case. Under 
the Connecticut practice, in such a situation as this, the défendant as- 
sumes the burden of disproving that the négligent acts charged against 
it caused the injury, and of proving that the plaintiff's intestate was 
guilty of contributory négligence. If, upon the facts, it appears that de- 
fendant's négligence did not cause the injury, or that the deceased 
was négligent in such manner that, without his act, the injury could 
not hâve occurred, then the default of défendant simply admits nomi- 
nal damages. The law relating to latent and obvions defects, as bear- 
ing upon the assumption of risk by the servant, can hâve no bearing 
hère, because there were no defects, either obvions or latent. It is 
useless to talk about latent defects in a situation where we find that it 
takes a 7,500-pound strain to break things which are not ordinarily 
called upon to endure more than 200 pounds. The complaint charges 
the défendant with négligence because the hangers of the counter- 
shaft were not securely fastened and failed to hold the countershaft 
securely in place. This appears in paragraph 6, and is the only plain 
charge of négligence. In paragraph 7 it is charged that plaintiff's 
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intestate, by direction of defendant's superintendant, got upon the 
planer and threw off from its pulley the belt Connecting the counter- 
shaft with the main shaft ; but it also charged that he exercised due 
care in so doing. The complaint then goes on to set forth that the belt 
became doubled and pulled upon the countershaft, and by reason of the 
insecurity of the countershaft fastenings to the ceiling it was pulled 
away from its position and fell upon plaintifï's intestate. The évidence 
thoroughly disproves the essential parts of-the allégations of négligence 
in both paragraphs. It shows, not only in its prépondérance, but be- 
yond reasonable doubt, that the défendant had safe appliances proper- 
ly located, and that Kinghorn did not use ordinary care in bis last act 
about the belt. It was not pushing the belt off from the pulleys onto 
the main and counter shafting -which was the proximate cause of 
the accident. If Kinghorn had stopped there, ail would hâve been 
well. It was his own idea, a moment later, to pass the belt across 
the pulleys on the countershaft, so that it was forced against 
the lower part of the pulley on tiie main shaft. The doubling of the 
belt followed directly from that action, and the fearful strain came 
directiy from the doubling, and next came the horrible disaster. 

It is a sad duty to perform, but I am bound to say that, as the 
case now stands, it is without a scintilla of merit. Plaintifï now 
argues that défendant was négligent in not sending a helper with 
Kinghorn upon so dangerous a job. He admits that upon the com- 
plaint as framed there is no basis for such a claim, but he thinks 
that an amendment should be allowed, so that he may bave the 
benefit of it. Admitting for the moment the court's power in that 
direction, it seems unnecessary to exercise such power. The job was 
not upon its face one of unusual danger. The défendant had an ample 
supply of such help at hand, and Kinghorn knew his rights. It seems 
too plain to call for argument that Kinghorn assumed the risk when he 
undertook to carry the belt across the pulleys on the countershaft, 
since a moment's delay and a single shout would hâve brought to him 
that assistance which we can ail see to-day would bave probably saved 
his life. 

Let judgment be entered for the nominal amount of $35. 



WARD V. WARD. 
(Circuit Court, B. D. New York. February 10, 1906.) 

1. MOBTGAGES — BONDS — EVIDENCE OF EXECUTION AND DELIVEBT. 

The acknowledgment of a bond for the payment of money, and the 
recitation thereof in a mortgage duly aclinowledged and recorded, are 
évidence that the Instruments were executed and delivered. 

[Ed. Note. — For cases in point, see vol. 35, Cent. Dig. Mortgages, § 
172.] 

2. Same — «Payment — Possession by Makeb as Evidence, 

The fact that the maker of a bond and mortgage had the same in his 
possession after the death of the payée and delivered them for safe 
keeping to his counsel, raises no presumption of payment where it is 
shown that he was at the tlme the prospective adininistrator of the 



WAED V. WAKD. 309 

mortgagee, and was afterward appointed as such, and that he took 
possession of the papers of the mortgagee at once on tbe Ifitter's death. 

3. ExECUTOES AND Administeatoes— Indebtedness to Décèdent— New Yoek 

Statdte. 

2 Rev. St N. Y. (Ist Ed.) pt 2, c. 6, tit. 3, § 33, provides that "the 
naming of any person executor in a will shall not operate as a diseharge 
or bequest of any just daim which the testator had against such ex- 
ecutor but * * * such executor shall be liable for the same as for 
so much money In his hands at the time such debt or demand becomes 
due, and shall apply and distribute the same * * * as a part of 
the Personal estate of the deceased." Held that, in a case falling within 
such provision, a bond for the payment of money given by an admin- 
istrator to his décèdent, and which had matured, became extinguished 
on the administrator's appointment, his liability being for the money 
due thereon, which, under the statute, he was conclusively presumed to 
hâve received as admlnistrator. 

4. Same — Action Against — Recoveet on Inconsistent Cause or Action. 

An action against an administratrix on a bond given by the décèdent, 
but on which action is barred by limitation, cannot be converted into 
one to recover the proceeds of the bond on the theory that under 2 Rev. 
St. N. Y. (Ist Ed.) pt 2, c. 6, tit 3, § 13, the décèdent is presumed to 
hâve received the same money on his appointment as admlnistrator of 
the estate of the payée, since the two causes of action are not only 
inconsistent, but are based on grounds requiring différent allégations 
and proofs. 

At Law. On motion for new trial. 

Henry M. Ward, for plaintiff. 

Wilson & Wallis (William G. Wilson, of counsel), for défendant. 

THOMAS, District Judge. Abby Maria Ward was the mother of 
Charles E., William G., and John Ward. She died in 1887, making 
John her sole executor and legatee. John died, unmarried, November 
30, 1896, and by prearrangement with Charles, William became 
John's sole admlnistrator. After John's death but before William's 
appointment, William delivered to his personal counsel a bond, re- 
cited in a mortgage recorded May 5, 1876. Both instruments were 
executed and acknowledged by William to John, under date of March 
10, 1876, and were conditioned for the paymeiit to Abby Maria and 
John of the sum of $66,000, with interest at seven per cent., five years 
from March 10, 1876. Neither bore évidence of payment in whole 
or in part. William died January 16, 1901, without accounting to the 
surrogate, and Caroline Constantia Ward was appointed his ad- 
ministratrix, January 36, 1901. Charles began this action October 
21, 1903, and died July 37, 1905. This action was revived by an order 
of December 8, 1905, in favor of the admlnistrator of Abby Maria 
Ward and John Ward. 

The complaint allèges the above facts, the exécution and delivery 
of the bond, the nonpayment thereof, and demands judgment for the 
principal thereof with interest. Subdivision eleventh of the amended 
complaint states : 

"tJpon information and belief that no part of the principal sum of sixty- 
six thousand dollars ($66,000) mentioned in said bond, or of the interest 
thereon, was ever paid by the said William G. Ward in his lifetime to either 
said John Ward or said Abby Maria Ward or to the légal représentative 
of either of them, and no part of said principal sum and no part of the 
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interest bas since the death of sald William G. Ward been pald by hls ad- 
ministra trix to the légal représentative of elther said John Ward or sald 
Abby Maria Ward, and that the full amount thereof with interest as tberein 
stipulated and as allowed by law Is now justly due and owing by the de- 
fendant to the plaintiff.'^ 

The record and acknowledgment of the mortgage, its recitation of 
the bond (Gaylord v. Knapp, 15 Hun (N. Y.) 87, 89), and the ac- 
knowledgment of the same (Albany Countv Savings Bank v. Mc- 
Carty, 149 N. Y. 71, 43 N. E. 427), are évidence of their exécution 
and delivery. The fact thàt William had possession of the bond and 
mortgage after John's death, and before his appointment as John's 
administrator, loses its probative force in view of the fact that before 
such appointment, and after John's death, he took possession of John's 
papers. Why did not William, if he had them in his personal pos- 
session, deliver the papers for safe-keeping during John's life? Pre- 
sumptively because he did not hâve them. His possession of the papers 
is entirely consistent with the continuing obligation to John thereon, 
and accords with his prospective office of administrator. Hence, it is 
concluded that the bond and mortgage were delivered and unpaid. 
The land covered by the mortgage had been foreclosed by virtue of 
a prior mortgage having no surplus applicable to the payment of the 
bond in question. But the défendant pleads the statute of limita- 
tions. A bond dated March 10, 1876, for the payment of money 
five years thereafter, to wit, March 10, 1881, would expire by limita- 
tion March 10, 1901, which time would be extended 18 months, on 
account of the death of William. But the 31 years and 6 months 
expired September 10, 1903, and this action was not begun until 
October 31, 1903. Hence, the statutory period of limitation expired. 
before thé action was begun. 

The plaintiff seeks to meet this plea by two propositions: 
(1) That the case falls within 2 Rev. St. N. Y. (Ist Ed.) p. 84, 
pt. 3, c. 6, tit. 3, § 13, which is as foUows : 

"The naming of any person exécuter în a will shall not operate as a dis- 
charge or bequest of any just clalm which the testator had against such 
exécuter, but such claim shall be included among the crédits and efCects; 
of the deçeased in the Inventory, and sucn exécuter shall be llable fer the 
same as for so mueh money in his hands at the time such debt or demand 
becomes due, and he shall apply and distribute the same in the payment of 
debts and legacles, and among the next of kin as part of the personal es- 
tate of the deçeased." 

(3) That during the time while there was no one to sue the statute 
was suspended, because there was no person in being who could 
maintain the action. Dunning v. Océan National Bank, 61 N. Y. 
497, 19 Am. Rep. 293, where it was held that the statute was sus- 
pended while there "was no party legally existing in whom a right 
of action vested ;" Davis v. Garr, 6 N. Y. 124, 55 Am. Dec. 387, where 
the holding was that "where a debtor résides out of the state at the 
time the cause of action accrues, and, until his death, the statute 
begins running only from the time of granting letters of administra- 
tion in the state" ; Benjamin v. DeGroot, 1 Denio (N. Y.) 151, where 
it was held that the statute did not begin to run "until there was a 
Personal représentative against whom a suit could be brought." See,. 
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also, Matter of Howard's Estate, 11 Mise. Rep. (N. Y.) 229, 32 
N. Y. Supp. 1098. 

But it is thought that this class of décisions is not applicable, inas- 
much as the title of the bond vested in William, as administrator, and 
the very fact that he, as administrator, could not sue himself individu- 
ally, brpught the case within section 13, above quoted. But the sec- 
tion makes him "liable for the" claim "as for so much money in his 
hands," upon the fiction that the claim has been collected by him, 
and paid by him into the funds of the estate, and the presumption 
that it has been so collected and paid is not rebuttable. Baucus v. 
Stover, 89 N. Y. 1 ; Matter of Accounting of Consalus, 95 N. Y. 340. 
But if the debtor is deemed to hâve the money in hand which the bond 
evidenced, the bond must be deemed extinguished. The money secured 
by it is deemed paid. But the présent action is based upon the bond, 
and the complaint definitely states that the amount due thereon has not 
been paid by William to Abby Maria Ward, John, "or the légal repré- 
sentative of either of them," that the full amount thereof with inter- 
est as therein stipulated * * * js now justly due and owing." 
This is an affirmance that the bond is a living obligation on which no 
payment has been made, and it is quite inconsistent with the statutory 
assumption that the bond has been paid and that the money is in hand 
applicable and distributable on payment of debts and to the next of 
kin. The présent administratrix is the représentative of William, 
and she may be compelled to account for ail sums that he received 
as administrator of John, and which sums she actually received; and 
if it be conceded that any debt chargeable against him under the 
statute quoted may be enforced against his estate, this does not per- 
mit a recovery against her on the bond, if the statute of limitations 
has run against the bond, nor does it permit a recovery against her 
for money theoretically in William's hands, unless she be shown to 
hâve received it. But the statute has run against an action on the 
bond, and yet such is this action, and the plaintifï should not be per- 
mitted to convert an action on the instrument to one charging that the 
présent administratrix has received the amount of the debt as a part 
of William's estate, or that William had such "money in his hands," 
which she has presumptively received, without appropriate alléga- 
tions to that efïect, which the défendant could meet. But unless the 
complaint.be thus transformed and be given a meaning quite incon- 
sistent with its obvions theory and plain statement, the statute of limita- 
tion bars recovery. 

Upon the ground that the statute does bar recovery of this action 
on the bond, the motion for a new trial should be granted. 
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MONONGAHELA & W. DRBDGING CO. T. JONES & LAUGHLINS 

STEEL CO. 

(Circuit Court, W. D. Pennsylvanla, March 2, 1906.) 

No. 25. 

CoNTBACTS — Construction — When Question fob Juet, 

In an action on a written contract for dredging, which did not specify 
the extent of the worlc to be done thereunder, where the testimony of 
the parties as to Wliat was said on that subject in the preceding nego- 
tlations was in direct conflict, the question of the scope of the contract 
was one for the jury. 

[Ed. Note.— For cases In point, see vol. 11, Cent Dig. Contracts, § 767.] 

At Law. On motion for new trial. 

Reed, Smith, Shaw & Beal, for plaintiff. 

Geo. C. Wilson and-Burleigh, Gray & Challener, for défendant. 

BUFFINGTON, District Judge. In this case a new trial is urged 
on the ground that binding instructions should hâve been given for 
the défendant. After careful considération we are firmly of opinion 
the court was justifîed in refusing to take the case from the jury. 
The suit was brought by a dredging company to recover for removing 
slag from the bank and dredging it from the bed of the Monongahela 
river. This slag had been run there by the défendant company. Part 
of it served to form a solid bank and part ran into the stream. On the 
bank thus formed the défendant had built coke ovens. The govern- 
ment hàving called upon the défendant to remove this encroachment 
on the harbor line, the latter on March 24, 1903, applied to the Secre- 
tary of War for a modification of the harbor line. Finally a middle 
or compromise line was suggested by the local government engineer, 
and on July 3, 1903, the défendant company accepted this line in a 
letter to such local engineer, as follows : 

"If the line as suggested by you is approved, you will agrée within twa 
years from the date of such approval to remove the materials placed by us 
in the river at our lower block of coke ovens on the riverward side of the 
line you hâve suggested and above the specifled slope." 

The two years being about to expire, and nothing having been 
done by the défendant, the local fédéral engineer on April 20, 1904, 
called its attention to the fact. The défendant then called for bids, 
and on July 22, 1904, the plaintiff bid by letter, and on August 2d, 
the défendant accepted the bid by letter. The bid was as follows : 

"Keferring to the matter of the dredging which you désire to hâve done 
near your coke ovens in the flrst pool, Monongahela river, as shown to our 
Mr. Smoot by your Mr. Williams, we beg to make you the following prop- 
osition : We will dredge, take away, and dispose of material dredged for 
the sum of $1.25 per cubic yard, scow measurement. This Includes blasting 
of bank where necessary and ail labor and expense in connection with this 
work, which we understand is to be done in accordance with government 
speciàcations." 

The plaintiff immediately set to work, before the bid was finally 
accepted, and removed the slag along the bank, which amounted to 
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14,967 cubic yards, and for which plaintiff was paid. It also dredged 
from the bed of the stream 7,106 cubic yards for which défendant 
refused to pay. For this last item this suit was brought and recovery 
had. The case turned on the question of what was covered by the 
contract; the parties differing radically as to what occurred between 
Smoot and Williams. The contention of the plaintifï was that Wil- 
liams had shown Smoot nothing except the Une at the top of the bank 
at which the excavations were to begin, that nothing was said as to the 
foot or depth of the work, and that the work to be donc was determined 
by the contract, which provided it was "to be done in accordance 
with government spécifications." By the défendant it was contended 
that Williams had pointed out the shaded portion of a certain blue 
print made by the défendant, as the work which was to be done. 
Thèse conflicting contentions by no means cover the facts involved 
in the case, but in and of themselves they raise such issues of fact 
that it is obvious a jury 's work to détermine them. The case falls 
within those referred to in Donner v. Alford (C. C. A.) 136 Fed. 750, 
where it is said: 

"While it is true that the construction of ail written Instruments belongs 
to the court alone, and questions as to the interprétation and seope of a 
written contract are for the court, and not for the jury, nevertheless a ques- 
tion as to what a written contract, complète on its face and in its terms, 
actually covers, or as to what condition or subject-matter it applies, may be 
raised at the trial, and as such is for the détermination of the jury.'" 

We may well question whether the court should not hâve adopted 
the plaintifï's view that the contract made the government's spécifica- 
tion the measure of the work to be done, but the défendant certainly 
has no ground for complaint in allowing the jury to pass on the ques- 
tion as to what work the contract covered. Under the defendant's 
contention the contract was not self-explanatory. It depended on 
what Williams had shown Smoot, and what that was was a disputed 
fact which the court could not settle. Nor can we find any just ground 
to set aside the verdict. That Williams, who executed the contract, 
may not hâve known ail the facts bearing on the construction of the 
contract, did not preclude the jury from considering the acts and 
déclarations of the défendant, through its officers, in determining 
just what this contract covered. The testimony shows that Williams 
was told by his superior officers thàt this work was to be done quickly, 
and he says himself that the chief idea was to satisfy the government. 
There was proof that the plans of the government when this bid 
was made covered the removal of the slag in the bed of the stream, 
which plaintifï dredged, and no déniai of that fact was made; that 
the letter of July 3, 1902, was an undertaking by the défendant to 
remove "the material placed by us in the river at our lower block of 
coke ovens on the riverward side of the line you hâve suggested and 
above the specified slope"; that the letter of defendant's président, 
Mr. Jones, to the Secretary of War, dated July 39, 1904, wherein, 
after this work was started by plaintifï, it was said : 

"In accordance with our agreement of July 3, 1902, we are now removlng 
the fin in front of our property in flrst pool of the Monongahela river, out- 
slde of the established harbor Unes." 
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With those facts in évidence before it, showing that the government 
spécifications contemplated, as they do, that défendant should remove 
the slag under the pool level, which the plaintiff afterwards did 
remove, and that the défendant subsequently in July, 1903, agreed 
to remove it within two years, and that in July, 1904, they wrote 
they were performing their agreement, we think the jury was justified 
in finding for the plaintiff. 

The motion for a new trial is therefore denied. 



In re T. H. THOMPSON MILLING CO. 

(District Court, W. D. Texas, Anstin Division. March 13, 1906.) 

No. 78. 

Baskeuptot— Pkovable Debts— Attobney's Fee Stipui-ated fob in Note. 
An attorney's fee provided for in a note, payable on condition that 
"default is made in the payment of this note at maturity, and it is 
placed in the hands of an attorney for collection or suit is brought on 
the same," is not a "flxed liability" owing at the tlme of the flling 
of a pétition in bankruptcy agalnst the maker, provable against bis es- 
tate, under Bankr. Act July 1, 1898, c. 511, § 63a, cl. 1, 30 Stat 562 
[U. S. Comp. St 1901, p. 34471, where the pétition was flled beforu the 
note matured, and it is Immaterlal that the note had been placed in 
the hands of an attorney. 

In Bankruptcy. On review of décision of référée. 

It is disclosed by the record that, on May 20, 1904, a pétition was flled 
by certain creditors of the T. H. Thompson Milling Company, seeking to 
bave the latter adjudged bankrupt, and subsequently, on July 9, 1904, an 
order of adjudication was duly made. The Meehanics' National Bank of 
St Louis proved up and : presented for allowance two promlssory notes, exe- 
cuted by the milling company and payable to the order of the bank, as 
follows: (1) One note, dated March 21, 1904, payable 00 days after date, 
for $5,000, and (2) the other dated April 20, 1904, payable 30 days after 
date, for $2,500. The two notes contained the following stipulation as to 
the payment of attorney's fées: "And in the event default is made in the 
payment of this note at maturity and it is placed in the hands of an at- 
torney for collection, or suit is brought on the same, then an additional 
amount of 10 per cent, on the principal and interest of this note shall ba 
added to the same as collection fées." The référée duly ailowed the prin- 
cipal of the two notes as a claim against the estate of the bankrupt, but 
disallowed the amount of the attorney's fee claimed by tlie bank. The 
latter thereupon flled its pétition to review the order of the référée, and 
it devolves upon the court to détermine whether the following finding of 
the référée was correct: "The notes sued on provide that if not paid at 
maturity and placed in the hands of an attorney for collection, or suit is 
brought on thè same, 10 per cent, additional as attorney's fee shall be 
added. The notes v^'ere placed in the hands of an attorney before the filing 
of the pétition in bankruptcy, but said notes did not mature and become due 
until after the flling of said pétition. It was held that the attorney's fee 
was not a flxed liability at the time of the flling of the pétition and therefore 
not a provable daim in banlcruptcy." It may be observed that, owing to 
the disqualification of the judge of the Southern district of Texas to try the 
cause, the same was, by stipulation of counsei, transferred to this district 
for détermination. 

Lane, Jackson, Higgins & Wolters, for Meehanics' National Bank.. 
Sam R. Perryman, for trustée in bankruptcy. 
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MAXEY, District Judge (after stating the facts). Ey section 63 
of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 562, it is, among 
other things, provided: 

"Debts which may be proved. Debts of the bankrupt may be proved and 
allowed against liis estate which are (1) a fixed liability, as evidenced by a 
judgment or an Instrument in writing, absolutely owlng at the time of the 
flling of the pétition against him, whether then payable or not, with any 
interest thereon which would hâve been recoverable at that date or with 
a rebate of interest upon such as were not then payable and did not bear 
interest" U. S. Comp. St. 1901, p. 3447; Brandenburg on Bankruptcy 
(3d Ed.) § 1412; Collier on Bankruptcy (4th Ed.) p. 839. 

To authorize proof of the claim for attorney's fées, it was then 
incumbent upon the bank to show that the debt was a fixed liability, 
absohitely owing at the time the pétition was filed against the milHng 
Company. The note of March 21st, for $5,000, was payable 60 days 
after date, and that of April 20th, for $2,500, was payable 30 days 
after its date. The pétition in bankruptcy was filed against the mill- 
ing Company on May 20th. Allowing three days of grâce on the 
notes, it is quite obvious that they did not become due and payable 
prior to May 22d, and hence they did not mature until after the péti- 
tion was filed. Brown & Co. v. Chancellor, 61 Tex. 437; Gin & Mill 
Co. V. Sinker, Davis & Co., 74 Tex. 51, 11 S. W. 1056 ; Watkins v. 
Willis & Bro., 58 Tex. 521. The fées were recoverable only upon 
the happening of the contingency, and the very contingency as to 
which the parties had contracted. The contingency, within the contem- 
plation of the parties, was default in the payment of the notes at ma- 
turity, and placing them in the hands of an attorney for collection, or 
bringing suit upon them. But no suit was brought to enforce their 
collection; and, while the record discloses that they were placed in 
the hands of an attorney for collection before May 20th, it is also 
shown that they were not, at the date last mentioned, due and payable. 
It therefore necessarily follows that the claimed indebtedness had not 
ripened into a fixed liability, absolutely owing at the time the pétition 
in bankruptcy was filed against the milling company. The liability 
was then contingent, depending upon the failure to pay the principal 
of the notes at maturity. Hence the fées did not become, within the 
purview of section 63, a provable debt against the estate of the bank- 
rupt. In re Keeton, Stell & Co. (D. C.) 126 Fed. 426. 429; In re 
Roche, 101 Fed. 956, 42 C. C. A. 115; Gunby v. Armstrong, 133 Fed. 
417, 66 C. C. A. 627. Had the notes in the présent case matured and 
been placed in the hands of an attorney for collection prior to the filing 
of the pétition against the bankrupt, the fées would hâve become a 
fixed liability, absolutely owing at that time; and hence would hâve 
constituted a debt provable in bankruptcy. Bank v. Thomas, 121 Fed. 
306, 57 C. C. A. 374. 

In support of their contention, counsel for the bank refer the court 
to Wolf V. Stix, 99 U. S. 1, 25 L. Ed. 309. The ruling in that case 
was based upon a statute, altogether unlike, in respect to proof of 
contingent debts, the présent bankruptcy act ; the former having plain- 
ly authorized the allowance of contingent debts and liabilities against 
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the bankrupt's estate. Thus, at page 7 of 99 U. S., 25 L. Ed. 309, ît 
was said by the court : 

"The debt thus created was provable under the bankrupt act. It was pay- 
able upon the happening of an event whlch might never oeeur, and was 
therefore contingent The bond was In fuU force wheu the pétition In bank- 
ruptcy was flled. The sum to be pald was certain in amount. Whetber the 
event would ever occur whlch would require the payment was uncertain; 
but, if It did occur, the amount to be paid was fixed. This clearly Is such 
a case as was provided for In section 5068, Rev. St., whieh is that. 'in ail 
cases of contingent debts and contingent llabilities contracted by the bank- 
rupt, • * • the créditer may make claim therefor, and bave his clalm 
allowed, wlth the right to share In the dividends, if the contlngency happens 
before the order for the final dlvldend.' " 

It it also insisted by counsel, employing their own language, that : 

"If the bank should be denled the right to eollect the attorney's fées so 
provided, the Intention of the contracting parties would be set aside and 
avolded and wlthout any fault on the part of the payée of the note. Any 
law of Congress, whlch would thus impair the obligation of a contract, is 
in violation of the Constitution of the United States." 

The court is of the opinion that the conclusions, deduced by coun- 
sel from the assumed hypothesis, are illogical and unsustained by 
authority. To the contention thus advanced it may be replied : (1) 
In denying the right of the bank to recover attcfrney's fées, the court 
has merely construed the contract of the parties and given efïect to 
their expressed intention. (2) The bankruptcy act, which was of 
force at the time of the exécution of the two notes in question, en- 
tered into and formed part of the contract of the parties, as if it 
had been expressly referred to or incorporated in its terms. Von 
Hoiïman v. City of Guincy, 4 Wall. 535, 18 L. Ed. 403; Walker v. 
Whitehead, 16 Wall. 314, 21 L. Ed 357. (3) The prohibition 
against impairing the obligation of contracts, contained in article 1, § 
10 of the Constitution, is directed against the states only, and there 
is no other clause in the Constitution laying a like inhibition upon 
Congress. Black's Const. Law (2d Ed.) § 270; Desty's Fed, Const. 
(2d Ed.) p. 124; Mitchell v. Clark, 110 U. S., at page 643, 4 Sup. Ct., 
at page 175, 28 L. Ed. 279. 

It foUows, from the views above expressed, that the order of the 
référée, disallowing the claim for attorney's fées in favor of the pe- 
titioner, was correct, and should be affirmed. Ordered accordingly. 



KNICKEEBOCKER CHOCOLATE CO. T. GRIFFING et al. 

(Circuit Court, B. D. New York. MferCh 7, 1906.) 

Teade-Marks and Teade-Names — Unfaib Compétition— Maeking Steips oï 
Chocolaté. 

Complalnant made and sold slabs of sweet chocolaté separated Into 
etrlps and each strip Into two divisions by an indentatlon. On each 
division there was an oval dise In one of whlch were the figures "16" 
and on the other the words and figure "to 1" readlng on each strip 
"16 to 1." Défendant sold similar slabs except that the strips were 
not preclsely of the same dimensions and were dlvlded Into three divi- 
sions each having a raised shleld thereon contalnlng in succession "3" 
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"for" and "1" making the devlce on each strip read "3 for 1," eacb 
strip being sold at retail for one cent Held, tbat défendants' device was 
not so similar to tliat of complainant as to be likely to decelve purchasers 
or as to constitute unfair compétition, in tbe absence of évidence tbat any 
one bad in fact been misled thereby, tbe boxes in wbicb tbe slabs were 
packed being dissimilar. 

[Ed. Note. — For cases in point, see vol. 46, Cent Dig. Trade-Marks 
and ïrade-Names, § 81. 
Unfair compétition, see notes to Seheuer v. Muller, 20 C. C. A. 165; 
Lare \. Harper & Bros., 30 C. C. A. 376.] 

In Equity. Suit for unfair compétition. 

Wilson, Barker & Wilson (Frank Barker, of counsel), for com- 
plainant. 

Ralph Underhill (Henry M. Turk, of counsel), for défendants. 

THOMAS, District Judge. The bill is filed to restrain the de- 
fendants from using certain expression of figures and letters on 
strips of chocolaté, upon the ground that it infringes complainant's 
device, which is indicated also on strips of chocolaté. The choco- 
laté in each case is manufactured in slabs. The complainant's slab 
bas five strips, the défendants' slab has four strips. In such form it 
cornes to the final vendor, who usually sells to customers buying one 
strip for one cent. Each of complainant's strips has two equal rectan- 
gular divisions, with an intervening indent, while the défendants' strip 
has three such divisions, with similar intervening indents. The défend- 
ants' strip is slightly longer, and the other dimensions are slightly dif- 
férent. On each division of défendants' strip is raised a shield. On the 
first shield is the figure "3," on the second the word "For," on the 
third the figure "1," the whole reading, on the entire strip, "3 For 1," 
which the défendants claim means, " '3 for 1' cent." The complainant's 
strip bears on the first of its two divisions an oval dise, whereon is 
the figure "16," while on the second division, and on a similar dise, is 
"To ] " ; so that the whole reads "16 To 1," and has référence to a 
phrase used in a late political agitation. It has proved an attractive 
design, and for some years has been increasingly popular and remunera- 
tive. The forms of the strips aside from the inscriptions show nothing 
peculiar to the product of either party. The boxes used by the défend- 
ants do not copy the inscriptions used by complainant, which hâve very 
decided and distinguishing marks, and in terms déclare a trade-mark 
which is not "16 To 1." In fact the défendants' boxes show only, "3 
for 1 Sweet Chocolaté." There is no claim substantiated that any per- 
son would or could be misled when the chocolaté is sold in boxes, each 
of which apparently contain several pounds. But complainant urges 
that the chocolaté is finally sold on stands in the street, or in small 
stores, to persons of imperfect éducation and inferior powers of 
discrimination, who usually buy a single strip for one cent, and that 
the défendants' device is so similar to its own that the purchaser would 
be misled by the similarity. The complainant does not prove this 
charge by évidence of actual happening, and hence the question is, 
whether the défendants' device is so similar to the complainant's, that 
it is calculated to deceive the consumer. There is no resemblance 
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between "16" and "3," or "To" and "For"; but, of course, "1" does 
look like "1." 

But the real question is as to the similitude of the ensemble, and 
in that regard there does net seem to be much opportunity for mistake. 
If it be taken for granted that the purchaser of thèse confections is 
not a person of the most sensitive taste, that by reason of tender âge 
or other impeding disability, he reads not at ail, or uncertainly and 
with temptation to error, yet it is going very far to conclude that the 
patron of a street stand does not know what he wants, or can be be- 
guiled, easily by appearance or représentations to accept an article 
différent from that which has customarily been his choice. If he 
cannot read at ail the legend is of no conséquence, unless the similarity 
of design would mislead. Certainly, such devotee of saccharin choco- 
laté would not mistake a strip with three members, marked "3 For 1," 
for a strip with two divisions, marked "16 To 1." If he could read 
he would find every character but two différent, that is, the final 
division would show "1," and the letter "o" occurs in différent words 
in différent relations. It is true that the proprietor ôf the establish- 
ment, when solicited for "16 To 1," might, in disregard of mercantile 
honor, pass out the défendants' chocolaté, or that of some other maker. 
But if the alert purchaser did not discover the imposition, it probably 
would not be because he was misled by the brand, but because he did 
not notice the brand at ail, nor awaken to the fraud until after con- 
sumption. Then the disparity claimed between the quality of the 
complaînant's and défendants' goods might produce such dîgestive 
disturbance as to make him cognizant of the fraud, and more observ- 
ant in the future. However, such dérangement could hardly be at- 
tributable to the fact that the slab of consumed chocolaté bore the 
emblan "3 For 1" rather than "16 To 1," but would resuit from his 
hlind confidence in the commercial integrity of the vendor. The ques- 
tion is a matter of judgment, and the présent conclusion is that the 
complainant has not such monoply for imprinting figures on slabs 
of chocolaté intended for sale, that it can exclude the défendants 
from printing on each of their slabs a statement that "3 For 1" is 
the offer which they make to the customer. 

The bill should be dismissed. 



In re DRESSER & CO. 
(District Court, S. D. New York. February 24, 1905.) 

1. Bankeuptcy — DiscHAÉGE — Obtaining Ckedit by Falsb Statements. 

The effect of false statements made by a bankrupt to obtaln crédit, 
as barring bis rlght to a discharge under Bankr. Act July 1, 1898, c. 541, 
§ 14b (3), 30 Stat. 550 [U. S. Cîomp. St. 1001, p. 3428], as amended by 
Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1905, p. 684], 
Is not différent because the crédit was obtained by a corporation of 
which the bankrupt owned a majority of the stock. 

2. Same — Effect of Amendment of Statute. 

The provision of Bankr. Act July 1, 1898, c. 541, § 14b (3), 30 Stat. 
797 [U. S. Comp. St. 1901, p. 3428], introduced by amendment lu Act 
Feb. 5. 1903, c 487, 32 Stat 797 [U. S. Comp. St. Supp. 1905, p. 684], 
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making the obtalning of property on crédit upon a materlally false state- 
ment in writing ground for refusing a discliarge to a bankrupt, applies 
to ail cases where application for discharge was made after the amend- 
ment took effeet, although the false statements may hâve been made 
before. 

In Bankruptcy. On revievv of a décision of a référée. 
See 135 Fed. 495. 

Robert D. Murray, for objecting creditors. 

Morris J. Hirsch (Herbert H. Maass and Charles Grossman, of 
counsel), for bankrupts. 

HOLT, District Judge. Tlie questions involved in this case are 
novel and difficult, but I consider it unnecessary to discuss them. I con- 
cur entirely with the conclusions of the référée, in respect to tlie efifect 
of both the written statement of assets and the refusai to testify, and 
with the grounds for his conclusions, as stated in his very full and 
thorough report. I will simply add that, in my opinion, even if no 
part of the proceeds of the sale of the acceptances had been réhiitted by 
the American Tubing & Webbing Company to Dresser & Co., the bank- 
rupt Dresser had such an interest in the American Tubing & Webbing 
Company, as owner of two-thirds of its stock, that he would be held, 
within ail the authorities, to hâve obtained the money paid to the 
American Tubing & Webbing Company, even if the theory upon which 
the bankrupt's counsel based his arguments, that as between the 
American Tubing & Webbing Company and the banks which bought the 
paper, the American Tubing & Webbing Company was the sole vendor 
of presumably business paper, and the brokers, Wheeler & Jones, who 
negotiated the sale, were the agents of the American Tubing & Web- 
bing Company only, should be substantially admitted. The benefit 
which the bankrupt would be presumed to hâve derived from the pay- 
ment of the money to the corporation, of which he was the principal 
stockholder, would, I think, hâve made it a case of his obtaining the 
money on the crédit of the written statement, within the meaning of 
ail the cases construing the statutes creating a criminal or civil re- 
sponsibility for obtaining money by fraud. But, in fact, as is well 
demonstrated by Mr. Dexter in his report, the American Tubing & 
Webbing Company and Dresser & Co. were jointly obtaining money 
on drafts, made by them to be sold, on which they were jointly liable. 
They were both principals, engaged in a common enterprise for the 
beneiit of each, and Wheeler & Jones were the agents of both. If 
any distinction is tp be made between Dresser & Co. and the American 
Tubing & Webbing Company, I think that Dresser fit Co. were the 
more responsible principals in the transaction. They were prim.arily 
liable on the acceptances; the paper was sold more especially upon 
their crédit, caused by Dresser's statements of his firm's condition, and 
they receivèd the greater part of the proceeds. 

I think there is nothing in the point that the statement was made 
before the amendment of the bankruptcy act, in 1903 (Act Feb. 5, 1903, 
c. 487, 33 Stat. 797 [U. S. Comp. St. Supp. 1905, p. 682]), werit into 
effeet. A discharge in bankruptcy is an act of grâce, and Congress can 
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impose such conditions upon granting a discharge as it sees fit. There 
is nothing analogous between a law preventing a discharge because of 
an act donc before the law was passed and an ex post facto law. 

My conclusion is that the referee's report should be confirmed, and 
the discharge of the bankrupt Dresser denied. 



In re LORDB, 

(District Court, E. D. New Yorli. February 1, 1906.) 

Bahkbuptcy — ^Debts ReIxEased by Dischaege — JuDGMENT Based on Neg- 

UGEHCE. 

A judgment against a landlord for a Personal injury inflicted by a 
vicions dog owned by a tenant aud liept on tlie leased premises is net 
one l'or a "willful and mallcious Injury to the person" wlthin the mean- 
Ing of Bankr. Act July 1, 1898, e. 541, § 17a, subd. 2, 30 Stat. 550 [U. S. 
Ctomp. St. 1901, p. 3428], but is based on négligence only, and the debt 
is one from which the défendant is released by a discharge In bank- 
ruptcy. 

[Ed^Note. — For cases in point, see vol. 6, Cent Dig. Bankruptcy, § 818.] 

In Bankruptcy. 

Krakower & Peters, for bankrupt. 
William W. Butcher, for judgment créditer. 

THOMAS, District Judge. The bankrupt, t,., had control of an 
apartment house. A tenant therein kept a dog. It bit a boy. L. 
was informed thereof. Thereafter the dog bit another boy. L. was 
sued for the injury. The complaint stated "that the défendant wrong- 
fully and negligently suffered such dog to go at large without being 
properly guarded or confined." The plaintifï recovered judgment. 
The question is whether L. may be discharged from such judgment, 
and an exécution against his body stayed, or was his act a willful and 
malicious injury to the person within the meaning of section 17a, subd. 
2, of the bankruptcy act of July 1, 1898 (30 Stat. 550, c. 541 [U. S. 
Comp. St. 1901, p. 3438])? The rule respecting the nature of such 
actions is stated in Thomas' Négligence, vol. 1, p. 973. 

In the présent case the bankrupt did not own, nor had he any con- 
trol of, the dog. He did hâve power to insist that the owners charged 
with its custody and control should remove the dog from the premises. 
He could also report the event to the public authorities. His failure 
to do so may be deemed négligent, but it did not place him in the posi- 
tion of a person who was himself maintaining a nuisance. The per- 
son in gênerai control of an apartment house may not enter, save for 
purposes consistent with the lessee's tenancy, the rooms let to an- 
other, and if the tenant persists in keeping a vicions dog, the keeping is 
not that of the landîord, although he may be liable t'or négligence in 
not taking steps to hâve the tenant's nuisance abated. But a cause 
of action against the landlord is not for maintaining a nuisance, but 
for négligence in not taking some steps to abate the same. He ac- 
quiesced in the harboring by another. 

The judgment is dischargeable in bankruptcy, and the proceedings 
for the arrest of the bankrupt should be stayed. 
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UNITED STATES, for Use of HUDSON RIVER STONB SUPPLT CO., 

V. MOLLOY et al. 

(Circuit Court of Appeals, Second Circuit February 1, 1906.) 

No. 35. 

1. Sales— Action fob Peice— Evidence— Relevanct. 

In assumpsit to recover for materials furnished to a government con- 
tracter, statements fumislied by the latter to tbe government of liis plant, 
labor, and materials employed In ttie work actually done by him for 
which he asked payment, were inadmissible to show that défendant was 
not delayed in bis work by reason of plaintifC's default or that sucb 
contracter did not actually need the materials wMch were required by 
him, and which plaintifC failed to furnish. 

2. Same — Beeach — Matebiality. 

Where, in an action for the value of stone furnished a government con- 
tracter, défendant claimed that plaintiff had broken his contract by fail- 
ing to furnish the stone as required, and défendant testified that he was 
forced to delay the work because of lack of stone, such proof discloses a 
substantial breach of plaintiff's contract. 

3. Same — Assumpsit — Quantum Valebat — Expeess Conteact — Beeach — 

Waivek. 

Where plaintiff's delivery ol stone to défendant was not in accordance 
with the terms of their contract, but défendant reeeived, accepted, and 
used stone delivered by plaintiff under the contract with knowledge of 
plaintiff's breaches, plaintiff was entitled to recover on a quasi contract 
for the value of the stone actually delivered, less any losses sustained by 
reason of his breach of contriict. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error to review the action of the United States Circuit 
Court for the Southern District of New York, in directing a verdict 
for défendants, rendering a judgment on the merits in their favor 
and ordering that the complaint be dismissed. 

W. H. Stayton, for plaintiff in error. 
, A. J. Rose, for défendants in error. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

TOWNSEND, Circuit Judge. This case has already been before 
this court on a writ of error from a direction of a verdict for de- 
fendants (127 Fed. 953, 62 C. C. A. 585), and the opinion therein 
sufficiently states the facts bearing on this controversy and the rela- 
tions of the parties, so far as they were shown on the former trial. 
Upon this trial it appeared that plaintiff had failed to keep the de- 
fendants supplied with stone "as required," in accordance with the 
terms of the express contract. The court held that the contract had 
not been fulfilled, and directed a verdict for défendants. 

The exceptions challenge the correctness of the action of the trial 
judge in directing said verdict, and also in excluding certain papers 
offered by the plaintiff, claimed as tending to show that the défendant 
was not delayed in the work by the plaintiff's breaches of the con- 
tract. It is a sufficient answer to this second exception that the 
144 F.— 21 
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papers offered were incompétent to prove any such claîm. They con- 
sistée! mërely of statements furnished to the government, by the de- 
fendant Molloy, of plant, labor, and material employed in the work 
actually done by him for the government, for which he had asked pay- 
ment. There is nothing to show that he was not delayed in his work 
by reason of plaintifï's defaults, or that he did not actually need the 
stone which was required by him, and which plaintifï failed to furnish. 
This exception, therefore, is without merit. 

The exception to the direction of a verdict is supported by the con- 
tentions (1) that the agreement "to keep the party of the second 
part supplied with stone as required" means as he actually and reason- 
ably required in the conduct of his business; (2) that the plaintifï was 
entitled to show that the alleged breaches were not substantial or 
material; and (3) that inasmuch as the défendant Molloy accepted 
and used soîne of the installments of stone, although not delivered 
or received in accordance with the terms of the contract as to time 
of delivery, défendants are liable for the value of said installments. 

As to the first contention it is sufificient to say that no compétent 
évidence was offered to show that the stone as required by Molloy 
was not actually and reasonably required. He testified as follows: 

"We never got any stone on time, always delayed. Q. Always late. On 
the 25th you sent a letter or telegram : 'No stone hère yet. What Is the 
matter?' Do you recall that? A. Yes. The stone had not been furnished. 
We were ont of stone at that time. The statements in the letters and tele- 
grams in regard to the delays or failure to get stone there were absolutely 
true and correct. I did hâve a talk with Mr. Alsdorf with référence to this 
delay. He was the gentleman mentioned by Mr. Shaw as the vice président 
of the Company. He was the man with whom this contract was made, or 
the negotiations for it The conversation with him about this delay was 
that I complained ail the while to him, and he said there was something the 
matter with the erusher, and they had oversold the quantity the crusher 
would produce, and the crusher had broke down or something. And they were 
promlsing and promising. Meanwhile the Government was pressing me on 
the other side. I had to do something or get out of there. When I had no 
stone there the men could not work. There was nothing but concreting at 
that time — nothing for the wen to do." 

This évidence disposes also of the second contention because it tends 
to show that plaintiflF's breaches were substantial or material. 

The third contention raises the question as to the liability of de- 
fendants for the acceptance and use by the défendant Molloy of cer- 
tain installments of stone not delivered as required under the contract, 

This action isnot brought upon the written contract between the 
parties, but ùpon a quantum vaiebat for the value of stone delivered 
to, and accepted and used by, défendant Molloy in the work covered 
by his contract with the government. He asserts that none of this 
stone was reCeived on time or "when required" in accordance with 
the terms of his contract with plaintiff, and that, therefore, he (Mol- 
loy) elected, after the receipt of certain installments, to treat plaintiff's 
defaults aS an absolute breach of the coritract, and refused to accept 
installments subsequently tendered. It appears, therefore, that the 
stone received by the défendant Molloy was accepted and used by him 
with knowledge of the fact that it had not been delivered in ac- 
cordance with the terms of the contract, but in violation thereof. 
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The précise question hère raised is whether in thèse circumstances, 
the défendant can retain the stone and yet refuse to pay for it. In our 
former opinion in this case we referred to some cases bearing on this 
question, but expressly declined to pass upon tlie point because it 
was riot involved therein. 

Mr. Parsons, in his vvork on Contracts, stated the gênerai rule as 
f ollows : 

"We hâve seen that where parties make a contract whlch Is not apportion- 
able, no part of the considération can be recovered in an action on a contract, 
untll the whole of that for which the considération was to be paid is per- 
formed. But it must not be inferred from this that a party who has per- 
formed a part of his sida of a contract, and has failed to perform the resi- 
due. is in ail cases without a remedy. For although he can hâve no remedy 
on the contract as orlginaily made, the circumstances may be such that the 
law will raise a new contract, and glve him a remedy on a quantum 
merult. • • ♦ 

"So, too. If one party, without the fault of the other, fails to perform his 
side of the contract in such a manner as to enable him to sue upon it, still, 
If the other party hâve derived a beneflt from the part performed, it would 
be unjust to allow him to retain that without paylng anything. The law, 
therefore, generaliy implles a promise on his part to pay such a rémunéra- 
tion as the beneflt conferred upon him is reasonabiy worth; and to recover 
that quantum of rémunération, an action of Indebltatus assumpslt is main- 
tainable.' 2 Parsons, Cont 523. 

This statement of the law is referred to with approval by the Su- 
prême Court of the United States in Dermott v. Jones, 23 How. 220- 
332, 16 L. Ed. 442. The cases bearing upon this subject may be divided 
into three classes — contracts of sale, contracts for some spécifie work, 
such as the érection of a building upon the land of another, and con- 
tracts for Personal services. There was formerly such a conflict of au- 
thority as to the right of recovery in any of thèse cases that the fore- 
going statement rather expressed what the rule should be than what it 
was in fact. Such right of recovery in personal services cases has been 
generaliy denied, except in New Hampshire (Britton v. Turner, 6 
N. H. 481, 26 Am. Dec. 713) and lowa (Byerlee v. Mendel, 39 lowa, 
382). In cases of work donc and materials furnished for another on 
his land, but not according to contract, such right of recovery on quan- 
tum meruit or valebat has been sustained in Massachusetts (Hay- 
ward V. Léonard, 7 Pick. 181, 19 Am. Dec. 268; Smith v. First Cong. 
Meetinghouse, 8 Pick. 178 ; Lord v. Wheeler, 1 Gray, 282 ; Hedden v. 
Roberts, 134 Mass. 38, 45 Am. Rep. 276), and in Maine, Minnesota, 
Pennsylvania, Illinois, Vermont, and many other states. In some 
of the cases there was évidence of an actual assent or acceptance, in 
others such assent was implied from the rétention of the materials 
or other benefit received by défendant. The whole question is fuUy 
discussed in Gillis v. Cobe, 177 Mass. 584, 59 N. E. 455. 

In Pinches v. Swedish Evangelical Lutheran Church, 55 Conn. 183, 
10 Atl. 264, the Suprême Court of Connecticut, reviewing the authori- 
ties in a suit brought for labor and materials used in erecting a church, 
not according to the contract and where there was no assent by de- 
fendant to the variations from the contract, held as follows, by a di- 
vided court; 
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"The welght of authority Is now clearly In favor of allowing compensation 
for services rendered and mtiterlals furiiished under a spécial eontract, but 
not in entire conformity with it, provided that tlie déviation from ttie eon- 
tract was not willful. and tlie otlier party lias availed himself of, and been 
beneflted by, such labor and materials; and as a gênerai rule tbe amount 
of sucn compensation is to dépend upon the estent of the beneflt conferred, 
having référence to the eontract prlce for the entire work." 

See, also, Jones v. Marlborough, 70 Conn. 583, 40 Atl. 460 ; Jones 
& Hotchkiss Ce. V. Davenport, 74 Conn. 418, 50 Atl. 1028. 

The présent case, however, is more néarly analogous to contracts 
of sale with delivery on installments. It is true that the stone was 
intended to be incorporated in work to be constructed by défendant, 
but it was not upon his land, and the government was to be the fànàl 
authority as to the acceptance of the stone, which could be used in 
said work only upon approval by the government. We are brought, 
then, to a considération of cases of an entire eontract of sale, where 
there has been only a partial performance by plaintiiï. The leading 
English case in support of this right of recovery is Oxendale v. 
Wetherell, 9 B. & C. 386. There plaintiff agreed to deliver 250 
bushels of wheat, but only delivered 130 bushels, and the court held 
that he could recover the value thereof. Parke, J., said : 

"Where there is an entire eontract to deliver a large quantity of goods, 
consisting of distinct parcels, within a specîfied time, and the seller delivers 
part, he eannot, before the expiration of that time, bring an action to re- 
cover the priée of the part delivered, because the purchaser may, if the 
vendor fall to complète his eontract, return the part delivered. But if he 
retaln the part delivered, after the seller has falled in performing his eon- 
tract, the lattèr may recover the value of the goods which he has so de- 
livered." 

To the same efïect is Bowker v. Hoyt, 18 Pick. (Mass.) 555; 
Richards v. Shaw, 67 111. 222, and cases cited. 

In Benjamin on Sales (7th Ed.) Bennett's Notes, p. 80, Mr. Ben- 
nett says: 

"With us also It has been freqnently held, In conformity with Oxendale v. 
Wetherell, that if part of an entire order for goods is accepted and retalned 
after or with knowledge that the whole will not be furnished, an implied 
eontract arlses to pay pro rata, subject in some courts to a counter claim for 
damages for noncompletion. Bowker v. Hoyt, 18 Pick. (Mass.) 555, an ex- 
cellent illustration; Richards v. Shaw, 67 111. 222; Flanders v. Putney, 58 
N. H. 358; Harralson v. Stem, 50 Ala. 347; Sentell v. Mitchell; 28 Ga. 
196; Goodwin v. Merrill, 13 Wls. 658; Booth v. Tyson, 15 Vt. 518; Shaw v. 
Badger, 12 Serg. & R. (Pa.) 275; Ruiz v. Norton, 4 Cal. 355, 60 Am. Dec. 
618; Saunders v. Short, 86 Fed. 225, 30 C. C. A. 462 and cases cited." 

Mr. R. N. Benjamin states the rule as foUows : 

"It is a rule supported by the welght of modern authority, that, if the 
buyer of a specifled quantity of goods sold under an entire eontract, re- 
ceive a part thereof, and retain it after the seller has refused to deliver 
the residue, there Is a severance of the entirety of the eontract, and the 
buyer becomes llable to the seller for the priée of such part; but he may 
reduce the seller's claim by showing that he has sustained damage by the 
seller's failure to fulfiU his eontract." R. N. Benjamln's Princlples of Sales, p. 
146, § 3, and cases cited. 

In a case like that at bar, however, where the suit is not brought 
on the eontract, the recovery would not necessarily be for the con- 
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tract price for such part as was furnished and accepted, but, as Mr. 
Benjamin states it, as follows : 

"On gênerai principles, either party to a contract whether entire or sev- 
erable, may recover, as on an implied agreement, for a partial performance, 
whicli bas been voluntarily aecepted by the other, with full knowledge of tbe 
breach, subject, however, to tbe right of tbe latter to recoup for the failure 
to fully perform the express contract." Id. p. 147. 

To the same effect is Clark on Contracts, p. 550. 

The gênerai rule in the fédéral courts is shown by the following 
citation from Dermott v. Jones, 2 Wall. 1, 17 L. Ed. 762, quoted in 
our former opinion, where, in discussing a building contract, the 
court says: 

"While a spécial contract remains executory the plaintifC must sue upon 
It * * * Wben be has been guilty of frand, or bas willfully abandoned 
tbe work, leaving it unflnished, he cannot recover in any form of action. 
Where he has in good faith fulfilled, but not in tbe manner or not witbin 
tbe time prescribed by the contract, and tbe other party bas sanctioned or 
accepted the worls, he may recover upon the coinmon counts in indebitatus 
assumpsit He must produce the contract upon the trial, and it will be 
applied as far as it can be traced; but If, by the fault of tbe défendant, 
the cost of the work or niaterials has been increased, in so far, tbe jury 
will be warranted in departing from the contract priées. In such cases the 
défendant is entitled to recoup for the damages be may hâve sustained by 
plaintifC's déviations from the contract, not induced by bimself, both as to 
the manner and time of the performance. ïhere is great conflict and con- 
fusion in the autborities upon this subject. Tbe propositions we bave laid 
down are reasonable and just, and they are sustained by a prépondérance 
of the best considered adjudications." 

The rule has been recognized both in building contracts and con- 
tracts of sale. 

Thus in McDonough v. Evans Marble Co., 112 Fed. 634, 50 C. C. 
A. 403, where the contract provided for furnishing a quantity of tile 
to be laid in a certain courthouse, and only a portion was delivered, 
but this was accepted and used, the court held that the plaintiff was 
entitled to payment for the tile actually received and appropriated by 
the défendant, less the damages occasioned by the failure to deliver 
the balance. 

In Crâne Elevator Co. v. Clark, 80 Fed. 705, 36 C. C. A. 100, 
where there was an agreement to construct elevators in a building, 
and it was claimed that they were not constructed according to con- 
tract and suit was brought upon the common counts, the court said 
as follows: 

"It is undoubtedly the rule that the plaintifC must déclare specially, tbe 
contract continuing executory, but wben it has been executed, and payment 
only remains, the plaintifC may, at bis élection, déclare specially or upon 
the common counts ; and so, aiso, wben tbe work contracted to be done 
was not performed within tbe stipulated time or in the stipulated manner, 
and yet was bénéficiai to the défendant, and bas been accepted and enjoyed 
by him, the plaintifC cannot recover upon the contract, because he has de- 
parted from It, but may recover upon the common counts. Dermott v. Jones, 
2 Wall, 1, 17 L. Ed. 762 ; Taylor v. Eenn, 79 111. 186." 

In Hiss Co. V. Pitcairn (C. C.) 107 Fed. 425, Judge Acheson, 
sustaining a right of recovery in such a case, referring to and ap- 
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proving the case of Liggét v. Smith, 3 Watts (Pa.) 331, 37 Am. 
Dec. 358, says: 

"There the plaintlfl brought covenant on articles of agreement by whicli 
he undertook to build the brickwork of a warehouse for tlie défendant. The 
articles provlded that the plaintifC should 'flll In ail the brickwork with 
mortar, or -what Is generally termed "flushing-in." ' The plaintiff built the 
brickwork but failed to fulflll this stipulation as to flushing-ln. The trial court 
ruled that the plaintifC could recover the contract priée of his work, less a sum 
sutRcient to compensate the défendant for the détective performance. This 
ruling was afBrmed by the Suprême Court of Pennsylvania. That court, 
speaking by Ohief Justice Gibson, said: 'Previous to the décision of Booue v. 
Eyre, 1 H. Bl. 273, note (a),jt seems to hâve been taken that nothing less 
than entire performance of a mutuai covenant would entltle the party to his 
action for a breach on the other side. In that case, however, a more reason- 
able and just rule was adapted, by which a inutual or dépendant covenant, 
which goes but to a part pf; the considération on both sldes, and whose 
breach may be compensated in damages, is to be treated exactlyas If it were 
separate and Independent. This Is distlnctly the principle; and It has been 
established by a train of décisions both in England and this country, which 
It la unnecessary to quote.' 

"The court applled the principle to the case then before It and declared: 
'The resuit is that as the building, as flnished, was not unflt for the use to 
which It was destined, though less fit than It was stipulated to be, the im- 
perfection in its constructlop dld not reach the entire considération, and 
that the plaintiff was properly allowed to recover his demand, less a sum 
sufflcient to compensate his détective exécution of the contract' " 

In Saunders v. Short, 86 Fed. 325, 30 C. C. A. 462, where there was 
an entire contract for the deUvery of a certain number of cattle and 
only a portion were delivered, the Court of Appeals for the Ninth 
Circuit, reviewing the authorities, said as follows: 

"In respect to the effect of the acceptance of a delivery of a part of Per- 
sonal property contracted for under an entire contract the American cases 
are confllcting. In some of the States it has been held that nothing can be 
recovered for part performance of an entire contract tmless full performance 
was walved or prevented. ChampUn v. Rowley, 18 Wend. (N. Y.) 194; 
Smith v. Brady, 17 N. Y. 173, 72 Am. Dec. 442 ; Catlln v. Tobias, 26 N. Y. 
217, 84 Am. Dec. 183 ; Jennings v. Lyons, 39 Wis. 553, 20 Am. Rep. 57 ; Mill 
Oo. V. Westervelt, 67 Me. 449. In Avery v. Willson, 81 N. Y. 341, 37 Am. 
Rep. 503, however, it was held that, If the vendee évinces by his acts a 
waiver of a complète delivery, by the receipt and appropriation to his own 
use of a portion of the goods contracted for, he thereby becomes liable to 
pay for what was actually delivered. The modem American rule seems to 
be that a party who has failed to perform in full his contract for the sale 
and delivery of Personal property may recover compensation for the part 
actually delivered and received thereunder, less the damages oceasioned by 
his failure to make the complète delivery. Many of the cases establishing 
this principle will be found cited in note 1&, § 1,032, 2 BenJ. Sales. In Rich- 
ards V. Shaw, 67 111. 222, In which the contract was to deliver 500 bushels 
of corn at a specified prlce per bushel, and the seller delivered only 391 
bushels, for which he brought suit, the court said that, If the vendee re- 
ceived part of the goods sold tinder an entire contract, and retained that 
part after breach, this was a severance, and a suit would^lle for the price, 
but the buyer might deduct damages for the failure to fulflll the residue of 
the contract. A contract for the sale and delivery of a certain number of 
cattle, unllke one for the building and çompletion of a house or other 
structure, is severable In Its fiature, and there is no just reason why, if the 
vendee accepts and appropriâtes to his own use a portion of the property 
so contracted for, he should not pay the stipulated price for sueh portion, 
less the amount of damages sustained by him by reason of the vendor's 
failure to make complète delivery." 
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See aiso, In re Kelly (D. C.) 51 Fed. 194. 

In this circuit, in the case of Standard Gas Light Co. v. Wood, 
61 Fed. 74, 9 C. C. A. 362, the plaintiff contracted to do certain work 
on the property of the défendant. The work was not completed with- 
in the time limited. The jury found a verdict for the plaintiff. The 
défendant excepted on the ground: 

"That no évidence In excuse for nonperformance of the agreement to com- 
plète the work on November 15th was admissible, because the complainant 
averred performance, and under such an averment évidence in excuse of non- 
performance was not admissible." 

The court said as follows, affirming the iudgment: 

"The flrst objection proceeds from a misconception of the charaeter of the 
complaint, which was in gênerai assumpsit for the reasonable value of the 
work which the défendant had accepted, and was framed in accordance with 
the rule of pleading stated in Dermott v. Jones, 2 Wall. 1, 17 U Ed. 762." 

Mr. Page, in his récent work on Contracts, says: 

"If a party to a contract receives benefits thereunder, with knowledge of 
breach by the adversary party, or if, after knowledge of such breach, he 
retains such benefits, he should account at least for a reasonable compensa- 
tion therefor. Thus voluntary acceptance of an electric light plant, or of a 
job of electric wiring, or a water works, which does not substantially comply 
with the contract, renders the party so accepting liable for a reasonable com- 
pensation therefor. So accepting and retaining machines not built in com- 
pliance with the contract makes the vendee liable for their value as chattels. 
So one who delivers brick, or other goods, under a contract where such de- 
livery is not a full performance of such contract, but the vendee accepte such 
goods, may recover a reasonable compensation therefor. So accepting work 
done in grading and constructing streets after failure of the contracter to 
complète the work vvithin the time agreed upon, créâtes a liability to pay 
a reasonable compensation for the work done." Vol. 3, 2437. 

This contract, however, was made, and was to be performed, and 
this suit was brought, in the state of New York. 

In a note in Parsons on Contracts, vol. 2, p. 584, it is said : 

"But in New York, the case of Oxendale v. Wetherell has been entirely 
repudiated, and it is there held, that the vendor in such a case is not en- 
titled to any reniedy. Champlin v. Rowley, 13 Wend. 258 ; Id., 18 Wend. 
187; Mead v. Degolyer, 16 Wend. 632; McKnight v. Dunlop, 4 Barb. 36; Paige 
V, Ott, 5 Denio, 406 ; Oakley v. Morton, 11 N. Y. 25, 62 Am. Dec. 49." 

Mr. Bennett, in his notes on Benjamin on Sales (7th Ed.) page 90, 
says as follows: 

"But some courts hâve apparently deelined to apply the rule adopted in 
Oxendale v. Wetherell. In some of thèse cases it does not appear whether 
there was any acceptance of part after knowledge of an intended non-ful- 
flllment, though that is not made the prominent ground of the décision. See 
Champlin v. Rowley, 13 W -id. (N. Y.) 258, and 18 Wend. (N. Y.) 187; 
Mead v. Degolyer, 16 Wend, (N. Y.) 632; Paige v. Ott, 5 Denio (N. Y.) 
406 ; Kein v. Tupper, 52 N. Y. 555 ; Witherow v. Witherow, 16 Ohio, 238. The 
peculiar language of the contracts in some of thèse may also bave had much 
to do with the conclusion. See Tipton v. Feitner, 20 N. Y. 423. And the 
later cases in New York Imply that if the vendee accepts part, then know- 
ing that the whole will not be delivered, he thereby waives full performance 
and becomes liable for the part accepted, which Is perhaps ail that Oxendale v. 
Wetherell Intended to décide. See Avery v. Willson, 81 N. Y. 341, 37 Am. 
Rep. 503." 
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It is true that in some of the earlier cases cîted above the 
doctrine of Oxendale v. Wetherell is distinctly repudiated. But 
in Tipton v. Feitner, supra, the court reviews and distinguishes thèse 
and other cases, and holds that where entire delivery is not a condi- 
tion précèdent, or where the contract is separable by its terms, or 
"where there is to be delivery by parcels and payment for each parcel 
•on delivery, the party in fault may recover for the value thereof, sub- 
ject to defendant's right of recoupment. And in Kein v. Tupper, 
53 N. Y. 555, the court, holding that a vendee might accept a partial 
delivery and waive the delivery of the remainder, found that in the 
particular case the power of the agent was expressly to receive, 
limited tp an acceptance of the whole quantity contracted for, and as 
the whole had not been delivered there was no acceptance. See Nolan 
V. Whitney, 88 N. Y. 648. 

In Avery v. Willson, supra, the contract was for the sale of a 
certain number of boxes of glass to be delivered at one time. A por- 
tion of the goods was delivered at the defendant's request, and ac- 
cepted, received and used, without notice to plaintifE that défendants 
would insist upon a fuU delivery. The court held that if the défend- 
ants elected to receive the portion delivered and appropriated it to 
their own use, and indicated by their acts that they waived the con- 
dition of complète performance, they wère liable tp pay for what was 
actually delivered. 

There the court, distinguishing the earlier cases, holds that there 
the right of recovery was ref used because it was the intention of the 
parties that ail the goods should be delivered as a condition précèdent 
to any right of recovery, and that there was no acceptance or waiver. 

In Parke v. Franco-American Trading Co., 130 N. Y. 51, 33 N. E. 
996, the plaintif? agreed to furnish material for the construction of 
buildings along the Une of the Panama Canal. The court below di- 
rected a verdict for the défendant on the ground that the contract 
was not performed. The Court of Appeals, reversing the court below, 
in the course of its opinion, says as follows : 

"There was évidence on the part of the plalntiŒs tending to prove waiver 
of the détective performance of the contract by them; and that thls was 
done by the défendant after it had linowledge of ail the facts essential 
to such effect so far as to deny to it the right of forfeiture for breaeh. This 
is without préjudice to such claim as the défendant may hâve for damages 
resultlng from the fraudulent means employed and efCeetually used In the 
delivery, and eausing the shipment of lumber rejected by the inspectors, and 
lumber not of the character and quallty of that which the plaintiffs under- 
took to furnish." 

In Brady v. Cassidy, 145 N. Y. 171, 39 N. E. 814, where défend- 
ants claimed failure to comply with the terms of a contract for the 
sale of goods in that they failed to deliver ail of the merchandise as 
agreed, the court held that the plaintifï was entitled to recover for the 
goods actually delivered, less defendant's damages by reason of the 
breaeh, where it appeared that the défendant had waived the full 
performance of the contract. 

From this survey of the authorities it appears that the cases which 
deny any right of recovery for the value of a partial performance 



UNITED STATES V. A. D. SHAW & CO. 329 

after acceptance proceed upon the theory either that under the terms 
of the contract entire performance was a condition précèdent to any 
right of recovery, or that the acceptance is predicated upon the under- 
standing that the performance is pro tanto in fulfillment of the con- 
tract and with the expectation that it will be substantially carried out, 
or upon the gênerai ground that a contract cannot be implied where 
there is an existing express contract. "Expressum facit cessare taci- 
tum." In the case at bar, there is no ground for the application of 
any of said théories. Hère, the plaintiff never delivered any stone 
in accordance with the terms of the contract, but the installments 
were received, accepted, and used by the défendant after knowledge 
on his part of plaintifï's breaches of the contract. Therefore the 
acceptance on vvhicla the cause of action is founded was not a condi- 
tional acceptance on the theory of performance, but an absolute ac- 
ceptance with actual knowledge of nonperformance by reason of 
breaches so substantial that the défendant after acceptance elected to 
treat them as a justification for terminating the contract and refusing 
to permit plaintiff to make further deliveries. 

The injustice resulting in many cases from the application of the 
earlier rule has led to a modification whereby a party may be held 
liable for the value of the benefits received, less his losses by reason 
of any breach, where such breaéh is not intentional or willful, and 
where the other party either has accepted partial performance of a 
contract with, and in some cases without, knowledge that it woukl 
not be, or had not been fulfilled, or where a party has received bene- 
fits from such partial performance, which it would be inéquitable 
to permit him to enjoy without payment therefor, and in some cases 
where the subject-matter of the contract has been so incorporated 
with the property of such party that it cannot be returned. In such 
cases the right of recovery is predicated upon the promise implied 
from the acceptance or benefit independent of the express contract. 
We are constrained to hold that the case at bar is one which calls- 
for the application of this rule. 

The judgment is reversed. 
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(Circuit Court of Appeals, Second Circuit. Marcti 6, 1906.) 

No. 152. 

CUSTOMS DUTIES DUTIAELE QUANTITY SHOKTAGE DtTE TO LeAKAGE AlLOW- 

ANCE. 

In construing tlie provision in Tariff Act July 24, 1897, e. 11, § 1, Scheti- 
ule H, par. 296, 30 Stat 174 (U. S. Comp. St. 1901, p. 1655), that "tliei-e 
shall be no constructive or otlier allowance for * * ♦ leakage • * * 
on wines," etc., held, that there can be no allowance made for leakage of 
wine while in transit to this country. Duty must be assessed on the quaii- 
tity shipped from abroad. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
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For décision below, see 141 Fed. 469, reversing a décision of the 
Board of United States General Appraisers, which had affirmed the 
assessment of duty by the collecter of customs at the port of New York 
on certain wine in casks. 

The opinion filed by said Board reads as follows : 

SOMERVILLB, General Appraiser. The Importations embraced in thèse 
protests consist of wines, liquOrs, cordials, and dlstiUed spirits. Ail of the 
goods are contained In casks or barrels. • * » The questions raised in- 
volve the construction of thè second proviso to paragraph 29G of Schedule H 
of the présent tariff aet (Act July 24. 1897, e. 11, 80 Stat. 174 [U. S. Comp. 
St 1901, p. 1655] ) , which reads as follows : 

"296. * . * * And provlded further, that there shall be no constructlve or 
other allowance for breabage, leaUage, or damage on wlnes, liquors, cordials, 
or distilled spirits." 

The importations fall under one or more of the following classes: (1) 
Where the liquor Is imported in casks or barrels or other like coverings, and 
has entirely leaked ont in transitu, so as to leave the casks totally empty ou 
arrivai in this country. (2) Where the casks hâve arrlved at the port of en- 
try contalning a substantlal quantity of liquor in them, and not entirely empty, 
and where an Involce or entry shows the quantity orlginally shipped. 

In the case of ail the liquors and wlnes contained In casks, the gauger re- 
ported certain wantage or outage "in excess of normal," which, as stated by 
hlm, "would indicate leakage." Duty was accordingly assessed upon the quan- 
tity of thèse liquors found by the gauger, plus the wantage in excess of normal 
outage. This assessment was made in accordance with instructions of the 
Treasury Department, baped on the opinion of the solicitor of the Treasury, 
dated May 7, 1904. See T. D. 25,302, and also T. D. 25,418. The collector, 
In the case of the empty casks, * * » assessed duty upon the quantity of 
wine stated in the invoices less the déduction for normal outage. In ail thèse 
cases the importers claim that duty should hâve been assessed only upon the 
quantity of liquors and wines which arrlved in this country as shown by the 
return of the gauger. 

The practice of the Treasury Department in assessing duties upon similar 
Importations has not been uniform, and has varied under différent statutes 
that hâve prevailed since March 2, 1799, ail of which, down to and Including 
Tariff Act March 3, 1883, c. 121, 22 Stat 488 [D. S. Ciomp. St 1901, p. 2247], 
are reviewèd in the opinion of Attorney General Brewster, rendered to the 
Secretary of the Treasury ou October 26, 1883, and found in» volume 17 of 
Opinions of Attorney General, at page 613. This opinion construed the pro- 
viso in the tariff act of 1883, which declared that there should be "no allowance 
for breakage, leakage, or damage on wines, liquors, cordials, or distilled spir- 
its." See paragraph 308 of said act of 1883. The Attorney General expressed 
the opinion that the effect of this proviso was to repeal ail previous provisions 
In force which aijthorized such allowance, but that nevertheless it permitted 
duties to be assessed only on the quantity of merchandise actually imported, 
whether in casks or bottles, upon the theory that the Suprême Court had ^eiu 
in the case of Marriott v. Brune, 9 How. 619, 13 L. Ed. 282, and other subsé- 
quent décisions, that duty could be assessed on Imported merchandise only 
upon thé quantity which arrives in this country; the portion not arrivlng, 
though descrlbed on the involce, not being dutiable. Since that décision was 
rendered the phrase construed by the Attorney General has been materially 
modlfied, as shown by the opinion of this Board, reviewing ail the statutes ou 
the subject. In. the case of In re Gilmore, G. A. 3,692 (T. D. 17,644), which arose 
uhder paragraph 243, Schedule H, § 1, Tariff Act Âug. 28, 1894, c. 349, 28 Stat. 
525. The language of the statute has been amended by paragraph 336, 
Schedule H, § 1, Tariff Act Oct. 1, 1890, c. 1244, 2G Stat. 589, and also by para- 
graph 244, Schedule H, § 1, Tariff Act Aug. 28, 1894, c. 349, 28 Stat. 525, 
and again by paragraph 296 of the présent tariff act of 1897, which reads as 
above set out. Thèse enactments provide that there shall be "no constructlve 



UNITED STATES V. A. D. SHAW & CO. 331 

or other allowanee for breakage, leakage or damage on wines, liquors, cordials 
or distilled spirits." Tiie words "constructive allowanee," tiras introduced in- 
to the law, would seem to iuijily au allowanee for a leakage wliicli may be 
presumed or Implied, or which wonld exist in contemplation of law, ratlier tlaan 
an allowanee for an actual leakage established by affirmative proof. In Gil- 
more's Case, just cited, the Board held that ttie destruction of Champagne bot- 
tles by breakage and leakage could not be allowed for as a deflcieney or nonim- 
'portatiou, because tlae statute operated as a modification of the gênerai rule 
declared in Marriott v. Brune, supra, and other like cases. Note In re Saenz 
& Co., G. A. 5,891 (T. D. 25,965), and authorities cited. 

In Gilmore's Case the following language was used by the Board In answer 
to the contention of the importer: "The answer to this contention Is that 
deficiencies and shortages of wines and liquors imported in bottles are speclally 
provided for, so as to take them out of the opération of section 2021, Kev. St. 
[U. S. Comp. St. 1901, p. 1929]. Such deliciencies are designated as 'breakage, 
leakage, or damage on wines, liquors,' etc. Paragraph 244, ïarifE Act 1894. 
In the absence of this spécial provision, the destruction of a case of wine by 
breakage would clearly come within the provisions of said section 2921, unless 
it could be construed to be a damage allowanee such as is abolished by sec- 
tion 23, Customs Administrative Act June 10, 1890, c. 407, 26 Stat. 140 [U. S. 
Comp. St 1901, p. 1930]. But the effect of the présent tarifï law, as contained 
In sald paragraph 244, is to bring broken bottles of wines and liquors, which 
may hâve been broken on the voyage of Importation, within Its spécial scope, 
and for such a deflcieney of this kind of merchandise no allowanee is provided. 
It is in fact expressly prohibited. It is no reasonable objection to this con- 
struction of the law that it opérâtes to assess duty arbitrarily upon goods which 
never arrived in this country. The requirement of the law is that wines and 
other spirituous liquors, mentioned In Schedule H, and imported in bottles or 
jugs, 'shall be packed in packages containing not less tban one dozen bottles or 
jugs in each package, or duty shall be paid as if such package contained at 
least one dozen bottles or jugs.' One bottle in a package would thus be as- 
sessed as if it were a dozen bottles, whether the deflcieney may bave occurred 
by accident or design. The validify of such a law was sustaiued over 20 years 
ago by Judge Shipnian in Bensusan v. Murphy, 10 Blatchf. 530, 3 Fed. Cas. 
239, decided by the Circuit Court for the Southern District of New York. The 
same reasoning applies in favor of the validity of a law which arbitrarily dis- 
, allows any réduction of duties for loss by breakage, leakage, or other damage." 

Normal outage or wantage may be defined to be the dilïerence between the 
capacity of a cask or bottle and the quantity of wine or liquor which is usually 
placed in it according to the custoin of trade ; a certain vacancy being allowed 
for the expansion of such wines and liquors. Such practiee among merehants 
is well known, and is a matter of coinmon kuowlcdge, and is recognized by 
customs practiee. No objection can be made by the importées to an allowanee 
for such normal outage, for it is favorable, and not prejudicial, to their In- 
terests. 

The gist of the objection made by the importer» is their challenge of the col- 
lector's assumption that the différence between the actual contents (as shown 
by the return of the gauger), on arrivai at the port of entry, and the quantity 
shipped from the fbreign port, was produeed by leakage, and not by other 
cause. In other words, they assert that the coUector bas assumed that there 
was a certain amount of leakage, for which conclusion he had no justification. 
His décision in thèse varions cases seems to hâve been predicated upon the opin- 
ion of the gauger who exaniined the casks, a)id as an expert made his return 
to the effect that the différence in the quantity of the wine or liquor was proba- 
bly due to leakage. We are of opinion that, where the quantity of wine or 
liquor shipped from the port of origin is described on the invoice as so many 
gallons or liters as required by law, the coUeetor is justifled in assuming that 
such quantity was shipped. Invoices are sworn documents and presumably 
are correct. Greely v. Thompson, 10 How. 225, 239, 13 L. Ed. 397; U. S. v. 
May, 26 Fed. Cas. 1,224 ; One Hundred and Twenty-Three Packages of Glass, 
18 Fed. Cas. 709, 711. The rule being also settled that there is a presumption 
in favor of the correetness of a colleetor's décision in assessing duties on Im- 
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ported merchandfse, unless controverted by the record or other évidence, we 
think the onus was on the importers In the présent cases to furnish some 
évidence to rebut the legitimate assumption that the réduction lu the quanti- 
ty shipped was attributable to no other causes than leakage. The disappear- 
ance of so great a quantlty from the casks is not easily explainable on any 
other theory. 

We décide nothlng as to cases where, by negleet or otherwise, there is noth- 
Ing In the Involce or entry to Indicate the quantlty in the casks when shipped- 
from abroad. and where there is no other évidence to supplément proof of this 
fact No case of this kind would properly arise, if importers are required by 
the collector, as generaiiy they are, to comply with the requirements of section 
2,785, Eev.St [U. S. Comp. St. 1901, p. 1867], and article 387 of the customs 
régulations of 1899, having référence to the préparation of invoices and entries 
of imported merchandise. It is as much the duty of importers to state the 
quantlty of Imported merchandise as its value. Hoeninghaus v. U. S., 172 
U. S. 622, 19 Sup. et. 305, 43 L. Ed. 576. So, too, in the first class of cases 
above mentioned, the rule would be différent; the cask or barrel being found 
on arrivai to be absoluteiy empty, even though such loss or destruction of the 
liquor occurred through leakage in transitu. Such entire leakage opérâtes 
as an absolute destruction of the merchandise, and not as a mère damage of it, 
and cannot fairly be construed to corne within the description of "leakage," 
as used in said paragraph 296, which would imply that a portion at least of 
the wine or liquor had arrived, while the remainder had disappeared by the 
process of leakage. This view has been sustained in various décisions of the 
Board. In re Serror, Abstract 1,064 (T. D. 25,218), Aprii 14, 1904. More- 
over, it would seem to fall within the prineiple laid down in Marriott v. Brune, 
supra, and Lawrence v. Caswell, 13 How. 489, 14 L. Ed. 235, holding that duty 
can be assessed only on the quantlty of merchandise actually arriving in tue 
United States ; the court observing tliat under any other rule "we shall in truth 
assess hère what does not exist hère." The décision of the Suprême Court in 
Lawder v. Stone, 187 U. S. 281, 23 Sup. Ct 79, 47 L. Ed. 178, construed sec- 
tion 23 of the customs administrative act and would seem to be in point in the 
présent case. Said section 23 abolishes ail allowance for damage, but the 
court held, nevertheless, that it did not prohibit an allowance on the 
ground of nonimportation for fruit that was so spoiled and rotten as to be en- 
tirely destroyed and worthless. By a parity of reasouing we hold that the en- 
tire destruction by leakage of wine or liquors contained in casks oould not be 
construed to come within the purview of the prohibition contained lu said par- 
agraph 296. It can searceiy be assumed that where, say, 100 galions of whisky 
or brandy are exported from London or some other foreign port, and the casK 
only arrives in this eountry, worth perhaps 50 cents, Congress intended that a 
duty of $225 should be levied upon the cask; that being the amount of duty 
that would properly hâve been coiiectible if the entire 100 galions had been 
imported from abroad. 

It may be admitted that the rule against allowance for leakage is a severe 
'One in that class of cases where say 50 galions, more or less, leak out of a 
f ull cask of wine or liquor. Unless, however, we bring such cases within the 
purview of the prohibition in said paragraph 296, there would be no room what- 
ever for its opération. The well-settied rule Is that a construction which 
îleaves to a sentence or clause of a statute no field of opération should be avoid- 
ed. Where a substantial quantlty of the wine or liquor arrives in the United 
States, there is something upon which duty can be assessed ; and the only eft'ect 
of disallowing leakage is to raise the amount of duty on the portion of the liq- 
uor actually comlng Into the eountry, and this has been held to be within the 
power of Congress, in Bensusan v. Murphy, 10 Blatchr. 530. 3 Fed. Cas. 240. 
heretofore mentioned. In that case no allowance was made for botties not 
arriving and not packed in accordance with the requirements of the statute. 
The construction we hâve placed upon said paragraph a96 is in harmony 
with the policy of section 2,983 of the United States Rev. St. [U. S. Comp. St. 
1901, p. 1958], providing that "In no case shall there be any abatement of the 
uiuties or allowance made for any injury, damage, détérioration, loss or leak- 
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âge sustalned by any merchandise, whlle deposited In any public or private 
bonded warehouse." See In re Buchert, G. A. 2,794 (T. D. 15,400). The para- 
graph under considération extends ttiis statute, so far as leakage is concerned, 
to goods on sLipboard prior to arrivai In the United States. The same would 
be true, also, as to any lealiage on shlpboard after arrivai, under the principie 
decided by the Suprême Court in Hartranft v. Oliver, 125 U. S. 525, 8 Sup. 
et. 958, 31 L. Ed. 813. See, also, Seeberger v. Schweyer, 153 U. S. 609, 14 Sup. 
et. 881, 38 II. Ed. 839. Such goods are constructively in a bonded wareliouse 
prior to delivery to the importer. In Seeberger v. Schweyer the same doc- 
trine was laid down as to goods in the hands of a common carrier between tlie 
port of arrivai and the port of ultimate destination. It is not necessary for us 
to justlfy Congress in enacting a law of this character, but its policy was no 
doubt suggested by the practical difflculty of proving whether lealjage of this 
kind occurred in transitu before arrivai, or after arrivai whiie on shipboard, 
or on the wharf before delivery, or in the storehouse of the importer after he 
received his goods, or while in a bonded wiarehouse. If any other rule existed, 
a vast multiplicity of suits of most dlfflcult détermination would arise in cases 
of this liind. 

Pollowing the views above expressed, we conelade as follows: (1) That 
where caslis or barrels formerly containing wines or liquors arrive entirely 
empty, even though this condition has been brought about by leakage in tran- 
situ, no duty can be assessed upon the invoice or other quanti ty. (2) Where 
a partial leakage has occurred in transitu, casks arrlving with a substantial 
quantity of liquor in them, duty can be assessed upon the quantity stated in the 
invoice, less an allowance for normal outage or wantage, as established by the 
custom of trade and the customs practice. 

******* 

The resuit of the principles which we hâve laid down may best be shown 
by the following schedules, in which the différent classes of cases are sepa- 
rated according to the conditions under which the various importations hâve 
been made. In the following cases there has been a complète destruction of 
the goods, amounting to a nonimportation, as above explained, and no duty 
is properly collectible. The protests are therefore sustained. * * • in 
the following cases the outage is reported as excessive, but appears to hâve 
been the resuit of leakage. The invoice and entry show the quantity ship- 
ped from abroad. The collector assessed duty on the quantity returned by 
the gauger, plus the outage in excess of normal. This action was right, and 
the protests are overruled; the collector's décision belng affirmed. * * * 

The protests mentioned in the first schedule covering cases of complète loss 
are sustained to the extent indicated, and the collector's décision is reversed, 
and he is instructed to make the appropriate reliquidation of the entries. In 
the remaining cases the protests are overruled and the collector's décision is 
affirmed. 

Henry A. Wise, Asst. U. S. Atty. 

Hatch & Clute (J. Stuart Tompkins, of counsel), for importers. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Décision reversed, approving the opinion of the 
Board of General Appraisers. 
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TBB WRESTLER. 

(Circuit Court of Appeals, Second Circuit March 23, 1906.) 

No. 173. 

1. CoLUsioN— ÏUGS Meeting — Mutual Fault. 

The Tugs Wrestler and Tebo botli held in fault for a collision between 
them when meeting In Hast river in the eliannel between Blacliwellg 
Island and Manhattan, whleh is there about 600 to 700 feet wlde. The 
Wrestler, on the ground that she allowed her two-whistle signal to an 
overtaking steamer to hâve its full effiect on the Tebo, which had given 
her the same signal, and later tried to change the maneuver when it was 
so late that the Tebo could not respond; the Tebo, on the ground that 
she was navigating on the wrong side of the channel, in violation of the 
rules, without neoessity : and without which the collision would probably 
not hâve occurred. 

2. Same-— Vessel with Unlicensed Pilot. 

The taere fact that a vëssel was in charge of an unlicensed pilot 
does not render her ehargeable wlth contributory fault for a collision, 
where hls navigation was correct. 

[Ed. Note.— For cases in point, see vol. 10, Cent. Dig. Collision, § 14.] 

In error to the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon 9.ppeal from a decree of the Districi 
Court, Eastern District of New York, holding the tugs Wrestler and 
Tebo both in fault for a collision which occurred between them in the 
East river between Blackwells Island and the New York shore. 

The folïowing is the opinion below: 

THOMAS, District Judge. Between the hours of 5 and 6 o'clock In the 
morning pf November 6, 1901, with the tide at the last of the flood and the 
wind llght from the northeast, while it was yet dark and clear, the tug 
Wrestler, with a barge in tow on a hawser 40 or 50 fathoms in length, coming 
down the East river, met and came in collision with the starboard side of 
the tug Tebo, aft of the pilothouse, and did the lujury for which the libel Is 
filed. Tho collision was in the East river, on the west side of Blackwells 
Island, and In the gênerai neighborhood of Seventy-Eighth street. The Tebo 
was in charge of the mate, who, although unlicensed, had been boating for 
18 years, for four years about the harbor of New York, and had been ac- 
customed from time to time to relieve the pilot at the wheel. He had been at 
the wheel on this occasion for a short time, while the captain was changing 
his clothes in bis room just in the rear of the pilothouse. Shortly after tak- 
ing the wheel the mate of the Tebo saw the Wrestler some distance away, 
estimated by hini at from one-half to three-quarters of a mile. 

The mate of the Tebo testifies that he saw the green light of the Wrestler 
clear, that the red light was shaded; that the Wrestler was slightly on the 
Tebo's starboard bow, that the Tebo was 240 or 250 feet from the New York 
shore, which brought her near the center of the river ; that he saw the tow- 
ing lights of the Wrestler and the green and red light of the barge which was 
in tow, and saw in proximity to the barge what was in fact a large steamer 
coming down the river, so near to the Blackwells Island shore that, as he 
States, he had no occasion to exchange signais with her, and did not, and did 
not hear her give any signais until she was nearly up wlth the Wrestler. 
The mate of the Tebo gives the order of e vents as follows: (1) two whistles 
from the Tebo to the Wrestler ; (2) two answering whistles from the Wrest- 
ler to the Tebo ; (3) one sharp whistle from the Wrestler when 50 or 60 feet 
away, both lights brightly showing and coming on an angle towards the 
Tebo; (4) one whistle, which was part of an attempted alarm whistle from 
the Tebo, but which was not completed on aeconnt of the collision. The 
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mate further testifies that, when he exchanged two whistles with the Wrest- 
ler he starboarded, bringing bis boat somewhat doser to the New York 
shore, and that he changed hls course 1% or 2 points ; that he kept under a 
starboard wheel ; that at the time of the whistle he was headed for the New 
York shore and the Wrestler was also headed for the New York shore: 
that, as soon as he recelved the One short whistle from the Wrestler, he gave 
bells to slow, stop, aud go baek. He also states that, just before the collision, 
the steamer was between the Wrestler and Blackwells Islaud, on the Wrest- 
ler's stern, and blew two whistles ; that the Wrestler was then 60 or 70 
feet away from the Tebo ; that this was two seconds before the single whistle 
from the Wrestler ; and that before he got one whistle from the Wrestler 
he could not infer from the Wrestler's lights that there was golng to be a 
collision. 

From this évidence of the mate, which, as regards signais and the loca- 
tion of the vessels just previous to the collision, is conflrmed by the eaptain, 
who, however, gave no orders but testified to what he saw from his position 
in hls room, it is inferable that the Tebo was in sole charge of an unlicensed 
man, with considérable practical knowledge of harbor navigation; that 
having the Wrestler slightly on his starboard bow, and a large steamer 
passing inside of her and Blackwells Island, he attempted to go to port, and 
exchanged with the Wrestler signais appropriate for that maneuver ; that 
the Wrestler changed her course to starboard in disregard of the signais and 
came upon the Tebo, who was under a starboard wheel, endeavoring to ful- 
flll the signais ; that there was no lookout on the Tebo and no one in charge 
of navigation except the single mate at the wheel. The engineer of the Tebo 
was looking out of the starboard side. He stated two whistles were ex- 
changed with the Wrestler, and that from his position he saw plainly both 
lights of the Wrestler, and that he stood at the door looking out until he 
saw the Wrestler coming towards the Tebo, when, after a single vehistle 
from the Wrestler, he got a bell to slow and stop, and had just time to shut 
off when the collision occurred ; that he heard no single whistle from the 
Tebo ; that he saw the port light of the AVrestler's tow and was pretty sure 
that he saw both lights, but did not notice the steamer. 

The steward on the Tebo testifled to the exchange of two whistles, and 
to one short whistle from the Wrestler just before the collision, but he did not 
look out and only inferred that the whistles were from the Wrestler by seeing 
her after the collision. The mate of the Wrestler, a man some TO years of 
âge, but evidently sound in mind and body, was at the wheel, acting under 
the orders of the eaptain. The mate was licensed for tlie harbor and Atlantic 
Coast, and had been for one month mate on the Wrestler, during which time 
there had been two collisions, but there is no évidence that the fault was 
ascribable to him. The eaptain was on lookout and gave directions. 
The mate states that he first saw the Tebo about half a mile or more away, 
and that when she was between a quarter and half a mile away he blew her 
one whistle, seeing plainly both lights, and that reeeiving no answer he 
dlrectly gave auother single whistle, to which the Tebo, then 200 or 300 
feet away, or maybe a little more, replled with one whistle ; that he then 
put his wheel hard aport ; that for half a minute the Tebo remained straight 
and then put her wheel hard astarboard and came dlrectly aeross the Wrest- 
ler's bow, and that from this action the collision happeiied ; that, after 
hard aporting the Wrestler, for a moment he lost sight of the Tebo's green 
light, but that when the Tebo hard astarboarded both lights again came 
plainly into view ; that before exchanging signais with the Tebo the Wrestler 
had recelved two whistles from the large steamer astern of the Wrestler's 
tow, which called for permission to pass, and that to sueh two whistles the 
Wrestler responded, and that when the one whistle was flrst given to the Telw 
the steamer was up near the Wrestler; that the Wrestler neither gave two 
nor recelved two whistles from the Tebo ; that at the time of the collision 
he was sure the steamer had passed the Wrestler, but how much he could not 
tell ; that there were two deck hands on the Wrestler, but he did not know 
where they were; that after exchanging whistles with the steamer he, at 
the direction of the eaptain, ported his helm slightly to give the steamer more 
way, going off half a point for that purpose ; tbat he then steadied his wheel 
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untll hc recelved the otie whistle from the Tebo, when he ported and hauled 
to the New York shore. On cross-examinatlon he stated that, when the 
Wrestler biew the flrst single whistle to the ïebo, the tugs were as much as 
200, 300, or 400 feet apart, and that they were two leugths of the Tebo apart 
when the Tebo changed her course. The engineer of the Wrestler had just 
joined the vessel on that day. He stated that he heard and pald no atten- 
tion to whistles, and that he recelved and obeyed a bell to slow, stop, and 
reverse or go backwards. The eaptaln of the Wrestler States that at the place 
where the signais were sounded, and the gênerai location of the collision, the 
river Is about half a mile wlde. In faet, the channel at that point is about 
600 or 700 feet Wide. The eaptaln also testifles that he was in the center of 
the river, or a llttle to the westward thereof, when he gave the signais ; 
that previously he had recelved and responded to two whistles from the in- 
coming steamer, whereby she was allowed to pass him on bis port side, and 
that thereafter he blew one whistle to the Tebo and recelved no response, 
then-another single whistle to whlch the Tebo responded; that the Wrestler 
then under a port wheel went to starboard about 400 feet, that the colli- 
sion happened about 300 feet from the New York shore, and that both vessels 
were then angling upon the New York shore ; that he recelved but one single 
whistle from the Tebo; and that, although the Tebo sounded two whistles, 
they were exchanged wlth the steamship. He also States that the steamshlp 
had passed the Wrestler before the single whistle was answered by the 
Tebo. He says that there was plenty of room for the Tebo to go to starboard, 
or even to go inslde of the steamer towards Blackwells Island. The évidence 
of the eaptaln shows that hls estimate of distances Is very incorrect, and, 
although he seemed to be a falr witness, hls appréciation of the situation 
does not appear to be very accurate. 

From this évidence on the part of the Wrestler, and It is apparent that 
it indicates the theory of the clalmant, it Is seen that the maneuver signaled 
by the Wrestler is preclsely opposite that clalmed by the Tebo, and that the 
Wrestler before exchanging signais to pass the Tebo port to port, thus brlng- 
ing the Tebo between the Wrestler and Blackwells Island, invlted the large 
steamer to corne into that passage, and that the Wrestler went off a llttle to 
starboard to enlarge the space for the steamer. The channel is about 50O 
or 600 feet wlde, and the tugs were near the center of the river. It Is probable 
that teither the Wrestler did glve two whistles to the Tebo, or, after giving 
the two whistles to the steamer, she gave no whistles to the Tebo, until the 
vessels were so near together that the Tebo had a rlght to believe that the 
two whistles were Intended for her, and in response to two whistles given by 
her. 

The évidence Indicates: (]) That the Tebo blew the Wrestler two whistles, 
which the Wrestler assumed to be intended for the steamer ; (2) that the 
Wrestler thereafter blew the steamer two whistles, which the Tebo's mate 
assumed to be an answer to the Tebo's two signais ; (3) that the Tebo star- 
boarded pursuant to her two signais to the Wrestler, and their apparent an 
swer, and that the Wrestler ported to glve the steamer room ; (4) that when 
nearer together the Wrestler blew the Tebo one whistle, and the Tebo re- 
sponded, whether wlth Intention to blow a danger signal Is doubtful. Thus 
each vessel did the right thing according to its understanding. The Tebo was 
sllghtly, if any, to the westward of the Wrestler, and had no occasion to 
exchange signais wlth the steamer, but good reason to avoid crossing the 
Wrestler's bow, and pass elther between the Wrestler and the steamer, or 
the steamer and Blackwells Island. The Wrestler flrst Invited the steamer 
into the space, and when the steamer was there tried to force the Tebo also 
into It. The master of the Wrestler should hâve known that his two sig- 
nais to the steamer might mlslead the Tebo, and that the Tebo would not try 
to go between the Wrestler and the steamer, a space of about 100 feet, nor 
suppose that the Tebo gave two whistles to the steamer. And yet the Wrest- 
ler allowed the two whistle signais to hâve thelr fuU effect on the Tebo, and 
later tried to change the maneuver to one suitable under one whistle, and 
this at so late a period that the Tebo could not respond. But the Tebo's 
mate, at once unlicensed pilot, and, because engaged at the wheel, impos- 
sible lookout, was In a position where great good j'udgment was required. 
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Three vessels were about to pass in the dark, wlthln a space some 600 feet 
wlde. Wbat, If any, signais any one slaould give to each of the others, and 
for wliicli of the two others the signal given by any one vessel was intended, 
and what should be done, ail this required expérience and slîill, which the 
Tebo's pilot presumably did not hâve. Of course, the ïebo urges that the 
wisest and most skillful pilot could bave done no more. But, had a suitable 
pilot and lookout been in charge of tlie Tebo, the accident might hâve been 
avoided. This is so, or sklll counts for nothing in an emergency. In any 
case the burden is on the libelant to sliow that notwitbstanding his default 
the accident could not hâve been averted, and this he has not done. The 
damages and costs will be divided. 

Henry W. Goodrich, for libelant. 
La Roy S. Gove, for claimant. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit Judges. 

PER CURIAM. Judge Thomas has most exhaustively rehearsed 
the facts. Most of them are not in dispute, and upon the points where 
there was some conflict between the witnesses he had the opportunité 
to hear the testimony and see those who gave it, and there is nothing in 
the case which would warrant a rejection of his conclusions thereon. 
After a careful discussion, he held the Wrestler in fault because her 
navigator allowed the two-whistle signal, which he blew to an over- 
taking steamer, to hâve their full eiïect on the Tebo (whose navigator 
supposed they were an assent to his own two whistles), and later 
changed the maneuver to one suitable under one whistle, and this at 
so late a perix^d that the Tebo could not respond. We concur in his rea- 
soning and conclusion. 

He also held the Tebo in fault because she had an unlicensed pilot, 
who was also the only lookout, at the wheel. The absence of a stationed 
lookout was not contributory to the collision — each vessel saw the lights 
of the other at a distance sufficient to permit them tonavigate convenient- 
ly and safely. The mère fact that her pilot was an unlicensed man 
should not be enough to condemn the Tebo. Although a violation of 
statutory requirement, it would not be a contributing fault if the navi- 
gation of the unlicensed man were correct. The presumption of in- 
expérience and unskillfulness, arising f rom his holding no license would 
in such event be rebutted by proof that on the occasion in question he 
navigated expertly and skillfuUy. We are not satisfied, however, that 
his navigation was free from fault. The locality in question is a narrow 
channel, less than 700 feet wide, through which many vessels are 
passing by night as well as by day. Article 25 required the Tebo to 
keep to that side of the fairway or midchannel which lay on her star- 
board side, and there is nothing to show that it was unsafe or im- 
practicable for her to comply with this requirement. It is conceded by 
her own witnesses that she was.not on the starboard side of midchannel, 
which, as she was bound east, would be towards Blackwells Island, but 
was on the port side, some 240 to 250 out from the New York shore. 
We cannot find that this violatibn of the rule did not contribute to the 
catastrophe. On the contrary, we are inclined to the opinion that it was 
the fundamental cause of the navigation which resulted in disaster. 
The navigator of the Tebo undertook to pass the Wrestler starboard 
to starboard and signaled his intention so to do, because when he first 
144 F.— 22 
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made her out her green light was bright and her red light dim (as if ' 
only partly seen) and she was a little on his own starboard bow. Had 
he been in his proper place, a little eastward of midchannel, he would 
hâve had no doubt he was meeting the Wrestler "end on, or nearly so." 
Presumably in that case he would hâve navigated in conformity to 
article 18, rule 1, and undertaken to pass on the port side after giving 
a single-blast whistle ; in which event this collision would probably not 
bave occurred. 

The decree is affirmed, with interest, but, since both sides appealed, 
without costs. 



W. H. THOMAS & SON CO. v. BARNETT, Surveyor of Customs. 

(Circuit Court of Appeals, Sixtli Circuit Mardi 9, 1906.) 

No. 1,484 

Customs Dtjties — Change of Packages oï Goods — Merchandise Entitmd to 

D s BK NTT JRE! 

In Rev. St. §3030 [U. S. Comp. St. 1901, p. 1995], giving tlie importer 
of any "mereliandlse entitled to debenture" the right to transfer the 
same into new pacliages when necessary for its safety or préservation 
with the permission of the coiiector of the port where the same may he, 
the words "entitled to debenture" apply only to imported goods on 
which the duties hâve been pald, and which hâve been entered for ex- 
port, and having the beneflt of drawback under the preceding sections, 
are entitled to debenture for such drawback. Such section does not 
authorize a change of packages of imported merchandise remaining in 
bond and intended for sale and consumption in this country. 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

For opinion below, see 135 Fed. 173. 

Augustus E. Willson, for plaintiff in error. 

R. D. Hill, U. S. Atty., and M. H. Thatcher, Asst. U. S. Atty., for 
défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge, delivered the opinion of the court. 

This case involves the construction of section 3030, of the Revised 
Statutes [U. S. Comp. St. 1901, p. 1995], and more particularly the 
meaning of the phrase "merchandise entitled to debenture," used 
therein. 

The plaintiff in error, the owner of 365 (now 163) barrels of whisky, 
made in Kentucky some 15 years ago and sent abroad, but imported 
and held in bond, made application, un^Jer section 3030 of the Revised 
Statutes, to the surveyor (acting as coUector) of customs at the port 
of Louisville, Ky., for permission to transfer the whisky from the 
barrels to bottles or carboys, stating the barrels were old and worn 
out, that to transfer the old whisky into new barrels would spoil its 
flavor, and that it was necessary for its safety and préservation to 
transfer it into bottles or carboys. The duties on the imported liquor 
had not been paid, and the importer made no prêteuse that it intended 
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to export the whisky, but, on the contrary, frankly stated that it was 
not an exporter, but wished to sell the goods in this country. The sur- 
veyor referred this application to the Secretary of the Treasury, who, 
after taking the advice of the Attorney General, denied the application, 
and, upon a renewal of the request, again denied it. Then the importer, 
setting out the facts, brought suit against the surveyor to compel the 
granting of the permit, and for damages. The suit, instituted in the 
State court, was removed to the court below, where a demurrer to 
the pétition was sustained. 
The section inyolved reads as follows : 

"Sec. 3030. When the owner, importer, consignée, or agent, of any mer- 
chandise entitled to debenture, may wish to transfer the same into paclîages, 
other than those in which the merchandise was originally imported, the col- 
lecter of the port where the same may be shall permit the transfer to be made, 
if necessary for the Bafety or préservation thereof." 

This whisky had been imported, and was being held in a bonded 
warehouse awaiting withdrawal for consumption. The duties had not 
been paid, and the merchandise had not been entered for export. 
Indeed, it is conceded there was no intention to export the whisky. 
The question is, therefore, whether such merchandise is "merchandise 
entitled to debenture," within the meaning of the above section. The 
importer argues it is, because, being still held in bond, and the three 
years within which it might be exported not having elapsed, the im- 
porter might at any time pay the duties and export the whisky, and 
thus become entitled to a certificate of debenture for the drawback 
then due it. On the other hand, the court below held that although 
the whisky might become entitled to debenture, in case the importer 
paid the duties within the three years and entered it for export, it 
was not entitled to it now, and would never become entitled to it, 
if the importer carried out its declared intention of selling the good» in 
this country. 

Section 3030 is found in chapter 9 of title 34 of the Revised Stat- 
utes (being sections 3015 to 3057, inclusive), regulating drawback. 
In this chapter, after providing for a drawback of duties paid on im- 
ported merchandise which shall be exported (section 3015), the right 
to the same is rriade contingent upon the merchandise being exported 
in the original casks or packages. Section 3016. No drawback shall 
be allowed "on merchandise entitled to debenture under existing 
laws," unless exported within three years from the date of importa- 
tion. Section 3017. If articles are imported in bulk, they shall be 
exported in the packages, if any, in which they were landed, and shall 
not be entitled to drawback unless exported in such packages. Section 
3028. 

Having thus provided for the préservation of the original packages, 
with their brands and marks, it is provided that it shall be lawful for 
the exporter of any liquors in casks to fill up the casks out of other 
casks included in the same original importation, or into new casks 
corresponding therewith, to be marked and numbered as original 
casks, in case the original casks shall, in the opinion of the proper 
officer, be so injured as to be unfit for exportation, but in no other 
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case. Such change or transfer must be donc under the inspection 
of an officer appointed by the collector of the port from which the 
Hquors are to be exported. Section 3039. 

It is to be observed that the privilège of filling or changing casks 
is hère given only to the importer who intends to export the Hquor. 
It is not given to the importer who has the Hquor in bond intending 
to sell it in this country. The next section, the one in controversy, is 
in the same hne. It provides that when the importer "of merchandise 
entitled to debenture," may wish to transfer the same into packages 
other than those in which it was originally imported, the collector 
may permit the transfer, if necessary for the safety or préservation 
of the merchandise. Section. 3030. The presumption to be drawn 
from the location of this section in the chapter on drawback, is that 
its provisions relate to imported merchandise which is entered for 
export and, therefore, is entitled to drawback. This presumption is 
strengthened by the succeeding provisions of the chapter, and con- 
iirmed by the history of the enactment itself, to which we shall refer 
later. 

Taking up the succeeding provisions. It is provided that ail de- 
bentures shall be issued and made payable to the original importer of 
the merchandise entered for exportation, whenever requested in writ- 
ing by the exporter. The debenture, which is merely a certificate from 
the collector that a certain amount is due the exporter for drawback, 
is made payable in 15 days from the time of signing the bond for the 
delivery of the merchandise at a foreign port. Section 3038. Deben- 
tures are assignable (section 3040), and suit may be brought, if paye- 
ment is refused. Section 3039. If merchandise is exported from a 
district other than the one in which it was imported, the collector 
of such district shall grant the importer a certificate of exporta- 
tion which shall entitle the possessor to receive from the col- 
lector of the district where duties were paid, a debenture for the draw- 
back due. Section 3041. A collector may refuse to grant a deben- 
ture, whereupon the matter goes to the Secretary of the Treasury. Sec- 
tion 3042. This section further provides : 

"In no case, moreover, of the exportation of goods shall a drawback be 
pald until the duties on the importation shall hâve been flrst received." 

Ail thèse provisions go to strengthen the natural presumption to 
which we hâve referred. It is confirmed by a référence to the origin of 
the provisions contained in section 3030. The drawback provisions to 
which we hâve referred are based substantially upon those con- 
tained in the tarifï act of March 2, 1799, c. 22, 1 Stat. 627, §§ 75 to 80, 
inclusive, of that act, regulate the allowance and payment of draw- 
back, the last section providing that for ail merchandise entitled to 
drawback, which shall be exported, the exporter shall be entitled to re- 
ceive from the collector a debenture for the amount of the drawback, 
to which the merchandise is entitled. The form of the debenture is 
given. It is clear from thèse provisions that no merchandise is en- 
titled to debenture unless it is entitled to drawback, for a debenture 
is merely the certificate of the amount of drawback due ; and, of course. 
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no merchandise is entitled to drawback except that designed for ex- 
port and upon which the duties hâve been paid. 

There is a provision in this act for the filling or transfer of casks, 
as in section 3029, but none for the transfer of merchandise entitled 
to debenture into new packages, as in section 3030. This provision 
first occurs in the act of March 1, 1823, c. 21, 3 Stat. 729, which, in 
sections 28 to 34, inclusive, contains a number of provisions relating to 
drawback. Among them are sections 31 and 32. 

Section 31 provides that where goods "entitled to debenture" shall 
be re-shipped for transportation coastwise before the necessary cer- 
tificates are issued by the collector of the port where imported, they 
shall be allowed to be "entered for debenture" at the district to which 
they shall be so transported, without forfeiting the benefit of drawback. 

The next section, 32, contains the provisions now incorporated 
in sections 3030 and 3031, giving the right to the importer of any mer- 
chandise "entitled to debenture" to transfer the same into new packages 
if necessary for its safety or préservation. It is obvious that the 
phrase "entitled to debenture" should be given the same meaning in 
each of thèse original sections. It means imported goods upon which 
the duties hâve been paid or secured to be paid, which hâve been entered 
for export and, therefore, having the benefit of drawback, become en- 
titled to debenture. 

The main argument of counsel for the importer is that the provi- 
sions of section 3030 for a change of packages when necessary for 
the préservation of the imported goods, are bénéficiai, and should be 
construed to extend to ail goods held in bond. But, obviously, we 
cannot by construction extend a measure beyond the intention of Con- 
gress. If the privilège was intended for ail imported goods held in 
bond, why did not Congress say so? Why limit it to "merchandise 
entitled to debenture"? Again, if designed for ail bonded merchandise, 
why were not thèse provisions included with those grouped in chap- 
ter 7, of title 34, relating to "the bond and warehouse System"? The 
argument is really one Jov an additional enactment and should be 
addressed to Congress. 

Taking the law as it stands, and answering the argument for a 
change, it may be said it is not to the interest of the government to 
make it too easy for importers to hold their goods indefinitely in bond 
without the payment of duties. The law places a limit upon the time 
goods can be held in bond, and doubtless it was because of this that 
thèse whiskies were sent abroad and then brought back. No real 
hardship is imposed upon the importer in declining to allow him to 
change the packages unless he intends to export the goods. He be- 
comes personally liable for the duties when he imports the goods, and 
by paying the duties, he can at any time take the goods out of bond 
and change the packages to suit himself. 

The judgment of the lower court is affirmed. 
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MUTUAL RESERVE FUND LIFE ASS'N v. FBRRENBACH, 

(Circuit Court o£ Appeals, Eighth Circuit March 20, 1906.) 

No. 2,189. 

1. Appeal and Bkboe— Questions Reviewahle — Second Appeal. 

A question once determined by an appellate court wiil not be ré- 
examinée! on the same facts and under the same conditions, on a second 
appeal or writ of error in ttie same cause. 

2. Instjbance— Cancellation or Poi-icy— Damaoes. 

An action was brought by the insured to recover damages for tl>e 
wrongful cancellation o£ a life Insurance policy for alleged nonpayment 
of a premium after thê' policy had been in force for a number of years. 
Tlie premiums were in the form of assessments coverlng only the cur- 
rent death losses of the company, with an added sum for expenses. At 
the time of the cancellation plaintiff was an Invalid and incapable of 
obtaining other Insurance. He died pending the action, and it was re- 
vived by his exécuter. BeJd, that the measure of damages was the 
amount of the policy, less the cost of carrying it to maturlty had it re- 
malned in force, ail the amounts entering into the calculation to be 
valued on a 6 per cent, basis as of the date of cancellation. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

James C. Jones (Jones, Jones & Hocker and George Burnham, Jr., 
on the brief), for plaintiff in error. 

R. P. WilHams (C. B. Williams, on the brief), for défendant in 
error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

HOOK, Circuit Judge. This is the second appearance of this 
cause in this court. When it was first tried in the Circuit Court, a 
verdict was directed in favor of the association, upon the ground that 
the policy of insurance had been lawfuUy declared to be forfeited for 
the failure of the insured to pay a premium when due, and judgment 
was rendered accordingly. The judgment was reversed, and it was 
held that the position of the association was untenable. Ferrenbach 
V. Life Ass'n, S9 C. C. A. 307, 131 Eed. 945. The facts of the case 
appear in the opinion reported as above, and we need not again recite 
them further than to say thàt the forfeiture was declared during the 
lifetime of Lambert, the insured. The action was brought by Lam- 
bert, and upon his death during its pendency it was revived in the 
name of Ferrenbach, as executor. The pétition is in two counts ; the 
first seeks a recovery of ail premiums paid, with interest added, and 
the second asks generally for damages in the sum of $5,000 for 
wrongful forfeiture. In the second trial the Circuit Court directed 
a verdict in favor of the executor for the full amount of the premiums 
paid and interest thereon. 

The association now contends: First, that under the conceded facts 
in the case, which are the same as at the first trial, it lawfully de- 
clared a forfeiture of the policy, and the plaintiff is therefore not 
entitled to recover; second, that, even if its first position be not sus- 
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tained, the measure of damages applied by the Circuit Court and which 
controlled the verdict of the jury, is not the correct one. 

The law of this case, so far as it concerns the right of the asso- 
ciation to forfeit the policy, was announced by this court upon the 
return of the first writ of error, and we will not re-examine the ques- 
tion when the cause again cornes before us upon the same facts and 
under the same conditions. Guarantee Co. v. Phénix Ins. Co., 59 
C. C. A. 376, 124 Fed. 170. 

As to the measure of damages: The judgment now under review 
is for ail premiums paid by Lambert between the time his policy was 
issued and the time of its wrongfui cancellation, with interest. Tlie 
word "premiums" is used in aid of brevity, and it includes the ad- 
mission fee and ail annual dues and mortuary assessments. The 
peculiar features of this case withdraw it from the opération of the 
rules which most frequently find application. In a policy issued upon 
what is termed the level premium plan, the insured has an equity 
arising from an excess of premiums paid above the current cost of 
insurance. to the company. Under such a plan the natural premiums 
for the respective years, which steadily and progressively increase as 
the insured advances in âge, are so adjusted and averaged among the 
years of his expectancy of life that they become flat or level, the same 
in amount in the beginning as at the end. In such a case it is ap- 
parent that the earlier level premiums contain an appréciable excess 
over the actual cost of insurance, which decreases, however, with the 
progress of the years. So it is said that in a level premium policy the 
insured has an equity, the excess of payment above cost of insurance, 
which constitutes an élément of damage resulting from wrongfui can- 
cellation. Such was the policy in the case of Lovell v. Insurance Co., 
111 U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 423. But the Lambert 
policy is of an entirely différent character. It was issued upon the 
assessment plan, and each year's premiums represented the actual 
current cost to the association of carrying the insurance risk. There 
was no excess over cost out of which an equity or value could arise. 
Insurance Co. v. Roth, 59 C. C. A. 63, 122 Fed. 853. 

Modem times hâve witnessed the addition of many new features 
to policies of life insurance resulting in premiums of greater amount 
and consequently in an increased equity or value in the policies them- 
selves, and the particular rules for ascertaining the loss sustained by 
policy holders through the wrongfui cancellation of their policies must 
vary as the characters of the policies themselves vary. In some 
cases much may also dépend upon the physical condition of the in- 
sured, whether he remains an insurable risk or not, and whether 
insurance of like character and value to that canceled can be obtained 
in some other responsible company, and what the cost may be. But 
in every case of this character the dominant idea is compensation — 
reimbursement for the actual loss sustained — and the measure of re- 
covery which fits nearest and most closely thereto is the one that 
should be adopted. The award should be precisely commensurate 
with the in jury suffered, neither more nor less. Dow v. Humbert, 
-91 U. S. 294, 299, 23 L. Ed. 368. 
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There are presented in the case at bar ail the data essentîal for an 
accurate ascertainment of the damage sustained. We hâve the char- 
acter of the policy and its date and amount; the dates and amounts 
of ail premium payments to the association during the 16 years in 
which the policy was in force; the date of the breach of contract by 
the association; the physical condition of the insured at the time of 
such breach and the fact that he was not then an insurable risk, and 
that he could not then obtain insurance elsewhere; the date of his 
subséquent death; and, finally, the amounts and dates of maturity of 
ail premiums he would hâve been required to pay to the association 
between the time of the cancellation of his policy and the time of his 
death, had the policy continued in force. And the question is, what 
rule of admeasurement of damage sustained by the wrongful cancel- 
lation should be adopted to give just, fuU, and adéquate compensation, 
and nothing more or less? 

It should be observed that the asserted ground of forfeiture, failure 
to pay a premium when due, is not one that struck at the validity of 
the policy at the date of its issue. It is not claimed that the policy 
was void from its inception because of fraud or other réason. Its 
validity when issued was recognized, and continued so for 16 years. 
During ail of that period the insured received benefit from his pay- 
ments and enjoyed the protection afforded by the policy. It was at 
the end of that period that the association repudiated the further ex- 
istence of its obligation. Again, it should be observed that both 
parties hâve treated the policy as having been terminated on May 1, 
1899 ; the insured claiming that it was then wrongfully done, and the 
association that it was done rightfully. The action being for damages, 
the time as of which they should be ascertained is the day the wrong 
was done and the damage inflicted. 

There are quite a number of authorities which announce the rule 
applied by the Circuit Court in the case at bar, and allow a recovery 
of ail of the premiums paid by the insured prior to the time of the 
wrongful cancellation. Suprême Council v. Black, 59 C. C. A. 414, 
123 Fed. 650; Suprême Council v. Daix, 64 C. C. A. 435, 130 Fed. 
101; Van Werden v. Assurance Society, 99 lowa, 621, 68 N. W. 
893; People's Mutual Insurance Fund v. Bricken, 92 Ky. 297, 17 S. 
W. 625 ; American Life Ins. Co. v. McAden, 109 Pa. 399, 1 Atl. 256 ; 
Union Central Life Ins. Co. v. Pottker, 33 Ohio St. 459, 31 Am. Rep. 
555; Insurance Co. v. Garmany, 74 Ga. 51; Thompson v. Insurance 
Co., 21 Or. 466, 38 Pac. 638; Braswell v. Insurance Co., 75 N. C. 
8; Lovick v. Association, 110 N. C. 93, 14 S. E. 506; Burrus v. 
Insurance Co., 134 N. C. 9, 33 S. E. 333 ; Strauss v. Mutual Reserve 
Fund, 126 N. C. 971, 36 S. E. 353, 54 L. R. A. 605, 83 Am. St. Rep. 
699 ; McKee v. Insurance Co., 28 Mo. 383, 75 Am. Dec. 139 ; McCalî 
V. Insurance Co., 9 W. Va. 237, 27 Am. Rep. 558 ; Niblack on Benefit 
Societies, § 280. 

Some of thèse proceed upon the assumption that prior to the time 
of wrongful cancellation the insured or beneficiary never received any 
benefit from the policy, and, on the other hand, that the insurance 
Company gave nothing of value for the premiums paid to it. There is- 
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involved in this a misconception of the theory and business of life 
insurance. Not only is the protection of insurance of actual, positive 
value while it endures, but the cost to the insurer of carrying the 
risk can be ascertained almost to a mathematical certainty. There 
is no more reason for saying that an insured has nothing of value 
until he dies, than there is for saying that one is not benefited by a 
poHcy of iire insurance unless his house is destroyed by fire. An in- 
surance Company that conducts its business upon the plan that the 
assumption of a risk costs it nothing before death of the insured will 
likely meet with speedy and disastrous insolvency. 

Once conceding value in insurance protection to the insured, and 
also cost to the association in carrying the risk, the recovery of ail 
of the premiums paid for such protection is obviously inadmissible. 
In this aspect the case is analogous to one in which a gas company 
has contracted to furnish gas to a householder for a period of years. 
Surely no one would contend that a breach by the company of its 
contract would authorize a recovery by the consumer of rates paid in 
the past. Suppose one is let into the possession of a house under 
a contract of lease, with a purchase clause, providing that he should 
pay to the owner $15 per month for a specifîed term of years, of which 
$10 should be considered as rental, and the remaining $5 with in- 
terest accumulations as applicable to a fixed purchase price which 
would be satisfied by the monthly payments if made during the entire 
period. Could it reasonably be said that, if the lessor wrongfully 
canceled the contract and resumed possession, the lessee, upon electing 
to sue for damages instead of for spécifie performance, could recover 
the entire amount of payments made by him, notwithstanding he had 
peaceably enjoyed the use and occupancy of the premises for the 
period during which his payments were made? It seems to us that 
such questions should be viewed from an entirely différent standpoint. 

The rule in North Carolina, announced in Braswell v. Insurance 
Co., supra, is that: 

"The measure of damage would be the amount necessary to enable the 
plalntiff to obtain another policy, if so minded, which of course would be 
much higher in respect to the premium, inasmuch as he is several years 
older than he was when he flrst obtained the policy; but the case need not 
be complicated by this considération, as the plaintifC is content to take back 
his money with interest, and be quits of ail further connection with défend- 
ants." 

The first part of this quotation announces the proper rule in some 
cases, especially where the insured is able to obtain other insurance, 
but the observation concerning the recovery of the premiums does not 
seem to us to sustain any légal or definite relation to the measure first 
announced. What a plaintifï would be content to receive should not 
be established as a légal measure of damage in any case. The pre- 
miums paid and interest might be altogether inadéquate to compensate, 
and again they might be largely in excess of full compensation, and 
naturally that measure would be rejected by the plaintifï in the former 
case and accepted in the latter, if he were given the choice. A 
measure of damage is a rule of law and should not be determined by 
the option or self-interest of a party to a controversy. 

There are several reasons which we think demonstrate that the rule 
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of the above cases is inadmissible, bearing in mind that the end de- 
sired is compensation to the insured for loss suStained and not tiie 
punishment of the company. ■ Under some circumstances such a rule 
would work great injustice to the insured, and under others great 
injustice to the insurer. An example of the former would be pre- 
sented, if the insured, having paid but one year's premium upon a 
policy issued for his entire life, should become so affected with dis- 
ease that he could not procure insurance elsewhere. It would be 
manifestly unjust to restrict his recovery for a wrongful canccUation 
of his policy to the amount of the single premium paid. On the other 
hand, if a policy upon the assessmént plan has endured for many years, 
the assessments or premiums might, with interest, aggregate a sum 
largely in excess of the principal sum of the policy. It is true that 
the injured party may hâve a choice of remédies — an action for dam- 
ages or a suit to prevent a wrongful cancellation, and he might there- 
by be enabled to protect himself against an inadéquate admeasure- 
ment of his loss. The illustrations show, however, that the rule is 
not a true one. When the insured elects to sue for damages, he 
should not be given a choice of measurements leading to widely dif- 
férent results. There are other authorities which are fully in har- 
mony with the views we hâve expressed, and which reject the rule 
allowing a recovery of ail premiums paid. Lovell v. Insurance Co., 
111 U. S. 264, 4 Sup. Ct. 390, 38 L. Ed. 423 ; Insurance Co. v. Stat- 
ham, 93 U. S. 24, 23 L. Ed. 789; Ebert v. Mutual Reserve, 81 Minn. 
116, 83 N. W. 506, 834, 84 N. W. 457; Mailhoit v. Ins. Co., 87 Me. 
374, 32 Atl. 989, 47 Am. St. Rep. 336; Insurance Co. v. Houser, 
89 Ind. 258 ; Id., 111 Ind. 266, 12 N. E. 479 ; Standley v. Insurance 
Co., 95 Ind. 254; Phoenix v. Baker, 85 111. 410; Dayv. Insurance Co., 
45 Conn. 480, 29 Am. Rep. 693 ; Union Central v. McHugh, 7 Neb. 
66; Speer v. Ins. Co., 36 Hun (N. Y.) 322; Insurance Co. v. Week, 
9 111. App. 358; Bliss on Life Insurance, § 415; May on Life Insur- 
ance, § 569; Cooke on Life Insurance, § 104; In re Albert Life Ins. 
Co., L. R. 9 Eq. 707, 716; In re English Assurance Co., Holdich's 
Case, L. R. 14 Eq. 72. 

In the Lovell Case, supra, Mr. Justice Bradley, in speaking of the 
complainant's claim, said: 

"He demands a retum of ail the premiums paid by him, with Interest, less 
the amount of his premium note; and that said note shall be delivered up 
to be canceled. But we do not think that he la entitled to a return of the 
fuU amount of his premiums paid. He had the benefit of insurance upon 
his life for flve years, and the value of that insurance should be deducted 
from the aggregate amount of his paymènts." 

In some of the cases sustaining a recovery for ail of the premiums 
paid the Lovell Case was distinguished and held inapplicable. Counsel 
also seek to distinguish it from the case at bar. But the fact remains 
that there was in that case a wrongful cancellation of the policy by 
the company, and the insured, as is the case hère, regarded it as ter- 
minated and sued for damages. We regard the doctrine there an- 
nounced as precluding a recovery, for the wrongful cancellation of a 
policy, of that portion of the premiums paid which represents the 
actual cost of the insurance during the years of its uncontested valid- 
ity. It is true that the policy fhere involved was of the level pre- 
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mjum character, but it is also true that that portion of the premiums 
paid by Lovell which was excluded by the Suprême Court from the 
recovery is precisely like ail of the premiums paid by Lambert. Re- 
covery of the part of the premiums representing the cost to the Com- 
pany of carrying the risk was denied Lovell, because he had received 
the benefit thereof. If the contention now made is admitted, this 
anomalous resnlt will énsue : If an insured has paid, as Lambert did, 
premiums representing only the actual cost of the insurance, he may, 
upon wrongful cancellation of his policy, recover ail of the premiums 
se paid ; but, if the premiums included, as in the Lovell Case, an excess 
over actual cost, he can recover only such excess. 

At the time his policy was canceled Lambert was 73 years of âge, 
a paralytic, and unable to obtain other insurance in any responsible 
Company. For this reason the method adopted in some cases for es- 
timating damages by ascertaining the increased cost of insurance 
obtained elsewhere cannot be employed. And as his policy had no 
net value, the measure of recovery in the Lovell Case cannot be used. 
But the insurance was for the term of Lambert's life, and he had a 
right to hâve it remain in force subject to the continued payment of 
the premiums. 

In view of ail of the spécial circumstances of the case, the charac- 
ter of the policy, the physical condition of the insured, and the ab- 
sence of any measure promising more accurate compensatory results, 
we are of opinion that the recovery should be for the amount of 
the policy, less the cost of carrying it to maturity had it remained 
in force; ail amounts entering into the calculation to be valued upon 
a 6 per cent, basis as of May 1, 1899, the date of cancellation. Lam- 
bert died January 25, 1903, before the trial of his action, but had 
he lived évidence would hâve been admissible to show the life ex- 
pectancy of a man of that âge and so afflicted. And it is presum- 
able that such évidence would hâve established the very fact which 
afterwards appeared. At any rate, death has solved ail uncertainty. 
The policy was for $5,000 and was payable at death. Upon a 6 per 
cent, basis, the value of that sum on May 1, 1899, the day of the wrong- 
ful act of the association, was $4,295.55. The various premiums 
that would hâve been paid, had the policy remained in force, similarly 
discounted and brought back from their respective due dates, ag- 
gregate $1,822.25. 

The différence between thèse sums with interest from May 1, 1899, 
when the damage was sustained, to October 17, 1904, when the judg- 
ment was rendered, aggregating $3,283.70, is the proper amount of 
recovery. The judgment entered was for $4,495.49. 

The judgment of the Circuit Court is therefore reversed, and the 
cause remanded for a new trial, unless the défendant in error, by a 
proper remittitur filed in the Circuit Court, shall remit from the judg- 
ment there entered the sum of $1,211.79 with interest accrued upon 
the amount so remitted since the date of the judgment, and shall 
also file a certified transcript of such remittitur in this court within 
40 days from the filing of this opinion. If such remittitur and tran- 
script be filed, the judgment as so reduced will be affirmed, at the 
cost of the défendant in error. 
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SOUTHERN PAC. CO. v. CAVIN. 

(Circuit Court of Appeals, Ninth Circuit March 19, 1906.) 

No. 1,252. 

1. Courts — Fédérai. Courts — Rules of Décision. 

In an action by a passenger, for injuries sustained by tbe alleged négli- 
gence of a carrier, tbe Circuit Court of Appeals is governed by tbe law 
as declared by tbe United States Suprême Court witb référence to tbe 
measure of care required of the carrier. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, §§ 325, 
S27. 

State laws as rules of décision In fédéral courts, see notes to Wilson 
V. Perrin, 11 C. 0. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Carriers — Injxtbies to Passengebs — Btjrden of Pboof — Res Ipsa Loquitub. 

In an action against a carrier for injuries to a passenger, tbe happening 
of tbe Injurions accident establishes a prima facie case of négligence on 
tbe part of tbe carrier and tbe passenger being in tbe exercise of due care, 
the burden rests on the carrier to show tbat its whole duty was per- 
formed, and tbat the Injury was unavoidable by buman foresigbt. 

[Ed. Note. — For cases in point, see vol. 9, Cent Dig. Carriers, §§ 
1283-1294.] 

3. Damages — Instructions. 

In an action against a carrier for injuries to a passenger, an instruc- 
tion tbat if plaintiff ceceived tbe injuries complained of by reason of 
defendant's négligence alleged, and at tbe time of sucb injury plaintiff had 
been sufCering from some dlsease, and the injuries bastened tbe develop- 
ment of the disease, and thereby, without plaintifE's fault, bis présent 
condition resulted from sucb injury, tben be was entitled to recover sucb 
damages as tbe jury determlned he had sustained from tbe Injury, clearly 
limited plaintifC's recovery to the injuries he sustained by reason of 
defendant's négligence, and was therefore proper. 

4. Wbit of Error — Review — Damages — Bxcessiveness. 

In an action in the fédéral courts for porsonal injuries, the excessive- 
ness of the damages awarded can be reviewed only on a motion for a 
new trial in tbe trial court, and not on a writ of error. 

[Ed. Note. — For cases in point, see vol. 3, Cent Dig. Appeal and 
Error, §§3944-3947.] 

5. Evidence — Newspapees. 

Wbere, in an action for Injuries to a passenger défendant claimed tbat 
tbe accident resulted from a cloud burst whicb was an act of God, and 
a witness who testifled concerning tbe cloud burst stated tbat tbe editor 
of a newspaper had interviewed him concerning it, and had afterwards 
publisbed an account of the interview, sucb proof did not authorize tbe 
Introduction of the newspaper account in évidence. 

6. Carriers — Who are Passengers — Mail Clebks. 

A mail clerk wbile serving the United States on board a passenger train 
is to be regarded as a passenger. 

[Ed. Note. — For cases in point see vol. 9, Cent Dig. Carriers, §979. 
Wbo are passengers, see note to Chamblln v. Pierson, 31 C. C. A. 164.] 

7. Evidence — Examination of Experts — Référence to Authoeities. 

Wbere, in an action for Injuries to a passenger, a witness testifled tbat 
he had been a life Insurance agent for 11 or 12 years, was famillar witb 
the standard life tables and tbat the American expérience tables were 
the ones most commonly used in tbe United States, he was properly 
permitted to testify tbat according to those tables plaintiCC's expectancy 
was 29.62 years. 
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In Error to the Circuit Court of the United States for the North- 
ern District of California. 
See 136 Fed. 592. 

This action grew out of the same railroad accident that was under con- 
sidération in the case of Southern Pacific Company v. Schuyler, 135 Fed. 
lOlô, 68 C, C. A. 409. James C. Cavin was, as was Schuyler, a mail clerk 
on board the train at the time of the accident, and received severe injuries 
in the wreck, for vvhich he sued the railroad conipany for $40,000 damages, 
securing a verdict and judgment in the court below for $15,000. After the 
case was brought hère, Cavin died. His widow was appointed administratix 
of his estate, and as such was duly substituted as the défendant in error. 

In his complaint Cavin alleged that at the time he received the injuries in 
question he was a young, able-bodied, well-preserved, and healthy man, was 
ttien earning $1,400 a year, and that his then life expeetancy and period of 
such earning was 30 years. He alleged that by the derailment of the 
train on which he was at the time worliing as a United States mail clerk, 
and which he charged was caused by various alleged négligent acts and omis- 
sions of the railroad company, he was instantly rendered unconscious, and 
that thèse were his injuries : "His eyelid eut and the sight permanently In- 
jured ; received a severe eut under the chin ; left arm eut to the wrist f rom 
a point half way between the elbow and wrist; received injuries on the back, 
and to the spinal column, causing a partial paralysis of the lower limbs ; 
received internai injuries, serlously and permanently, injuriously affecting 
the lungs ; by said injuries plaintifC has suffered great physlcal pain and 
mental anguish, without any fault or neglect on his part, but solely through 
the négligence and want of care of said dépendant." 

The answer of the défendant company to the complaint denied ail of its 
allégations of négligence, and the extent of the plaintiff's injuries, and set 
up in défense that the accident in which Cavin was injured was the resuit 
of an unprecedented flood, and that in ail particulars it had exercised the 
greatest care, prudence, and foresight. 

The évidence In the case in respect to the cause and clrcumstances of the 
accident, is substantially the same as it was in the Schuyler Case, where they 
are detailed as follows : "The défendant in error was a mail clerk on a rail- 
road train which was ditched near Mill City by the washing out of a flll 
or embankment. The embankment was about 150 feet long, 24 feet high, 
and 16 feet wide at the roadbed, and sloped gradually downward and away. 
It was constructed at a point where a ravine or dry wash cornes down to the 
railroad. A culvert three feet by four feet was constructed through the 
embankment to carry off the water which came down the ravine. Shortly 
before the accident, a volume of water gathered at the embankment in excess 
of the capacity of the culvert. The flll was undermined by the water, and 
gave way beneath the weight of the train. The c-omplaint charged the plain- 
tifC in error with négligence in failing to exercise proper care in operating 
Its train, and in failing to construct and keep its roadbed in proper condi- 
tion and repair. The évidence was that the ravine, spoken of In the testimony 
as 'Willow Creek,' across which the embankment extended, was ordinarily 
dry, but that at times it carried large quantifies of water which came to 
it from a watershed of considérable area. The culvert had been sufficient, 
however, for many years, to carry away the water and prevent injury to the 
embankment. The train was wrecked about 6 o'clock in the morning. A 
culvert about three niiles west of the wreck, having a capacity three times 
that of the culvert at the place of the wreck, was found to be washed out 
at about 8 p. m. on the day before, and thereby the train on which the de- 
fendant in error was carried had been laid up for some six hours immediately 
before the wreck. No inquiry was made by the train crew, the wrecking crew, 
or any one as to the condition of the culvert at the place of the wreck. The 
water was running in the ravine there at 1 :30, some 15 hours before the wreck, 
and was rising rapidly In the creek during ail of that time. On the after- 
noon of the 16th, ditches around Mill City, which Is two miles from the 
place of the wreck, were running full of water. The température had 
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rlsen, a wann wlnd was blowing, raln was falling, the snow was melting. 
There was a Japanese track walker, whose duty it was to patrol the track, 
where the wreck occurred, from 1:30 p. m. to 6 p. m. of the 16th. He was 
not produced as a witness. There was évidence that the p]aintiff In error 
had made efforts to flnd him, but had been unable to discover him at the 
time of the trial of the cause, which was some two years after the wreck 
occurred. It was shown that he was at Mill City for about flve months after 
the date of the wreck, and that within less than three months after the 
wreck an action had been commenced against the platntiff in error to re- 
cover damages for the death of a passenger who had been killed In the wreck. 
About five hours prior to the accident a heavily loaded repair train passed 
over the flll wlthout difficulty, but the crew could not see down the embank- 
ment more than flve feet, and did not see the water which was dammed up. 
There was évidence of a cloud-burst, which lasted about 15 minutes, on the 
morning of the 16th, at a point about 25 miles from the place of the wreck. 
It was the contention of the plaintifC in error that the accident was caused 
by an unforeseen and unprecedented accumulation of water resulting from 
an act of God, and that It had used due diligence In constructing the embanfc 
ment and in patroUing its track." 

P. F. Dunne and Frank McGowan, for plaintifï in error. 
Houx & Barrett and James G. Maguire, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The principal points made on behalf of the plaintifï in error relate to 
the giving and the refusai to give, by the court below, certain in- 
structions to the jury. The one most urgently insisted on is the 
alleged error of the court in instfucting the jury, as it did, that "the de- 
railment of the car in which plaintiff was riding at the time of the 
wreck in question, is prima facie évidence of defendant's négligence, 
and the plaintifï being himself in the exercise of due care, the bur- 
deii is upon défendant to prove that it was not guilty of négligence, 
and that its whole duty was performed to guard against and prevent 
derailment; and the burden is upon it to prove that such derail- 
ment was unavoidable by the exercise of the foresight, vigilance, and 
diligence of a very cautions, prudent, and vigilant person." In the 
same connection the plaintifï in error requested, and the court below 
refused to give to the jury, this instruction: 

"In cases like the présent a prima facie case is establlshed when the 
plaintiff shows that he was injured while being carried as a passenger by the de- 
fendant, and the injury was caused by the manner in which défendant used or di- 
rected the instrumental Ity under its control. This fact, when established by évi- 
dence, but makes eut a presumptlve case on the issue of négligence, and is 
only satisfactory If uncontradicted. It Is not intended by this presumption, 
nor this instruction, to shift the burden of proof of the whole case to défend- 
ant. It means that upon a showing of thèse facts, plaintifC has established 
négligence on defendant's part, and défendant must meet this proof by show- 
ing that the Injury was wlthout any négligence on Its part." 

The action of the court in each particular was duly excepted to by 
the plaintifï in error, and is duly assigned for error. 

It is insisted by counsel that the instruction given by the court im- 
posed upon the plaintiff in error a greater burden than the law au- 
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thorîzes, in that it cast upon the plaintiff in error the burden of prov- 
ing that it was not guilty of négligence "with référence to the whole 
case, and not with référence to the particùlar act of derailment," 
and that it does not properly distinguisli between the burden of proof 
and the weight of évidence. Counsel rely, in support of their con- 
tention, particularly upon the cases of Patterson v. S. F. & S. M. 
Elec. Ry. Co. (Cal. Sup.) 81 Pac. 531, and Scott v. Wood, 81 Cal. 
398, 28 Pac. 871. In the latter case the court was considering the 
gênerai rule prevailing in ordinary civil actions. Whether there is 
any conflict or inconsistency between the Patterson Case and the 
subséquent one in the same court of Cody v. Market Street Ry. Co. 
(Cal. Sup.) 82 Pac. 666, and the prior cases of Green v. Pacific 
Ivumber Co., 130 Cal. 435, 440, 63 Pac. 747; Osgood v. Los Angeles 
Traction Ce, 137 Cal. 280, 70 Pac. 169 ; and Treadwell v. Whittier, 
80 Cal. 574, 22 Pac. 266, 5 L. R. A. 498, 13 Am. St. Rep. 17-'), we 
need not consider; for whatever the rule may be in the state courts, 
we are, in cases like the présent, to be governed and controlled by the 
law as declared by the Suprême Court of the United States. "Since 
the décisions in Stokes v. Saltonstall, 13 Pet. 181, 10 L. Ed. 115, 
and Railroad Company v. Pollard, 22 Wall. 341, 22 L. Ed. 877," 
said that court in Gleason v. Virginia Midland Ry. Co., 140 U. S. 
435, 443, 11 Sup. Ct. 859, 862, 35 L. Ed. 458 : 

"It lias been settled law in this court that the happening of an injurious 
accident is In passenger cases prima facie évidence of négligence on the part 
of the carrier, and that (the passenger being himself in the exercise of due 
care) the burden then rests upon the carrier to show that its whole duty 
was performed, and that the injury was unavoidable by human foresight. 
The rule announeed in those cases has received gênerai aceeptance; and was 
followed at the présent term in Inland & Seaboard Coasting Oo. v. Toison, 
139 U. S. 551, 11 Sup. Ct. 653. 35 L. Ed. 270." 

The reason for the rule is that in the very nature of things the 
passenger rarely, if ever, can know the cause or causes of tlie in- 
jury, while the carrier has the means at its command to show the 
facts, and, if it is free from blâme, to exonerate itself. Whitney 
V. Railway Co., 102 Fed. 850, 852, 43 C. C. A. 19, 50 L. R. A. 615 ; 
Denver & R. G. Ry. Co. v. Fotheringham (Colo. App.) 68 Pac. 978. 

The second of the principal contentions on the part of the plaintiff 
in error is, we think, equally without merit. It grows out of the 
following portion of the charge of the court: 

"You are further instructed that if you find from the évidence that the 
plaintiff received the injuries complained of by reason of the defendant's 
négligence alleged in the complaint, and that at the time of the réception of 
such injuries the plaintiff had been suflfering from some disease, and fur- 
ther find that such injuries hastened the development of the disease, and that 
thereby, without the fault of the plaintiff, his présent condition, whatever 
you may flnd that to be, has resulted from such injury, then I instruct 
you that the plaintiff is entitled to recover such damages as you may 
détermine he has sustained from the injury." 

By this instruction the jury was clearly limited in the awarding 
of damages, to such injuries as they should find the plaintiff sus- 
tained by reason of the defendant's négligence; which is in accord- 
ance with the rule laid down by Sutherland in his work on Damages- 
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(3d Ed.) in section 1244, and the other authorîties cited by counseî 
for the plaintiflf in error. The contention that the défendant was 
taken by surprise by the allégation contained in the complaint, to 
the efïect that Cavin was, at the time of the accident a well and able- 
bodied man, is negatived by the defendant's cross-examination of 
the plaintiff Cavin, and by its examination of the witness W. B. 
Coffey. We hâve examined the charge of the court below with care, 
and are of opinion that it very clearly and fairly gave the jury 
the law applicable to the case, and left the facts of it for their déter- 
mination. 

What was said by the Suprême Court in the case of Railroad Co. 
V. Winter's Adm'r, 143 U. S. 60, 75, 13 Sup. Ct. 356, 361, 36 L. Ed. 
71, answers two of the other points of the plaintiff in error: 

"Whether the verdict was excessive, is not our province to détermine on 
this writ of error. The correction of that error, if there were any, lay with 
the court below upon a motion for a new trial, the granting or refusai of 
which is not assignable for error hère. As stated by us in .Etna Life Ins. 
Co. V. Ward, 140 U. S. 76, 11 Sup. 720, 35 L. Ed. 371: 'It may be that If 
we were to usurp the functions of the jury and détermine the weight 
to be glven to the évidence, we might arrive at a différent conclusion. 
But that is not our province on a writ of error. In such 
a case we are conflned to the considération of exceptions, taken at the 
trial, to the admission or rejection of évidence and to the charge of the 
court and Its refusais to charge. We hâve no concern with questions of fact, 
or the weight to be glven to the évidence which was properly admltted.' " 

That the court below did not err in sustaining the objection to 
the admission in évidence of the article published in the Lovelocks 
Tribune, March 2, 1901, was held by this court in the case of South- 
ern Pacific Co. V. Schuyler, 135 Fed. 1015, 68 C. C. A. 409, and that 
Cavin, while serving as a United States mail clerk on board the de- 
fendant's train, is to be regarded as a passenger, was held by this 
court when the présent case was formerly under considération. Cavin 
v. Southern Pacific Co. (C. C. A.) 136 Fed. 592. But one other 
point made by counsel for the plaintiff in error need, we think, 
be specially mentioned, although we hâve given to ail of them care- 
ful considération, and that relates to the testimony of the witness 
Meals, who, having testified that he was a life Insurance agent, and 
had been such for 11 or 12 years, and was familiar with the standard 
life table used by life insurance companies, and that the American 
expérience tables are the ones most commonly used in this country, 
was permitted, against the objection of the plaintiff in error, to tes- 
tify that, according to those tables, Cavin's life expectancy was 
29.62 years. In this there was no error. Shover v. Wyrick (Ind. 
App.) 30 N. E. 207; Chicago, I. & L. Ry. Co. v. Neff (Ind. App.) 
56 N. E. 927. 

The iudgment is affirmed. 
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HARDIN et al. v. KBLLEY et al. 

(Circuit Court of Appeals, Eighth Circuit. March 26, 1906.) 

No. 2,198. 

1. Execution— Rédemption fbom Sale— South Dakota Statuts. 

An attaching creditor whose claim bas not been reduced tô judgment 
bas no riglit to redeem from an exécution sale of real estate, under Comp. 
Laws Dak. 1887, § 5150, which gives such right to tlie Judgment debtor 
or bis successor in interest and to a creditor "having a lien by judgment 
or mortgage on the property sold." 

[Ed. Note. — For cases in point, see vol. 21, Cent. Dig. Execution, § 837.] 

2. Same. 

Oomp. Laws Dalc. 1887, § 4339, giving one wbo bas a lien the right to 
redeem from a superlor lien on tbe same property, does not give an at- 
taching creditor vvhose claim bas not been reduced to judgment tbe right 
to redeem from a purchaser of tbe attached property at an exécution sale 
before the passing of the sberifC's deed, wbicb under other statutory pro- 
visions is not issued until the expiration of a year after tbe sale ; the 
Interest of such purchaser not being a lien in a légal sensé, but ratber an 
inchoate ownersbip wbicb may automatically ripen into a légal title with- 
out any (urther aet on bis part. 

[Ed. Note. — For cases in point, see vol. 21, Cent. Dig. Execution, § 837.] 

3. Peaudulent Conveyances— Judgment — Impeaoiiment by Otheh Creditors. 

Where a judgment is based upon an actual bona fide indebtedness, It 
cannot be Impeached by another creditor of the défendant because such 
défendant waived service, entered appearance, and confessed the indebted- 
ness, or otherwise facilitated the obtaining of tbe judgment, nor because 
of an agreement by the plaintifC to hold the property obtained by means 
of the judgment for a certain time for the benefit of. others vpbo would 
contribute to the payment of the debt and expenses of procuring the judg- 
ment. 

[Ed. Note. — For cases in point, see vol. 24, Cent. Dig. Praudulent Con- 
veyances, §§ 72, 73, 76, 79.] 

Appeal from tlie Circuit Court of the United States for Ihe District 
of Soutli Dakota. 

This case involves the validity of a judgment obtained by Kelley against 
the mining company and the right of Hardin, an attaching creditor, to redeem 
from an exécution sale. In February, 1901, the property of tbe mining com- 
pany was sold under an exécution on a judgment obtained in a state court in 
Lavrrençe county, S. D., and the certificate of sale was thereafter assigned 
to Kelley who also dlscbarged certain liens upon the property. In November of 
the same year, Hardin, in an actiçn against the company, caused a writ of 
attacbment to be levied upon the property, but be did not obtain judgment 
until after the period for tbe rédemption of Kelley's certiflcate of sale had 
expired. In January, 1902, one Hanschka, the assignée of a judgment for 
a small amount originally obtained before a justice of the peace, redeemed 
from the sale of Febuary, 1901, by paying to the sherifC the amount of Kelley's 
claims. Later in the same month Kelley obtained another judgment against 
the company for $7,548.50, and he utilized it In February, 1902, in redeeming 
from Hanschka by paying the necessary sum to the sherlff. On the teame day, 
Hardin, as attaching creditor, attempted in turn to redeem from Kelley. He 
deposited with the sherlff tbe amount wbicb Kelley had paid to Hanschka, 
wlth interest, but he did not deposit the amount of Kelley's last judgment, 
claiming that It was Inferior to bis own lien, and also that it was fraudulent 
and void and that there was no indebtedness owlng by the coftipany to Kelley 
upon which a judgment could be rendered. The Circuit Court held that Har- 
din, as an attaching créditer, was not entltled to redeem from Kelley, and 
that Kelley's judgment was valld and was recovered upon an existing bona 
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flde Indebtedness. The court, however, decreed that, whlle Kelley was en- 
tltled to a sheriff's deed, he should hold tltle as secnrlty for moneys advanced 
by hlm for the beneflt of the company subject to a duty to reconvey to the 
Company opon payment within six months of ail sums due him. Kelley Is not 
complaining of thls decree. Hardlu bas appealed. 

Chambers Kellar and Martin & Mason, for appellants. 
• .^illiam L. McLaughlin and Hiram T. Gilbert, for appellëes. 
•Btiote VAN DEVANTER, HOOK, and ADAMS, Circuit Judge s. 

HÔOK, Circuit Judge, after stating the case as above, dëlivered the 
opinion of the court. 

There are two separate provisions for rédemption in the laws oi 
South iDakota. In one it- is provided that property sold subject to 
rédemption may be redeemed by (1) the judgment debtor or his suc- 
cëssor in iiïterest, and (2) a creditor having a lien by judgment or 
mortgage on the property sold. Comp. Laws Dak. 1887, § 5150. 
When he attempted to redeem, Hardin was a mère attaching creditor 
who hâd Hot reduced his claim to judgment, and as suchhe had no 
right of 'rédemption under the foregoing provision. The judgmenc 
afterwardj^.obtained by him did not relate back so as to give him a 
right of rédemption as of the day of his attachment. Whether he had 
the right to redeem or not depended upon his status at the time he 
asserted it. He was not the judgment debtor or its successor in in- 
terest, nor did he hâve a judgment lien or a mortgage. 

Thé oj:hèr statutory provision authorizes one who has a lien to re- 
deem froni'à superior lien upon the sàme property (Comp. Laws 
Dak. 1887i § 4339), and Hardin's contention is that a purchaser at an 
exécution sale before the passing of the sheriff's deed is a mère lien 
holder, and his interest ih the land is a lien, and therefore an attaching 
creditor is given the right to redeem therefrom. It is true that the in- 
terest df a purchaser before rédemption and before deed has in some 
cases been termed a lien by way of distinguishment from the légal 
title which still remains in the judgment debtor. But in its usual and 
ordinary signification a lien is a claim which one person has on the 
property of another as security for some debt or charge for the pay- 
aient or satisfaction of which the property may be sold. When one 
purchasesat. an exécution sale he takes a step looking to the acquisi- 
tion of full title. He does not thereby become the creditor of any one, 
atld no one is iftdebted to him for tbe money he pays to the oiïicer 
making the sale. His iriterest should appropriately be termed an in- 
choate owhèrship which may automatically ripen into complète title 
Without anyifurther act on his part. Green v. Clark, 31 Cal. 593; 
Abadie v. Lobero, 36 Cal. 390, 397; Wright v. Douglass, 8 N. Y. 373, 
376; Trust Co.:v.:Bailey, 3 Edw. Ch. (N. Y.) 416; Smith v. Colvin, 
17 Barb. (N..Y.) 157; Small v. Sraall, 16 S. C. 64. Contra, Swain v. 
Loan Soc, 73 Cal.. 600, 21 Pac. 365, 12 Am. St. Rep. 118. The Su- 
prême Court oî. South Dakota has called it a "conditional équitable 
estate," àlso an "edtlitabfe' title." Wood v. Conrad, 3 S. D. 405, 50 N. 
W. ;905. In Çalifornia, under a similar statute, it has been termed 
an "équitable» estate" ; the court saying that the use of the word "lien" 
in corineetion therewith is not exact Page v, Roger s, 31 Cal. 294. 
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The right of an owner to pay off and discharge ail liens upon his 
property exists independently of statute, yet it is a familiar rule that 
the right is eut off and destroyed by a sale under exécution or decree 
of a court. It is then said to hâve been foreclosed. The right to 
redeem from a sale does not exist independently of statute (Parker v. 
Dacres, 130 U. S. 43, 9 Sup. Ct. 433, 32 L. Ed. 848), and this would 
seem to indicate that the interest of a purchaser is something différent 
from a lien. We are of the opinion that, after real property has been 
sold on exécution, an attaching creditor before judgment has no right 
tmder the South Dakota statute to redeem from the sale as from a 
superior lien. This conclusion is fortiiied by the fact that the Légis- 
lature of that State has made spécifie provision for rédemption from 
sales and has expressly confined the right to a class of persons which 
does not include holders of attachment liens. We do not understand 
the case of MacGregor v. Pierce, 17 S. D. 61, 95 N. W. 281, to be in 
conflict with thèse views, excepting in the incidental observation that 
a certificate of sale constitutes a lien in the nature of an équitable es- 
tate. ' 

So we turn to Kelley's judgment in virtue of which he redeemed 
from Hanschka. It is said by Harditt that this judgment is void, 
but as Hanschka accepted a rédemption by Kelley and is not objectiny 
it may be an interesting question whether Hardin, who as we hâve seeu 
is not in the position of a redemptioner, has any right to complain. 
If Kelley had not redeemed from Hanschka, the certificate of sale 
held by the latter would hâve ripened into a full and irredeemable 
title. If he chose to let those rights go to Kelley, even under the 
assertion of a void judgment, it is not clear that Hardin has any cause 
for complaint. He is not in point of law interested in the question 
whether the sherift''s deed belonged to Hanschka or to Kelley. Mac- 
Gregor V. Pierce, supra. 

But we do not rest our conclusion upon this ground. Omitting • 
.. unnecessary a rehearsal of the évidence concerning the indebtedness 
of the Company to Kelley, it is sufficient to say that the report of the 
master and the conclusion of the court that the company was indebted 
to Kelley in the amount for which he obtained judgment are clear- 
ly sustained by the évidence. This being true, it was proper for the 
officers of the company to give Kelley a note and to aid him in quickly 
securing a judgment by waiver of service, entry of appearance, and 
confession. AU objections to the judgment ïail upon the establishment 
of the existence of the indebtedness. Nor is the judgment avoided 
because Kelley agreed to hold title if he secured it for the benefit of 
those who would contribute towards the cost of acquiring, protecting, 
and déveloping the property. 

So far as Hardin was concerned Kelley was entitled to a sheriff's 
deed conveying him an absolute title. As the court decreed that he held 
the title as security, Hardin cannot complain of the amount found due 
Kelley, and that it included the latter's disbursements down to the 
date of the référence to the master. Hardin, as a stockholder, got 
something he was not entitled to, and he cannôt be h^ard to say that 
he should hâve had more. Moreover, it would hâve been unjust to 
charge Kelley as a trustée, as was donc, in substance, without providing 
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for' full tèimbursement foir ail payments whenever made. The conten- 
tion regarding the nonproduction of certain évidence is partly dis- 
posed of by the above considération and fully by the observation that 
it is immaterial so far as Hardin is concerned that the moneys ad- 
vânced by Kelley came from another company of which he was treas- 
urer rather than from his own private funds. 
The decree of the Circuit Court is affirmed. 



WHITFIBLD V. JETNA LIFE INS. CO. 
(Circuit Court of Appeals, Eighth Circuit. March 7, 1906.) 
No. 2,013. 

InsueXnce— Insurance on Life— Suicide Statutb of Missouei— Consthuo- 

TION. 

■Section 7896, Eev. St Mo. 1899, wliich provides: "In ail sults upon 
policies of Insurance on llfe hereafter, issued by any company dolng busi- 
ness in this State, to a citizen of this state, it shall be no défense that the 
insured committed suicide, unless it shall be shown to the satisfaction 
of the court or jury trying the cause, that the insured contempla:ted suicide 
at the time he made his application for the policy, and any stipulation 
in the policy to the contrary shall be vold," being in dérogation of the 
conimoii law, in restraint of the freedom of contract and subversive of 
Sound morality, should recelve a restrictive rather than an expansive 
construction and when so construed It prevents the suicide of an in- 
sured, whether sane or Insane, from avoiding his Insurance, either by 
opération of law or by stipulation of the parties, unless the act was con- 
templated by him at the time of making application for the policy, but 
it does nottake from the parties the right to contract respecting the 
classiflcatiori of risks and the amount of Insurance which shall be pro- 
vided for each, so long as they do not substantlally eliminate suicide from 
the risks covered by any policy to which the statute is applicable. 

[Ed. Note. — Suicide as a défense to action on life policy, see notes to 
, JEtna Life Ins. Co. v. Florida, 16 G. C. A. 623; Fidelity and Casualty 
Co. y, Egbert, 28 C. C. A. 284.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

On the Sd day of Noyember, 1900, the .Situa Life Insurance Company, a 
corporation created under the laws of Conneeticut and dolng business in the 
State of Missouri, issued In the latter state to James Whitfleld, a citizen of 
that state, a policy of accident Insurance, the material portions of which are 
as follows: 

"Twentieth Century Combinatlon. 

Principal Sum, $5,000.00. Accident Policy. Premlum, $6.25. 

"The iEtna Llfe Insurance Company, of Hartford, Conn., In considération 
of the warrantiés made in the application for this Insurance and of the sum 
of six 25-100 dollars, does hereby insure James Whitfleld, of the town of 
Kansas City, County of Jackson, State of Missouri, under classification Pre- 
ferred, being a sporting editor K. C. Star by occupation, for the term of 3 
months from the 29th day of Nov., 1900 (çommencing and endlng at, twelve 
o'clock, nooin, standard time) in the sum of twenty-flve no-100 dollars per 
week iûdéninlty àgalnst loss of time resultlng from bodily Injuries effected, 
during the term of this Insurance, throùgh external, violent, and accidentai 
means, whichi shall indepeudentl; of ail other causes, immediately, continu- 
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onsly and whoUy disable hlm from proseeuting any and every kind of busi- 
ness pertaining to hls occupation, above stated; or If such injuries shall not 
wholly disable the insured, as above, but shall immediately, continuously, 
and wholly disable him from the performance of one or more important 
daily duties pertaining to his occupation, or if, followed by a period of total 
disability resulting from such Injuries, he shall be in like manner partially 
disabled, the eompany will pay two-fifths of the weelily Indemnity herein 
provided for total disability for the period of such partial disability, but not 
for more than twenty-six consécutive weelis of partial disability, nor will pay- 
ments be made for total disability or total and partial disability combined 
exceeding in amount the principal sum insured by this policy as stated 
in clause E. * * » 

"(a) If such injuries alone resuit witL/n ninety days in loss by removal 
of both hands at or above the wrists, or both feet at or above the ankles, 
or one hand and one foot at those places, or the Irrecoverable loss of the en- 
tire sight of both eyes, then the insured shall be paid the full principal sum 
insured in lieu of weeUly indemnity as herein provided, and this policy shall 
thereupon cease and be surrendered to the eompany. 

"(b) If such injuries alone resuit within ninety days in loss by removal 
of right hand at or above the wrist, or either leg at or above the knee the 
insured shall be paid one-half the principal sum Insured in lieu of weekly 
indemnity as herein provided, and this policy shall cease and be surrendered 
to the eompany. 

"(c) If such injuries alone resuit within ninety days in loss by removal 
of the left hand at or above the wrist, or either foot at or above the ankle, 
the insured shall be paid one-fifth the principal sum Insured in lieu of weekly 
indemnity as herein provided, and this policy shall cease and be surrendered 
to the eompany. 

"(d) If such injuries àlone resuit within ninety days in the irrecoverable 
loss of the entire sight of one eye, the insured shall be paid one-eighth the 
principal sum insured in lieu of weekly indemnity as herein provided. 

"(e) If death results solely from such injuries within ninety days, the said 
eompany will pay the principal sum of flve thousand no-100 dollars to Amanda 
M. S. Whitfield, his wife, if living ; and in the event of the death of the said 
beneficiary before the death of the insured, to the executors, administrators, 
or assigns of the insured. 

"(f) If Injuries are sustalned by means as aforesaid, (1) while the in- 
sured is rlding as a passenger in or on any public passenger conveyance, 
using steam, compressed air, gasoline, cable or electricity as a motive power, 
or (2) while riding in a regular passenger elevator, or (3) while riding a 
bicycle (not in a race for prize or purse, concerning which risk, see condi- 
tion two), or (4) in conséquence of the burriing of a building in which the 
insured shall be at the commencement of the fire, the amount to be paid shall 
be double the sum specifled In the clause under which claim is made, subject 
to ail the conditions of this policy. 

"This policy is issued and accepted subject to the followlng conditions: 
* * * 

"(2) If the insured is ♦ * * accidentally injured while riding a bi- 
cycle in a race for a prize or purse, the amount payable will be one-third 
of the double benefits provided by clause 'f hereof. 

"(3) * * « Clause 'f above shall not apply to accidents happening 
while the Insured is boarding or alighting from a street car. 

"(4) In the event of death, loss of limb or sight, or disability due to 
sunstroke or freezing; oï due to unnecessary exposure to obvions risk of 
injury or obvions danger; or due to contact with polsonous substances other 
than to the septic poisoning of wounds accidentally inflicted ; or due to hernia, 
the resuit of an accident happening subséquent to the issue of this policy; 
or in event of death followlng bodily injuries of which there existed no ex- 
temal or visible mark upon the body of contusion or wound suffleient to cause 
death (accidentai drowning only excepted) and an autopsy showed that such 
injuries contributed materially to the death of Insured, then In ail such cases 
referred to in this paragraph, the limit of this Company's llablllty shall be 
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one-flfth the amonnt otherwlse payable under thls pollcy, anythlng to the 
contrary In thls pollcy notwlthstandlng. 

"(5) In the event of death, loss of Umb or slght, or dlsability due to In- 
juries Intentionally infllcted upon the insured by any other person (except 
assaults committed for the sole purpose of burglary or robbery), whether 
such other person be sane or Insane, or under the influence of Intoxlcants 
or not; or due to Injuries recelved whlle flghtlng or In a rlot; or due to In- 
juries Intentionally Infllcted upon the Insured by hlmself ; or due to suicide, 
sane or lasane; or due to the taking of poison, voluntarily or involuntarily, 
or the Inhallng of any gas or vapor; or due to injuries received whlle under 
the Influence of intoxlcants or narcotics, then in ail such cases referred to in 
thls paragraph, the limlt of the company's liabillty shall be one-tenth the 
amount otherwlse payable under thls pollcy, anythlng to the contrary in 
thls pollcy notwlthstandlng." 

By the regular payment of quarterly premiums In advance the pollcy was 
continued In force untll and includlng the 7th day of Aprll, 1902, when' the 
Insured died from bodily Injuries eaused by a plstol shot Intentionally flred 
by hlmself for the purpose of thereby taking bis own life, the death being 
due to suicide. Amanda M. S. Whitfleld, the beneflciary In the event of 
death,, gave due notice and made due proofs of the death, and demanded pay- 
ment of the pollcy. The company tendered to her $500 as the amount stipu- 
lated to be paid in the event of death by suicide, but she refused to accept 
that sum and brought an action upon the pollcy. The trial was to the court, 
under a virrltten stipulation walving a jury, and resulted in a spécial flnding 
of the facts hère stated, upon which judgment was given for the plalntiflf 
in the sum of $500. 125 Fed. 269. She sought to recover $5,000, and In fur- 
therance of that claim prosecutes thls writ of error. 

Frank Hagerman, for plaintiff in error. 

James C. Jones (Lon O. Hocker, L. C. Boyle, W. F. Guthrie, L. F. 
Davison, and C. G. B. Drummond, on the brief ) , for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and LOCH- 
REN, District Judge. 

VAN DEVANTER, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

The only question arising upon this record is, whether the court 
failed to give proper effect to the statute of Missouri which provides : 

"In ail sults upon pollcles of Insurance on llfe hereafter Issued by any com- 
pany doing business in thls state, to a citizen of this state, It shall be no 
défense that the insured committed suicide, unless it shall be shown to the 
satisfaction of the court or jury trying the cause, that the insured contem- 
plated suicide at the tlme he made his application for the pollcy, and any 
stipulation In the pollcy to the contrary shall be void." Rev. St. 1899, § T89B. 

As the policy was issued and delivered in Missouri to one of hér citi- 
zens by a company doing -business in that state, there can be no ques- 
tion, but that efïect must be given to the statute, if it is applicable 
to a policy, Hke the one hère sued upon, which insurés against death 
resulting solely from injuries effected through external, violent, and ac- 
cidentai means ; and that it is appliable to such a policy is determined in 
Logan V. Fidelity and Casualty Co., 146 Mo. 114, 47 S; W. 948. 
But that our référence to that cause may hot be misunderstood, it 
may be properly observed that we do not understand it as holding 
that, by reasoh of the statute, every policy of insurance on life, issued 
by a company doing business in Missouri to a citizen of that state, 
covers déathby suicide ir respective of the scope or character of the 
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policy. To illustrate, we do not understand it as holding that the effect 
of the statute is that an insurance against death resulting from a par- 
ticular disease or from the hazards of a particular employment or mode 
of travel is also an insurance against death by suicide. Rightly 
considered, the holding in this respect is nothing more than that the 
statute is applicable to insurance against loss of life by external, vio- 
lent, and accidentai means, because this, as was hêld in Accident Ins. 
Co. V. Crandal, 120 U. S. 527, 533, 534, 7 Sup. Ct. 685, 30 L. Ed. 740, 
includes suicide by one who is insane. That this is so is shown, as 
we think, by the court's statement (page 120 of 146 Mo., and page 

949 of 47 S. W.) of the sole question presented for décision, viz. : 

"Is suicide in tliis state a valid défense to an action upon a policy of in- 
surance Issued by an accident Insurance Company, containing provisions such 
as the one in controversy, wliere it is not shown that the insured contemplated 
suicide' at the time he made hls application for the policy (and it belng ad- 
mitted that the assured afterwards came to his death from external, violent 
and accidentai means) î" 

And by that portion of the opinion (page 123 of 146 Mo., and page 

950 of 47 S. W.) in which it is said: 

"When a policy covers losa of life from external, violent, and accidentai 
means alone, why is it not insurance on life? Such a provision incorporated 
in a gênerai life insurance policy admittedly would be Insurance on life, then 
why less insurance on life because not coupled with provisions covering loss 
of life from unusual or natural causes as well? If one holds a gênerai life 
policy and an accident policy, and is killed by llghtning or commits suicide, 
so that he may be said to hâve died by accidentai means, both the companies 
should pay, and the stipulation against llability in the event of suicide in 
the policies should be no more a défense against the suit upon the accident 
policy, providing against death from accidentai cause, than against the policy 
which goes further and covers death from other causes as well." 

But the question arising upon this record is not solved by ascer- 
taining that the statute is applicable to the policy sued upon. It 
must also be ascertained whether, apart from the qualifying clause, 
the efïect of the statute is to prevent the suicide of an insured from 
operating as an avoidance of his insurance, either by opération of law 
or by reason of some stipulation in the policy ; or whether it goes fur- 
ther and prevents ail discrimination against suicide as a risk. If the 
latter be the correct view, as is asserted by the plaintiff, it follows log- 
ically that in a policy where the risks are classified and a distinct 
amount of insurance is provided for each class, suicide must be in- 
cluded among the risks for which the highest amount of insurance is 
provided, although the insured may not care to pay the cost of pro- 
viding so much insurance for that risk or may deem it prudent to pro- 
vide a larger amount of insurance for others. Either this is so 
or the parties are left free to contract respecting the classification of 
the risks and the amount of insurance which shall be provided for 
each, so long as they do not indirectly but substantially make suicide 
a défense to an action upon the policy. 

We think there are insuperable objections to the plaintifï's conten- 
tion. The statute abrôgates a common law défense and puts a restraint 
upon the freedom of contract. This alone indicates that it should re- 
ceive a restrictive rather than an expansive construction. Brown v. 
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Baity, 3 Dali. 365, 367, 1 h. Ed. 638; McCool v. Smith, 1 Black 459, 
470, 17 Iv. Ed. 218 ; Shaw v. Railroad Co., 101 U. S. 557, 565, 35 L. Ed. 
892 ; Baltimore, etc., Ry. Co. v. Voight, 176 U. S. 498, 505, 20 Sup. Ct. 
385, 44 L. Ed. 560; Prescott, etc., Co. v. Atchison, etc., Co. (C. C.) 
73 Eed. 438; Barry v. Snowden (C. C.) 106 Fed. 571; Smith v. 
Spooner, 3 Pick. (Mass.) 229. But the occasion for avoiding an ex- 
pansive construction is more apparent when it is considered that the 
statute makes the willful self-destruction of the insured whilst sane 
an insurable risk, and that the restraint which it puts upon the right 
of the parties to contract according to their own judgment applies to 
that risk as well as to the risk of the insured dying by his own hand 
whilst insane. Knights Templar, etc., Co. v. Jarman, 44 C. C. A. 93, 
104 Fed. 638; s. c, 187 U. S. 197, 23 Sup. Ct. 108, 47 L. Ed. 139. 
Of insurance against the insured's suicide whilst sane, it is said in Ritter 
V. Mutual Life Ins. Co., 169 U. S. 139, 154, 18 Sup. Ct. 300, 42 L. Ed. 
693, in connection with an extended considération of the authorities: 

"When the policy is silent as to suicide, it is to De talien that the subjeot 
of the insurance; that is, the life of the assured, shall not be intentionally and 
directiy, with whatever motive, destroyed by liim when in sound mind. To 
hold otherwise is to say that the occurrence of the event upon the happening 
of which the Company undertooli to pay, was intended to be left to his option. 
That View is against the very essence of the contract. There is another con- 
sidération supporting the contention thât death Intentionally caused by the 
act of the assured when In sound mind— the policy being silent as to suicide — 
Is not to be deemed to hâve been within the contemplation of the parties ; 
that is, that a différent view would attribute to them a purpose to make a 
contract that could not be enforced without Injury to the public. A contract, 
the tendency of which is to endan^er the public interests or injuriously affect 
the public good, or which is subversive of sound morallty, ought never to 
receive the sanction of a court of justice or be made the foundation of ita 
Judgment. If, therefore, a policy — talien out by the persoa whose life is in- 
sured, and in which the sum named is made payable to himself, his executors, 
adminlstrators or assigns— expressly prpvlded for the payment of the sum 
stipulated when or If the assured, in sound mind, toolc his own life, the con- 
tract, even If not prohibited by statute, would be held to be against public 
policy, in that It tempted or encouraged the assured to commit suicide in order 
to malie provision for those dépendent upon hini, or to whom he was indebted." 

It hardly needs statement that a thing which is inherently subver- 
sive of sound morality is none the less so because sanctioned by statute, 
and y et if the statute violâtes no constitutional provision or principle 
efïect must be given to it and the responsibility for its enactment and 
conséquences must rest with the Législature. Courts, however, alwajs 
avoid a construction which will render a statute. subversive of sound 
morality, unjust, or absurd, if a more sensible construction can be 
given to it ; and, if its terms be such that it must unavoidably lead to 
evil, unjust, or absurd conséquences, the courts give to it such efïect 
only as is necessarily required by the clear import of its language. 
This is not rejecting or revising the action of the Législature, but ef- 
fectuating what is reasonably and conclusively presumed to be its real 
intent. United States v. Kirby, 7 Wall. 482. 19 L. Ed. 278; Holy 
Trinity Church v. United States, 143 U. S. 457, 459, 461, 12 Sup. Ct. 
511, 36 L. Ed. 226; Lau Ow Bew v. United States, 144 U. S. 47, 59, 
12 Sup. Ct. 517, 36 L. Ed. 340; In re Chapman, 166 U. S. 661, 
667, 17 Sup. Ct. 677, 41 L. Ed. 1154; Knowlton v. Moore, 178 U. S. 
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41, 77, 20 Sup. Ct. 747, 44 L. Ed. 969 ; Knights Templar, etc., Co. 
V. Jarman, 187 U. S. 197, 301, 33 Sup. Ct. 108, 47 L. Ed. 139 ; St. 
Louis, etc., Co. V. Evans, etc., Co., 85 Mo. 307, 329 ; State v. Chyo 
Chaigk, 93 Mo. 395, 408, 4 S. W. 704; Verdin v. City of St. Louis, 131 
Mo. 26, 163, 33 S. W. 480, 36 S. W. 53. And so it is to efifectuate the 
true législative intent that a statute in dérogation of the common law 
or in restraint of the freedom of contract is held to make no change in 
the law which it does not fairly express. 

Applying thèse rules of interprétation to the présent statute, we think 
that while it prevents the suicide of an insured, whether sane or in- 
sane, from avoiding his Insurance, either by opération of law or by 
stipulation of the parties, unless the act was contemplated by him at 
the time of making application for the policy, it leaves the parties free 
to contract respecting the classification of the risks and the amount 
of Insurance which shall be provided for each, so long as they do not 
by that means indirectly but substantially make suicide a défense to 
an action upon the policy. 

The contention to the contrary is rested upon the déclaration that 
"it shall be no défense that the insured committed suicide," and is, 
that when a policy insures against death by one or more means in a 
specified amount and against death by suicide in a lesser amount, sui- 
cide is thereby made a partial défense to an action on the policy. We 
cannot assent to this vievv. To do so is to discard the rational and es- 
tablished rules of interprétation before stated. The statute does not 
say that the amount of insurance provided for in the event of death 
by suicide shall not be less than is provided for when death results in 
some other way, nor that there shall be no discrimination of any kind 
against suicide as a risk. Nor is it an apt or natural way of expressing; 
that thought to déclare that it shall be no défense that the insured 
committed suicide, and that any stipulation to the contrary shall be void. 
In the absence of the statute an insured's suicide whilst sane avoids 
his insurance, not partially but completely, and, under the qualifying 
clause of the statute, that is still the effect of such self-destruction, if 
it was contemplated by the insured at the time he made application for 
the policy. Thus the défense which the statute is primarily designed 
to ajjrogate, as also the one which it still sanctions, is a complète and 
not a partial one. Moreover, we think it is altogether a mistaken use 
of the word défense to say that a policy which provides for insurance 
against death by one or more means in a specified amount and against 
death by another means in a lesser amount, makes death by the latter 
means a défense, partial or otherwise, to an action on the policy. On 
the contrary, such a policy accepts as a risk death by the latter means, 
and in the event of its occurrence gives a right of action against the 
insurer. Thèse considérations convince us that the statute does not 
abridge the freedom of contract further than to prevent the élimina- 
tion of suicide from the risks covered by any policy to which it is 
applicable. But it is said that if this be so the statute can be evaded 
and its purpose defeated by providing for the payment of some incon- 
siderable sum, such as one dollar, in the event of suicide. We think 
otherwise. That would be an indirect but substantial élimination ci 
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suicide from.therisks covered by tjie policy and would be as much 
withîn the inhibitjon pf the statute as would be a stipulation directly de- 
claring suicide to be a défense. We do net doubt that any policy fall- 
ing\yithintlie,. opération of the statute must provide , substantial in- 
surance ag^inst suicide, but beyond this the freedom of contract is 
not affected. , 

Itis also said that; the courts of the state and this court hâve hereto- 
fore placed upon the statute a construction différent from that given 
to it in; this opinion, and the following cases are cited as sustaining the 
contention: Logan v. Fidelity and Casualty Co., 146 Mo. 114, 47 
S. W. 948 ; Knights Templar, etc., Co. v. Berry, 1 C. C. A. 561, 50 Fed. 
511; Knights Templar, etc., Co. v. Jarman, 44 C. C. A. 93, 104 Fed. 
638; Keller v. Travelers'Ins, Co., 58 Mo. App. 557. The first three 
contain no statement, discussion or décision of the question now under 
considération. The policy sued upon in each attempted in terms or in 
effect to eliminate suicide from the risks covered by it and to provide 
that in the event of the death of the insured by that means the insurer 
would be liable only for the repayment of what it had received in the 
way of premiums or assessments. Thus, instead of accepting suicide 
as a risk, the policy attempted to make it a ground for completely 
avoiding the right to any Insurance. It is doubtful whether the policy 
sued upon in the other case is properly distinguishable from those just 
described; but, if it is, the case tends to sustain the plaintiff's conten- 
tion, because it was there held by the St. Louis Court of Appeals, 
Judges Bond and Rombauer, that where a policy provides that the 
insurance in the event of the insured's suicide shall be less than when 
death results from other causes, it thereby makes suicide a partial 
défense to an action upon the policy, and in that respect is violative of 
the statute. We are unable to assent to that conclusion. The consid- 
érations before mentioned persuade lis that it is clearly wrong, and as 
the St. Louis Court of Appeals, while of high repute, is not a court of 
last resort, whose décisions settle the law of the state, we must give 
efifect to our own interprétation of the statute. 

Looking;at the présent policy, the material portions of which hâve 
been heretofore set forth, we find that it is headed "Principal Sum 
$5,000"; that in the event of injury not resulting in death it provides 
for certain payments graduated according to the circumstances, nature 
and extent of the injury, and that in the event of death, it provides 
for the payment (a) of double the principal sum when death results 
from injury sUstained while the insured is riding as a passenger in or 
on any public passenger conveyance, etc.; (b) of the principal sum 
when death results from injuries not otherwise classified; (c) of two- 
thirds of the principal sum when death results from injury sustained 
while riding a bicycle in a race for prize or purse; (d) of one-fifth of 
the principal sum when death is due to sun-stroke, freezing, unneces- 
sary exposure to obvions risks of injury, etc.; (e). of one-tenth of 
the principal sum when death is due to injuries intentionally infiicted 
upon the insured by another or is due to suicide, sane or insane, etc. 
The classification of the several risks appears to be rational and honest, 
and the amount of insurance provided for the class which includes 
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suicide is $500, a very substantial sum when compared with $6.25, the 
premium paid. Considered in its entirety, the policy precludes any 
suggestion of a purpose to évade the statute. 

The plaintiff places some reliance upon the particular language in 
which the parties hâve expressed their engagement and points out 
that one paragraph of the policy is so framed that if not otherwise 
restrained, it créâtes a liability on the part of the insurer in the sum 
of $5,000 in the event of the death of the insured by any means cov- 
ered by the policy, and that another paragraph is so framed that it 
reduces the liability to $500 in the event of death by suicide. This it 
is said indicates a purpose to make suicide a' défense, to the extent of 
$4,500, to an action on the policy. There are two answers to this. 
One is, that the paragraph first named is not the whole policy, but only 
part of it, and that an action instituted to enforce that paragraph, re- 
gardless of the proper effect thereon of other paragraphs, would not, 
in truth, be an action on the policy, but an inadmissible action on an 
inséparable portion of it. The other is that as it was consistent with 
the statute for the parties to enter into an engagement, whereby the 
amount of insurance provided for in the event of suicide was less than 
the amount provided for in the event of death by other means, it is 
immaterial in what particular language they hâve expressed that en- 
gagement. 

Our conclusion is that the judgment was right, and it is affirmed. 



DEMOLLI T. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. March 16, 1906.) 

No. 2,214. 

1. PosT Offices — Deposit or Obscène Matteb in the Mail. 

It is not essential to tlie commission of tlie offense prescribed by sec- 
tion 3893 of the Revised Statutes [U. S. Comp. St. 1901, p. 2658] that 
the entire contents of the newspaper, or other parcel, deposited in the 
mail, be objectionaWe In character, or that the offender's responsibility 
for its being put in the mail extend to its entire contents. Nor is it 
essential that the objeetionable matter be deposited in the mail by the 
offender himself, or by another acting under bis express direction, be- 
eause he is equally responsible if it is deposited therein as a natural and 
probable conséquence of an act intentionally done by him with knowl- 
edge that such will be its natural and probable effect. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dlg. Post Office, § 50. 

Nonmailable obscène matter, see note to Timmons v. United States, 30 
C. C. A. 79.] 

2. Same. 

One who causes obscène matter written by him to be printed in a news- 
paper, intending thereby to bring it to the attention of the readers of 
the paper, and knowlng at the time that the established and regular 
mode of transmitting the paper to its readers is by the use of the mail, 
knowingly causes the objeetionable matter to be deposited in the mail, 
within the meaning of section 3893 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 2658], when in such regular course the paper, with the ob- 
jeetionable matter printed therein, is deposited in the post office for mail- 
ing and delivery. 
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S. CsiuiNAii XiAM — Motion IN Areest OT JuDGMENT. 

Jndgment can be arrested only for matter appearing on the face Of the 
record, and the évidence Is not part of the record for this purpose. 

[Ed. Note. — For cases In point, see vol. 15, Cent. Dig. Crlmlnal Law, 
§ 2423.] 

4. Same — ^Deiîciency in Judgment Entby — Supplied bt Refbbbnce to Otheb 
Pabts of Record. 

Where the judgment as entered In a eriminal case falls to specify the 
offense for which the sentence is imposed, the defleiency œay be supplied 
by référence to what appears in other parts of the record. 
Hook, Circuit Judge, dissenting. 
(Syllabus by the Court) 

In Error to the District Court of the United States for the District 
of Colorado. 

R. S. Morrison and John H. Murphy (E. D. De Soto and J. W. 
Woten, on the brief), for plaintiff in error. 

Earl M. Cranston, U. S. Atty. (Ernest Knaebel, Asst. U. S. Atty., 
on the brief). 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

VAN DEVANTER, Circuit Judge. Charles Demolli was tried and 
convicted under section 3893 of the Revised Statutes [U. S. Comp. St. 
1901, p. 2658] on an indictment charging him with having knowingly 
deposited and caused to be depo'sited in the post office at Trinidad, 
Colorado, for maihng and delivery, a newspaper called "Il Lavoratore 
Italiano" and containing Certain obscène, lewd, and lascivious articles, 
The indictment contained two counts, which differed, in that one had 
référence to an issue of the paper dated March 13, 1904, and containing 
an article entitled "Lettera Aperta," and the other had référence to an 
issue of the paper dated one week later and containing an article en- 
titled "Next Time." 

The first question presented for our considération arises on the 
court's refusai at the close of the évidence to direct a verdict of not 
guilty, and is: Was there any substantial évidence that the objection- 
able matter was, by the défendant, knowingly deposited, or caused to 
hp deposited, in the post office for maihng or deHvery? It is not ques- 
tioned that there was ample évidence of the deposit in the post office, 
for mailing and delivery, of the newspapers containing the objection- 
able matter, but only that there was any évidence that the défendant 
was responsible for the objectionable matter being so put in the mail. 

While there was évidence that the défendant had personally par- 
ticipated in mailing prior issues of the newspaper, it is practically, 
and we think correctly, conceded by counsel for the government that 
there was really no évidence that he personally participated in mailing 
tiie two issues named, or expressly directed or requested that they be 
mailed. But there was substantial évidence tending to show thèse 
façts : The défendant was one of the founders of the paper, had been 
its editOT, and took an interest in its continued existence. At the times 
of the acts charged he was national organizer of the labor union which 
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owned the paper, and in whose interest it was conducted. He was in 
the habit of frequenting its printing officç, and that was the place 
where he did ail his writing. He had been instrumental in having 
the paper admitted to the mails as second-class matter, had personally 
participated in mailing prior issues of it, and knew that the established 
and regular mode of distributing it among its readers was by the use 
of the mails. While having no authority over its publication or the 
mode of its distribution, he was permitted to write for it as a cor- 
respondent. Testifying in his own behalf, he said: "The paper was 
a union paper, and necessarily I sent some articles to be published — 
correspondence." He wrote the objectionable articles, and caused 
them to be published in the paper over his signature. In an affidavit 
made shortly thereafter he stated that the articles wei-e "published 
by my direction and not with the knowledge or consent of either Mr. 
Wm. Howells or John Simpson." Howells and Simpson were the 
controlling officers of the paper. His purpose in having the articles 
published was to bring their contents to the attention of the readers 
of the paper. The iîrst article concluded with the words "Next Time," 
the title of the second article, which opened with the sentence, "What 
I promised to the readers I will maintain," and concluded with the 
words, "In the next number the thrust to the other monkeys." There 
was otherwise an obvious connection between the two articles, and 
they were much the same in character. They appeared in regular 
issues of the paper, and thèse were in due course put in the process 
of distribution through the mail. 

A more extended statement of the évidence is not necessary. We 
think what has been recited constitutes substantial and persuasive évi- 
dence that the défendant knowingly caused the objectionable matter 
to be put in the mail. By this it is not meant that there was any 
évidence that he was responsible for the mailing of the newspapers, 
as such, or for the mailing of anything more than the objectionable 
articles published by his direction. It is not essential to the commis- 
sion of the offense prescribed by the statute that the entire contents 
of the newspaper, or other parcel, deposited in the mail, be objection- 
able in character, or that the offender's responsibility for its being put 
in the mail extend to its entire contents. Nor is it essential to the 
commission of the offense that the objectionable matter be deposited 
in the mail by the offender himself, or by another acting under his 
express direction, because he is equally responsible if it is deposited 
therein as a natural and probable conséquence of an act intentionally 
done by him with knowledge at the time that such will be its natural 
and probable effect. To illustrate: If one intentionally and secretly 
inserts a lascivious writing in an unsealed letter written by another, 
which he knows is intended to be transmitted through the mail, and 
which is afterwards sealed and put in the mail for transmission, with- 
out the présence of the objectionable writing being discovered, he is 
as guilty under the statute as if the letter were his, and, with the 
objectionable writing, were deposited in the mail by another acting 
under his express direction. So also if, with the knowledge and con- 
sent of the writer, one intentionally causes a lascivious picture to be 
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ihiserted îii an ttnsëàléd letter written by another, whîch lie Icnows is 
Mtended to be trànsmittedthrough the mail, arid which is afterwards 
sealed and put in the mail for transmission with the objectionable pic- 
ture therein, he is guilty under the statute, although he did not say 
àliythipg about mailing the letter or picture. In either case he is 
guîi.ty, because he intentionally does an act, the natural and probable 
conséquence of which, as known at the time, is that the objectionable 
itiatter will be deposited in the mail along with the other contents of 
the letter. In the fine of causation his act is a proximate cause of the 
objectïohable matter being put in the mail. 

If the évidence before rëcited was true, as was found by the jury, 
t|he défendant was responsible for the mailing of the objectionable mat- 
ter. He set m opération and made Use of an agency which, as he 
knew at the time, would, according to its established and regular 
course, cfarry the objectionable matter through the mail to the persons 
to whose attention he designed it should be brought; and it does not 
lie with him to say that whoever was in charge of the paper might 
hâve rejècted his articles/ that the typesetter might hâve refused to 
put therh in type, or thàt whoever in regular course deposited them 
in the post office might hâve refused to do so. When the articles 
were published in the paper by his direction, the mailing of them 
as part of the paper followed in natural séquence as an incidental or 
suboi-dinate âct produced by their publication, and was in no sensé 
an indepéndent act or self-operating cause which interrupted or 
changed the natural séquence of events, or produced a resuit which 
could not hâve been reasonably anticipated. Union Pacific Ry. Co. 
V. Callaghan, 6 C. C. A. 305, 56 Ped. 988; Missouri Pacific Ry. Co. 
V. Moselèy, 6 C. C. A. 641, 646, 57 Fed. 921 ; Milwaukee, etc., Ry. Co. v. 
Kellogg, 94 U. S 469, 475, 24 L. Ed. 256; The G. R. Booth, 171 
U. S. 450, '460, 19 Sup. Ct. 9, 43 L. Ed. 234; Insurance Co. v. Boon, 
95 U. S. 117, 130, 24 L. Ed. 395. 

As was said in the last case: 

"The proximate cause is the efficient cause, the one that necessarily sets 
the other causes in opération. The causes that are merely Incidental or In- 
struments ;of a snperlor or çontrolling agency are not the proximate causes 
and the rç?ppnslble ones, though they may be nearer In time to the resuit. 
It Is only xvheh the causes are Indepéndent of èach other that the nearest is, 
of course, to be chargea with the disaster." 

: We think the court properly refused to direct a verdict of not 
guilty. ,,, _ 

Çomplaint is made of the overruling of a motion in arrest of judg- 
inent. the indictment did not set forth the names of any of the 
persoiis tq whom the newspapers were addressed, but stated that they 
\vere ùiikhown to the grand jury, and the défendant, conceiving that 
thé évidence produced àt thé trial showed that thé grand jury had 
beéri itiformed of the names of at least two of thèse persons, moved 
in arrèst of judgment for that reason. The motion was properly 
pyerrûled. ■ Judgment can be arrested only for matter appearing on 
the face of the record, and the évidence is not part of the record for 
ttiis purpose. 1 Bishop, New Crim. Proc. § 1285; Wharton's Cr. PI. 
& Pr. (9th Ed.) §§ 769, 766; Bond v. Dustin, 112 U. S. 604, 608, 
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6 Sup. Ct. 296, 38 L. Ed. 835; Van Stone v. Stillwell, etci, Go., 142 
U. S. 128, 135, 12 Sup. Ct. 181, 35 L. Ed. 961 ; Adams v. Shirk, 43 
C. C. A. 407, 414, 104 Fed. 54, 61. 

Objection is made to the sentence imposed on the défendant be- 
cause it does not contain a formai adjudication of his guilt or specify 
the offense for whicli he was sentenced. If the judgment as entered 
were alone to be examined, the objection would be well taken. But 
the record of the proceedings in the District Court shows, with such 
appropriate connections, the return of the indictment by the grand 
jury, the indictment itself, and every other step in the progress of 
tlie case, including the verdict and sentence, as to avoid any doubt 
respecting the offense of which the défendant was found guilty by 
the jury and on account of which sentence was imposed by the court. 
The case is in this respect within the ruhng in Pointer v. United 
States, 151 U. S. 396, 419, 14 Sup. Ct. 410, 38 L. Ed. 208, where 
it was held that ail parts of the record are to be interpreted together, 
effect being given to ail, if possible, and that a deficiency at one place 
may be supplied by what appears in another. The objection is there- 
fore not well taken. 

As no error is disclosed by the record, the judgment is afïirmed. 

HOOK, Circuit Judge (dissenting). Demolli was jointly indicted 
with Howells and Simpson for depositing and causing to be deposited 
in the mails copies of a newspaper containing obscène, lewd, and 
lascivious articles. The newspaper was a four-page weekly published 
at Trinidad, Colo. The names of Howells and Simpson appeared 
therein as being respectively the président and manager of the Com- 
pany owning it, but, being engaged in other affairs, they paid little 
attention to the performance of their officiai duties. Howells and 
Simpson were acquitted because it was shown that they did not know 
of the insertion of the objectionable articles. Demolli was convicted. 

While Demolli wrote the articles and left them in the office of the 
newspaper for publication, it is conceded, as indeed it must be, that 
there was no évidence that he participated directly or indirectly in 
the mailing of papers containing them or directed or requested that 
they be mailed. He was neither the proprietor of the newspaper nor 
an employé of the proprietor in that business. He was merely a 
voluntary correspondent who contributed articles to its columns with- 
out compensation. He had no power to require any publication there- 
in or to direct anything whatever to be donc in or about the conduct 
of the business. As it is conceded that Demolli had "no authority 
over its publication or the mode of its distribution," his prior con- 
nection with the newspaper is without légal significance, except as 
proof of knowledge of what was customarily done. With the ad- 
mission of knowledge that the mails were used in the usual distribu- 
tion of the newspapers, no Une of distinction can be judicially drawn 
between him who organized and once managed the enterprise but did 
so no longer, and one who, having equal knowledge, had never been 
connected with the management at ail. And this is true, although 
much reiiance seems to be placed upon Demolli's connection with the 
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mailing of prîor issues of the newspaper. Obviously that fact has 
no rélevancy other than as proof of knowledge, since it is not claimed 
that those papers contained anything objectionable. AU is said, whed 
it is said he had knowledge of the course of business. 

It is not contended that Demolli, in contributing the objectionable ar- 
ticles, purposely took advantage of the absence or ignorance of How- 
ells and Simpson, or that he acted in a surreptitious manner. Aside 
from the character of the articles, there appeared nothing unusual 
or exceptional iri the transaction in question. The articles seem to 
hâve been accepted and published with the assent of those in the 
actual and active charge of the making up, printing, publishing, and 
mailing of the newspapers. Pagiani had charge of the translations 
and editorship, Smith of the mechanical work and mails, and Bartlett 
of the typesetting. None of thèse men were under the control or 
subject to the direction of Demolli, who, as already observed, merely 
wrote the articles and left them in the office for publication. In that 
sensé he directed or caused their publication. 

My associâtes uphpld the conviction and sentence of Demolli upon 
the theory that, although he was not responsible for the mailing of 
the newspapers as such, nevertheless he was the author and contrib- 
utor of the objectionable articles, and knew that in the customary dis- 
tribution of the newspapers they would go through the mails. It 
seems to me that this conclusion cannot be sustained by either reason 
or précèdent. However reprehensible such conduct may be, the writ- 
ing of obscène, lewd, and lascivious articles is not an offense under 
the act of Congress, nor is the publication of such articles in a news- 
paper. The spécifie, particular offense denounced by the statute is 
within very narrow limits— it is the mailing of obscène, lewd, and 
lascivious articles, depositing them in the mails, or causing them to be so 
deposited. ' 

Doubtless, when Demolli contributed the objectionable articles, he 
had not, in point of actual fact, the remotest thought of the use of 
the mails in connection therewith. It is true,. however, that had he 
reflected it would hâve occurred to him, as it would hâve come to the 
mind of any one familiar with the methods employed in such busi- 
ness. It is therefore said that the crime is complète, because he is 
held to hâve intended and to be criminally responsible for what are 
called the natural and probable conséquences of his act. In other 
words, he is held to hâve contemplated the acceptance of his articles, 
the putting of them into type without change or emendation, the 
issue of the newspapers containing them, and finally the de- 
posit of the newspapers in the mails. And ail of thèse acts he is also 
held criminally responsible for, although they were donc independent- 
ly of him and by persons not in his service or under his control, and 
who were in no sensé his agents or employés. Those in charge of 
the conduct and opération of the newspaper business were neither 
confederates of Demolli acting concurrently with him in a common 
design, nor were they engaged in his service. The actual mailing of 
the newspapers was the resuit of intervening, independent, and re- 
sponsible human agencies, acting neither for Demolli nor by his 
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direction. And thèse considérations, it seems to me, should compel 
his acquittai of the particular offenses charged in the indictment. 

To reach the conclusion announced there is a blending by the court 
of an evidential presumption of intent with the doctrine of proximate 
cause and effect drawn from the law of civil damages, and it is dif- 
ficult to discern how far each is separately relied on to make up the 
essential éléments of the crime charged. To warrant conviction there 
must hâve been a combination of both intent and the forbidden act. 
If either is lacking, no crime was committed. There is an evidential 
presumption that one intends the natural and probable conséquences 
of an act intentionally done (Agnew v. United States, 165 U. S. 36, 
50, 17 Sup. Ct. 235, 41 L. Ed. 624; 1 Bishop Cr. Proc. §§1099-1101); 
but it cannot reasonably be contended that this presumption of intent 
in turn establishes the substantive act itself. So, then, we turn to 
the varions authorities cited, most of them cases of négligence, which 
announce a rule in the law of civil damages. In such cases the suf- 
ficient connection between actionable cause and elïect is the probable. 
In Union Pacific v. Callaghan, the first one cited, a défendant is held 
civilly responsible in damages for "those results that a reasonably 
prudent man would hâve anticipated," and this is but a variant expres- 
sion of the doctrine of ail such cases. But how would it do to say, 
upon the authority of such décisions, that every one is criminally 
responsible for ail those results of his acts that a reasonably prudent 
man would hâve anticipated ? While négligence is sometimes a crime, 
as a gênerai thing criminal responsibility and civil liability in damages 
for négligent acts or omissions proceed upon différent considérations 
and involve the application of différent rules. With the unqualified 
introduction of the doctrine of proximate cause and proximate results 
as applied in cases of négligence into the body of the criminal law, 
the latter, it seems to me, will then hâve burst its ancient barriers and 
hâve covered new and unfamiliar fields. 

It is true that, if one intentionally and secretly inserts a lascivious 
writing in an unsealed letter written by another, which he knows is 
intended to be transmitted through the mail, and which is afterwards 
sealed and put in the mail for transmission without the présence of 
the objectionable writing being discovered, he is as guilty under the 
statute as if the letter were his, and, with the objectionable writing, 
were deposited in the mail by another acting under his direction. But 
this is so, not by reason of the doctrine of proximate cause, but be- 
cause he who placed the objectionable writing in the unsealed envelope 
constituted the other his agent for the express purpose of mailing it, 
and he thereby caused the mailing just as clearly and effectually as 
if he had intrusted the letter to a messenger boy to be taken to the 
post office. But what Demolli did lacks the proximity in both deed 
and purpose to the spécifie offenses denounced by the statute and 
charged in the indictment necessary to justify his conviction. It is 
too far removed for criminal responsibility. If he can be held, why 
not also the typesetter, the proof reader, the pressman, and ail others 
who, being cognizant of the objectionable articles, were engaged upon 
144 F.— 24 
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the Une of actîvitîes in the busipess of the newspaper ending with 
the deposit of the papers in the post office ? 

It is a matter of commoa knowledge that in thèse days the post 
office establishment of the United States is employed to a greater or 
less degree in the distribution of almost every newspaper and maga- 
zine. So, if the doctrine of the foregoing opinion prevails, every one 
who merely communicates an article or inserts an advertisement or 
notice in such a newspaper or magazine can be held to hâve used 
the mails in violation of sections 3893, 3894, or 5480 of the Revised 
Statutes [U. S. Comp. St. 1901, pp. 2658, 2659, 3696], if the character 
of the article contributed or the advertisement or notice inserted brings 
it within the comprehensive enumeration of nonmailable matter con- 
tained in those sections; and in such a case it wiU be held that the 
intent of the défendant to use the mails may be presumed from his 
knowledge that the publishers themselves employ the mails in the 
distribution of their publication, and further, that he actually caused 
the nonmailable matter to be deposited in the mails, because the fact 
of such deposit ought to hâve been foreseen in the light of the at- 
tendant circumstances. 

The indictment in this case charges that Demolli did knowingly de- 
posit, and cause to be deposited, in the post office, newspapers con- 
taining objectionable articles. It is admitted that he had no authority 
over the publication or mode of distribution of the newspapers, and 
it is disclaimed that there was "any évidence that he was responsible 
for the mailing of the newspapers, as such," but it is said he is crim- 
inally responsible for the mailing of the objectionable articles con- 
tained in the newspapers. In each count of the indictment the charge 
is confined by explicit terms to the mailing of the newspapers. Of 
thèse charges Demolli is in effect held not guilty; but his conviction 
is upheld because of his authorship of two articles in the newspapers, 
which it is said he did not cause to be mailed. I do not think that 
the existing législation of Congress goes so far. The lines of crim- 
inal statutes are not elastic or adjustable, and the extension or stretch- 
ing of them by judicial authority, even to cover conduct grossly of- 
fensive to public morals and decency, as was that of Démolli, is pro- 
ductive of far more evil than côuld resuit from the escape of the 
individual offender. 

A pénal Code of China authorized the judge, if he could find no 
criminal law precisely applicable, to be guided by the spirit of the 
provisions enàcted for those cases most resembling that under con- 
sidération (Staunton's Pénal Code of China, § 44, p. 43), but in this 
country, as was observed in Todd v. United States, 158 U. S. 278, 
282, 15 Sup. Ct. 889, 890, 39 L. Ed. 982: 

"It Is axioœatic that statutes creating and deflning crimes cannot be ex- 
tended by intendment, and that no act, however wrongfnl, can be punished 
under such a statute uniess clearly wlthln ita terms. There can be no con- 
structive offenses, and before a man can be punished his case must be plalnly 
and unmistaka.bly within the statute." 
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FLANNIGAN T. CHAPMAN & DEWEY LAND CO. 
(Circuit Court of Appeals, Eighth Circuit. March 10, 1906.) 

No. 2,162. 

1. Taxation — Tax Sales — Confiemation dp Title — Deceee — Peesumptions. 

Where a decree bas been eiitered confirmlng a tax title, it must be con- 
clusively presumed, so long as the decree stands, tbat ail of tbe proceëd- 
Ings which culminated in tbe tax title were in due conformity witli tbe 
law. 

2. PtEADINQ MATTEKS OF FACT OB CONCLUSIONS. 

A bill to set aside a decree confirmlng a tax title, merely alleging that 
the decree was null and void and inoperative to cure tbe defects, irregu- 
larities, and illegality in tbe tax title, without specifying particularly tbe 
defects relied on, is insufficient. 

[Ed. Note. — For cases in point, see vol. 30, Cent Dig. Judgment, §§ 12, 
17.] 

3. Same — Jueisdictional Defects. 

Wbere, under the gênerai rules of common law, or by express statutory 
provision, the existence of some particular fact must be establisbed at 
tbe trial to enable tbe court baving cognizance of sucb cases to pronounce 
judgment in favor of one party or tbe other, the erroneous conclusion of 
tbe court in respect thereof is merely an error, and not a jurisdictional 
defect. 

4. Same — Bill — Knowledge of Facts — Lâches. 

Where complainant did not purcbase certain land which had been sold 
for taxes until several years after a decree confirmlng tbe tax title' had 
been rendered, and did not institute a suit to cancel such decree until 
more than six years after its rendition, bis bill tben flled, which failed 
to charge tbat bis predecessors in title did not know or learn of tbe mat- 
ters alleged in the bill to invalidate the title in time to appear and assert 
the same in the suit brougbt to confirm tbe title, was f atally defectIVe. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Flannigan exbibited a bill ki equity against tbe Cbapman & Dewey Land 
Company to secure the anmilment of a decree of tbe chaucery court of Mis- 
sissippi county, Ark., confirmlng a tax title to certain lands. Tbe decree of 
confirmation had been obtained by one Boynton, wbo then held tbe tax title, 
and wbo afterwards conveyed to tbe land company. Tbe decree was attacked 
by (1) a gênerai averment tbat it was null and void and Inoperative to confirm 
and cure the defects, irregularities, and illegality in tbe tax sale; and (2) an 
averment tbat it was obtained by fraud and Imposition practiced upon the 
State court by Boynton, by falsely representing to the court tbat be and those 
under whom be claimed title had paid the taxes upon the land for tbree con- 
sécutive years immediately prior to the application to confirm. An Arkansas 
statute provides tbat no confirmation of a tax sale of lands sball be decreed 
unless the petitioner or those under wbom be claims bave paid tbe taxes for 
at least two years after the expiration of tbe right of rédemption, sucb pay- 
ment to be tbree consécutive years immediately prior to tbe application to 
confirm, and that tbe petitioner must make proof of such payment at tbe trial. 
Kirby's Dig. Ark. §§ 665-668. The Circuit Court sustained a demurrer to the 
bill and the complainant refusing to plead further, the bill was dismissed. 

J. T. Coston, for appellant. 

William S. Gilbert (Henry D. Ashiey and Denton Dunn, on the 
brief), for appellee. 
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Before HOOK, Circuit Judge, and POLLOCK and CARLAND, 
District Judgès. 

HOOK, Cifcuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The chancery court of Mississippi county is a court of gênerai 
jurisdiction, and is authorized by statute to entertain suits to con- 
firm tax titles. There is no déniai that it had jurisdiction of the 
subject-matter of the suit and of the parties thereto. So long as 
its decree stands, it must be conclusively presumed that ail of the 
proceedings which culminated in the tax title were in due conformity 
with the requirements of the law. We therefore forbear further 
notice of the alleged defects in the tax proceedings, and turn to the 
attack upon the decree itself. Appellant avers generally in his bill 
that the decree is null and void, and is inoperative to cure the defects, 
irregularities, and illegality in the tax title. Such an averment is wholly 
insufficient. Ritchie v. McMullin, 159 U. S. 235, 241, 16 Sup. Ct.; 
171, 40 L. Ed. 133. To secure considération the pleader should hâve 
specified particularly the defects he relied upon and believed to be 
fatal. He also avers that the decree was obtained by fraud and im- 
position practiced upon the state court, in that the petitioner in that 
proceeding falsely represented that he had paid certain taxes which 
the statute required he should pay to entitle him to a confirmation of 
his tax title. In this connection it is claimed that the payment of 
the taxes is a jùrisdictional fact 'without the existence of which the 
State court had no power to proceed to decree. 

In judicial proceedings there are always certain facts which are 
jùrisdictional in the strictest sensé, and upon the existence of which 
the judgmeht or decree wholly dépends. As examples: The serv- 
ice of proçess upon the défendant within the jurisdiction of the court 
in a case in which a personal liability is sought to be established ; 
the perfection of substituted service when property within the juris- 
diction, but belonging to an absent défendant is sought to be taken 
or affected; à condition of facts presented which constitutes a sub- 
ject-matter within the prescribed scope of the authority of the court 
to judicially consider. A more succinct statement of the rule is 
that before a court has power to proceed at ail it must hâve juris- 
diction of the subject-matter and of the person of thè défendant. 
There are, however, other facts also jùrisdictional, but in a qualified 
sensé, and their existence must be alleged and proved to authorize 
the court to proceed with the cause and to render final judgment 
or decree. As to thèse the finding of the court is as conclusive as 
its finding with respect to any other matter in issue between the par- 
ties. Thus, while allégations and proof of the requisite diversity 
of citizenship or the pecuniary value incontroversy in a fédéral court 
are essential to the jurisdiction, the finding of the court thereon 
cannot be questioned collaterally. Noble v. Railroàd, 147 U. S. 165, 
173, 13 Sup. Ct. 271, 37 L. Ed. 123. The rule is similar in this re- 
spect to that which governs the conclusiveness of the findings of the 
court upon the facts relating to the merits of the controversy and 
which do not in any sensé pertain to its jurisdiction. Ordinarily 
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a fact does not become a jurisdictional one rrerely because the Légis- 
lature bas declared that its existence must be shown to entitle a com- 
plainant to the relief sought. In every case of judicial cognizance 
a condition of fact must be made to appear as the foundation for a 
judgment or decree, and it matters not whether the requirement 
is of législative origin or is drawn from the body of our gênerai ju- 
risprudence. Whether a fact is jurisdictional or not is determined by 
the essential character of the fact itself rather than by the source of 
the requirement that it be established. 

The test of jurisdiction is whether the court bas power to enter 
upon the inquiry. The jurisdiction of the subject-matter embraces 
the pôwer to détermine every issue or controverted question in the 
case within the scope of the authority of the court according to its 
own view of the law and évidence and it is not dépendent upon the 
correctness of the conclusion which the court reaches. Where, under 
the gênerai rules of the common law or by express provision of 
statute, the existence of some particular fact must be established at 
the trial to enable the court having cognizance of such cases to pro- 
nounce judgment in favor of one party or the other, an erroneous 
conclusion of the court in respect thereof is merely an error in the 
course of the proceeding, and is not a jurisdictional defect. Thèse 
are familiar principles. Foltz v. Railway Co., 60 Fed. 316, 8 C. C. 
A. 635 ; Board of Com'rs of Lake County v. Platt, 79 Fed. 567, 25 
C. C. A. 87; New Dunderberg Mining Co. v. Old, 79 Fed. 598, 25 
C. C. A. 116; King v. McAndrews, 111 Fed. 860, 864, 50 C. C. A. 39. 

There are dicta in décisions of the Suprême Court of Arkansas to 
the efïect that in a suit under the statute to obtain the confirmation 
of a tax title the payment of the additional taxes by the tax title 
holder is regarded as a jurisdictional fact to be established in order 
to secure the decree. Assuming, however, without further discus- 
sion, that this is the correct theory, the fact of such payment is not 
jurisdictional in the strictest sensé, and the finding of the court there- 
on in the passing of its decree is, like its finding upon any other fact 
in issue, conclusive, until sufîficient grounds are shown to overthrow 
it. As was observed by that court in Boynton v. Ashabranner (on 
rehearing, November 11, 1905) 91 S. W. 20: 

"Any other view of the law woulcl permît the retrial of the question when- 
ever either party sees fit to tender the Issue anew, and the final adjudications 
of the courts of compétent jurisdiction would rest upon a slender thread." 

Though it be true, therefore, that the fact in respect of which 
the alleged fraud was committed is jurisdictional in the sensé that 
diversity of citizenship is regarded as jurisdictional in the courts 
of the United States, there is nevertheless a fatal defect in Flanni- 
gan's bill of complaint which precludes him from obtaining the can- 
cellation of the decree of the state court. Flannigan did not institute 
his suit to cancel the decree of the state court confirming the tax 
title until more than six years had elapsed after its rendition. It 
was several years after the decree was rendered that Flannigan pur- 
chased from the défendants therein. He nowhere avers in his bill 
of complaint that the défendants in the suit in the state court, his 
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predecessors in tîtie, did not know or learn of the matters now corn- 
plained of in time to appear and assert their objections to the con- 
firmation of the tax title. 

In Cragin V. Lovell, 109 U. S. 194, 3 Sup. Ct. 133, 87 L. Ed. 903, ît 
was held that a bill in equity could not be maintained to avoid a judg- 
ment rendered on default in an action at law by a Circuit Court of the 
United States upon the ground that the plaintiff in that fiction invoked 
the jurisdiction of the court by falsely and fraudulently alleging that the 
parties thereto were citizens of différent states unless the complainant 
also averred that the falsity of the allégation was unknown before 
judgment. A deraurrer to the bill was sustained. And in State v. 
Hill, 50 Ark. 458, 463, 8 S. W. 401, it was held thatone who was. 
aggrieved by a judgment rendered in his absence must show not only 
that he was not summoned, but also that he did not know of the pro- 
ceeding. in time to make défense in order to get relief in equity. 

For alrght that appears inthis case the défendants in the proceed- 
ing in the state court were fully and seasonably advised of the pend- 
ency thereof, and of ail the matters which their vendee now relies, 
upon to overthrow the final decree then rendered. 

.The decree of the Circuit Court is affirmed. 



BISE T. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit March 23, 1908.)' 

No. 2,203. 

L Receivinq Stolen Goods— Ckiminal Intent — Sufficienct or Indictment- 
Undeb Section 5357, Rev. St. 

Under section 5357.. of the Rêvlsed Statutes [U. S. Comp. St 1901, p. 
3639], provldlng for the punishment of one who receives property, which. 
has beea f eloniously taken or stolen f rom another, kuowlng the same to 
hâve bçen taken or stolen, It Is not essentlal to allège In the Indictment that. 
the property was received wlthout the consent of the owner or with In- 
tent to deprlve him of its use and beneflt, the crlmlnal intent and evl^ 
purpose of the recelver belng suffieiently alleged where hls act Is char- 
acterlzed as unlawful and felonlous. 

[Ed. Note. — For cases In point, see vol. 42, Cent. Dig. Receivlng Stolen, 
Goods, § 10.] 

2. WlTNKSSES— INCOMPETENCT— PbIOB CONVICTION CAN BE ShOWN ONLT BY 

Record oe Exempueied Çopy. 

In the absence of a controlllng statute on the subject, the Incompetency 
of a withess by reason of hls prior conviction pf a felony cannot be 
shown upon his examlhatlon, but only by the production of the record 
or an exempUfled copy of It. 

[Ed. Note.— For cases In point, see vol. 50, Cent Dig. Wltnesses, 55 
1161, 1162.] 

8. Same— Incompetency of Codefendant— Waiver nr Objection is Not 
Madb. 

Where no objection tç the testlmony of a codefendant on the ground of 
hls incompetency as a witness Is made when he is sworn or at any time 
during thé trial, the objection Is walved. 

[Ed. Note.^For cases In point, see vol. 14, Cent Dig. Crlmlnal Law, t. 
1629; vol. 50, Cent Dig. Wltnesses, §5 190-192.J 

(Syllabus by the Court) 
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In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

C. B. Stuart and J. H. Qprdon, for plaintiff in error. 
Charles C. Houpt, U. S. Atty. 

Before VAN DËVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

VAN DËVANTER, Circuit Judge. The plaintiff in error was 
tried and convicted in the United States Court for the Central District 
of the Indian Territory under section 5337, Rev. St. [U. S. Comp. 
St. 1901, p. 3639], upon an indictment charging that he "unlawfully, 
feloniously, and then and there knowing the same to hâve been pre- 
viottsly stolen," did receive certain cattle theretofore feloniously stolen 
and taken from one James Elifï, the owner. On appeal to the Court 
of Appeals of the Indian Territory the judgment was affirmed (83 
S. W. 921), and the case is now hère on a writ of error to that court. 

It is complained that the trial court erroneously overruled a demur- 
rer, and also a motion in arrest of judgment, challenging the sufficiency 
of the indictment on the ground that it was not therein alleged that the 
stolen property was received without the consent of the owner or 
with intent to deprive him of its use and benefit. The complaint can- 
not be sustained. The statute defining the offense does not in terms 
make it an élément thereof that the stolen property shall be received 
without the consent of the owner or with intent to deprive him of its 
use and benefit; and, while the statute is manifestly not designed to 
punish one who with lawful intent receives stolen property, as where 
he receives it with the consent of the owner, or for his use and benefit, 
we think the words "unlawfully, feloniously" as used in the indictment 
mean that the act which they characterize proceeded from a criminal 
intent and evil purpose and thus exclude ail color of right and excuse 
for the act. 1 Bishop, New Cr. Proc. § 503; People v. Johnson, 1 
Parker, Cr. R. (N. Y.) 564; People v. Hartwell, 166 N. Y. 361, 366, 
59 N. E. 929 ; Gandolpho v. State, 33 Ind. 439 ; Stropes v. State, 120 
Ind. 562, 22 N. E- 773; State v. Bush (Kan.) 27 Pac. 834, 13 E. R. A. 
607. The indictment conforms to précédents given in standard 
Works. 3 Chittv, Cr. L. *981; 2 Archbold's Cr. Pr. & PI. *475; 1 
Wharton's Prec. (4th Ed.) 450. 

At the trial the plaintiff in error sought to show in the examination 
of one of the government's witnesses that the witness had been con- 
victed of a felony. Objection being made to this Une of examination, 
the court inquired whether it was for the purpose of impeachment or 
disqualification, and, upon receiving an answer that it was for the 
purposC' of disqualification, ruled that to disqualify the witness it was 
necessary to produce the record of the conviction or an exemplified 
■copy of it. Complaint is made of this ruling. The question is one 
in respect of which the décisions hâve not been uniform and this has 
led to the enactment of sta tûtes upon the subject in several of the 
states. 2 Wigmore on Evidence, § 1270. No controlling statute ap- 
plicable to the Indian Territory has been called to our attention, and, 
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in the absence of one, we think the ruling of the trial court is sus- 
tained by the better reason and authority. Prof. Greenleaf says : 

"It Is the Judgment, and that only, whlch Is receivçd as the légal and con- 
clusive évidence of the party's guilt, for the purpd^e of rêndering him In- 
compétent to testify. And It must appear that the jiidgment was rendered 
by a court of compétent Jurisdietion. Judgment of ouilawry, for treason or 
felony, wlll hâve the same effect ; for the party, in submitting to an outlawry, 
vlrtuaily confesses bis guilt; and so the record Is équivalent to a judgment 
upon confession. If the guilt of the party should be shown by oral évidence, 
and even by his own admission [though In neither of thèse modes can it be 
proved, if the évidence be objected to], or, by his plea of 'guilty' which has 
not been followed by a judgment, the proof does not go to the cotapetency of 
the witness, however it may affect his credibiiity. And the judgment itself, 
when offered against bis admlsslbllity, can be proved only by the record, or, 
in proper cases, by an authenticated copy, VFhich the objecter must ofEer and 
produce at the time when the witness is about to be sworn, or at farthest in 
the course of the trial." 1 Greenleaf on Ev. (14th Ed.) § 375 ; Id. § 457. 

To the same effect are Wharton, Cr. Ev. (9th Ed.) §§ 153, 474, 
489 ; United States v. Biebush, 1 McCrary, 42, 1 Fed. 213 ; United 
States V. Woods, 28 Fed. Cas. 762 ; Commonwealth v. Green, 17 Mass. 
515, 536; Commonwealth v. Quin, 5 Gray (Mass.) 478; Insurance 
Co. V. White, 58 Ark. 277, 24 S. W. 425; Vance v. State, 70 Ark. 272, 
280, 287, 68 S. W. 37; Clément v. Brooks, 13 N. H. 92, 98; Johnson 
V. State, 48 Ga. 116; People v. Whipple, 9 Cow. (N. Y.) 707; People 
V. Herrick, 13 Johns. (N. Y.) 82, 7 Am. Dec. 364; Hilts v. Colvin, 
14 Johns. (N. Y.) 183. 

A codefendant of the plaintifif in error not then on .trial testified 
as a witness for the government without being first discharged from 
the indictment. This it is urged was in contravention of a statute 
of Arkansas made applicable to the Indian Territory by an act of 
Congress. But hpwever that may be, the objection was not made 
when the witness was sworn nor at any time during the trial, and 
it must therefore be held that the plaintiff in error acquiesced in whai 
was donc, and waived the question of the competency of the witness. 
Rodriguez v. United States, 198 U. S. 156, 165, 25 Sup. Ct. 617, 49 
E. Ed. 994. 

As no error is disclosed by the record, the judgment is affirmed. 



THE KENILWORTH. 

(Circuit Court of Appeals, Third Circuit. March 5, 190C.) 

No. 64. 

1. SeAMEK — lN,rUBIES — DUTIES or OWNER AND MaSTEB. 

It is the duty of the shipowners to provide proper médical treatmpnt 
and attendance for seamen sufCering injury in the service of the ship, and 
of the master, where a serions accident occurs, to exercise a reasonable 
judgment as to putting into the nearest available port, but wh«ther or 
not thèse duties bavé In any instance been adequately discharged is to be 
determined wlth référence to the peculiar facts of the particular case. 

[Ed. Note. — ^For cases in point, see vol. 43, Cent Dig. Seamen, §§ 39-44.1 
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2. SAME — EXPKNDITUEES. 

A vessel is not liable for expenditures inade by others on behalf of an 
Injured seaman whlch he Is uuder no obligation to relmburse, and whlcb 
were made when the cure had been completed, at least so far as tbe or- 
dinary médical means extend. 

Appeal from District Court of the United States for the Eastern 
District of Pennsylvania. 

J. H. Brintow, for appellant. 
H. R. Edmunds, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree of the 
District Court for the Eastern District of Pennsylvania dismissing a 
libel in admiralty which was filed by the appellant. 137 Fed. 1003 ; 
139 Fed. 59. The libelant was employed as a seaman on the bark 
Kenilworth, when she shipped a he^vy sea which knocked him down 
and broke his right leg above the knee. The libel alleged that her 
master and officers failed to give him due care and attention, and that 
by reason of their failure to do so, the fractured ends of the bone over- 
lapped each other and thus became knitted together, with the resuit that 
his right leg has been permanently shortened by about two inches, and 
that, if the master had afforded him reasonable and proper care in setting 
the fractured bone, his injuries would hâve been comparatively slight 
and of a temporary character. It further alleged that "the master, 
however, refused to believe that the bone was fractured, and therefore 
refused attention to the libelant, and also refused to put into the nearest 
port for médical attention"; and it averred that, "by reason of the 
premises, * * * he has been injured in a sum exceeding $5,000 for 
unnecessary pain and sufïering endured, and to the endured expenses 
incident to proper médical attention and permanent lameness, ail of 
which would hâve been avoided by the exercise of proper care and 
attention by the master." 

Légal responsibility for négligence does not exist in the absence of a 
duty of care, and upon the scope of the corrélative duty in any case the 
extent of the liability for négligence dépends. In this case the duties 
which it is asserted were not discharged may be stated, in gênerai terms, 
to be that of the shipowners to provide proper médical treatment and 
attendants for seamen sufïering in jury in the service of the ship, and 
that of the master, where a serious accident occurs, to exercise a reason- 
able judgment as to putting into the nearest available port ; but whether 
or not thèse duties hâve in any instance been adequately discharged is 
to be determined with référence to the peculiar facts of the particular 
case. ^ The Iroquois, 194 U. S. 240, 24 Sup. Ct. 640, 48 L. Ed. 955. 

It is not claimed that the Kenilworth was a vessel upon which a 
physician or surgeon should hâve been employed, and the fact that the 
master did not perceive that Krelly's leg was broken is of primary and 
controlling importance; for, if it had not been, neither the treatment 
which the master administered nor his omission to put into port could 
hâve been reasonably complained of. That he was mistaken as to the 
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true nature, oftheinjury is now perfectly plain, but we coneur în the 
finding of the court below that the opinion upon whiçh he; a:ctèii, though 
erroneous, was honestly entertained by him. The surgeons who were 
called by the respective parties differed as to whether, by the exercise 
of proper care, he might net hâve discovered the fracture, but attentive 
examination of thé record has fuUy satisfied us that the leàrned judge 
was right in holding, upon ail the évidence, that he was "careful accord- 
ing to his light, and that his judgment upon what he saw found plenty 
of support, both at the time and afterward." 

In considering whether he was or was npt duly careful, we are bound, 
so far as possible, to put ourselves in his place. He was not required 
to hâve the skill or discernment of a surgeon, and the opinion which he 
formed, if viewed in no clearer light than was afïorded by such limited 
knowledgç as may be justly attributed to him, does not appear to hâve 
l^een an unreasonable one, and the treatment which he adopted, when 
considered in connection and conformity with that opinion, was neither 
négligent nor improper. Nor was the injury, as ît appeared to the 
master, of so serions ^ character as should hâve induced him, in the 
exercise of a reasonable judgment, to put into any of the iritermediate 
ports to which counsel has suggested he might hâve resorted, but to 
none of which could he hâve taken his vessel without considerably 
delaying her voyage, and thereby injuriously afïecting the interests of 
her owners. The Iroquois, supra. 

The libel was amended as follows : 

"The Ubelant, In addition to that set forth In the Ilbel, claims to recover 
for expenses whlcïi he has already Incurred and may hereafter be obllged to 
Incur In éndeâvoring t» effect a cure, and for board and lodging during that 
time." 

Upon it^.^alIowance of this amçndment, the court permitted furthei* 
testimony tp be taken concerning the new matter wliich it introduced, 
and after the libelant had availed himself of this permission the learned 
judge reached the conclusion that the claim set up by the amendment 
should not be sustained. We think this conclusion was correct. In the 
case of the Osceola, 189 U. S^. 175, 23 Sup. Ct. 483, 47 L. Éd. 760, it was 
held that the vessel and her owners are liable, in case a seaman is 
woundçd.inthç service of the ship, "to the extent of his maintenance 
and cure and to his wages, at least so long as the' voyage is continued." 
But if it be assumed that the liability in this instance continued after 
the completion of the voyage, yet the claim in question, as shown by the 
proofs, is not, as was alleged, for expenses which the libelant had incur- 
red and might incur "in endeavoring to effect a cure, and for board and 
lodging during that time," but is for expenditures made by others on 
his behalf, which he is under no obligation to reimburse, and which 
were made >y|ien the cure had been completed, at least so far as the 
ordinary médical means extend. As was said by Mr. Justice Story in 
Reed V. Canfield, I Sumn. 203, Fed. Cas. No. 11,641 : 

"The seaman is to be cured at the expense of the ship of the sicliness or 
Injury sustained in the ship's service. It xhust be sustained by the party 
while in the ship's service; and he is not to recelve any compensation or al- 
lowance for the efCects of the injury. But so far, and so f ar only, as expenses 
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are Incurred In the cure, whether they are of a médical or otlier nature, for 
dlet, lodging, nurslng, or other assistance, they are a charge on, and to be 
borne by, the ship. The slckness or other Injury may occasion a temporary 
or permanent disability ; but that Is not a ground for indemuity from the 
owners. They are liable only for expansés necessarily incurred for the cure ; 
and when the cure is eompleted, at least so far as the ordinary médical means 
extend, the owners are freed from ail further liability. They are not in any 
Just sensé liable for consequeutial damages. The question, then, in ail such cases 
is what expenses hâve been vlrtually incurred for the cure, not what might, 
under other circumstances, be incurred. The owner is not to respond for 
charity actually admiuistered by others, but for expenses. He is not to pay 
what may remunerate the sufCerer.for his losses, or what in compassion or 
humanity he might demand; but what the law has measured out as the 
limit of justice." 

The decree oi the District Court is affirmed. 



SEATTLE ELECTRIC CO. v. HARTLBSS et al. 

(Circuit Court of Appeals, Ninth Circuit March 5, 1006.) 

No. 1,238. 

L Courts — Division or State oï Washington into Two Districts — ^Effbct. 
Act March 2, 1905, c. 1305, 33 Stat 824 [U. S. Comp. St. Supp. 1905, 
p. 126], dividiug the state of Washington into two judicial districts, 
did not in effect abolish the then existing Circuit and District Courts, 
but left them restricted only as to territory, and intact in ail other 
respects. 

2. Death—Damages— Evidence— Physical Condition of Plaintiffs. 

Under Ballinger's Ann. Codes & St. (Wash.) §4828, giving a rlght 
of action for death caused by wroogful act or neglect to deceased's 
heirs or Personal représentatives, and providing that in every such 
action the jury may give such damages, pecuniary or exemplary, as 
under ail the circumstances of the case may to them seem Just, and 
section 4838 making an action for a Personal Injury to any person 
occasioning his death survive to his wife or children. In an action by 
deceased's widow and daughter to recover damages for Personal in- 
juries to him resulting in death, évidence as to the physical condition 
of the widow and daughter was inadmissible. 

[Ed. Note. — For cases in point, see vol. 15, Cent Dlg. Death, § 91.] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Hughes, McMicken, Dovell & Ramsey, for plaintifï in error. 
Edward E. Cushman, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The motions to dismiss the writ of error 
and to strike out parts of the record are denied. The main conten- 
tion of the défendant in error in that behalf is that Congress, by its 
Act March 2, 1905, c. 1305, 33 Stat 824 |U. S. Comp. St Supp. 
1905, p. 186], dividing the state of Washington into two judicial 
districts, in effect aboHshed the then existing Circuit and District 
Courts, and created new, distinct, and independent Circuit and Dis- 
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trict Courts for toth Westerti and Easterrl districts of the state, 
thereby, accbrding to counsel's contention, leaving'èach district un- 
attaChed to any judicial circuit ; the necessary effect of whîch fur- 
ther being the législation out of office of ail the officers of the then 
existing Circuit and District Courts, including the judge, and the 
leaving of the pending causes therein in the air. We think there is 
no merit whatever in this contention. The division of the state of 
Washington into two judicial districts left the then existing Circuit 
and District Courts restricted only as to territory, and intact in ail 
other respects. This action was brought by the widow and daughter 
of one William H. Hartless, to recover damages for the fatal injury 
inflicted upon him by one of the defendant's street cars while the 
same was, according to the allégations of the complaint, negligently 
operated by the defendant's employés upon one of the streets of the 
city of Seattle, in the state of Washington. The answer of the de- 
fendant denied any négligence on its part, and aiso set up in défense 
the contributory négligence of the deceased. The trial resulted in 
a verdict and judgment for the plaintifïs, and the case has been 
brought hère by the défendant by writ of error. 

Section 4828 of the Code of Washington provides, among other 
things, as follows: 

"* • * When the death of a person Is caused by the wrongful act 
or neglect of another, his helrs or Personal représentatives may maintain 
an action for damages against the person causing the death, * * * In 
every such action the jury may give such damages, pecuniary or exemplary, 
as under ail the cireumstances of the case may to them seem just" Bal- 
llnger's Ann. Codes & St §4828. 

Section 4838 of the same Code is as follows: 

"No action for a Personal injury to any person occasioning his death 
shall abate, nor shall such right of action détermine, by reason of such 
death. If he hâve a wlfe or child living, but such action may be prosecuted, 
or commenced and prOsecuted, in favor of such wife or in favor of the wife 
and children, or, if no wife, in favor of such child or children." 

On the trial the plaintifï Georgia Hartless, after being questioned 
by her counsel in regard to the âge and health of her father, and 
to what extent he aided her. financially, was asked by her counsel, 
"Now, about yourself: I will ask you to state if you hâve lost the 
sight of one eye." The défendant by its counsel objected to the 
question as immaterial, incompétent, and irrelevant, which objection 
was overruled; the défendant reserving an exception. The witness 
answered, "I hâve." The bill of exceptions then proceeds: ■ 

"Q. At présent vrhat do you do for yourself? What are you engaged in? 
"Mr. Dovell : Note our same objection to that 
"The Court: Objection overruled. 
"(Exception reserved by défendant, and allowed.) 
"A. I do nothtng to fexipport myself. 
"Q. What do you do? 

"A. I keep bouse for my mother and Vnyself. 

"Q. I will ask if there Is any particular reason why yen care for your 
mother? 
"Mr. Dovell : I object as not material or relevant. 
"The Court: Objection overruled 
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"(Exception reserred by défendant, and allowed.) 
"A. Her health Is very poor. She Is practically an Invalld. 
"Mr. Dovell : I move to strike out the answer as not being responslve to 
the question, and not material nor relevant to any Issue in tbis case. 
"The Court: Motion denied. 
"(Exception reserved by défendant, and allowed.)" 

Thèse rulings of the court were duly assigned for errer by the 
plaintiff in error. 

The fact that one of the plajntififs had lost the sight of one of her 
eyes, and that the other plaintiff was an invaUd, certainly had no 
legitimate bearing upon any issue in the case. Their physical con- 
dition had nothing whatever to do with the circumstances causing 
Hartless's death, or the pecuniary loss his death occasioned them. 
It is just as certain that the direct tendency of that proof was to 
arouse the sympathy of the jury, and to enhance the damages be- 
yond the amount the law permitted, to what extent no one can say. 
And because of that fact, and because the proof was irrelevant to 
the issues in the case, and was not compétent, the judgment must 
be reversed and the cause remanded for a new trial. See Pennsyl- 
vania Co. v. Roy, 103 U. S. 451, 459, 26 L. Ed. 141; National Bis- 
cuit Co. V. Nolan (C. C. A.) 138 Fed. 6, 9; Alabama G. S. R. Co. 
V. Carroll, 84 Fed. 772, 780, 28 C. C. A. 208; Illinois C. R. R. Co. 
V. Bâches, 55 111. 379, 389; Chicago & N. W. Ry. Co. v. Bayfield, 
37 Mich. 205; Mahoney et al. v. San Francisco, etc., Ry. Co. (Cal.) 
42 Pac. 968 ; Deery v. Cray, 5 Wall. 801, 808, 18 L. Ed. 653 ; Smith 
V. Shoemaker, 17 Wall. 630, 639, 21 L,. Ed. 717; Moores v. Bank, 
104 U. S. 625, 630, 26 L. Ed. 870 ; and other cases cited in National 
Biscuit Co. V. Nolan (C.'C. A.) 138 Fed. 9. 

The judgment is reversed, and cause remanded to the court below 
for a new trial. 



BARBER V. coït. 
(Circuit Court of Appeals, Slxth Circuit. March 16, 1906.) 

No. 1,4T5. 

L Feaudtjlent Conveyances — Settinq Aside — CoNSTBUCTivE Peaud. 

Under Rev. St. Obio, § 6343, as amended Aprll 26, 1898 (93 Ohio Laws, 
p. 290), providing that transfers by a debtor with intent to hinder, de- 
lay, or defraud creditors shall be declared void at the suit of any crédit- 
er, the intent to prefer is made constructively fraudulent, rendering the 
transfer voidable, and it is not neeessary, in order to set aside a trans- 
fer, that actual fraud or Intent to defraud be shown. 

[Ed. Note.— For cases In point, see vol. 24, Cent. Dig. Fraudulent 
Conveyances, §§ 8, 369.] 

2. Bankbtjptcy — Peovable Claims. 

Where a sale by an insolvent, the proceeds of whicb were used to 
pay in full certain creditors, was set aside as constructively fraudulent 
as to other creditors, the vendee had a valid claim against the in- 
solvent's trustée for the full amount of the money he had pald, less the 
expenses of setting aside the sale. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 
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I. T. Siddall, for appellarit 
R. F. Denison, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuît Judges- 

RICHARDS, Circuit Judge. This is a pétition for review in a 
bankruptcy case. One Leroy H. Payne, being insolvent, sold and con- 
veyed his farm, the personal property on it, and a stock of eggs in 
storage to his brother-in-law, James B. Coit, the appellee, for $6,015, 
which he used to pay in full certain creditors, principally relatives, 
leaving many creditors unpaid. One of the latter brought suit in the 
State court to set thé sale aside, alleging it was without considération, 
and made for the purpose of defrauding creditors. In this. suit, 
the sale was set aside on the ground that it was made with intent to 
prefer certain creditors. In the meantime, Payne had been adjudi- 
cated a bankrupt. Aftér the sale was set aside, and Coit thus deprived 
of the property, he presented a claim for the money he had paid Payne, 
which the latter had used in payment of his creditors, asking to be 
subrogated to their rights. This claim was resisted by the trustée, 
twice disallowed by the référée, and twice allowed by the court below 
(reversing the référée), which held the claim valid and directed its 
payment subject to a réduction of the amount expended by the trustée 
in setting aside the sale to Coit. It was and is insisted that the 
judgment of the state court, setting aside the sale, is res adjudicata, 
and should be held to estop the allowance of this claim. 

When the case came hère before, we sent it back for proof of the 
pleadings in the case before the state court, in order that the decree 
of that court might be examined in connection therewith. We hâve 
now before us the pleadings and decree of that court, and certain tes- 
timony taken below. The suit in the state court was one under sec- 
tion 6343, Rev. St. Ohio, as amended April 26, 1898 (93 Ohio Laws, 
p. 290). In order to set aside a transfer under this section, it is not 
necessary that actual fraud, or intent to defraud, be shown. The in- 
tent to prefer is made constructively fraudulent and renders the 
transfer voidable. Bobilya v. Priddy, 68 Ohio St. 373, 385, 67 N. E. 
736. Such a transfer was not fraudulent at common law. Cross, 
Trustée, v. Carstens, 49 Ohio St. 548, 566, 31 N. E. 506. It is not 
malum in se, but merely malum prohibitum. Githens v. Shiffler (D. 
C.) 113 Eed. 505; Lansing Boiler & Engine Works v. Ryerson, 128 
Fed. 701, 63 C. C. A. 253. 

But it is insisted the transfer was actually fraudulent, and that the 
state court so found. What it found appears in the decree, rcad in 
the light of the pleadings. Stewart v. Village of Ashtabula, 107 Fed. 
857, 47 C. C. A. 21. Although the pétition averred that the transfer 
was made for a grossly inadéquate considération, with intent to hinder, 
delay, and defraud creditors, and prayed that it be declared fraudu- 
lent, the court only found that Payne, being insolvent, intended to dis- 
pose of his property for the purpose of preferring certain creditors; 
that he informed Coit and others of this purpose, or at least informed 
them that he was going to dispose of his property and pay certain 
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debts; that for this purpose he made the sale to Coït, and thât Cott, 
knew of this at the time of the purchase. There is a finding that the 
money was used as indicated by Payne, but no finding that Coit knew 
that Payne was insolvent at this time. As matter of law, the court 
found that the sale to Coit was in fraud of the rights of the gênerai 
creditors, and adjudged that Coit convey the property to the trustée 
for the benefit of the creditors. This is a finding that the sale was 
made to prefer certain creditors and therefore was constructively 
fraudulent. It goes no further. There is no finding of actual fraud ; 
no intent to hinder, delay, or def raud creditors ; no design to so place 
the property that the bankrupt himself would profit by the transfer. 
We may add that the testimony taken below does not warrant any 
further or stronger conclusion than that found by the state court. 
It fails to show any actual fraud in the transaction. The reasonable 
inference to be drawn from it is that the transfer was made for the 
purpose of preferring certain creditors. 

Under thèse circumstances, since the creditors hâve received the 
full benefit of the money which Coit paid Payne, and since Coit bas 
nothing to show for this money, the property which he received in 
exchange having been taken awa}^ from him and handed over to the 
trustée for the benefit of the creditors, it seems to us that Coit has 
a val;d claim against the trustée for the full amount of the money he 
paid, less the expenses of setting aside the sale. The creditors lose 
nothing they are justly entitled to by giving up the money, for they 
hâve the property, and it would be manifestly inéquitable for them 
to hold both property and money. 

, As was said by Judge Day, in Bradford v. Beyer, 17 Ohio St. 389, 
S94: 

"The law will ald them [the creditors] to subject the property of their 
debtor, In the hands of a fraudulent vendee, or its équivalent, to the pay- 
ment of their daim. But they cannot obtain from the vendee both the prop- 
erty and its value in money. That would be a double remedy. It would be 
imposing upon the vendee a penalty to which neither he nor the debtor is 
liable. * • • It would be clearly inconsistent for the same creditor, on 
the one hand, to claim the property on the ground of a fraudulent sale, and 
at the same time, on the other, admit the validity of the sale, and claim the 
value, or purchase price, of the goods." 

In Loudenback v. Foster, 39 Ohio St. 203, where a sale made to 
prefer certain creditors was set aside as constructively fraudulent, the 
judgment of the court below ordering the sale of the land and direct- 
ing the payment in full of the plaintifif's daim, was set aside, and 
the case remanded for certification to the probate court, in ordcr that 
the insolvent's estate might be administered, the court saying (page 
207) that it appeared that the fraudulent vendee was the principal 
creditor of the insolvent, and it was improper to order the payment 
of any particular claim in full until a sale of the property and proof 
of claims were made. 

That a creditor, preferred by a conveyance constructively fraudulent, 
may, after the préférence is set aside, nevertheless prove the debt so 
voidably preferred, was held in Keppel v. Tiffin Savings Bank, 197 
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U. S. 356, 35 Sup. Ct. 443, 49 L. Ed. 790. So that, if the transfer, 
'instead of being made to Coit, had been made directly to the creditors, 
in payment of their daims, they would still hâve the right to prove 
sudi daims, although the transfer had been set aside as constructively 
fraudulent. 
The judgment is affirmed. 



B. BLUMENTHAL & 00. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit December 20, 1905.) 

No. 41. 
CusTOMS DuTiES — Classificatioh' — -Rhinestone Btjttons — Paste Diitebeit- 

TIATED FBOM GLASS. 

So-called rhinestone buttons, eomposed of paste, are not embraced withîn 
the provision in Tarlff Act, .Tuly 24, 1897, a 11, § 1, Schedule N, par. 414, 
30 Stat. 190 [U. S. Comp. St. 1901, p. 1674], for buttons of "glass," because, 
though paste Is a klnd of glass, It Is distinguished from glass elsewbere ' 
in the tarlff under Its own peeuliar name. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For décision below, see 135 Fed. 354, which affirmed a decisfon of 
the Board of United States General Appraisers, G. A. 5,640 (T. D. 25,- 
194), which had aiïirmed the assessment of duty by the collector of cus- 
toms at the port of New York. 

The opinion filed by the Board of Appraisers reads as follows : 

SOMERVILLE, General Appralser. The merchandlse covered by each of the 
protests under considération consists of what are known as "rhinestone but- 
tons," eomposed of métal and paste ; paste being the materlal of chief value 
in each of the articles. The goods are properly represented by the ac- 
companying samples, which differ In size and shape. Some of the importa- 
tions also differ in color. The buttons hâve a shank and eye, and are bought 
and sold by Une measure, but always under the name of rhinestone buttons. 
They are used ehlefly as ornarnents attachéd to the wearing apparel of women. 
Some of the goods were assessed for duty at 45 per cent, ad valorem under Tar- 
ife Act July 24, 1897, c. 11, § 1, Schedule B, par. 112, 30 Stat. 158 [U. S. Comp. St 
1901, p. 1635], which levies that rate of duty upon "manufactures of glass or 
paste, or of which glass or paste is the component materlal of chief value, not 
specially provided for" In sald act. In some instances the goods were assessed 
for duty at the rate of 50 per cent ad valorem under paragraph 414, Schedule 
N, of said act, 30 Stat 190 [U. S. Comp. St 1901", p. 1674], which providea 
that rate of duty for "buttons not specially provided for" In sald act The 
same paragraph enumerates varions klnds of buttons; among others, buttons 
of bone, pearl, or shell, "buttons of horn, vegetable ivory, glass or métal," 
which are made dutiable at three-fourths of 1 cent per Une per gross, and in 
addition thereto 15 per cent, ad valorem. 

Varions clalms are made in the protest, but none was relied on at the hear- 
Ing, except the contention that the rhinestone buttons in quesion are dutiable 
as buttons of glass or métal, as enumerated in said paragraph 414. "Buttons 
made of glass or métal" manlfestly means buttons made in chief value of 
glass or in chief value of métal. SchifC v. U. S., 99 Fed. 555, 39 C. C. A. 652 ; In 
re Alms & Doepke Co., G. A. 4,532 (T. D. 21,452) ; U. S. v. Churchill (O. C), 
106 Fed. 672. The articles under considération, being made of rhinestone, 
which is a species of paste, the sole question for décision would résolve Itself 
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into an Inqulry as to whether buttons raade in chief value of paste are to be 
classified as manufactures of paste or as glass buttons. 

Counsel for the importera contends that paste is a species of glass, and that 
therefore "buttons made of glass" would be roore spécifie tlian "manufactures 
of paste." Wbile it is true that paste, sometimes kuown as "strass," may in 
the broadest sensé be considered as a kind of glass, yet for tariff purposes Con- 
gress bas seen fit to differentiate it as a separate substance under its own pe- 
euliar name, "paste." The reason for this differentiation may be its greater 
value and its common use for making artiflcial gems, and especially gems in 
imitation of diamonds, used for cheap jewelry, fancy buckles, clasps, and orna- 
ments for the hair. This is illustrated by the provisions contained in varions 
tariff acts, as shown in the following list: 

Act March 3, 1883, c. 12J, Schedule N, 22 Stat. 511: 

"Par. 420. Compositions of glass or paste, when not set, ten per centum ad 
valorem." 

Act Oct. 1, 1890, e. 1244, Schedule N, 26 Stat. 601 : 

"Par. 454. Imitations of preclous stones composed of paste or glass not ex- 
ceeding one inch in dimensions, not set, ten per centum ad valorem." 

Act Aug. 27, 1894, c. 349, Schedule N, 28 Stat. 535 : 

"Par. 351. Manufactures of paste not specially provided for, twenty-five 
per centum ad valorem." 

"Par. 317. Buttons of glass, thirty-five per centum ad. valorem." 30 Stat. 
533. 

"Par. 102. Manufactures of glass, thirty-flve per centum ad valorem." 30 
Stat. 514. 

In any event, we are of opinion that the question at issue is in efCect settlea. 
adversely to the contention of the importers in the case of XJ. S. v. Marshall 
Field & Co., 85 Fed. 862, 29 C. C. A. 458. The articles there under considéra- 
tion were imported under the tariff act of 1894, and are described in the opin- 
ion of the court as being in the form of buttons, having a métal shank and 
back, and set with a cluster of imitation diamonds They were classiUed by 
the collecter as buttons of glass, dutiable at 35 per cent, ad valorem under 
paragraph 317 of said act. The importers contended that they were subject 
to classification as manufactures of paste, or of which paste was the com- 
ponent material of chief value, dutiable at 25 per cent, ad valorem. Paste 
was shown to be the component material of chief value in every instance. 
The Circuit Court of Appeals held that they were dutiable as manufactures 
of paste, and sustained the contention of the Importers to that efCect, affirmlng 
the décision of the Circuit Court and also that of the Board of General Ap- 
praisers. In re Field, G. A. 3,500 (T. D. 17,183). 

While the testimony in that case, as stated by the court, showed that the ar- 
ticles were not commercially known as "buttons," the testimony in the présent 
case, it is true, shows that the articles hère under considération are com- 
mercially known as "rhinestone buttons." But this variation in the testimony 
very clearly can hâve no effeet in leading us to a différent conclusion from that 
reached by the court in the Field Case. The whole question, as we hâve said, 
is merely whether for tariff purposes the articles are to be classified as manu- 
factures of paste or as glass buttons, and the issue is precisely the same as In 
the case above cited This view, we may add, is sustained in principle by the 
décision of the United States Suprême Court in Seeberger v. Cahn, 137 U. S. 
95, 11 Sup. et. 28, 34 L. Ed. 599. where two provisions of the tarife act of 1883 
(paragraphs 362 and 363, Schedule K, "Wool and Woolens," 22 Stat. 508, 509) 
were construed by the court. It was there held that, while worsted may In 
some respects be considered as a manufacture of wool, nevertheless It was 
differentiated as a separate article for tariff purposes, inasmuch as it was so 
specially enumerated under said tariff act of 1883. The following language 
was used by Mr. Justice Gray: "Though worsted Is doubtless a product of 
wool and might in some respects be considered a manufacture of wool, yet, 
manufactures of worsted being subjected by the second paragraph to différent 
duties from those imposed by the first paragraph on manufactures of wool, 
It necessarily follows that a manufacture of worsted cannot be considered as a 
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manufàcttifé of wool withln the meanîng of this statute." So, In the prés- 
ent Instance, Oongress has sêen fit to Impose a difEerent rate of duty upon 
manufactures of paste f rom that imposed on buttoos made of glass ; paste 
buttons belng no'where enumerated eo nbmlne in said paragraph 414, coverln^ 
buttons of vatlous klnds. 

It Is unnecessary to conslder whether the articles are dutiable as manufac- 
tures of paste under said paragraph 112, or under the last clause of saïd para- 
graph 414, as "buttons not speclally proTlded for," because no such questloj» 
Is presénted by thé protest. 

ïhe protests are overruled, and the œllector's décision affirmed. 

Comstock & Washburn (Albert H. Washburn, of counsel), for the 
importers. 
Charles Duane Baker, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Grcuit Judges. 

PER CURIAM. Décision affirmed on the opinion of the Board 
of General Appraisers. 



LOUISVILLE PILLOW 00. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit March 6," 1906.) 

No. 1,429. 

1. CUSTOMS DUTIIS — EeOQOTDATION AT IHCBEASED EaTE— LeOAUTT. 

By virtue of Act June 22, 1874, c. 391, § 21, 18 Stat. 190 [U. S. Comp. 
St 1901, p. 1986], proTiding that, whenever duties shall hâve been 
liquldated and paid on Imported goods, and the goods delivered to the 
importers, such settlement of duties shall, after the expiration of one 
year from the time of entry, bé roncluslve upon àll parties, held that, 
within one year after entry, the duties may be reliquldated at a hlgher 
rate, though they may hâve been pald and the merchandlse hâve been 
withdrawn for consumption. 

2. Same — Eeliqtjidation — Pkotest — Original Liquidation Stjpeeseded. 

A reliquidation has ail the validity of the original liquidation, and, 
when made, becomes the liquidation in lieu of the original, and must be 
treated as such, under Customs Administrative Act June 10, 1890, c. 
407, § 14, 26 Stat. 107 [U. S. Comp. St. 1901, p. 1933], provldlng that pro- 
tests agalnst the assessment of duty must be flled within 10 days after 
"liquidation." , 

3. Same — Action fob Duties — Défense — Finauty of Assessment. 

In an action by a collector of customs agalnst an importer for a bal- 
ance of duties found due on reliquidation of an entry, held, that the im- 
, porter may not défend on the ground that the assessment was incorrect, 
because Customs Administrative Act June 10, 1890, c. 407, § 14, 26 Stat 
. 137 [U. S. Comp. St 1901, p. 1933], provides that the décision of, the col- 
lecter shall be final and conclusive against the importer, unless revlewed 
by the Board of General Appraisers. The importer may seek his remedy 
for erroneous assessment only through the method prescrlbed in said 
section, whlch requires that the duties shall be pald under protest and 
the matter brought before the Board of General Appraisers for décision. 

In Error to the District Court of the United States for the Western 
District of Kentucky. 

There was no opinion beiow. Compare U. S. v. Tifïany (C. C.) 
137 Fed. 971. 
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W. M. Smith, for importers. 

H. M. Thatcher, Asst. U. S. Atty. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. On February 25, 1903, the plaintiff 
in error, the Louisville Pillow Company, having imported into the 
United States 30 baies of feathers, of the invoice value of $1,714, 
entered the same at the port of Louisville for consumption, as "un- 
dressed" feathers, dutiable under paragraph 425 of the act of July 
24, 1897, c. 11, § 1, Schedule N, 30 Stat. 91 [U. S. Comp. St. 1901, 
p. 1675], at 15 per centum ad valorem. The feathers were classified 
as entered, the duties, liquidated at $257.10, were paid, and they were 
withdrawn for consumption. Afterwards, on March 13, 1903, the 
surveyor, acting as collector, having ascertained by examination that 
the feathers were not "undressed," as entered, reclassifieci them as 
feathers "manufactured or advanced," within the meaning of the 
same paragraph, and reliquidated the duties at 50 per centum ad 
valorem, or $857. No protest was made, or appeal from the action of 
the surveyor, in thus reliquidating the duties, taken by the importer 
to the Board of General Appraisers, under section 14 of the act of 
June 10, 1890, known as the "Customs Administrative Act" (26 Stat. 
137, c. 407 [U. S. Comp. St. 1901, p. 1933]), and suit was brought 
by the United States against the importer to coUect the additional 
amount due under the reliquidation, being $599.90. In this suit an 
answer was filed by the importer, alleging that the feathers were 
not "manufactured or advanced," within the meaning of paragraph 
425, but were "undressed" as originally entered, and were subject 
only to a duty of 15 per centum ad valorem. A demurrer to 
this answer was sustained and judgment rendered in favor of the 
government. 

Two questions are raised: First, did the surveyor, acting as col- 
lector, hâve the right to reliquidate after the duties had been paid, and 
the feathers withdrawn for consumption; and, second, was the dé- 
cision of the surveyor final and conclusive, unless reviewed by an ap- 
peal to the Board of General Appraisers, under the provisions of 
section 14 of the customs administrative act? Both thèse questions 
must be answered in the affirmative. 

1. By section 21 of the act of June 22, 1874 (18 Stat. 190, c. 391 
[U. S." Comp. St. 1901, p. 1986]), it is provided that, whenever the 
duties shall hâve been liquidated and paid, and the imported goods 
delivered to the importer, such settlement of duties shall, after the 
expiration of one year from the time of entry, in the absence of fraud 
and of protest by the importer, be final and conclusive upon ail parties. 
This statute was in force before (as well as since) the passage of the 
customs administrative act, when the review of the décision of the 
collector was regulated by sections 2931 and 2932 of the Revised 
Statutes, providing for an appeal to the Secretary of the Treasury. 
Under the provisions referred to, it has been held, both before and 
since the passage of the customs administrative act, that the collector 
might reliquidate at any time within one year from the entry, irie- 
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spectîve of whather or not the duties had been paid and the goods 
withdrawn for consumption. U. S. v. Phelps, 17 Blatchf . 313, Fed. Cas. 
No. 16,039 ; Beard v. Porter, 124 U. S. 437, 8 Sup. Ct. 556, 31 L. Ed. 
493; iTreas. Dec. 13,655— G. A. 1,304; Gandolfi V. U. S., 74 Fed. 
549, 20 C. C. A. 653; Knowles v. U. S. (C. C.) 133 Fed. 971; 
Neresheimer v. U. S. (C. C.) 131 Fed. 977. 

3. By Rev. St. § 2931, it was provided that the décision of the 
collector "as to the rate and amount of duties" should be final and 
conclusive, unless the owner or agent, within 10 days after the liquida- 
tion, should enter a protest, and within 30 days appeal to the Sec- 
retary of the Treasury. The décision of the Secretary of the Treasury 
was made final, unless suit should be brought within 90 days there- 
after. Thèse provisions respecting a review were in force until the 
passage of the customs administrative act (June 10, 1890), when, by 
section 14, the décision of the collector "as to the rate and amount of 
duties" was made final and conclusive, unless the importer should, 
within 10 days after the liquidation, give notice in writing to the col- 
lector of his objections, and, if the merchandise was entered for con- 
sumption, pay the duties. Upon such notice or protest, and pay- 
ment, the matter goes to the Board of General Appraisers for review. 
If either the government or the importer is dissatisfied with the 
décision of the Board of General Appraisers "as to the construction 
of the law and the facts respecting tlae classification of such merchan- 
dise, and the rate of duty imposed thereon under the classification," 
3n appeal lies to the Circuit Court of the United States (section 15). 
The décision of this court is final, save in exceptional cases, which, 
under spécial provisions, may be reviewed by the Suprême Court of 
the United States. Thus, a spécial method, with a spécial tribunal, 
was provided for reviewing questions arising in the classification of 
goods and the liquidation of duties. The questions are usually tech- 
nical, requiring spécial knowledge and expérience. The rights of 
both parties are fully guarded through a final review by the courts. 

In this case, the importer concèdes that, if it had desired to review 
the décision of the surveyor in the original liquidation, it would hâve 
been necessary to protest within 10 days and take the matter before 
the Board of General Appraisers ; but it submits that, having paid 
the duties under the first liquidation and withdrawn the goods, it is 
not limited by the provisions of section 14, in contesting the validity 
of the reliquidation. This is as much as to say that the reliquidation 
is not in fact a liquidation, but something else ; that it has not the force 
and eiïect of a liquidation. As we read the statutes, the reliquidation 
has ail the validity of the original liquidation. When made, it be- 
comes the liquidation in lieu of the original, and must be treated as 
such under section 14. As said in Robertson v. Downing, 127 U. S. 
607.' 8 Sup. Ct. 1338, 33 L. Ed. 369, where the duties were first liquidated 
on May 5, 1883, and reliquidated on May 34, 1883, and the protest 
was not filed until two days after the reliquidation (page 613 of 137 
U. S., and page 1331 of 8 Sup. Ct. [33 L. Ed. 269]) : 

"The duties were not flnally liquidated until the 24th of May, 1882. The 
tlme to protest did not begin to run until then. The previous liquidation on 
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the 5th of May was necessarily abandoned by the correction subsequently 
made." 

Followed in Sgobel & Day v. Robertson (C. C.) 126 Fed. 577. 

In the récent case of U. S. v. Whitridge, 197 U. S. 135, 25 Sup. 
Ct. 406, 49 L. Ed. 696, in which was involved the rupee price of 
imported goods, the collector fîrst liquidated, then reliquidated upon 
the protest of the importers, and again reliquidated under direction 
of the Secretary of the Treasury. After the second reliquidation, the 
importers protested, and the matter was submitted to the Board of 
General Appraisers; whence it ultimately reached the Suprême Court. 

We are satisfied that the provisions of the customs administrative 
act, limiting the right of review, apply to the reliquidation, as well as 
to the original liquidation. 

The judgment of the court below is affirmed. 



BOHRI et al. v. BARNETT. 

(Circnlt Court of Appeals, Seventh Circuit. January 2, 1906.) 

No. 1,193. 

False Impeisonment— Right of Action— Conviction and Iuphisonment for 
Violation of Void Okdinance. 

An action for false imprisonment based on the arrest, conviction and 
Imprlsonment of plaintlfif for violation of an Invalid clty ordinance will 
not lie against the magistrate who trled the cause, the city attorney who 
prosecuted, the constable who made the arrest or the person who flied 
the eomplaint, where ail acted in good falth without malice and in the 
belle! that the ordinance was valid, and the proceedlngs were regular 
and the magistrate had jurisdiction of ail prosecutious for violations 
or the clty ordinances, which necessarily included jurisdiction to déter- 
mine the valldity of the ordinance. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

Edward Lees, for plaintiff in error. 
John A. Aylward, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The action in the Circuit Court was to 
recover damages for false imprisonment. The défendant in error, 
plaintiff in the court below, at the time of the alleged false imprison- 
ment was a peddler, engaged in selling dress goods from house to 
house, in the city of Fountain City, Wisconsin, under a state license 
issued to him by the Secretary of State of Wisconsin, licensing him to 
engage in the business of peddling in that state. 

The plaintifï in error, Fred Bohri, a merchant in Fountain City, 
was the complaining witness on whose affidavit the arrest was made; 
Fugina was the City Attorney ; Kirchner the local Justice of the Peace, 
vested by the charter of the city with jurisdiction over violations 
of the city ordinances ; and Bachler the officer who served the warrant 
and made the arrest. On the trial the jury was charged that the case 
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made was one of false imprisonment, and a verdict accordingly re- 
turned for the défendant in error ; and to the rulings of the court 
in this respect, proper exceptions were .preserved, 

Fountain City was incorporated by spécial act of the législature 
(chapter 26, p. 10, Spécial Laws of Wisconsin for 1889), its Common 
Council being empowered> among other things, to enact ordinances 
for the government and good order of the city ; for the benefit of the 
trade and commerce thereof; and to license auctioneers and transient 
dealers. 

The ordinance under which défendant in error was arrested, tried, 
found guilty, and imprisoned, provided that any person not a rési- 
dent in the city, should procure a license from the mayor-^-a violation 
of the ordinance subjecting the person found guilty to fine and im- 
prisonment in the county jaiL 

Admittedly, the plaintiiïs in error in ail they did, were without 
malice. So far as the record before us discloses, they ail believed 
the ordinance to be valid, and ail believed that défendant in error 
had violated the ordinance. 

It is argued, however, that the ordinance was in fact invalid; that 
the city had no power under its charter, to enact it; and that, though 
the charter gave such power, the state having licensed the défendant 
in error as a peddier, the city could not under such circumstances 
exercise the power. And the court below told the jury, basing his 
ruling upon the propositions just named, that there was no valid or- 
dinance that prohibited the défendant in error, without taking out 
a city license, from engaging in the business for which lie was ar- 
rested; that the complaint and warrant, therefore, were void on their 
face ; and that by reason of this, the case made out was one of false 
imprisonment. 

That the ordinance was invalid we may assume. It does not fol- 
low from that, however, that an action for false imprisonment lies. 

In Bradley v. Fisher, 13 Wall. 351, 30 L. Ed. 646, the Suprême 
Court of the United States said : 

"A distinction exista between excess of jurisdiction and the absence of 
.iurisdictlon. Where there is no jurisdlction over the subject matter and 
authorlty exercised is usurped no excuse is permissible. If a judge of the 
criminal court having jurisdiction over offenses commltted in a certain dis- 
trict holds a particular act to be a public offense which the law does not make 
an offense, and proceeds to arrest, try and sentence a person charged wltb 
such act, no liabillty for such acts attaches to the judge, though he exceeds 
his jurisdiction, for thèse are particulars for his considération whenever his 
gênerai jurisdiction over the subject matter Is involjed." 

• To the same eflfect is BroOks v. Mangan, 86 Mich. 576, 49 N. W. 
633, S4 Am. St. Rep. 137, and Robertson v. Parker, 99 Wis. 653, 
75 N. W. 433, 67 Am. St. Rep. 889. In the Wisconsin case the 
court qUoted Bishop as foUows: 

"But in reason if judges properly expected to be most leamed can plead 
officiai exemption for their blunderlng in the law, a fortiori, those from 
whom less is to be expected should not be coinpelled to respond in damages 
for their mlstakes houestly made after due carefulness." 
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And then added: 



"We are content to Joln In the Increaslng procession of states that hâve 
adopted and are l'ollowlng the more humàne and lesâ stringent test of llabil- 
tty In cases of thls kind." 

See McCall v. Cohen, 16 S. C. 445, 43 Am. Rep. 641, and note; 
Koepke V. Hill, 157 Ind. 172, 60 N. E. 1039, 87 Am. St. Rep. 161, and 
note. 

Under the spécial act (section 8, chapter 3) incorporating the city 
of Fountain City, the local Justice of the Peace, though remaining 
a Justice of the Peace, became the municipal magistrate, with juris- 
diction to détermine and punish ail violations of the ordinances of 
the city. Whether the ordinance in question was a valid ordinance, 
or was not a valid ordinance, was one of the questions raised by the 
case, the determining of which was within his jurisdiction. Where 
else was the validity of the ordinance initially challengable ? Who 
was to décide until the court having jurisdiction over ail the ordinances 
of the city had decided? How could the magistrate escape this ques- 
tion any more than he could escape the question whether there had 
been any peddling of goods in violation of an ordinance, or whether 
the défendant was the person who did the peddling? Every ques- 
tion, from the validity of the ordinance to the identity and guilt of 
the man standing at bar, was a question before the magistrate; was 
within his duty to hear and détermine; and was therefore within 
the gênerai jurisdiction of his court. Clearly, then, in exercising that 
jurisdiction, even though erroneously, the magistrate was within the 
protection of the doctrine of the cases just cited. 

With respect to Bachler, it is enough to say that he acted upon a 
warrant and commitment, each regular on its face, and proceeding 
from a court having authority to issue process in cases for the viola- 
tion of ordinances. Hofschuite v. Doe (C. C.) 78 Fed. 436; Brooks 
v. Mangan, supra. 

The protection extends as well to Bohri and Fugina. Neither, so 
far as the record discloses, was influenced by malice. Nèither was 
seeking to enforce a purely personal claim of right. Both believed — 
believed, so far as the record discloses, in good faith — that they were 
enforcing the public's right to hâve the public law obeyed. The pro- 
ceeding was before a magistrate before whom violations of ordin- 
ances should be prosecuted. The record discloses nothing substan- 
tial, showing that Bohri did more than to make the complaint. He 
did not participate in the arrest. In West v. Smallwood, 3 Mess. & W 
418, it was held that a party merely making complaint before a mag- 
istrate on the subject of which such magistrate had gênerai juris- 
diction, is not liable to an action for false imprisonment, even though 
the warrant of arrest was without jurisdiction. And in Gelzenleuch- 
ter v. Niemeyer, 64 Wis. 316, 25 N. W. 442, 54 Am. Rep. 616, the 
doctrine of West v. Smallwood, though not expressly approved, is 
differentiated from the case then before the Suprême Court by the 
emphasis laid upon the fact, that in the case before the court, the 
party charged with false imprisonment participated in the arrest 
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On gênerai principles of law, the particular question neyer having 
been decided in Wisçonsip, we are of the opinion that thç complaining 
witness and the prosecuting officer— neither participatirig in, the ar- 
rest — are within the principle, that in Wisconsin and elsewhere im- 
munes th^ magistrate acting in good faith from the conséquences of 
error in matters of law. Any othef, rule would be harsh in the ex- 
trême — imposing on one who had witnessed a violation of a local 
ordinance the responsibility of knowing whether, as a matter of law, 
the ordinance itself was valid, or of remaining silent. 

The judgment below must be reversed, and the case remanded, 
with instructions to the Circuit Court togrant a new trial. 



In re COLE. 

PIRST NAT. BANK OF BIDDEFOED et al. v. COLH. 

(Circuit Court of Appeals, First Circuit February 16, 1906.) 

No. 618. 
1. Bankbuptcy-^Ordeb Requibino Banketjpt to Subeendee Pbopeett— Re- 

VIEW. 

The issue whether an order should be made requiring a bankrupt to 
turn over money or property to the trustée Is purely of a civil charac- 
ter, determlnable on a prépondérance of the évidence, and dépendent 
partially, at least, upon the question of fact whether the money or 
property Is In the possession or under the control of the bankrupt, and 
tte flnding thereon, cannot be revlewed by the Circuit Court of Appeals 
on a pétition for révision in matter of law, unless so wholly unsup- 
ported by the proofs as would requlre the court, on a writ of error, to 
set aside a verdict of a Jury for want of any évidence whatever to 
sustain it 

1. Same — Mabried Woman — Money in Hands of Husband. 

Mçiney of a married woman received by her husband, but which by 
the law. of the state Is her separate property and subject to her ab- 
solute control, Is presumably held by hlm as her agent, and the fact of 
his possession furnlshes no excuse for her failure to deliver It to her 
trustée in bankruptcy, unless she shows that as a matter of fact she 
Is unable to obtain the actual possession of It, to which she is en- 
tltled. 

3. Same— Obdeb Committinq fob Contempt— BranT to Heabino. 

It is error to embody in an order requiring a bankrupt to turn over 

money or property to his trustée, which is civil in Its nature, what is 

BUbstantially a judgment for contempt and an alternative order of com- 

■ mittal therefor. The issue on the question of contempt is a separate 

one, on which the bankrupt is entitled to a hearlng. , 

For opinion below, see 135 Fed. 439. 

Elbridge R. Anderson (Charles W. Bartlett, on the brîef), for 
petitioner. 

Benjamin F. Cleaves (Albert S. Woodman, on the brief), for re- 
spondents. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 
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PUTNAM, Circuit Judgè. This is a revisory pétition under the 
statutes in bankruptcy. The petitioner, Annie M. Cole, was duly 
adjud^ed bankrupt on a pétition filed in November, 1903. It is claimed 
that she received in September, 1903, $3,800, as the proceeds of the 
sale of her homestead in Saco. This was paid in bills, and it is main- 
tained by her that it was paid into the hands of her husband, and that 
no part thereof ever came into her hands. The trustée in bankruptcy 
admits that a portion of it has been accounted for, leaving $2,425, 
which, on his appHcation, the référée directed should be paid over 
by Mrs. Cole to him. He made no alternative directions in the event 
she did not make the payment. The bankrupt duly appealed to the Dis- 
trict Court, which made an order as follows : 

"It is tlierefore ordered that the bankrupt tnrn over and deliver to the 
trustée, within 15 days, the said sum of $2,425; in default of which she 
stand committed to the marshal of this district, to be incarcerated until she 
obeys the order of this court, or is othervvise diseharged by due process 
of iaw, or until the further order of this court." 

The question whether the money was in the possession or contre! 
of Mrs. Cole is, under the circumstances of this case, what the Iaw 
désignâtes a question of fact. over which we could, of course, hâve 
no jurisdiction on this pétition, which raises only questions of Iaw, 
unless the finding of the District Court against her was so wholly 
unjustifîed on the proofs as would require us, on a writ of error, 
to set aside a verdict of a jury for want of any évidence whatever 
to sustain it, or for some other reason kindred thereto. The issue 
whether an order should run against a bankrupt, requiring the bank- 
rupt to make payment to the trustée, is purely of a civil character ; 
and therefore that part of the order before us which directed pay- 
ment may be supported by a mère prépondérance of évidence, pre- 
sumptions, or inferences. 

One claim made by Mrs. Cole is that the money in question had 
been used in paying the debts of her husband or herself, but on the 
record this is clearly not so supported that we can take jurisdiction 
thereof as a matter of Iaw. Her other proposition as to the part of the 
order which directs payment is, as we hâve said, that the money 
received for the homestead went into the hands of her husband, 
and never had been in her hands. But, under the statutes of Maine, 
where she resided, and where thèse transactions occurred, as well 
as under the statutes of Massachusetts, to which state she is said 
to bave removed, the price received for the real estate was absolutely 
her property, and legally subject to her control. Her husband was 
simply her représentative, or agent. Something was said before 
us to the efïect that ail which occurred between her and the trustée 
in regard to the money in question, including ail conversations in 
référence thereto, was in the présence of her husband, where she 
was subject to his coercion. The record, however, fails to show 
that this so-styled coercion was more than the ordinary fiction of 
iaw, formerly of much force, but now of no positive value in civil 
proceedings. Certainly, the record does not establish such a condi- 
tion of proofs as would justify us in taking jurisdiction on that ac- 
count. Therefore the fact remains that, on this record, the District 
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Court mîght find as a natter of fact that, as tothe possession of 
the proceeds of ttije sale,, Mrs. Cole's hwisband was simply her repré- 
sentative, or agent. Such being the case, it needs no citation of au- 
thorities to establish the further proposition that, in the eyes of the 
law, the possession of a mère agent is the possession of the principal. 
This proposition was enforced and applied with référence to fynds 
to be transferred to the trustée, under the bankruptcy statutes in 
Bryan v. Bernheimer, 181 U. S. 188,' 21 Sup. Ct. 557, 45 L. Ed. 814, 
and in Muller v. Nugent, 184 U. S. 1, 17, 18, 22 Sup. Ct. 269, 46 
L. Ed. 405. It also cannot be denied that a bankrupt, whose funds 
are deposited with an agent, cannot excuse himself from not de- 
liveriiig over the same to the trustée because so deposited, unless 
he shows as a matter of fact an inability to obtain the actual posses- 
sion of what he ought to surrender. The record fails of any proof 
meeting this requisite condition. Therefore it does not in this re- 
gard présent a question of the class of which we can take jurisdic- 
tion on a proceeding of this character; and, consequently, so far as 
this portion of the case is concerned, the décision of the District 
Court must stand. 

We think, however, that there was error in that the District 
Court entered in substance a judgment for contempt, accompanying 
an alternative order for committal. It is plain that a proceeding 
for contempt is of a différent character from one resulting in a mère 
order for the payment of money to a trustée in bankruptcy. It is 
claimed that it is criminal in its nature, while an order for the mère 
payment of money is purely civil ; that it would be justified only by 
the proofs and the amount of proofs requisite on ordinary crimi- 
nal issues ; and that it is in effect an independent proceeding 
which can be initiated only after an order for payment of money 
has been disobeyed, and on an order to show cause, or some other 
new notice, given to the person alleged to be in default. It is suffi- 
cient now to say that the record does not show that Mrs. Cole had 
any day in court on the issue involved în that part of the order in 
question. Without undertaking to say in what manner an issue may 
be so presented as to justify a proceeding for an alleged contempt, 
and entering a pénal judgment on account thereof, we are of the 
opinion that the record should show that the issue had been made in 
some way, and that the person adjudged guilty of contempt had had 
an opportunity to be heard in référence thereto. Rapalje on Con- 
tempts (1887), 126, 137, 128. For this reason, the order to which 
this pétition relates must be annullèd, except only so far as it afSrms 
the décision of the référée which directed that the money in question 
should be paid to the trustée. 

Some suggestions were made before us on the question whether 
this pétition was seasonably filed, but they were not urged, and no 
implication in référence thereto is to be drawn from this opinion, 
or from any decree in accordance therewith. 

Let there be a decree in accordance with our opinion passed down 
on the 16th day of February, 1906, and for the costs of the petitioner. 
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CUMMING r. BAKER & HAMILTON, 
(Circuit Court of Appeals, Ninth Circuit March 19, 1906.) 

No. 1,217, 

1. Patents — Construction or Clatms— Impeovement Patents. 

A patent for mère improvement on prier devlces must be llmited 
fo tlie précise devices and combinationi? sliown and claimed. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 249.] 

2. SAME INFEINGEMENT POBTABM: FOBQE. 

Tlie Cumming patent, No. 386,771, for a portable forge, while valid. 
Is limited by its terms to improvements in ttie form and arrangement 
of tlie several parts and the method of securing them togetlier, and is 
not infringed by a structure wiiicU does not contain ttie new features 
tlierein sbown and ciaimed. 

In Error to the Circuit Court of the United States for the North- 
ern District of CaUfornia. 

John H. Miller, for plaintiff in error. 
Wm. F. Booth, for défendant in error, 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This action was brought to recover dam- 
ages for thé alleged infringement of letters patent granted July 
24, 1888, to George Cumming, for an "improved portable forge," 
and by him assigned.to the plaintiff in error. On the trial in the 
court below, and at the close of ail the évidence, the counsel for the 
défendant requested the court to direct a verdict for the défendant, 
on the ground of noninfringement. The motion was granted, and 
the jury was so instructed. Judgment for the défendant followed. 

If the judgment was right, the ground of the court's action is un- 
important. 

In the spécification contained in the patent sued on, it is stated 
that: 

"Tlie invention consists : First, in the form and arrangement of the 
several parts of the forge and the method of securing them together, so 
that great strength and durabillty, with lightness and portability, are se- 
cured, the opération of taking apart and putting together again may be 
conducted with great facility, and the apparatus may be kept in good order 
and cleanly condition without difficulty or delay ; and, second, in a certain 
improvement in the form and arrangement of the shell, toothed gearing, 
spindles, etc., of the blower producing the blast for the furnace, as will be 
more fuUy set forth belovsf. * * » The main features of the blower are 
not new. A blower in some respects similar has already been patented to 
me July 15, 1884, No. 301,967; but there are important modifications in 
the manner of construction which render the blower more specially adapted 
for the purposes of this portable forge. » * » 

"What I claim as my Invention, and désire to secure by letters patent, 
Is as follows: 

"(1) A portable forge consisting essentially of the hearth-pan, the hollow 
conduit for wind, the blower, and supporting-legs, the whole belûg secured 
together with suitable clamping devices, as herein described, and for the 
purpose set forth. 

"(2) In a portable forge, the combination of a hearth-pan securely clamped 
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upon a horizontal wlnd-plpe, a horizontal wlnd-plpe conveying the blast 
f rom the blower to the hearth, a suitable blower clamped upon sald hori- 
zontal wlnd-plpe, and a suitable stand or frame to support the whole, 
arrangea and operatlng substantially as and for the purpose described. 

"(3) The portable stand berein described, consisting, essentlally, of the 
bent legs Inserted and beld in the half elamp, the half clamp constructed 
and operating substantially as and for the purpose described. 

" (4) As a means ofllËastenlng the legs In the clamp hubs, the comblnation 
of the wedge-headed boit a:nd the rollers arrangea and operating together 
to bind the legs in their sockets, substantially as and for the purposes de- 
scribed. 

"(5) In a portable blowing apparatus, the comblnation of a horizontal 
holiow wlnd-condult, a blower clamped thereto, and a portable stand, as 
herein described, consisting of the bent tubular legs and clamping-irons, 
substantially as shown and described. 

"(6) A fan blower, as herein described, consisting, essentlally, of a shell 
inclosing the fan and having a removable cover in front to admit the fans, 
perforated to allow the air to enter, and with a boss in the middle to receive 
the fan-spindle, the said shell having a set of bearings seeured to rear 
side to support one end of ttie spindies of the speed-gears; second, a suit- 
able revoiving fan Inclosed within the shell ; third, a cap or cover witli in- 
ternai space to inclose the speed-multiplying gears, fltted and fastened dl- 
rectly to the shell and provided with bearings for the outer ends of the 
gear-splndles ; and, fourth, a set of speed-multiplying gears with spindies 
aind an operating hand-lever, substantially as described." 

It will be seen that, according to the patentee's own déclaration, 
the invention claimed consists : First in the form and arrangement 
of the several parts of the forge and the method of securing them 
together; and, second, in a certain improvement in the form and ar- 
rangement of the shell, toothed gearing, spindies, etc., of the blower 
producing the blast for the f urnace, as is more f uUy set f orth in 
the spécification. 

The case shows that portable knock-down forges, the constituent 
éléments of which are a hearth-pan, a wind-pipe, a blower, and sup- 
porting-legs, each separable from thè other and capable of being 
joined together by varions clamping devices, were old long before 
the patent to Cumming of 1888. There had also been previously 
patented to Cumming a hand blower, which is also a fan blower, in 
which patent he described that invention as relating to certain im- 
provements in hand blowers, and stated that: 

"It consists In the application of toothed gearing from the crank-shaft 
or point of application of the power employed through a train of toothed 
gear-wheels to the shaft which carries the fan; of the collection . and casing 
in of ail of the working parts of the apparatus, so that they are not exposed 
or widely separated; in a pin and means for keeping the casing holding the 
gears in Its proper place, and of steel buttons in the ends or extremities of 
the bearings of the gear-spindles, in order to keep the gears in their proper 
longitudinal positions and take up end-play." 

And in which patent he claimed : 

■•'(l) The fan-case having a journal-box centrally located at one end to 
receive the fan-shaft, and an opening at the opposite end sufficient to re- 
ceive the fan, lu comblnation with a shell. Y, having a plate to fit said 
opening, and Journal-boxes for one end of the gear-shafts, and a plate, 
Z, flttlng the opposite end of the shell, and having journal-boxes for the 
opposite ends of the gear and fan-shaft, substantially as herein set forth. 

"(2) The fan-case, X, supplemental shell, Y, with its diaphragm, r, and 
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joumal-boxes for gear-shafts, In combinatlon wlth the exterior closlng- 
plate Z, formed to fit the edge of the shell, and havlng a means for ad- 
justing and seeurlng It to the fan-case, substantially as herein described. 

"(3) The fan-case, X, supplemental shell, Y, with Its diaphragm, r, and 
gear-wheels journaled wlthin, as shown, In combination with the external 
closing-plate, Z, and the transverse shelf or diaphragm, J, whereby the 
gears are inclosed, substantially as herein described, 

"(4) The fan-case having air-passages around the central shaft, supple- 
mental shell wlthin which the driving-gears are contained, and the dia- 
phragm and exterior closing-plate, said plate and diaphragm being provided 
with openings through which air may pass to the fan-case, substantially 
as herein described. 

"(5) In a blowing apparatus, the fan-case, supplemental shell, and the 
exterior closing-plate, Z, with journal-boxes for gear and fan-shafts, the 
said plate being grooved or channeled to fit the edge of the supplemental 
shell, and having a pin fitting a corresponding socket, whereby the plate 
is held in one position and the journal-boxes and shaft are always kept in 
line, substantially as herein described." 

The blower of Cumming of 1884 was, of course, as much a part 
of the State of the art as any other device patentée! or used prior to 
the issuance of the patent in suit. 

In the spécification contained in the patent in suit, the patentée 
expressly states that the main features of the blower there claimed 
are not new, but are " in some respects similar" to the blower patented 
to him in 1884, but further déclares that "there are important modi- 
fications in the manner of construction which render the blower 
more especially adapted for the purposes of this portable forge." 

Except in respect to such différences as may exist between the 
blower of the patent in suit and that patented to Cumming in 1884, 
the only new idea embodied in the patent in suit is the making of 
the wind-pipe of the plaintiff's forge serve the double purpose bf 
conve.ving the blast and supporting ceriain other parts of which the 
forge is composed. No previous forge, so far as appears, ever made 
the wind-pipe perform that double function. That idea was there- 
fore new, and it was useful, too; for it reduced the number of parts 
of a very useful device, thereby rendering easier and more rapid 
its séparation for transportation, and the reassembling of its vari- 
ous parts for use. Upon that ground the plaintifï in error's patent 
is sustainable, but it is the only thing new about it, with the excep- 
tion of the modification in the blower therein specifically described. 

We are unable to see any merit in the contention of his counsel 
that the real invention consists in dividing the forge "along certain 
well-defined Unes," which consists only of the séparation of the 
hearth-pan, blower, wind-pipe, and supporting-legs one from the 
other, which may be done easily and quickly, and as easily and quickly 
reassembled. The varions parts of the older portable knock-down 
forges were similarly separated and reassembled. The circumstance 
that this may be done more readily and quickly with the Cumming 
forge did not involve the inventive faculty at ail. It may, and prob- 
ably did, make that forge more useful, and therefore more désirable 
than the others. But there was nothing new about that feature of it. 
_ It must be remembered that the patent sued on is in no sensé a 
pioneer one, but a mère improvement on prior portable forges. In 
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such cases the patentée is limited to the précise devîces and conibina- 
tibns shown and daimed in his patent. Boyd v. Janesville Hay Tool 
Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973 ; Brown v. Hunt- 
ington Piano Ce, 134 Fed. 735, 67 C. C. A. 639; Rich v. Baldwin, 
Tuthill & Bolton, 133 Fed. 920, 66 C. C. A. 464 ; Julius King Optical 
Co. V. Bilhôefer, 127 Fed. 127, 62 C. C. A. 241; Tabôr Bas-Relief 
Photograph Co. v. Marceau (C. C.) 87 Fed. 871; Ransome v. 
Hyatt, '69 Fed. 148, 16 C. C. A. 185; Ney v. Ney Mfg. Co., 69 Fed. 
405, 16 C. C. A. 293 ; Overweight Counterbalance Elevator Co. v. 
Improved Order of Red Men's Hall Ass'n, 94 Fed." 155, 36 C. C. A. 
125. 

In the case last cited, where, as in the case at bar, the trial court 
directed a verdict for the défendant, and in which case the conten- 
tion of the plaintifï in error was mainly directed to the alleged error 
of the court in not submitting the question of equivalency of certain 
éléments to the jury, in view of the testimony of certain experts, 
this court said: 

"There Is a clear distinction drawn, in ail of the authoritles whlch dls- 
cuss the question, between a ploneer invention and an invention merely 
o£ Improvements by a comblnation of mechanlcal devices. A patentée 
vrho Is the original Inventor of a device or machine — a ploneer in the art — 
is entltled to a broad and libéral construction of hls clalms; but an in- 
ventor who only claims to be an improver is only entltled to what he 
claiins, and nothlng more. In other words, the original inventor of a 
device or machine has the right to treat as infringers ail who make or use 
devices or machines operating on the same princlple, and performing the 
same functlons by analogous means or équivalent combinations. 'But if the 
Invention claimed be itself but an improvement on a linown machine, 
by a mère change of form or comblnation of parts, the patentée cannot treat 
another as an infringer, who has improved the original machine by use of 
a différent form or comblnation, performing the same functlons. The in- 
ventor of the flrst Improvement cannot Invoke the doctrine of équivalents 
to suppress ail other Improvements whlch are not mère colorable invasions 
of the flrst' " 

In the same case we further said: 

"The court certalnly has the unquestioned right to draw Its own con- 
clusions from an exhibition and inspection of the respective machines, or 
models thereof, as well as from the opinions of expert wltnesses. It is 
not bound to accept such testimony as cohclusive. The Conqueror, 168 
U. S. 111, 131, 17 Sup. Ot. 510, 41 L. Ed. 937. It conslders the tacts upon 
wilch the opinions of the wltnesses are; based, and détermines from ail the 
evidçnce in the case whether the conclusions given by the wltnesses are 
Sound and substaritlal. The value of expert testimony generally dépends 
upon the facts stated as a reason for their opinions and conclusions. Green 
V. TerwlUiger (C. a) 56 Fed. 384, 394; 1 Tayl. Ev. § 58. * * * The law 
Is now well settled that the trial court not only has the power, but it Is its 
duty, where the évidence Is Insufficient to support a verdict In favor of 
the plaintlfli, to instruct the jury to flnd a verdict in favor of the défendant. 
This rule applies to patent as well as other cases, and is as applicable to 
the question of Inf rlngement as to any other material or controlling ques- 
tiofi Involved In the case." 

In respect to the blo,wer of the patent in suit, the main features of 
it were not new, as thè patentée himself stated in his spécification. 
Clearly, the claim to it can only be held to cover the différences be- 
tween it and the blower of the Cumming patent of 1884. Thèse 
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différences œnsist of the removable cover in front of the fan casing 
to admit the fans, a boss in the middle of that cover to receive the 
fan spindle, a set of bearings on the rear side of the fan casing for 
one end of the speed gear spindles, a cap on the rear of the casing 
and secured thereto to form the space for the speed-gears. In th"»^ 
blower of the défendant in error thèse novel features of the blowei 
of the plaintiff in error do not appear. The defendant's fan casing 
has not a removable cover in its front, but is composed of two simi- 
lar parts divisible in the middle; one part being no more the cover 
than the other. The defendant's blower has no boss in the middle 
of its front to receive the forward end of the fan spindle; the for- 
ward end of that spindle has no bearing in the front of the fan 
casing at ail; the back of the shell of the defendant's fan casing 
does not contain a set of bearings for one end of the gear spindle. 
On the contrary, in the defendant's blovi^er one end of the gear 
spindles is mounted in bearings, in a completely separate casing. In 
the defendant's blower there is no back cap or cover, which, to- 
gether with the back of the fan casing, forms the space for the gears, 
but the gears are carried and inclosed in an entirely separate casing 
which is not formed in part of the fan casing, nor does it inclose 
in connection with the casing any space for any purpose. And as 
the wind-pipe of the défendant in error's forge does not perform 
the double function of the plaintiflf in error's wind-pipe, no infringe- 
ment of his patent can be justly affirmed upon the record; for the 
simple reason that the defendant's forge does not contain the only 
new éléments upon which alone the plaintiff in error's patent is sus- 
tainable. 

The judgment of the court below is affirmed. 



O'LEARY et al. v. UTICA & MOHAWK VALLEY RY. CO. 

< Circuit Court of Appeals, Second Circuit. Mardi 20, 1906. Motion for 
Stay of Mandate April 2, 1906.) 

No. 239. 

Patents — ^Vauditt and Infeinoembnt — Oonvebtible Caes. 

The O'Leary reissued patent No. 11,992 (original No. 664,890) for 
convertible cars was not anticipated, and discloses patentable invention 
in its essential feature which is the means shown for storing inflexible 
side panels or sash in the roof of a car without such material changes 
In Its construction as to affect the public convenience. It also covers cars 
which are only semiconvertible in which such means are used. Clalms 
4, 10, 13, and 14, held Infringed by cars constructed under the Brill & 
Buckham patent. No. 709,073. Clalms 1, 2, 0, 7, 8. and 9, %eld either 
invalld for lack of invention, or not infringed by such construction. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Appeal from interlocutory decree of the Circuit Court for the 
Northern District of New York, on final hearing, sustaining the va- 
lidity, and finding infringement by défendant, of complainants' re- 
issued letters patent, No. 11,992, granted May 20, 1902, to J. O'Leary, 
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for a convertible car, and ordering an înjunctîon and an accounting. 
The opinion of the court below is reported in 139 Fed. 330. 

Francis Rawle, Joseph L. Levy, and Edmund Wetmore, for appel- 
lant. 

Frank C. Curtis, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The learned judge who tried the 
cause below has fully and accurately stated and discussed the construc- 
tion of the structures in question and the issues presented by the 
record. We concur in his conclusions that while the patentée, 
O'Leary, was not a pioneer in the art of building convertible cars ; yet 
that his combination is a meritorious one, and shows patentable inven- 
tion, and that it is not confined to wholly convertible cars, and that in 
the conception and création of the patented means for accomplishing 
the idea of storing inflexible side panels in the roof of a car, without 
such material changes in its interior or exterior dimensions as affect 
the public convenience, he provided devices not found in the prior art. 

But we are unable, for reasons to he hereafter stated, to concur in 
the conclusions that the devices covered by claims 7, 8, and 9, show 
patentable invention, and in his conclusions as to certain of the other 
claims in suit. That the patentée made a useful invention is abundant- 
ly proved. The practically abandoned expérimental models made by 
the Brill Company, the real défendant in interest heréin, the fact that 
it nçiver made any construction like the alleged infringement until 
after O'Leary had obtained his patent and shown it to the président 
of said Company, the cogent and persuasive fact that in the Brill model 
illustrating the use of inflexible and flexible sashes, its constructors 
showed their inability to adapt their methods to the storage of an 
inflexible sash overhead, and were obliged to arrange it so as to slide 
downwards, the state of the prior art, and the fact that with a great 
body of would-be inventors in the field, O'Leary was the first to 
show in a car a method of storage in an overhead chamber of in- 
flexible panels arranged to slide abreast instead of tandem; the ab- 
sence from the hansom cab structure of the merging and widening 
grooves, and the impossibility of adapting its construction to the roof 
of a car without substantial and radical modifications; the obviation 
by O'Leary of ail overhead obstructions or interférence, and the adop- 
tion by the Brill Company of a modified form of the patented car, 
considered together, show a compliance with the most rigid require- 
ments of the tests of invention and demonstrate patentable novelty 
beybnd question. . 

Further forcible évidence of O'Leary's priority of invention and 
of defendant's infringement is found in the Patent Office history of 
the Brill and- Buckham patent. No. 709,073, under which the Brill 
Company constructs the infringing cars. It appears from the file 
wrapper thereof, that the patent in suit was cited either alone or in 
connection with other patents on 22 claims originally inserted in de- 
fendant's application. Thèse claims covered, inter alla, means for 
causing the inflexible panels to lock with each other so that one should 
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carry the other to a roof storage place, and guiding and folding means 
for such panels, and separate grooves in which the panels should move. 
Thèse daims having been rejected were either canceled or amended. 
This acquiescence is persuasive évidence of an admission on the part 
of the patentée of the defendant's car that the O'Leary device was an 
anticipation, or at least a disclosure, of certain of the éléments of de- 
fendant's construction, and therefore is persuasive évidence of an 
admission that if the means covered by said claims were later than 
those covered by the patent in suit, they would be an infringement 
thereof. Before passing to a considération of the patent in suit, it is 
proper to refer to the Bail British patent of 1893 for Windows of a 
hansom cab. This patent is much relied on by counsel for défend- 
ant. It is, however, not adapted for use in a street car, and we are 
of the opinion that the changes and modifications requisite to adapt 
it for such a purpose would constitute invention. Moreover it has 
no merging or widening sHdeways, and is not in any way adapted to 
be raised above the head of the passenger without interfering with 
his free movement, or to be stored in the top of a car in a storage 
chamber so constructed as not to ofïer an obstruction to the heads 
of passengers. The expert for défendant did not refer to it on his 
direct examination, and was forced to admit that he did not regard 
it as having any doser bearing on the subject-matter of the claims 
in suit, than the other patents discussed by him. In what did the 
invention of the patent consist, and what was the object the patentée 
sought to* achieve, and how did he accomplish it ? 
In his spécification he says: 

"The object of my invention is to provide a convertible car wlth a con- 
venient means for storing the movable inflexible panels which enclose the 
sides of the car in inclement weather when the panels are removed from 
the sides of the car to provide an open car without materially changing the 
interior or exterior dimensions of the car." 

This object was accomplished, as stated by the patentée, as fol- 
io w s : 

"As a means for concealing and protecting the panels when not in use, I 
provide the storage chambers, P^, by continuing the roof of the raised deck 
on practlcally the same curve nearly to the vertical sides of the car, as seen 
in Fig. 2, where I provide the vertical ventilator-walls, C, then curving 
the lower roof-wall, O, down to the sides of the car in substantially the 
usual manaer." 

The arrangements for the raising and storing of the panels is 
stated by him as follows : 

"Two slideways merge into eaeh other and gradually increase in width, 
and incline inwardly to the top of the car. Just outside the inerged slide- 
ways I provide a guideway consisting of a groove, B'', adapted to receive 
a roller, P', rotatively supported by a stem or bracket, P^, seeured to aud 
projecting from one end of the sash-panel. • ♦ • Tbe guideway, B', ex- 
tends throughout its length in close proximity to the outer wall and roof 
of the car, following the outline of the outer and upper side of the deck- 
chamber, whereby the panels can be raised approximately to the top of the 
deck-chamber with comparatively little inward movement or incline, and 
the inward movement of the upper ends of the panels, oceurring after the 
lower ends of the panels are well up into the mouth, C, of the chamber, 

144 F.— 26 
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does not necessltate any considérable enlargement of the mouth In wldth, 
such as would make the opening unsightly or conspleuous. Bythus extend- 
Ing the guldeway in an Irregular path, so as to take advantage o£ the full 
height of the deck-chamber during the flrst part of the movement, of raising 
the panels, I am able to make use of inflexible comparatively straight panels, 
which coula not otherwise be done without greatly enlarglng the mouth of 
the chamber." 

The éléments involved in the invention covered by the daims in 
suit comprise, as shown in the patent: (1) The formation of the 
storage chambers above the usual roof level, and at the side of the 
usual upper deck. (2) The irregular guideway, B', foUowing the 
outline of the outer and upper walls of the panel chambers, and (3) 
Merging and widening slideways. 

The defendant's car is what is known as a "semiconvertable car" 
— that is, one in which the sides of the car are permanently boxed 
in — whiie the patent in suit is for what is called a "convertible" or 
"whoUy convertible car," in that the entire side of the car can be 
opeued. In the view which we take of the claims in suit, we do not 
consider this distinction material, although by reason thereof the two 
cars are différent in gênerai character and some of the uses to which 
they may be appHed. The storage chambers in the defendant's car do 
not extend above the vertical Windows in the deck roof of the car 
or below its main roof, as do the storage chambers claimed and shown 
in the patent in suit. The guide-ways in the defendant's car do not 
extend "in an irregular paSi from a point near the mouth of the 
storage chamber in close proximity to the outer and upper wall of 
such chamber," but they extend in a regular curve foUowing thé line 
of the construction of the original decked roof of the car. The single 
crook or curve in the grooves or guidCways in defendant's car near 
the bottom of the storage chamber, is merely a construction introduced 
for the purpose of buttoning the two panels together, and thus giving 
an additional function to the opération of the panels; but it has, other- 
wise, nothing to do with the guiding or sliding opération of the 
panels. The devices for interlocking the panels and carrying them 
up into the roof in the defendant's car are radically différent from 
those of the patent in suit. The defendant's car accomplished the 
objects of the O'Leary invention, but by means structurally différent. 

The question is as to the validity of the claims in suit and whether 
they are infringed by defendant's car. The first claim is as fol- 
lows : 

"In a convertible car, the eomblnation with the deck roof, grooved roof- 
supporting ribs, and a séries of inflexible slide-panels vertically movable in 
the rib-grooves ; of a correspondlng séries of storage chambers extendlng 
from one side of the car appi-oximately to the top of the deck of the car, 
substantially as described." 

This claim cannot be sustaîned. Every élément is found in the 
ptior art, the inflexible panels in numerous patents and in models and 
existing structures ; the storage chambers in Paul patent, No. 301,585, 
and Brill patent. No, 202,920, where flexible panels are shown stored 
side by side, as in the patent, and an inflexible panel like that of the 
patent, in Brownell patent. No. 247,608, and which, except for the lack 



co. 403 

of a ceiling, would show a storage chamber. If there is any novelty 
in the claim, it consists in "a corresponding séries of storage chambers 
extending from one side of the car approximately to the top of the 
deck of the car, substantially as described," which défendant does pot 
hâve, as its chamber terminâtes practically at the bottom of the vertical 
walls, and in an enlargement of the size of the chamber to accommo- 
date the larger panels in the abreast position, 

The second claim is not materially différent from the first. Its "up- 
wardly and inwardly inclined slideways" etc., would read on to the 
construction of the Brownell patents, and the only novelty therein 
claimed is "storage chambers subjacent to the roof" which défendant 
does not use. 

The dominant feature of the invention in suit is well expressed 
in claim four: 

"In a convertible car, the combination wlth a pair of vertlcally-movable 
mutually-lapping panels; of a pair of panel-supporting ribs, each rib having 
intermediately of its lower and upper ends, separate slideways for the re- 
spective panels, which slideways merge into each other and gradually In- 
crease in width and incline inwardly from the merging point toward the 
top of the car, substantially as described." 

The expert for défendant is forced to admit that this construction 
is nowhere found in the prior art in such a combination. It is not 
found either in the hansom cab patent or in the Brill models or ex- 
périmental structures. The Brown patent. No. 593,749, as défendant'» 
expert says, illustrâtes "a différent type of car construction ; * * * 
is designed to be used in a little différent relation to the movement 
of the sashes," and is not a pertinent référence. The widening and 
merging slideways introduce a novel structural modification and func- 
tion. By means thereof the necessary freedom of oblique movement 
of the inflexible panels in their slideways is permitted when they 
are engaged and moving as one. An inspection of defendant's patent 
and of the car exhibited at the hearing, shows that this construction 
has been appropriated by défendant. 

As to the sixth claim. It has already been shown in discussing 
defendant's car, that it does not hâve "a guideway extending in an 
irregular path from a point near the mouth of such chamber in close 
proximity to the outer and upper wall of such chamber approximately 
to the top of the deck" of this claim. Furthermore, this construc- 
tion is shown in the Brownell patent. 

Olaims 7, 8, and 9 are invalid, because they show no invention in 
view of the prior art. The same means of engagement are shown 
in the Bail patent for the cab window, and in other patents. The 
spécifie means for locking and moving the sashes and panels to- 
gether and supporting them in the chamber are not used by défendant. 
Its construction is an old one employed in the gênerai field of the art 
of window fastening. 

Claims 10, 13, and 14, broadly cover the combination which com- 
prises the essentials of the invention of the patent in suit. The 
storage chamber is not limited as to its location or extension as in the 
first and second claims, and the grooves or guides in connection with 
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the merging and widening slideways of the patent are sufficiently 
claimed to protect the invention. 

The conclusion reached is that the decree of the court below should 
"be modified by dismissing the bill as to claims 1, 2, 6, 7, 8, and 9, and 
directing an injunction and an accounting as to claims 4, 10, 13, and 
14, without costs to either party in either court. 

Let a decree be entered accordingly. 

Mandate will not issue until April 20th, as prayed. There is no 
reason why it should not issue in the usual form; the Circuit Court 
has abundant power to regulate opération of injunction so as not to in- 
convenience the public. 



NEW YORK PHONOGRAPH CO. v NATIONAL PHONOGRAPH CD. et al. 

(Circuit Court of Appeals, Second Circuit. March 7, 1906.) 

No. 128. 

Patents — Exclusive Licensk — Equitable Relief Against Beeach. 

Complainant as licensee of the exclusive right to use, exhibit and let 
phonographs and grapliopliones, and to seli appliances therefor within 
the State of New York from ttie owner of the patents therefor, held en- 
titled to damages for breach of the license contract and to an Injunction 
against further breaches by the invasion of its territory by défendants 
who subsequently beeame the ovrners of the patents with full knowledge 
of sueh contract. 

Appeal from the Circuit Court of the United States for the District 
of New York. 

Appeal from decree of the United States Circuit Court for the 
Southern District of New York granting an injunction and account- 
ing. The opinion of the court is reported in 136 Fed. 600. 

W. B. Hornblower, for appellant. 

Louis Hicks and John C. Tomlinson, for appellee, 

Argued before TOWNSEND and COXE, Circuit Judges, and 
HOLT, District Judge. 

PER CURIAM. The court below in its opinions has clearly and 
exhaustively discussed ail the questions which appear to be material 
to the disposition of this case. The arguments advanced on this ap- 
peal hâve received the considération demanded by the importance of 
the case and the magnitude of the issues involved. We fail to find, 
however, any error in the reasoning or the conclusions on which the 
decree is founded, and we therefore deem it unnecessary to add any- 
thing to the opinion of the court below, in which we concur, and on 
which the decree should be afïirmed with costs. 
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WAGNER TÏPEWRITER CO. et al. V. F. S. WEBSTER CO. 

{Circuit Court, S. D. New îork. Mardi 28, 1906. On Reliearing, April 

16, 1906.) 

No. 7,823. 

1. Teade-Names — Use — Infkingement. 

Complainant manufacturée! and sold typewriter ribbons for the "Under- 
wood" typewriter, the ribbons being conta iued in boxes bearing tlie 
words "tfnderwood Typewriter Copying Inl£ Ribbon manufactured only 
by J. Underwood & Oo." Défendant also manufactured typewriter rib- 
bons, using a star as a trade-mark and the words "The Webster Star 
brand," on its boxes, above which was the single word "Underwood." 
There was évidence that defendant's use of the word "Underwood" was 
solely to indicate that the box contained a ribbon of the proper size and 
on the appropriate spool for use in the Underwood typewriter, and not 
for the purpose of palming ofC its ribbons as of "Underwood" manufac- 
ture. Held, that defendant's use of the word was not unlawful. 

2. Patents — Design Patents — Typeweitee Ribbon Spools. 

The Manning design patent, No. 31,6"."), for a ribbon spool for type- 
writing machines is void ; such a device not being a proper subject of a 
design patent. 

3. Same — Infeingemext — Ribbox Mechanism for Typewmteks. 

The Wagner patent, No. 650,438, for a ribbon mechanism for typewrit- 
ers while it makes a ribbon spool an élément of the combination does 
not make it a chief or vital part, but only an ordinary working part, nor 
is it singly a part of the invention, being common and necessary for ail 
typewriters whether the patented mechanism is used or not. The spool 
not being patented, either singly or in combination with the ribbon, and 
being of trifling cost, is usually replaced when the fréquent necessity 
arises for reuewing the ribbon, and the owner of a luacliiue equippert 
with the patented mechanism, being under no license restriction, may 
replace both ribbon and spool as a matter of repairs, without infringe- 
ment of the patent, and a manufacturer, who sells the two together for 
such replacement, is not chargeable with contributory infringement. 

[Ed. Note. — Contributory infringement of patents, see note to Edison 
Electric Light Co. v. Peninsular Light, Power & Heat Co., 43 C. C. A. 
485.] 

Suit in equity to restrain the défendant from infringing alleged 
trade-name or trade-mark "Underwood" by selling typewriter rib- 
bons on spools contained in boxes having the name Underwood there- 
on, and from infringing two certain United States letters patent, 
viz. : Design patent, No. 31,675, issued October 17, 1899, to Edward 
J. Manning, assigner to Wagner Typewriter Company, for ribbon 
spool for typewriting machines, and mechanical patent. No. 650,438, 
issued May 29, 1900, to Herman L. Wagner and Franz X. Wagner 
for ribbon mechanism for typewriters. 

Briesen & Knauth (Arthur V. Briesen, of counsel), for complain- 
ants. 

Richardson, Herrick & Neave (Guy Cunningham, of counsel), 
for défendant. 

RAY, District Judge. Complainants make and sell typewriters 
known as the "Underwood," also sell typewriter ribbons. John T. 
Underwood largely identified with complainant company makes the 
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typewriter ribbpns known as "Underwood ribbons." Both the Un- 
derwood typewriter and the Underwood ribbons are ektènsively sold 
and used. In fact, are quite generally in use. There are many 
other typewriters, and many other kinds of typewriter ribbons. 
Some of thèse ribbons are mounted on spools, and some are not. 
Some of the typewriters require a spool of a particular size, diameter, 
and width. This is true of the Underwood, but the same spool may 
be used in one or more of the other machines. The ribbons them- 
selves may be handled and sold independent of and separated from 
the spools. The spools of thin métal are of, little market value. On 
complàinants' boxes of pasteboard containing its ribbons is printed 
■ "Underwood Typewriter Copying Ink Ribbon manufactured only by 
J. Underwood & Co." The word "Underwood" is not otherwise on 
the box. On complàinants' box containing another ribbon, the Bar- 
Lock ribbon, is printed "Underwood's Bar-Lock Record Ink Ribbon 
manufactured only by J. Underwood & Co." On defendant's boxes 
containing its ribbons it has its trade-mark, a star. In large print 
the words "The Webster, Star brand," etc. Above this is the single 
word "Underwood." The évidence shows to my satisfaction that 
défendant used this word for the sole and only purpose of showing 
to its salesmen and to purchasers that the ribbon contained in the 
box was for use, or of the proper size and on the appropriate spool 
for use in the Underwood typewriter machine, and waS not used 
for any fraudulent purpose, or with any fraudulent intent or to 
palm oflf its ribbons as of the Underwood manufacture. 

The évidence of a sale and of alleged deceit is that one Anna Jaeger 
wrote défendant compâny as follows: 

"For the Inclosed three dollars ($3) kiiidly send me at your earliest conven- 
ience three 'Underwood ribbons,' (record,) and oblige. 

"Yours truly, Anna Jaeger." 

She received three black record ribbons of defendant's make, ac- 
companied with the following communication: 

"We are In recelpt of your letter of the 13th Inst. also Inclosure of $3, andt 
are sending you by maîl, under separate cover, three Black Record Ribbons 
for the Underwood machine." 

It is true that when she wrote this fîrm for Underwood ribbons 
simply she got Black Record Ribbons for the Underwood machine. 
The language of her fcommunication plainly indicated she wanted 
three record ribbons for use in an Underwood typewriter, and she 
got what she called for. She did not intimate she wanted ribbons 
of the Underwood make, and the reply does not intimate they were, 
but quite the contrary. The défendant had the right to use the name 
"Underwood" as it did if for the sole purpose of indicating that the 
ribbon was for use in an Underwood machine. "It is not the use,. 
but dishonesty in the use, of the naine that is condemned, and it is 
a question of évidence in each case whether there is false représenta- 
tion or not." Howe Scale Co. v. Wyckoff, Seamans & Benedict, 198 
U. S. 118-140, 25 Sup. Ct. 609, 49 L. Ed. 972. This branch of the 
case must fail. 

As to the design patent it is void. Rowe v. Blodgett & Clapp Cc^. 
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113 Fed. 61, 50 C. C. A. 120; Bradley v. Eccles, 126 Fed. 945-949, 
61 C. C. A. 669. This métal spool is not designed for display, but 
for an obscure use, anci there is no évidence it is ornamental or ap- 
peals to the eye or to purchasers and users of the machine as a thing 
of beauty. There is no évidence its design attracts purchasers. 
When in use, it cannot be seen by the user of the machine except as 
he or she bends forward and the bystander must bend over the ma- 
chine or it is hid from view. It in no sensé adds to the attractiveness 
of the machine as a whole. 

The mechanical patent is said to be void, because of want of in- 
vention in view of the prior art. If not void, it is alleged there is 
no contributory infringement (that being the infringement alleged), 
for the reason that défendant is at liberty to make and sell ribbons 
wound on spools designed and manufactured for use in the Under- 
wood typewriter machine. The contention is that the ribbon itself 
is no part of the patent, not an élément of the claim, and that a 
spool goes in the trade generally with the ribbon, and is put in and 
discarded with it, being of trifling cost; and that as the ribbon is short 
lived, and requires fréquent changes, the owner, being under no 
license restriction, niay change that, putting in a ribbon of any make, 
as he pleases, and couvequently is not obligated to put in a ribbon 
separate from a spool, but may put in any spool not patented having 
a ribbon by whomsoever manufactured, and that what the owner of 
the machine may do any third party may do, and hence défendant 
may manufacture and sell to the ovt'ner of an Underwood type- 
writer a ribbon spool, having thereon a ribbon (the ribbon being the 
main thing), o£ the spécial size required for that machine without 
being guilty of contributory infringement. Ribbon spools, or their 
équivalent, are an essential élément of the typewriting machine. So 
is a ribbon. But neither the ribbons nor the spools in question hère, 
nor a combination of them, are patented. The spools used in the 
Underwood typewriting machine are merely an élément of the pat- 
ented combination described in the mechanical patent in question. 
This is not a chief part of the combination nor a vital élément there- 
of, but only an ordinary working part ; one common to and necessary 
for ail typewriting machines. Says the spécifications of this patent, 
No. 650,438, as to what the invention is and its object: 

"Our invention relates to ribbon mechanism for typewriters; and said in- 
vention conslsts in tlie novel arrangement and combination of parts to be 
bereinafter described and claimed. The object of the invention is to pro- 
vide efficient means for supporting and operating the ribbon-spools in such 
a manner as to prevent the ribbon from escaping therefrom." 

Then, after confessedly describing the gênerai mechanism of the 
Underwood typewriter, and also the mechanism for rotating the 
spindles on which the spools are placed, the patentée says: 

"Bach of the ratchet-wheels 64 Is connected to a spindle 67, which earries 
a bevel-gear 68, that meshes with a correspouding bevel-gear 69. which latter 
bevel-gear is connected to a sultably-mounted vertical or substantially-ver- 
tical spindle 70, that projects through a spool-casing 71 and is adapted to 
recelve the spool 72 thereon. This spindle 70 bas a flange 73 secured thereto, 
&nâ from thig flange projects a pin 74, that is adapted to engage in a corre- 
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spondlng recess in the rlbbon-spool, or other suitable means may be em- 
ployed to form a connection between tlie splndle and the ribbon-spool in order 
to operate tlie same." 

It will be observed that there is a projecting pin adapted to engage 
in a corresponding recess in the ribbon spool. There is nothing 
peculiar about this, but he says, to repeat, "or other suitable means 
may be employed to form a connection between the spindle and the 
ribbon spool in order to operate the same." The only office of this 
pin or nipple fitting into a hole in the spool is to prevent the turning 
of the spool on the spindle, to cause the spool to revolve vidth the 
spindle when the machine is in opération. Any spool of suitable 
size to go in the casing soon to be described and any "suitable means" 
for Connecting the spool to the spindle may be employed, Nowhere 
is it suggested that the spool is to be of a peculiar size or of a 
peculiar spécifie construction in any of its parts. 

Then cornes the description of the casing for the spool to prevent 
the ribbon from dropping from the spool, as follows: 

"The improved means for supporting the ribbon-spools to prevent the 
escape of the ribbon therefrom will now be described. It bas been common 
heretofore to support ribbon-spools so that the laminse or layers of ribbon 
svill be vertlcally supported upon the spoois, and should the ribbon become 
siack there would be a li&biiity of the ribbon dropping from the spoois. Spé- 
cial référence being had to Fig. 2 of the drawings, it will be seen that each 
of the ribbon-spools 72 is maintalned centrally upon the spindle 70, to which 
it is secured and that below and partly surrounding the ribbon-spool is a cas- 
ing 71, which is apertured, as indicated at 76, (see Figs. 3 and 4 of the 
drawings,) for the passage of a ribbon 77, and above the aperture 76 in the 
ribbon-spool casing projects a guide-finger 78, which prevents the ribbon from 
being withdrawn upwardly from the spool or casing, during the opération 
of the machine, aliowing, however, of the ready removal of the ribbon when 
the same is carried to a position which it does not normally bave when the 
machine is in opération, as indicated in Fig. 3 of the drawings. It will be 
observed that by thèse means the ribbon is prevented from dropping olï the 
spool, the casing acting as a guide for the ribjjon in case of slack being had 
or there being a tendeney to unwind. The outward limit of movement of 
the ribbon being controlled by the casing, a f urther opération of the machine 
will tend to take up the slack and automatlcally tigbten ànd straighten the 
laminse of ribbon on the spool. The ribbon is eonveyed from spool to spool 
in any desired manner. In the présent instance we hâve shown it as being 
eonveyed to a ribbon-guide 79, which is likewise preferably provided with 
arms 80, that constitute a guide for the type-bars. The invention in this 
case is illustrated in connection with the well-known "Underwood" type- 
writing machine, though it should be understood that the invention may 
be applied to a typewriting machine of any well-known or preferred con- 
struction and that varions changes In construction and arrangement may 
be made to adapt the invention to typewriting machines of différent types." 

Then cornes the claim, viz. : 

"In a typewriting machine, the combination with a pair of disconnected 
ribbon-spools, of a casing for each of said spoois secured against movement 
to the framing of the machine and each surrounding its spool circumferen- 
tially for at least a portion of the extent thereof, each of said casings being 
in the nature of an open-mouthed pocket in which its spool is adapted to 
rotate and from which said spool may be removed, a substantially-vertical 
spindle adapted to pass through the perforation in the bottom of each of said 
pocket-like casings, means for Connecting a spool to rotate with each of said 
spindles and means controlled by the spacing mechanism for rotating said 
spindles in opposite directions." 
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As to the spools we hâve simply a pair of disconnected ribbon 
spools, an élément, but a mère incidental élément of the combination. 
Not a vital élément, not a chief part thereof but an ordinary working 
part or a part upon which the ribbon is wound. In short the spool 
has a central opening, as do ail spools, through which the spindle 
passes. The spindle has a flange with a short pin which enters a 
round hole in the spool a little to one side of the central opening. 
This connects it with the spindle. It may be done in other ways, ex- 
pressly says the patent. Défendant made some spools specially adapt- 
ed for use on this machine. Complainants expressly contend and 
say in the brief : 

"The term 'ribbon spool' In the clalm does not mean a spool wlthout a 
ribbon, but one having a ribbon, and a spool is useless unless there is a 
ribbon connected with it, and the clalm necessarily implles that the ribbon 
spools must contain a ribbon, or else the word ribbon before the word spools 
would be meanlugless." 

The complainants also contend that the owner of an Underwood 
typewriter infringes when Ré purchases for it a new ribbon wound 
on a spool not made by them and places it in the machine to replace 
the worn oUt ribbon. And as to this complainants say: 

"But the défendant in so doing reconstructs an essential élément of the 
Underwood machine and becomes, as we hâve already stated, a contributory 
Infringer." 

If complainants' contention is correct then every owner of an Un- 
derwood typewriting machine must purchase ribbons and spools of 
the complainants, and pay any price therefor they fix, and, as a resuit, 
complainants hâve not only a monopoly of the machine itself, but 
of the supplies, inked ribbons, that must be used with it, and this 
without any license restriction in the sale, and without a patent for 
the spool and ribbon in combination, or for either alone. This mode 
of creating monopolies has just been condemned by the Circuit Court 
of Appeals, Second Circuit (145 Fed. 933), even where there is a 
license restriction, in reversing Cortelyou y. Charles Eneu Johnson 
& Co. (C. C.) 138 Fed. 110. To sustain the contention of the com- 
plainants will, in effect, give thçm a monopoly, not only of the pat- 
ented machine, but of an unpatented article, inked typewriter ribbon, 
now in common use, and as necessary to the gênerai public as ink 
itself. Typewriters hâve come into gênerai use in ail business places 
and thousands of homes. This court is of opinion that under the 
well settled authorities the contention of the complainants must fail, 
and that contributory infringement has not been shown. 

In Wilson v. Simpson, 9 How. (U. S.) 109, 13 L. Ed. 66, the 
court held: 

"An assignée of a rlght to use a patented planing-machine, who has the 
right to continue the use of a particular machine after an extension of the 
term of the patent, accordlng to the décision of this court in Wilson v. Rous- 
seau, 4 How. 646 (11 L. Ed. 1141), may replace the linives when worn out, 
without destroying the identity of that particular machine. * • • But 
It does not foilow, when one of the éléments of the combination has become 
so much worn as to be inoperative, or has been brolien, that the machine 
OO longer exista, for restoration to Its original use, by the owner who bas 
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Wought Its use. When the wearlng or injury Is partial, then repalri !s restora- 
tlon, and DOt reconstruction, ♦ * * -Nothlng Is gained agaliist pur con-, 
cluslon by Its being sald that the combinatlon Is the thing patçnt^, and 
that, when Its Intended resuit cannot be produced from the deflciènéy of a 
part of It, the Invention In the particular machine Is extluct It Is not sd. 
Gonslstlng of parts, Its action is only suspended by the want of one of them, 
and Its restoration reproduees the same resuit only, wlthout the machine 
having been made anew. ■■ , 01 course, when we speak of the rlght to restore 
a part of a déficient combinatlon, we mean the part of one entirely original, 
and not of any other pâtehted thing which bas been Introduced Into it, to aid 
its intended performance. • • ♦ The rlght of the assignée to replace 
the cutter-lmlves is not because they are of perlshable materlals, but beeause 
the inventer of the machine bas so arrangea them as a part of ita combina- 
tlon, that the machine could not be contlnued in use wlthout a succession 
of kriives at short intervais. Unlesa they were replaced, the Invention would 
hâve been biït of little use to the inventor or to others. The other constit- 
uent parts of this invention, though llable to be wom otit, are not made 
with référence to any use of them which will requlre them to be replaced. 
Thèse, without having a definlte duratlon, are contemplated by the Inventor 
to iast so long as the materlals of which they are formed can hold together 
In use in such à combinatlon. No replacement .of them at intermediate Inter- 
vais la meant or is nécessary. They may be repaired as the use may requlre. 
Wlth such intentions, they are put Into the structure. So It la .understood by 
a purchaser, and beyond the duration of them a purchaser of the machine has 
not a longer use. But if another constituent part of the combinatlon i» 
meant to be only temporary in the use of the whoie, and to be frequently re- 
placed, because it will not Iast as long as the other parts of the combinatlon, 
!ts Inventor cannot complaln, if he sells the use of bis machine, that the 
purchaser uses it in the way the inventor meant it to be used, and In the 
only way in which the machine can be used. Such a replacement of tem- 
porary parts does not alter the identity of the machine, but préserves it, 
though there may not be in it every part of its original material." 

In Bloomer v. Millinger, 1 Wall., at pages 351, 352, 17 L. Ed. 581, 
the court said: 

"Purchasers of the exclusive privilège of maUIng or vending the patented 
machine in a specifled place, hold a portion of the franchise which the pat- 
ent confers, and of course the interest which they acquire terminâtes at the 
time limited for its continuance by the law which created it, unless it is 
expressly stipulated to the contrary. But the purchaser of the implement 
or machine, for the purpose of using it in the ordlnary pursuits of llfe, 
stands on différent ground. Such certalniy were the views of thls court in 
the case of Bloomer v. McQuewan, 14 Hpw. 549 (14 L. Ed. 532), where the 
whole subject was very fuily considered. Attention is drawn to the fact 
that there was considérable diversity of opinion amoug the Judges in dis- 
posing of that case, but the circumstance is entltled to no welght in thls 
case, because the court has since unanimonsly afflrmed the same rule. Chaf- 
fee V. Boston Belting Co., 22 How. 223 (16 L. Ed. 240). In the case 
Iast mentloned the court say, that when the patented machine rightfuiiy 
passes from the patentée to the purchaser, or from any other person oy him 
authorized to convey it, the machine 1^ no longer wlthiln the limits of the 
monopoly. By a valld sale and purchase the patented machine becomes 
the prlvate individual property of the purchaser, and is no longer speulally 
protected by the laws of the United States, but by the laws of the state In 
which It is situa ted. Hence it Is obvious, say the court, that if a person le- 
gaily acqulres the title to that which Is the subject of letters patent, he may 
continue to use it until It is worn eut, or he may repair it or improve upon 
It as he pleases, in the same manner as if dèaling with property of any other 
kind. Webst. Pat Cases, 413, note p." 

In Chaffee v. Boston Belting Co., 23 How. (U. S.) at page 223, 
(16 L. Ed. 240), the court said; 
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"According to the décision of this court in the cases before mentloned, it 
then passes outside of the monopoly, and is no longer under the peculiar 
protection granted to patented rights. By a valid sale and purchase, the 
patented machine becomes the private individual property of the purchaser, 
and is no longer protected by the lawp of the United States, but by the laws 
of the State in which it is situated. Hence It is obvions, that if a person 
legally acquires a title to that which is the subject of letters patent, he 
may continue to use it until it is worn out, or he may repair it or improve 
upon It, as he pleases, in the same manner as if dealing with property of 
any other kind." 

In Morgan Envelope Co. v. Albany Paper Co., 152 U. S., at page 
•127, 14 Sup. et., at page 638 (38 L. Ed. 500), the court said : 

"His claim was for 'a bundie of paper consistlng of one or more lengths 
formed into a continuons band whose internai diameter is greater than the 
thiekness of the paper, substantially as described.' ïhe invention in ques- 
tion, as described in the spécification and illustrated in the drawings annexed 
to the patent, is for a band of paper rolled in an oval instead of the usual 
cylindrical shape, with a view of affording a convenient method of tearing 
ofC sheets of a proper size, the fracture in each case being at the end of the 
roll." 

And at page 435 of 152 U. S., page 631 of 14 Sup. Ct. (38 L. 
Ed. 500): 

"The true distinction is stated by Mr. Justice Clifford In Alken v. Man- 
chester Print Works, 2 Ollff. 435 (Fed. Cas. No. 113), where the invention 
was of a knitting-machine, with which the vendor was accustomed to send a 
package of the needles used in the machine, which needles were the subject 
of a separate patent. It was held that the purchase of the knitting-machine 
and the needles accompanying the same, did not confer upon the purchaser 
any right, after the needles were worn out and became useless to manufac- 
ture other needles, and use the same in the knitting-machine so sold and 
purchased. The case of Wilson v. Simpson was distinguished from this in 
the fact that the cutters and knives in that case were not subject to a patent, 
and of course the respondent had a right to use them as materials to repair 
his machine; 'but,' says the court, 'unfortunately for the défendants in this 
case, the needle is subject to a patent, and in making and usiug it they hâve 
infringed the right of the plaintifC.' As we hâve already held that the paper 
roll in this case was not the subject of a valid patent, it follows that the 
défendants cannot be held as infringers for the manufacture and sale of such 
roll." 

In that case a bundie of paper was an élément. It was held that 
there was no infringement in selling the fixture or apparatus bought 
of the patentée with paper thereon manufactured by the seller thereof. 
The combination of the paper roll and the mechanism for delivering 
the paper constituted the invention described in the patent. The 
court said: 

"As we hâve already held that the paper roll in this case Is not the sub- 
ject of a valid patent, it follows that the défendants cannot be held as infring- 
ers for the manufacture and sale of such a roll." 

In the case now under considération the spool with or without the 
ribbon is not the subject of a patent, or is not patented, and it is not 
the product of the typewriting machine and hence the cases are 
not the same. I do not overlook the cotton tie case (Cotton Tie Co. 
V. Simmons, 106 U. S. 89, 1 Sup. Ct. 52, 27 L. Ed. 79), where the 
whole ties having served their purpose and having been voluntarily 
destroyed and discarded by the owner and user were gathered up 
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and pîeced together making new tîes like the original. This was 
a reconstruction of the whole tie pure and simple. In that case tiiere 
was also a license restriction giving permission to use the tie once 
only. 

In Davis Electrical Works v. Edison Electric Light Co. et al., 
60 Fed. 276, 8 C. C. A. ,615, the court held : 

"It Is reconstruction, and not merely repairing, to make a hole In the bulb 
of an Edison incandescent electrlc lamp, (patent No. 223,898), in ■which the 
earbon filament has been destroyëd by usé, and put in a new filament having 
Its ends Inserted in platinum sleeves, close the hole by fusing a pièce of glass 
over it, and then exhaust the air. (C, 0.) 58 Fed. 878, attirmed." 

In that case the claim reads : 

"(2) The combina tion of earbon filaments with a reeeiver made entirely 
of glass, and conductors passing through the glass, and from which reeeiver 
the air is exhausted, for the purposes set forth." 

The court fully considered the question that the filament, one of 
the éléments, was not patented, and, among other things, said : 

"The appellants do not bring themselves wlthln the expression In Wilson 
V. Simpson, 9 How. 125 (13 L. Ed. 66), renewed in substance in Cottou Tie Co. 
V. Simmons, 106 U. S. 94, and page 52, 1 Sup. Ct. (27 L. Ed. 79), to the effect 
that temporary parts may be replaced 'in accordance with the intention of 
the vendor.' While the Suprême Court has not expressly glven this as a 
limitation, it may be made effectuai as a permit where the facts authorlze it. 
In this case the plan of construction, which permits no seyerance of the 
parts by any ordinary method of detachment, the sale price of the entire de- 
vice, about 30 cents, the comparatively large cost of the so-called réparation, 
the spécial skill required to make it, the ,^act proven that the device is made 
so cheaply that it can be thrown away without substantiai loss when the fila- 
ment Is worn out, and the expérience that though the patent had run about 
13 years, and some 13,000,000 lamps had been made before respondents 
below commenced the so-called réparations, destruction of the lamp after 
the filament was worn out had been the rule, distiuguish this device in this 
respect from those which preceded it, exclude the suggestion of either express 
or implied assent by Ihe patentées to a renewal of the filament, and compel 
the appellants to meet directly the issue of réparation as agaiust reconstruc- 
tion." 

The filament was one of the main or chief and vital parts of the 
combination of the patent, and was not an ordinary wôrking part. 
With its destruction the usefulness of the device was substantially 
destroyëd. Until the film, at comparatively large expense, and with 
great labor, was replaced, the usefulness of the patented article was 
absolutely destroyëd. A hole must be made in the bulb, a new fila- 
ment, having its ends inserted in platinum sleeves, must be inserted, 
and the hole closed by fusing over it a pièce of glass and the air 
exhausted. This was substantial reconstruction, not merely replace- 
ment. It was not like the case now under considération where the 
spool, of trifling value as compared with the patented device, may be 
removed and replaced by a new one in five seconds, and by merely 
lifting the old one oflE and dropping the new one on the spindle 
without disturbing or interfering with any other part of the machine, 
or with the patented device in question. 

In Goodyear Shoe Machinery Co. v. Jackson et al., 113 Fed. 146, 
50 C, C. A- 159, 55 L. R. A. 692, the question was whether the 
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replacement in a patented sewing machine of the cam or pull lever, 
one of the unpatented éléments of the combination, constituted in- 
fringement. The court held it did net. The court held : 

"The essence of contrlbutory infringement of a patent lies In eoncerting or 
planning with others in an unlawful invasion of the patentee's rights, which 
is usually done by maliing or selling a part of the patented invention with 
the intent and purpose of aiding another in its sale or use. Contrlbutory in- 
fringement cannot be predicated of the rebuilding or replacing of parts of 
a patented machine by a purchaser for his own use." 

In the opinion it is stated: 

"When the patented machine has passed outside the monopoly by a sale 
and purchase, the patentée has no right to imj)ose any restrictions on its use 
for his own beneflt. He cannot forbid the further use of the machine because 
it is out of repair in conséquence of the wearing out or breaklng of some 
of its parts, and so oblige the purchaser to buy a new machine. The pur- 
chased machine has become the individual property of the purchaser. uiul 
is like any other pièce of property which he owns. He may sell It, or he 
may use it so long as its usefulness lasts, and then throw it away, or dispose 
of it for jnnk. He may prolong its lif e and usefulness by repairs more or 
less extensive, so long as its original Identity is not lost. He is only prohib- 
ited from constructing a substantially new machine. He cannot, under the 
pretext of repairs, build another machine. * * * When the patent is for 
a device embracing the combination of several éléments, a purchaser will in- 
fringe by reconstructing the device after it has fulfilled its purpose and is 
substantially destroyed. * * * Where the patent Is for a machine, which 
commonly embraces the combination of many constituent éléments, tlje ques- 
tion of infringement by the purchaser will tum upon whether the machine Is 
only pa'rtially worn out or partlally destroyed, or is entirely worn out, and 
so beyond repair in a practical sensé. * * * The complainant rests its 
charge of infringement upon the fact that the purchaser, in repairing his ma- 
chine, replaced, In the feeding device, the cam which, with its connections, 
gives the vertical movement to the needle. The remaining repairs, so far as 
they relate to this patent, are admitted to hâve been immaterial. It is mani- 
fest, however, that a broken or wornout cam efCected only a partial destruc- 
tion of the patented combination composed of three separate groiips of mech- 
anism, and that the replacement oC the old cam with a new one was not a 
substantial rebuilding of the combination. If the patented invention had 
been for this particular form of cam, or had been simply for an improved 
feed, and the whole invention had resided substantially in the cam, the case 
wouid hâve presented a différent aspect. * * * There was sold to the 
purchaser of a Lincoln machine this patented combination, and he had the 
right to prolong its life and usefulness by any repairs which fell short of a 
reconstruction of substantially the whole combination. It cannot be said, 
therefore, that the replacement by the purchaser of the cam or the pull off 
lever which moves the pull off truck constituted an infringement of the 
patent, although it may be this cam was the characteristic and most essen- 
tial élément in the combination. The breaking or wearing of this euiu 
resulted in only a partial destruction of the patented combination, and its 
replacement by a new cam was plainly a restoration, and not a substantial 
reconstruction of the combination." 

^ This court cannot distinguish that case from the one under con- 
sidération. The wearing out of the ribbon and spool, the one going 
with the other as complainants admit and assert, and which is ac- 
cording to the custom of the trade and manufacturers of typewriters 
in having them together for convenience, results in only a partial 
destruction of the combination, one élément, not a vital one, and its 
replacement by an unpatented spool with or without the unpatented 
ribbon, is "restoration," not a substantial reconstruction of the corn- 
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bination in any respect vitally essential to the patented mechanism. 
If the spool includes the ribbon so that the "ribboii spool," spool and 
ribbon, is the élément, then' the wearing out of the ribbon is a wear- 
ing out of the élément and it may be replaced by a ribbon on a 
spool, and this is repair or restoration, and not reconstruction. I take 
it that it is not necessary that each and every part of the élément 
must bé worn out or destroyed in order to permit restoration. 

In Shickle, Harrison & Howard Iron Co. v. St. Louis Car-Coupler 
Co., 77 Fed. 739, 23 C. C. A. 433, the court held: 

"A purchaser of a patented machine, conslsting of severàl distinct parts, 
bas à right to repalr a part, not separatel.v-patented, wliich Is broken by acci- 
dent or worn out by use, provided the machine, as a whole, retains its Identity, 
and what Is done does not amount to reconstruction ; but he bas no right 
under the guise of repairs, to make a new machine. It Is no Infringement to 
make and sell, for purposes of repair only, to purchasers from the patentée, 
the knuckle of the automatic car coupler covered by the Lorraine & Aubin 
reissue (No. 10,941) and the Woicott & O'Hara patent (No. 519,210): It ap- 
pearlng that, while thls la one of the most important éléments of the com- 
toiriation, it is yet pecuUarly llable to be broken by shock or straln." 

In the case at bar the ribbon necessarily wears out frequently and 
restoration is demanded. The spool itself will wear out long before 
the machine by the wear of the holes before described. 

In Thomson-Houston Electric Co. v. Kelsey Electric Railway 
Specialty Co., et al., 75 Fed. 1005, 23 C. C. A. 1, the Circuit Court 
of Appeals, Second Circuit, held: 

"It Is not an Infringement of the Van Depoele patent. No. 495,443,' for an 
improvement in travellng contacts for electrlc rallways, to furnish to a user 
■of the invention a trolley stand, whlch is one of the éléments of the combina- 
tion, to replace the original stand, which bas become broken, or bas otber- 
wise lost its Useful capaclty. • * * One who purchases the apparatus cov- 
«red by the Van Depoele patent, No. 495,443, for an improvement in travellng 
contacts for electrlc rallways, has the right, immedlately thereafter, to dis- 
■card the élément known as the 'trolley stand,' and purchase from another a 
dlfCerent stand, whlch he conceives to be better suited to his purposes." 

In the opinion it is said: 

"While It Is not intended that a trolley stand should be broken, or should 
lose its useful capaclty, either calamity may bef ail it ; and the right to replace 
the Injured part by a new stand, from any person wbo can supply the article, 
«hould be conceded by the owners of the patent It is not Intended to permit 
the unauthorized substitution of the vital and dlstinctlvely new part of an 
Invention In place of one worn out by use, as the substitution of a new fila- 
ment in an Edison Incandescent lamp, or the substitution of a new for an 
old burner in the Wallaee Case, supra ; but the trolley stand Is not the vital 
élément of the Invention, tbough a portion of it is an élément of the com- 
bination. It is the means, and in most cases the n'onpatented means, for there 
are numerous forms of thèse bases by which the pôle Is permitted to per- 
form Its functions." 

In Morrin v. Robert White Engineering Works (C. C.) 138 Fed. 
68, Judge Thomas went carefuUy over most if not ail the cases bear- 
ing on the question and stated among other things, that : 

"An élément of a, patented comblnation may be replaced by the purchaser, 
•of his own authority (1) when its consumptlon was the very purpose of the 
device; (2) when its use upon extemal objects must work Its early destruc- 
tion; (3) when it waa intended to be destroyed and was destroyed after a 
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single use, and' became waste material ; (4) when, In the arrangement of an 
élément, not the ehief élément, It is so fashioned and placed as to be spe- 
clally subjected to external forces that make It pecuUarly liable to breakage 
and wear, like the knuckle in the car coupler; (5) when it is not the chief 
part of the comblnation, like the trolley stand; (6) when it is an ordlnary 
working part, like the cam in actuating machinery, althongh specially 
adapted for the proper opération of the device, and the décision is broad 
enough to cover a cam which is the most essential élément in a combination. 
But a part of a combination may not be replaced by the purchaser when it is 
the vital élément of the combination, in tact, and in regard to patental)ility, 
especially when it is not intended to be of short life by the action of external 
■ forces thereon." 

I quite agrée with this statement. In that case the learned court 
held that it was infringement for the défendant under contracts with 
the purchasers of the patented device to practically refit them with 
new tubes of peculiar shape whicfi constituted the vital and patent- 
able élément of the structure and one-third of its value. The patent 
had been in litigation and its validity sustained, the patentability there- 
of having been held to réside in the said tubes, which were of a 
loop-like form and having a pear-shaped outline when seen in plan, 
and each loop having at one side a lobe formed by curves and the 
planes of the loops in the tubes being set obliquely to the axis of 
the generating cylinder. Thèse were ordinarily subject to injury only 
from the action of water. If it be true, as stated in Chaffee v. Bos- 
ton Belting Co., 23 How. (U. S.) 223, 16 L. Ed. 240, that "if a person 
legally acquires a title to that which is the subject of letters patent, 
he may continue to use it until it is worn out, or he may repair it 
or improve upon it as he pleases in the same manner as if dealing 
with property of any other kind," and as declared in Wilson v. Simp- 
son, 9 How. (U. S.) 109, 13 L. Ed. 66, "but if another constituent 
part of the combination is meant to be only temporary in the use of 
the whole, and to be frequently replaced because it will not last as 
long as the other parts of the combination, its inventor cannot com- 
plain if he sells the use of his machine, that the purchaser uses it 
in the way the inventor meant it to be used, and in the only way in 
which the machine can be used; such a replacement of temporary 
parts does not alter the identity of the machine, but préserves it, 
though there may not be in it every part of its original material," 
and as decided in Goodyear Co. v. Jackson, 112 Eed. 146, 50 C. C. A. 
159, 55 L. R. A. 692, that the replacement in a patented sewing ma- 
chine of the unpatented cam or pull lever, and in Thomson-Houston 
Co. V. Kelsey Co., 75 Fed. 1005, 22 C. C. A. 1, that thè replacement 
of the trolley stand, thèse being éléments of the combinations of the 
patents in question, do not constitute infringement, how can the re- 
placement of the ribbon spool and ribbon in question hère be an 
infringement of complainants' mechanical patent? 

In the patent for the Hammond typewriter of 1880, it is said, 
"The spools can be readily removed and new ones substituted, saving 
the labor of unwinding, the ribbon being sold upon such spools to be 
readily replaced, not soiling the fingers," and in the proceedings in the 
Patent Office in respect to the Underwood patent the complainant, by 
his attorney, said "The ribbon spools for such machines are sold sep- 
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arately with new ribbonS thereon. * * * No charge îs made 
for the ribbon spools sold with the ribbons of the Underwood Ma- 
chine." In several typewriting machines the spools are readily 
removed. I hold with Judge Thomas that an unpatented élément 
of a patented combination may be replaced by the purchaser of his 
own authority when its use upon external objects must work its early 
destruction (and such is this case as to a spool with a ribbon) ; when 
in the arrangement of an élément, not the chief élément, it is so 
fashioned and placed as to be specially subject to external forces that 
make it peculiarly liable to breakage or wear; when it is not the 
chief part of the combination (and that is this case) ; when it is 
an ordinary working part (and such is this case) ; and I will add 
when it is not a vital élément of the combination, or a chief part 
of it, and is easily removable and replaced without afîfecting the 
identity of the machine, and it is a natural inference that it was 
contemplated by the patentée and purchaser and user that such part 
should be removed and replaced from time to time, and the part is 
in gênerai use and extensively made and sold by others. Nor is it, 
in my judgment, necessary that such part, of gênerai manufacture 
and sale by others, should be of the particular size required for the 
combination. 

If thèse conclusions are correct there is no infringement in this 
case. The validity of the patent will not be considered. 

The défendant is entitled to a decree dismissing the bill, with costs. 

On Application for Rehearing. 

The complaînants file a pétition for a rehearing of this case, on the 
ground that the court bas failed to consider the use by the défendant 
of the name Underwood alone on its boxes containing typewriter rib- 
bons wound upon typewriter spools, and also on the ground that the 
relief sought under the design patent, and under the mechanical 
patent, bas not received a judicial interprétation in the face of the 
proofs presented. 

This court fully considered thç validity of the design patent, and 
held expressly that the design patent set out in the bill of complaint 
is invalid. This court adhères to that opinion and décision. This 
court did not pass upon the validity of the mechanical patent as that 
was unnecessary, but did hold that there had been no infringement 
by the défendant of that patent assuming it to be valid. Neither the 
ribbon nor the spool upon which it is wound is patented. The two 
are not patented in combination. The spool is of trivial cost, and 
typewriter ribbons are wound upon spools of this character, and sold 
as a convenient method of passing them to the hands of the user. 
No charge, as a rule, is made for the spool itself. The purchaser if 
possible gets his ribbon wound upon a spool, and then simply places 
the spool thus wound in his typewriter and this saves time and the 
danger of inking the fingers. The typewriter itself is long-lived, 
and wears out scores of ribbons, and some spools. The spools last 
longer than the ribbons. The défendant makes typewriter ribbons, 
as it has the right to do, and it puts them upon spools, as it has the 
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right to do. It makes thèse spools and ribbons of various sizes, as 
it bas the right to do. It makes them of a size that can be used in 
the Underwood typewriting machines, and this court has held that 
the défendant has a right to do this; The ownér of a typewriting 
machine frequently needs to purchase in the open market a new rib- 
bon or spool or both for use in his machine, and this court expressly 
holds that the owner of the machine has the right to purchase any 
ribbon upon any spool found in the market that will fit his machine, 
and is not compelled to purchase either a ribbon or spool made by 
the complainants or either of them. The ribbon and spool are pecu- 
liarly subject to wear, and it was contempiated by the seller of the 
typewriter that the purchaser should frequently change the ribbon and 
spool, one or both, and no license restriction is imposed. The re- 
placing of the ribbon and spool is in the nature of repair, and, as thèse 
articles are not patented, the owner of the machine is not confined to 
the use of those made .by the maker and seller of the machine itself . 
This case is within the principle expressly declared by the Circuit 
Court of Appeals, Second Circuit, in ThomsonTHouston Electric Co. 
V. Kelsey Railway Specialty Co. et al, 75 Fed. 1005, 23 C. C. A. 
1, and the principle declared by the court in Goodyear Shoe Machin- 
ery Co. v. Jackson et al, 112 Fed. 146, 50 C. C. A. 159, 55 L. R. A. 
692. The typewriter ribbon and spool do not constitute a vital élé- 
ment nor a chief part of the patented device alleged to be infringed, 
but only an ordinary working part, and the use of the typewriter 
must work its early destruction, as it is especially subject to external 
forces, and is easily removed and replaced without any way affecting 
the identity of the machine or patented device, and it is a natural 
inference that it was contempiated by the patentée and by the pur- 
chaser and user of the machine that such part should be removed 
and replaced from time to time. The défendant has the right to 
make the ribbon and spool of a proper size to be used in the Under- 
wood machine, and to sell the same to any purchaser. The com- 
plainants hâve no monopoly of either the spool or the ribbon or of 
both. 

The complainants also contend that the court should not hâve con- 
sidered the transaction between the défendant and Miss Jaeger in 
relation to the purchase of a typewriter spool and ribbon. It may 
be true that that purchase was made after this action was brought, 
but évidence was given of the sale and it was pressed upon the at- 
tention of the court that this showed infringement and showed what 
the défendant is doing and the necessity for an injunction, and this 
court considered it proper to consider the fact of this sale inasmuch 
as it constituted the strongest évidence in the case of infringement. 
It is true that one J. A. B. Smith, before the suit was brought, pur- 
chased of défendant a ribbon marked "1 Purple C. Underwood." 
This ribbon was of the same character described. This court holds 
that the défendant had the right to make it and to sell it even if 
it knew that the purchaser intended to use it in an Underwood type- 
writing machine. 

Returning to the question of the use of the name Underwood by 
144 F.— 27 
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the défendant, this court held and holds that there îs no évidence în 
this case sufficient to sustain a firiding that the défendant ever used 
the name Uûderwood on tts boxes containing ribbons and spools, or 
either ofthose articles, with intent to palm ofï on the public or on 
purchasers âtiy ribbon or spool of its manufacture as an Underwood 
ribbon or spôol, that is, as a ribbon or spool, or as a ribbon and spool, 
made by Underwood. The only purpose the défendant had in put- 
ting the Word Underwood on the boxes was to indicate to its salesmen 
and to the purchasers that the ribbon and spool contained therein 
were suitable for use in the Underwood machine. There was no 
f raud intended or eflFected in the use of this name on the boxes. The 
boxes containing the ribbons and : spools were so plainly marked 
,ind distinguished in other ways that the rrtake of the ribbon and 
spool could not be mistaken, and there is no évidence in this case 
to sustain a finding that any person ever was deceived or misled, 
or that any confusion ever resulted. 

This court intended to cover every question raisèd by the proofs 
and on the argument It certainly considered them ail. 

The application for a reargument is denied. 



BROOKFIELD et al. v. BLMBR GLASS WORKS. 

(Circuit Court, D. New Jersey. March 28, 1906.) 

Patents— Infeingement — Pbess fob Fôbmiîto Screw Insùlatobs. 

The Krlbs patent, No. 542,565, for a press for maklng screw Inau- 
lâtorS/ claims 2 and 3,'cover a cotnblnation of old éléments, and are not 
Infrlnged by the machine of the DufBeld patent. No. 723,589, whlch does 
not contatn ail of suel» éléments. Held, Infrlnged, however, by modlfled 
form of the Duffield machine used by défendant. 

In Equity. Suit for infringement of patent. On final hearing. 
See 132 Fed. 313. 

Kenyan & Kenyon, for complâihants. 

Walter ïj.. Bacon and Joseph C. Fraley, for défendant 

LÂNNING, District Jtidge. The complainants allège that the de- 
fendant infringes thé Kribs patent, No. 543,565, dated July 9, 1895. 
In the intrp'ductory words to the spécification of the patent it is de- 
clared that: 

','The object of this Invention Is to provide à press by whlch the opéra- 
tion of foriiilng Instilators for telégraph Unes and the Uke can be rapldly 
and accuratély carried on; and the Invention résides In the novel features 
of construction Set forth In thé follov«-lhg speelfloation and claims and Illus- 
tra ted In ,the annexed dra,wlngs." 

The^specilîcatîon contàins a particular description of the drawings, 
and isioUowedby lOl claims. The only claims alleged to be in- 
frlnged are; the second and third, and they are as follows: 

"(2) An actuating ; rod • provlded .'wlth a détachable screw plunger, corn-: 
blned with a rotary spindle adapted to engage the screw plunger, a mold, 
and a movable support fo,ij,the mold, ftubstantially as described. 
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"(3) An actuating rod provided wlth a détachable screw plunger, com- 
blned with a rotary spindle adapted to engage the sorew plunger, a mold, a 
movable support for the mold, and a lock for bolding the support wlth the mold 
In operatlve position relatively to the actuating rpd and spindle, substantially 
as deseribed." 

The patent was sustained as a valid one in Brookfield et al. v. 
Novelty Glass Manufacturing Company (C. C.) 124 Fed. 551. The 
défense in the présent case is merely that of noninfringement. In 
the proofs, référence has been made by the defendant's witnesses 
to a number of patents antedating the patent in suit; but, in this 
suit, they can be used only for the purpose of ascertaining the prior 
art, and to aid in the construction that should be given to the claims 
of the patent in suit. Brown v. Piper, 91 U. S. 37, at bottom of 
page 41, 23 h. Ed. 200; Grier v. Wilt, 120 U. S. 412, at page 429, 
7 Sup. Ct, at page 729, 30 U Ed. 712. 

The parts of the invention mentioned in the second daim of the patent 
are so combined that the mold, after a proper quantity of molten glass 
has been placed in it, is brought by the rotation of the movable support 
or turn-table on which it rests to a point directly under the actuating 
rod; then the actuating rod, which moves vertically up and down by 
means of a lever, to the lower end of which a screw plunger has been 
previously attached, is pressed down, thus forcing the plunger into the 
molten glass; then, on raising the lever, the plunger becomes de- 
tached from the actuating rod and remains in the molten glass; the 
mold, and its contents of molten glass and the plunger imbedded 
therein, are then carried to the rotary spindle by turning the mov- 
able support or turn-table on which the mold rests; the lower end of 
the rotary spindle is then attached to or engages with the upper end 
or stem of the plunger, so that, by turning the spindle, the plunger 
is unscrewed from the glass. The glass insulator thus formed has 
on its inner surface a spiral thread corresponding with the external 
spiral thread of the screw plunger. 

That each of the éléments in this combination is old appears by réf- 
érence to the following patents. The movable support or turn-table 
and the glass molds carried thereon are shown in the Cook patent, 
No. 238,090, dated February 22, 1881, in which it is said (refer- 
ring to the annexed drawing) that "A is a revolving table, placed 
and capable of révolution upon a suitable bed, A,i and provided 
with handles, A,2 for turning it thereon. On the table, A, are two 
two-part molds, B and B,^" etc. ; and in the Haley patent, No. 181,- 
434, dated August 22, 1876, in which Haley says that "in lieu of the slid- 
ing mold-guide plate shown in my patented machine I now make use 
of a rotary plate, P. This preferably has four equidistant sockets 
for the molds and makes a quarter révolution àt each rise and fall 
of the plunger," etc. ; and in the Johnson patent. No. 282,989, dated 
August 14, 1883, in which Johnson says that "The turn-table, A, 
upon which the glass molds are located, is suitably mounted upon 
a table, B, of any desired construction," etc. 

An actuating rod provided with a screw plunger détachable there- 
from is shown in the Brookfield patent, No. 113,393, dated April 4, 
1871, where the patentée . in his spécification says : 
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"Tbis Irivélitlôii relates to tlie manufacture of screw telegraph-lnsulaton 
oif glass 6r othétmoltebniatertal, and 'consista in a new and improved pro- 
cess, by whlch I SUbJeCt tbe rnblten glass or métal in the mold to the action 
of a press to wbose ' ^indle [what Is bere called the . 'splndle' clearly 
served as an 'actuating rod'] is eonnected a screw plunger or former by a 
détachable connection, and after ,the screw. plunger bas been pressea or 
forced Into the glass or 'métal and the soeket and serew-thread in the in- 
sulator formed, I diseonnectthe sorew plimger or former from the press and 
withdraw the moldj with the rplunger remaining therein, from the press. I 
then connect a fresh ,serew plunger or former to the spindle of the press, 
in readiness to press^ or forcé into tbe next mold, and so proceed, using 
as many screw plurigers and molds as are necessary to keèp the press 
employed; the detacbed pluiigers or formers being screwed out of the 
molds as soon as the glass or métal bas 'set.' In carrying out my process i 
use a lever or a screw press; but in the présent illustration I bave selected 
a lever-press, A, to whosé splndle, B, I attach a screw plunger or former, 
C, by a détachable connection, so that the renewal of the plunger can be 
easily and rapidly effected." 

An actuating rod prçvided with a détachable screw plunger is also 
shown in, the Pennycuick patent, No. 324,157, dated August 11, 1885. 

A rotary spindle adapted to engage the screw : plunger so that the 
screw plunger may be unscrewed from the glass is referred to in the 
above-mentioned Brookfi,eld patent/ No. 113,893, dated April 4, 1871, 
in this language: 

"In screwlng the plunger out after the glass Is set, any suitable tool or 
wrench may be used; or, the, plunger may be attached to a screw spindle or 
other mechanism, so that'lt can be screwed out true and wltbout Injuring the 
thread in the insulator." 

In thèse patents, ail of which antedate the patent in suit, we find 
the five éléments of the second claim of the patent in suit, viz. : (1) 
An actuating rod provided with (3) a détachable screw plunger, 
combined with (3) a rotary spindle adapted to engage the screw 
plunger, (4) a mold, and (5) a movable support for the mold. 

The prior art further shows that in many instances machines for 
molding screw forms in; molten glass and other plastic materials in- 
cluded a plunger, to which was permanently attached a hand-wheel 
or crank by which the plunger might be unscrewed from the glass 
or other plastic material. This instrument is found in the Brooke 
patent, No. 283,321, dated August 14, 1883, the Brookfield patent, 
No. 9,393, dated September 28, 1880, the Deemer & Eufinger patent. 
No. 131,153, dated September 10, 1872, and the" Hemingray patent. 
No. 242,825, dated June 14, 1881. 

It is shown that the défendant in this case has used two différent 
kinds of machines for manufacturing glass insulators, designated 
as "First form of Duffield prëss," and "Modified form of Duffield 
Press." The first form ;df) the Duffield press includes (1) an ac- 
tuating rod, (2) a mold,- (:3) a: movable support for the mold, and 
(4). a screw plunger provided with a handle similar to that men- 
tioried iiï each of the above-named patents, Nos. 283,321; 9,392; 
131,153; and 242,825. • 

It thus appears that, in the combination described in the second 
claim of the patent in suit, five old eletnents are brought together, 
while in the first form 'of the. Duffield press used by the défendant 
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four old éléments are brought together. What, then, is the novelty 
or patentable invention set forth in the complainants' patent? How 
should the second claim in that patent be construed ? _ As already 
shown, the patentée declared that his invention résides in the novel 
features of construction set forth in the spécification and claims 
and illustrated in the drawings. There was nothing novel in the 
construction of any of the five éléments. The novelty was in the 
construction of the machine as a whole — in bringing the five élé- 
ments into such operative relations to one another as to secure the 
expressed object of the patent, which was "to provide a press by 
which the opération of forming insulators for telegraph lines and the 
like can be rapidly and accurately carried on." One of thèse novel 
features of construction consists in carrying the mold on its movable 
support, together with the moîten glass contained in the mold and 
the screw plunger imbedded in the glass, after the screw plunger 
has been detached from the actuating rod, from the actuating rod 
to the rotary spindle, for the purpose of there attaching the screw 
plunger to the rotary spindle and unscrewing the screw plunger 
from the glass. That the second claim must be thus construed is 
made clear by the spécification, in which it is declared that "the mold, 
with the screw plunger therein, is carried toward the spindle by the 
continued rotation of the (movable) support"; that the screw plun- 
ger "can be detachably connected to or seated in the hollow or tubu- 
lar end of the actuating rod"; that the stem of the screw plunger 
"can be detachably connected" to the actuating rod by a spring- 
pressed catch or pin; that, "when the mold arrives under the spindle, 
the table is again locked and the lever is then actuated to move the 
spindle toward the mold so that the spindle slips over the stem of 
the screw plunger, sticking in said mold" ; and that "the stem is then 
secured to the spindle by the screw or fastening, so that, on the 
spindle being rotated in the proper direction, the screw plunger 
turning with the spindle will screw out of the mass or insulator in 
the mold, said mass having become sufficiently set to retain its form 
with the screw thread formed by the screw plunger." 

In the first form of the Duffield press used by the défendant, there 
is no such construction as that above described. In it, as already 
stated, there is a combination of (1) an actuating rod, (3) a screw 
plunger provided with a permanent undetachable crank or handle 
for unscrewing it from the glass, (3) a mold, and (4) a movable 
support. The mold, with its contents of glass and the screw plunger 
imbedded therein, is carried, it is true, from the actuating rod by 
the continued rotation of the movable support. But it is not car- 
ried toward any spindle. The screw plunger is not attachable to, 
or détachable from, the actuating rod, nor is it attachable to or dé- 
tachable from any spindle; it is simply provided, at the upper end of 
its stem, with a crank or handle. To hold that this combination is 
an infringement of the patent in suit is to hold that, while the com- 
plainants may in their machine combine five old éléments , the de- 
fendants shall not be at liberty to take three of those old éléments, 
with a fourth old élément not used by the complainants, and combine 
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thèse four elenjents in one machine. I think the ruîe of the patent 
law does not prohibit the défendant from rejecting two of the élé- 
ments found in the complainants' combina tion and substituting for 
them, not a mère mechanical équivalent thereof, but another élé- 
ment old in the art and in practicàl use many years before the com- 
plainants' patent was granted. 

The complainants insist, however, that claim 3 cannot be limited 
to a combination in which the screw plunger is détachable from the 
rotary- spindie, as such construction, they say, will make claim 2 sub- 
stantially the same in scope as claim 1. It is true that claim 2 ought 
not to be so construed as to make it the équivalent of claim 1, if, 
by any reasonable construction, that resuit can be avoided. But I 
do not think the construction above suggested for the second claim 
is open to the objection raised by the complainants. The second 
claim mentions as one of its éléments "a movable support for the 
mold," while the first claim mentions as one of its éléments "a mov- 
able mold adapted to travel from the actuating rod to the spindie." 
The first claim says nothing about "a movable support for the mold." 
It requires no great stretch of the imagination to conceive of.a mold 
made to travel from the actuating rod to the spindie on a track at- 
tached to a fixed table or support or on a "sliding mold-guide plate" 
like that referred to in the Haley patent, No. 181,434. Such a mechan- 
ism would comply with the terms of the first claim, but not with 
those of the' second claim. 

What has been said of the second claim is equally applicable to 
the third daim, for it is the same as the second claim, except that 
it adds to the second claim a device for locking the movable support, 
or turn-table, when the actuating rod or the spindie is to be operated. 

In my judgment the first form of the Duffield press does not in- 
fringe the complainants' patent. 

But I think the modified form of the Duffield press does infringe 
the complainants' patent. The opinion expressed in this case on 
the application for a preliminary injunction (133 Fed. 313), as to this 
form of the press, is confirmed. Indeed, Mr. George H. Benjamin, 
an expert who testified for the défendant, himself says: 

"So far as relates to the machine shown in complainants' exhlbit No. 4, 
sheets 5 and 6, Figs. 6 and 7 (that is, the modified form of the Duffleld press), 
its construction seems to differ from that shown in sheets 1, 2, 3, and 4 (.tbe 
first form of the Duffleld press). The screw plungers in this construction, I 
understand, are détachable from a plunger rod, which rod Is separate, how- 
ever, from the actuating rod. There are aiso rotary splndles, two of them, 
for engaglng Xhe screw plungers. This latter construction approaches thé 
construction set forth in claims 2 and 3 of the patent In suit without being 
Identical. Assuming that claims 2 and 3 are valid for the spécifie construction 
therein recited, I thinli it fair to state the construction shown in Figs. 6 and 
7 of complainant's exhlblt No. 4 appear to me to be wlthln the terms of thèse 
claims." 

The complainants are entitled to a permanent injunction restrain- 
ing the défendant from using the modified form' of the Duffield 
press. As to the first form, an injunction must be denied. Inasmuch 
as the défendant does not appear to hâve ever used the modified 
form, except ,on the occasion and in the circumstances described in 
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the opinion rendered on the application for a prelimînary înjunction, 
and as neither in its proofs nor on the final argument has the de- 
fendant set up any claim of right to use this form, but has resisted 
only the complainants' effort to secure an injunction against its use 
of the first form, the question of costs will be settled on notice by 
either party to the other, 



SMYTH MFG. CO. v. SHERIDAN et al. 
(Circuit Court, S. D. New York. March 31, 1906.) 

1. Patents — Invention — Book-Sewing Machine. 

The Reynolds & Jacobs patent, No. 435,G13, for a book-sewlng machine, 
by means of whlch the signatures are sewn together to form the book by 
independent Unes of stitches located at such points in the back of the book 
as the requirements of each particular kind of book render necessary, 
was not anticipated, and discloses patentable invention; the machine be- 
ing one of great utility and an advance on the prier art by reason of 
its adaptability to use on différent klnds and sizes of books. Also, held 
infringed as to clalms 3 and 15. 

2. SAMB INFEINGEMENT. 

Infrlngement Is established, where, comparing the two machines, It ap- 
pears that the several devices and éléments of one perform substantially 
the same functions as those of the other, In substantially the same way 
to produce the same resuit. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dig. Patents, § 370.] 

In Equity. Suit to restrain alleged infringement of claims 3 and 
15 of United States letters patent, No. 435,613, dated September 2, 
1890, granted to John R. Reynolds and Arthur I. Jacobs, assignors 
to the complainant, for book-sewing machine. 

Philipp, Sawyer, Rice & Kennedy, for complainant. 
Paul Synnestvedt, Emerson R. Newell, and Francis W. H. Clay, 
for défendants. 

RAY, District Judge. This patent relates to a book-sewing machine 
by which the separate signatures of which the book is formed are 
stitched together prior to binding. In the machine in question each 
signature is placed astride a swinging sheet holder or bar, the upper 
edge of which enters the fold of the signature. The sheet holder is 
swung forward and down into such a position as will enable the 
operator to place a signature upon it. The holder is then swung up, 
bringing the signature into proper position to be operated upon by 
the sewing devices. Thèse sewing devices are arranged in groups, 
and the instrumentalities of each group co-operate to form a line of 
stitches. Thèse Unes of stitches are independent of each other. When 
each group of thèse sewing devices has formed a stitch in a signature 
and secured it to the preceding signature, the sewn signature is 
pushed back and another brought into position. 

The sewing is donc by a séries of semicjrcular needles, which pass 
through perforations in the back of the signatures which are made 
by perforators mounted on the sheet holder bar. The perforators 
move in guideways in blocks on the bar, and are lifted and retracted 
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■when necessary for the performance of the work by suitable mechan- 
ism. Loopers are carried by à bar and employed to take the loops 
cif thread from the needles. Thèse loopers at each opération cast oiï 
the loops previously taken from the needles and take other loops, in 
a manner unnecessary to describe, but which is well known in the 
art for making the chain stitch. The shafts of the circular needles 
are mounted in needle blocks adjustable along a stationary bar, the 
face of which is provided with a row of concavities engaged by 
screws. Each needle block is provided with a screw, and each block 
may thereby be adjusted and held in any desired position. The blocks 
in which the perforators are guided, as well as the perforators, are 
adjustable along the sheet holder bar, and may be moved into posi- 
tions which correspond with the positions given the needles, and the 
blocks are held in position by screws. The loopers are adjustable on 
a transverse bar, and the blocks guide not only the perforators, but 
the curved needles. The blocks guide other needles not used in the 
formation of the independent Une of chain stitches which secure the 
signatures to each other. Thèse last-mentioned needles are used, 
when it is desired, to introduce tapes across the backs of the books 
to give them strength and assist in securing them to the covers. Thèse 
needles are many times omitted. The thread is supplied by spools. 
One spool supplies the thread of which the chain stitches are formed, 
and another spool supplies the thread by which the tapes are secured 
to the backs of the books. The tapes are supplied from tape réels, 
and the spools are mounted on a spool holder adjustable transversely 
of the machine, and 'this spool holder is provided with a screw or 
stud, which passes through a slot in a bar upon which the spool 
holder rests. The spool holder is locked into position by means of 
a nut. The réels supporting the tapés are mounted on bars in such 
a manner that they can slide transversely of the machine. 

When the position of the sewing devices, which consist of the 
needles, the perforator guiding blocks, the loopers, and the perfora- 
tors, is shifted, the thread-supplying devices may also be shifted to 
correspond therewith. This is true of the tape-supplying devices 
when used. 

As each group of the sewing devices forms an independent Une of 
stitches across the back of the signatures, the books sewn in this 
manner are very strong, much stronger than when sewn in the or- 
dinary manner. When so sewn, if one line of stitches breaks, the 
holding of the signatures by the other lines is not disturbed, and the 
book does not fall to pièces. When signatures are held together by 
a thread or threads common to ail the lines of stitches, the breaking 
of the thread in one line will permit one, and perhaps more, of the 
signatures to fall from the book, and as a resuit the book will soon 
corne apart. The securing of the signatures by independent lines 
of stitches is essential to the highest success in the sewing of books 
by machinery. 

I think the évidence in this case shows that the machines made in 
accordance with the patents of the complainant are a success and hâve 
gone into commercial use to quite an extent. I think the évidence 



SMYTH MFG. CO, V. SHERIDAN. 425 

shows that perforators in groups of sewing devices are important and 
essential to success in the art. 

The daims of the patent in suit in issue hère read as follows: 

"(3) The combination, In a book-sewing machine, of the sheet-holder bar 
and two or more groups of sewing devices adjustable transversely of the ma- 
chine, one part of each group of sewing devices belng upon the sheet-holder 
bar and adjustable thereon, and the other portion of the group being above 
the sheet-holder bar which holds the signature that is being sewed, and also 
adjustable upon a stationary transverse bar on the machine, substantially as 
set forth." 

"(15) The combination. In a book-sewing machine, of sewing mechanism 
adjustable transversely of the machine, a spool-holder adjustable transversely 
of the machine, and a reel-frame and réel for a tape or cord also adjustable 
transversely of the machine, whereby the instrumentalities for perfecting the 
boolv sewing can be thrown in the proper positions in relation to the signa- 
tures to be sewed, substantially as set forth." 

In the spécifications we find the following: 

"Machines hâve heretofore been made for sewing books In which the folded 
sheet or signature Is laid upon an arm or bar and presented to the sewing 
mechanism; but sueh sheets vary in size according to the size of the book to 
be produced, and, in addition to this, différent characters of books of the 
same size require différent kinds of sewing, and difflculty bas heretofore been 
experienced in introduclng the sewing at the desired point in the back of the 
book. One of the principal features of the présent invention relates to group- 
ing the sewing devices and mounting the same upon adjustable supports, so 
that they can be placed at any desired point along the back of the signature, 
and the groups of sewing devices can be associated at any distances apart, 
so that the sevi'ing may be more or less closely together, according to the 
character of book that is being sewed, and thèse sewing devices can be 
placed at the proper distance from the top and bottom of the signature. In 
carrylng out our invention we group together a semlclrcular needle and the 
devices for supporting and moving the same, a loop-tightening mechanism, 
and presser-plate, which come above the signature and sheet-holding mechan- 
ism, and we group together th» perforator and the hook-pointed needles that 
act within the fold of the signature, the perforators forming the holes through 
which the circular needle passes and the hook-pointed needles drawing down 
the loops of thread through which the circular needle passes, and thèse 
groups of Instrumentalities are so supported that they can be moved or 
adjusted to any desired points, and the one is easily brought Into the proper 
position to the other, and the actuating devices for the respective groups of 
instrumentalities do not hâve to be changed. Hence the machine can be 
adjusted by the party using the same so as to bring the sewing to whatever 
place or places may be desired upon the folded signature, and we group to- 
gether the spools and tension devices so that they can be brought into proper 
position In relation to the groups of sewing devices as required from time to 
time." 

I do not think it important or profitable to discuss further the gên- 
erai working or construction of the device iii question, or to insert 
extracts from the testimony of the expert witnesses. 

I think the device or machine of the complainant a great advance 
over the prior machine of the complainant. I think the device in 
question was the first to make it possible to sew together on a single 
machine the signatures of books by independent lines of stitches, and 
at the same time vary the position of those lines and place thera 
wherever desired, regardless of the size of a particular book. Com- 
plainant's expert says: 
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"By reason of thèse Improvements the patentées hâve produced a machine 
whlch may be practically used to sew books whlch dlffer wldely as to thelr 
Blzes and the character of sewing requlred; a machine, therefore, of great 
utUlty, especlally In blnderles virhere the work varies greatly In character." 

I think this statement correct. 

The défendants hâve a book-sewing' machine designed to produce the 
same results and to produce them in the same viray. It has groups 
of sewing devices which are divided in the same way as the groups 
in complainant's patent, but the construction thereof is somewhat dif- 
férent. The défendants' machine has a swinging sheet-holder bar, 
consisting of a pair of plates arranged at an angle to each other, and 
thèse plates are carried on arms supported on a rock shift. The 
operator places the signature on the sheet-holder bar when it is in 
a certain position, and the bar is then swung up and into the desired 
position for sewing. When in this position it is operated upon by 
perforators ^,which act from the inside of the signatures to form 
apértures through which the needles descend. This is substantially 
the opération of the patent in suit. Thèse perforators are arranged 
in pairs, the same as are the perforators of the patent in suit, and 
are also secured in blocks, which blocks are secured to a transverse 
bar, which is mounted upon and forms a part of the swinging sheet- 
holder bar. The needles are arranged in pairs and carried in blocks 
adjustable by means of screws and a thumb nut along a slot in a 
stationary transverse bar, which forms a part of the frame of the 
machine, and this bar is in ail substantial respects the same as the 
bar answering the same purpose of the patent in suit. It has a 
thread-carrying needle and a hook needle. 

In opération, a,fter the perforators hâve been withdrawn, the needles 
descend through the perforations in the signature and then a thread 
carrier, there being a thread carrier for each pair of neeedles, and 
thèse being adjustably mounted on an operating bar carried on the 
sheet-holder bar, is caused to take a loop from the thread-carrying 
needle and carry it over to the hook-pointed needle. This is a com- 
mon way of forming chain stitches with a two needle machine. The 
needles then retreàt, and the hook-pointed needle carries a loop of 
thread up and through the back of the signature, and each needle 
as it rises is turned to permit the previous loop to drop or be cast 
ofï around the loop which it carries on its hook. When the signature 
has been thus sewed, it is pushed back by a presser bar, and the sheet- 
holder bar returns to the feeding position ready for a new signature. 

The blocks mentioned which carry the perforators are adjustable 
along the plate of the sheet-holder bar by means of holes in the plate 
which are engaged by screws. Thèse holes are in pairs, and there 
is a pair of screws for each of the blocks carrying the perforators. 
The thread carriers are adjiistably mounted by means of screws on 
the operating bar; 

It is conceded that in the défendants' machine the needles and 
thread carrier -arrangement constitute a more complicated mechanism 
than the needle and looper of the patent in suit, but they make the 
same stitch precisely and accomplish the same resuit. 
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The complainant also concèdes that: 

"In the machine of the patent m suit, thie eurved needie entera one of the 
perforations made by one of tlie pair of perforators and passes out of the 
other perforation, carrying the thread. In the défendants' machine, one 
needie, to wit, 16, enters the perforations made by one of the perforators, 
carrying the thread in, and the loop of the thread is transferred to the other 
needie, 17, whieh carries it out through the perforation made by the other 
perforator. Further, each group of sewing devices forms, as Is the case with 
the machine of the patent in suit, a Une of stitches across the bacli of the 
boolc, which Is Independent of the Unes of stitches formed by the other 
groups." 

In the défendants' machine the groups of sewing devices are divided 
in the same way as in the complainant's machine, and a part of each 
group is mounted on a stationary transverse bar, and the other part is 
mounted on the swinging sheet-holder bar. It is évident that the 
purpose of this construction is the same as that of the machine of 
the patent in suit, viz., to provide for the placing of the independent 
lines of stitches at any point or points desired in the back of the 
book. The défendants' machine is also provided with devices for sup- 
plying tapes to the backs of the books, and thèse are made adjustable 
so as to work in conjunction with the varying positions of the groups 
of sewing devices. Thèse tapes are suppHed by réels adjustable trans- 
versely on the bar on which they are mounted. The other is supplied 
from spools mounted on spool holders which are also adjustable along 
a slot in a transverse bar, and the spindles are clamped in position by 
means of nuts. 

It seems to me that infringement is made out. The infringement 
appears more plainly from an examination of the mechanisms in ques- 
tion. It is difficult, if not impossible, to point out hère the exact 
workings of the two machines or the exact construction and the dif- 
férences. Witnesses hâve stated that the différences are immaterial 
so far as the improvements referred to in claim 3 of the patent in 
suit are concerned. Complainant's expert says : 

"The partlcular combination of éléments specifled in daim 3 is présent In 
each machine, and In each machine those éléments co-operate in substantially 
the same way to perform the same functions and to produce the same re- 
suit; that Is to say, in each machine the sewing mechanism includes two or 
more groups of sewing devices, each group being arrangea in two parts, one 
earried by and adjustable along the sheet-nolder bar, by which the signatures 
are successively presented to the sewing mechanism, and the other part of 
each group Is mounted upon and adjustable along a transverse stationary bar 
of the machine, said adjustable parts of the groups of the sewing devices co- 
operating to form rows of interlocking stitches by which the signatures are 
secured together, which rows of stitches may be formed at the desired points 
along the backs of the signatures." 

The complainant's expert also says: 

"I flnd In the défendants' machine, therefore, an élément correspondlng to 
each of the éléments of the claim, and I flnd those éléments combined and 
co-operating to perform the same function In substantially the same way as 
the correspondlng éléments of the machine forming the subject-matter of the 
patent In suit" 

The défendants' expert contends as to claim 3 that défendants' 
machine does not infringe, for the reason that the perforators are 
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not mounted on the sheet-holder bar. I do not think thîs contention 
well founded. 

I think it well-settled law that infringement is established, when, 
looking at the two machines and their several devices and éléments 
and at what they do and at the offices and functions performed by 
each, and the manner in which thèse offices and functions are per- 
formed, we find that the one thing is substantially the same as the 
other, and that it performs substantially the same function in sub- 
stantially the same way to obtain the same resuit. Hère the principle 
and mode of opération of défendants' machine are substantially the 
same as that of complainant's. 

I hâve carefuUy examined the patents alleged to show anticipation 
and hâve arrived at the conclusion that the patent in suit was not 
anticipated, and that it discloses patentable novelty or invention in 
view of the prior art. We hâve utility and commercial and practical 
success. I do not think prior use is established. I might spend con- 
sidérable time and fill considérable space in discussing this question. 
Prior use must be established beyond reasonable doubt. It is not 
done hère. 

I think the book-sewing machine of the patent in suit produces a 
new and a useful resuit, and, so far as I am able to détermine, it is 
the fîrst machine by which signatures were secured together so as 
to form a book by independent lines of stitches located at such points 
in the backs of the books as the requirements of each particular book 
demanded or made necessary. 

Prima facie the grant of the letters establishes novelty. The bur- 
den of proof to show want of patentable invention, in view of the 
prior art, is on the défendant. Hère the défendant has not sustained 
that burden. 

I bave carefully examined the question whether or not the patent 
in suit was inadvertently granted, and am of the opinion decidedly 
that it was not. 

In determining the question of infringement, I hâve taken fuUy into 
considération the fact that, in construing the claims of the patent in 
suit, the proceedings in the Patent Office and the prior art must be 
considered, and that the claims must be limited accordingly. 

It follows that the claims of the patent in suit in question hère must 
be held valid and inf ringed by défendant. There will be a decree 
accordingly. 
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BENBOW-BRAMMER MFG. CO. T. HEFFRON-TANNER CO, 

(Circuit Court, N. D. New Tork. March 27, 1906.) 

L Patents — Infbingemknt — Washino Machines. 

The Schroeder patent, No. 535,465, for meana for operating washing 
machines was not anticipated, and is valid. Also held Infrlnged. 
2. Same. 

The giving away of Infringing articles as premlums with other goods 
sold is in efCect a sale, and constltutes Infringement 

Suit in equity to restrain alleged infringement of United States 
letters patent, No. 535,465, to John Schroeder for "means for oper- 
ating washing machines," dated March 13, 1895, and for an ac- 
counting. 

Taylor E. Brown (Philip Mauro and C. C. Poole, of counsel), for 
compïainant. 

Dunmore, Sholes, Ferris & Foley, and James N. Ramsey, for 
défendant. 

RAY, District Judge. This is a combination patent, the claims of 
which read as follows: 

"(1) An operating shaft having a rotary reciprocating motion, a cyllnder 
placed upon the shaft, and having a sllding movement thereon, and through 
which cylinder motion is alone communicated to the shaft, and a double row 
of teeth or cogs upon the cylinder extending at an angle to the shaft, com- 
bined with a driving shaft, having means for revolving It attached to one end, 
and a wheel for engaging the teeth on the cylinder at the other; the driv- 
tng shaft being drivçn continuously In one direction, substantially as shown. 

"(2) The driving shaft provided with a handie, and a toothed driving 
wheel provided with an enlarged spaee between two of Its teeth, combined 
with a vertically moving cyiincjer, having a double row of cogs upon its si de 
and a single tooth at each end of the double row of cogs adapted to enter 
said enlarged space in the driving wheel ; and the operating shaft upon which 
the cylinder is placed, substantially as described." 

Défendant allèges anticipation, and dénies infringement. The 
validity of this patent as to claim 1 was considered in Henry F. 
Brammer v. John Schroeder, Circuit Court of Appeals, Eighth Cir- 
cuit, and the patent as to that claim upheld. Brammer v. Schroeder, 
106 Fed. 918, 46 C. C. A. 41. It is urged, with considérable force, 
that this court ought not to follow that case because, first, it was 
not really contested as to the validity of the patent in question ; and, 
second, several prior patents showing anticipation were not before 
or considered by the court in that case. A large number of prior 
patents hâve been placed before this court without évidence explain- 
ing them or their opération and it would be proper to wholly dis- 
regard them. Waterman v. Shipman, 55 Fed. 983, 5 C. C. A. 371. 
I hâve, however, carefully examined them for the purpose of ar- 
riving at a satisfactory conclusion. It is unnecessary to give the list 
hère. 

The défendant urges the Palmer patent, No. 304,549, granted 
September 2, 1884, to Frank L,. Palmer of New London, Conn., for 
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"mechanîcal movement," as a complète anticipation. The claîms of 

that patent read as follbWs: • ' ■ 

"(1) The combina tijon; wJtt a body capable of movement in planes trans- 
verse to each other, and bearlng on Its surface a pattern racli or track, of a 
positively -opéra ting engaging devlce occupyiBg* a flxed position and acting 
upoii said raclî or tracli, sttbstantially as and for tlie purpose herein des- 
crlbed. ' ^ . ■ ... ' ■. 

"(2) The comblnation, with a body capable of movement In planes trans- 
verse to each other, and bearlng uponits surfaçç;* pattern rack or traclî and 
an adjacent guide, of a : E09itively-operating engaglng device occupying a 
fîxed position and acting upbn the raek or track, and a pin or tracker con- 
nected with said device and fltting said guide, substantially as herein de- 
scribed- ' ' ' • 

"(3) ¥be comblnation, with a body capable of movement in planes trans- 
verse to each ôther ^nd beaiïing bn its surface a pattern rack or track, of a 
positively-rotated shaf t in a flxed bearlng, and a wheel thereon engaglng 
with sa.id rack or track, substantially as lierexn dpscritied. 

"(4)JThè' comblnation, with a body capable of mowment in planes trans- 
verse to each other, and havlng on its surface a pattern-rack, of a positively- 
rotatlng shaf t In a flxed bearlng, and a spur-plnioa thereon engaglng with 
said rack, substantially as herein deseribed. 

"(5) The comblnation, with a cylinder capable of free rotation and longi- 
tudinal movement, and bearing on its surface a pattern rack or track, of a 
positively-operatlng engaglng detice occupying a flxed position and acting 
upon said pattern rack or track, substantially as herein deseribed. 

"(6) Thé çombination, with a cylinder capable of rotation, and longitudinal 
movement, and bearing uiÀ>ii It a pattern rack or track iànd an adjacent 
guide, df a posltlvély-operatiiig engaglng device ocCupying a flxed position and 
acting on thc pattern raçk or' track, an(i a pin or tracker connected witli said 
engaglng device and fltting said guide, substantially as herein deseribed. 

"(7) The comblnation, With a. cylinder capable of rotation and longitudinal 
movement, ând havlng upon Jt a 'pattern, rack or track, of a posltively-rotating 
shaft in a flxed bearing, and a v^heel thereon engaglng thé said rack or track, 
substantially as herein deseribed. 

"(8) The comblnation, with a cylinder capable of rotation and longitud- 
inal movement, and bearing 'on it a pattern-rack, of a posltively-rotating 
shaft in a flxed bearlng, and a ^pur-plnion on said sliaft engaglng with said 
rack, substantially as herein deseribed." , 

This patent was duly assignée to the H. F. Brammer Manufacturing 
Company, an lowa corporation, a, licensee ôï complairiant under the 
Schroeder patent, on the 12th day of April, 1901. Claim 1 of the patent 
in suit, as originally made, was rejectéd on ^innemçyer reissue, 11,320, 
April 4, 1893, and 504,989, Septembef 12, 18Ô3, and on Morris, 23,- 
445, Décember 28, 1898. Claijn 2 was thought allqwable. December 
3, 1894, a substitute for claim 1 was filed and claim 2 was amended. 
The new ,çlaim 1 read as follov^s:, 

"(1) A vertical operaiting shaft, and a cylinder placed upon said shaft and 
havlng a rising and îalllng movement, thereon, and teeth or cogs upon its 
side, and'through which teetn or cogs' a rotarij^ redprocatlng motion is Itn- 
parted to the shaft; coinbliied With the drlving shaft, havlng means for re- 
volvlng it flttaehèd, îto one épd, tand » whiéel for engaglng the teeth on the 
cylinder at tJie othej;, the, driyin^ shaft Jîéing tur;i^d contlnv^ously in one direc- 
tion, substantially as shown."' , ,; 

December 8, 1894, this new daim 1 was rejectéd on Palmer, No. 
304,549, September 2; 18S4. *■ December 17, 1894, theold claims were 
eràsed, and the claims a.s they now stand of the patent in suit were 
substituted and then allowed. It thus appears that the Palmer patent 
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was fully considered by the Patent Office ift- allowing the daims in 
suit, and were not regarded as anticipations. Thèse factsare entitled 
to their proper weight. On the whole I am satisfied that the défense 
of anticipation is not made out, and that complainant's patent is vaUd. 
The machine sold or given away by the défendant infringes. I re- 
gard it as immaterial that défendant sells goods and with them gives 
away tlie infringing machine as a premium. When he does this he 
sells the machine. 

The complainant has urged his objections to certain exhibits, Nos. 
72, 73, 74, 75, and 76. I think they were compétent in the case, 
but fail to establish a défense. In ail litigations, évidence may be 
admissible which tends to make a défense, and which if supplemented 
by other évidence will, ail taken together, establish a défense. Hère 
I do not fànd facts which with the exhibits make a défense. I think 
the validity of the patent in suit as to claim 1 was fully considered 
by the Circuit Court of Appeals in the case referred to. 

The complainant is entitled to a decree accordingly, and for an 
accounting. 



CHASE ELECTRIC CONST. CO. v. COLUMBIA CONST. CO. et al. 

(Circuit Court, É. D. Pennsylvanla. March 31, 1906.) 

No. 51. 

Patents — Invention — Electeic Signs. 

The Chase patent, No. 626,667, for an Improvement In electric signs 
in which letters formed with electric lamps are used, haviug a base 
board on which the letters are mounted with slots therein, througU 
which the Connecting wires are passed, and means whereby the letters 
may be readily and speedily removed and ehanged, construed, and 
held not antlcipated and to disclose invention; also held infringed. 

. In Equity. On final hearing. 
See 136 Fed. 699. 

Charles N. Butler, for complainant. 

John Weaver and Walter C. Pusey, for respondents. 

J. B. McPHERSON, District Judge. The complainant is the 
owner of patent No. 636,667, which was granted on June 13, 1899, 
to Charles A. Chase, for improvements in electric signs. The diffi- 
culties to be remedied, and the means adopted for this purpose by 
the inventor, sufficiently appear in the- following extract from the 
spécification: 

"In carrying out my invention I provide a séries of letters, each made 
up in any desired manner of a séries of electric lamps connected in cir- 
cuit; thèse letters being applied to a sUi table baseboard, so as to form a 
given name or design or advertisement. In many instances the letters or 
characters upon thé signboard are freqUently ehanged, as in advertising 
plays In theaters and in setting up varlpus advertisements in stores and 
other places. When such a seheme is contemplated, great dlfflculty is met 
in utilizing the game letters by variously placing them upon the same board 
to produce différent' names and différent advertising matter. When the 
sign is permanent, this difflciilty is ribt met, for the electrieal wires and 
connections, when once made, remain unchanged. 
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"One of the objects of my présent invention is to provlde an electrlc sign 
wherein the letters ean be easUy and quickly changea, in position, and 
arrangea to pfodiice différent naines and desigtas, and at the same time per- 
mit the use ot iaie' Same material wlthout Injuring or mutilatlng any of the 
parts. In carryiBg ont my invention I provide a suitable baseboard, which 
forms the backgro.und for the letters, and upon which the letters are mounted 
In the desired relation to each other. This, baseboard Is provided with 
à séries of slots or open spaces ; said slots or open spaces being preferably 
ihellned, so thàt no open spaces wlll be apparent to observers looki'ng at 
the face of the board. By inclining thèse slots I am still able to pàss the 
necessary connections therethrough, a,nd at the same time get the. appear- 
ançe of a substantially continuons baseboard. The letters may be of any 
suitable construction; but I hâve in the présent instance shown them of the 
construction set out jn roy prier application. Sériai No. 676,849. The several 
electric llghts making up any given letter are Gonneeted together by suitable 
conductors. Thèse conducters preferably pass out at the end of the letter. 
When the letter is placed in position on the baseboard, thèse conductors are 
passed thrbugh the proper slot or ôpening to the back of the board. On 
the back of the board are provided the rhain conductors, permanently at- 
tached in position and provided with suitable cut-outs, distrlbutéd at va- 
rious intèrvals,. The conductors from each letter, after being passed through 
■^he board, are passed along the back of sald board and connected to the 
Mearest cut-out, so as to be in circuit with the main conductors. I prêter 
to provide the conductors with suitable insulators at the point where they 
pass througt(^ the slots in, the baseboard. 

"It Will be seen thàt by this arraiigement I can make up any given ad- 
vertisement or, . reading matériel upou the same sign by changing and dis- 
poslng the letters in any mannèr destred, and that this change can be easily 
and quickly made without disturhiJjg the main electrical connections and 
without in any manner mutilatlng or injuring the baseboard or the letters, 
for ail that is necessary is to arrange the letters in a new position, fasten- 
ing them to thé face of the baseboard, and then pass the wires through the 
nearest slot and eonnect them to the ffiain circuit. The great utility of this 
construction In faeilitating ' the reproduction of new signs and new adver- 
tising matter will be readilj>i understood by thdse versed In the art. It is, 
of course, évident that any suitable electrical connections and Systems may 
be used, and that the number and position of the slots or openlngs will dé- 
pend upon the resuit desired." 

Electrical signs such as are contemplated by the patent are used 
chiefly for advertising theatrical performances, and in this use fré- 
quent changes are necessary. It is therefore important that the 
changes should be inexpensive and easy to make, and that the appear- 
ance of the sign ishduld be sightly. The prior att was defective in 
ail thèse respects. The signs that preceded the invention in suit 
often required several days to ei-ect, while the cost ran up to more 
than $100, and thé appearancè wàs disfigured by the visible prés- 
ence of the iieceSsary contiectihg wires. The sign invented by Chase 
admits of a change within a comparatively iew minutes at a small 
cost, and cOve!r^ the wires completely, so that they cannot be seen. 
The baseboard that hides the wires also furnishes an effective back- 
ground against \vhich th^ letters stand out distinctly in the daytime. 
The characteristic features of the invention are the slotted baseboard, 
and the easily removable letters that are loosely attached to the 
boârd. The maiii conductors ârranged back of the board, and the 
connections that run from the letters, are necessary parts of ail elec- 
tric signs. The daims involved in this suit are the following: 
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"(1) An electric sign comprising a baseboard provided wlth one or mors 
slots, or open spaces, a séries of electric llghts attached to suitable supports 
to form letters or characters, said letters or characters attacbed to the 
baseboard In proper relation to each other, suitable connections extending 
from said electric lights through said slots or open spaces to the back of the 
baseboard and attached to conductors loeated on said back. 

"(2) An electric sign, comprising a baseboard provided with a séries of 
slots or open spaces, a séries of letters comprising electric lights arranged 
to form the contour of the letter, said letters attached to the face of the 
board to form the desired sign, suitable electrical conductors attached to the 
back of the board, and suitable connections extending from the said con- 
ductors through the slots or open spaces to the letters, substantially as de- 
scribed. 

"(3) An electric sign adapted to permit the changing of the advertising 
matter thereon, comprising a baseboard provided with a séries of slots 
or open spaces, a séries of letters made up of electric lights and attached 
to the face of the board in the desired relation to each other, and electric 
circuit attached to the back of the board and provided at suitable intervais 
with déviées by means of which the lamps in the letters may be eonneoted 
in circuit, conductors leading from said letters through the slots to said de- 
vices, so as to connect the letters in circuit, the slots arranged to permit 
the connections to be made when the position of the letters on the board 
is varied without mutilating the parts." 

I do not understand it to be denied that the défendants hâve either 
made, or are using, an infringing sign, for the only défense to be 
found in the record — no brief having been filed on behalf of the 
défendants — is the invahdity of the patent in view of the prior art. 
Spécial reUance is placed upon a sign that was displayed in front 
of the Auditorium Théâtre in Philadelphia for several 3'ears before 
the complainant's patent was applied for, and almost ail of the de- 
fendants' évidence is directed to this structiire. , I do not think it 
necessary to discuss the testiniony in détail. It has ail been consid- 
ered, but it has not led me to the conclusion . that the device relied 
upon was an anticipation. On the contrary, it seems to me to hâve 
lacked the essential features of the patented sign, for the letters 
were- tightly fastened in place, so that they could only be changed 
with difïiculty, instead of being loosely hung so that they could be 
lifted singly as soon as the wires were disconnected, and there was 
no baseboard or slot. The sign was always unsatisfactory and was 
abandoned several years ago, in favor of a structure, which, like the 
sign at the Walnut Street Théâtre that is the subject of the présent 
suit, is also, apparently, an infringement of the complainant's patent. 
The earlier patents to Page, Page & McAllister, Scott & Shonnard, 
Norden, and Toomey, respectively, lack one or more of the charac- 
teristic éléments of the complainant's combinations, and cannot, I 
think, be held to anticipate the invention. 

The usual decree may be entered upon the first three claims of the 
patent, with costs. 
144 F.— 28 
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THOMSON-HOUSTON ELECTRIC CO. v, GARRETT 00 AL CD. 
(Circuit Court, W.D. Pennsylvanla. April 5, 1906.) 

" ' ■ , ■ No. 1. 

Patents — Infringement — Electbio Motob Reguiatoes. 

The Knight reissued patent. No. 11,918 (originpl No. 428,169). for an 
electric motor regulator conslsting of an Interloeking devlce for use on 
that clasa of electi-ic motors, in whieh différent levers are used for con- 
trolling ând reverslng the current by which each lever Is locked by the 
other, except when the other Is in a predetermined position, is llmited 
by the narrower daims, the reissue to the speeifle mechanical means 
sho*n, or thelr équivalents. As so construed, held not infringed. 

In Equity. 

Betts, $heffield & Betts, for complainant. 
Glen Smith Noble, for respondent. 

BUFFINGTON, District Judge. This is a bill in equity brought 
against the Garrett Coal Company by the Thomson-Houston Electric 
Company, the assignée of reissued letters patent No. 11,918 for an 
electric motôr regulator issued to Wàlter H. Knight and dated July 
2, 1901. The bill charges ail claims of such patent are infringed in 
an electric motor engine used by respondent. The bill is defended 
by the Morgan-Gardner Electric Company, the makers of the engine, 
on the grOund of the invalidity of the patent and noninfringement 
thereof. 

The device of the patent is a controUing mechanism for electric 
motors. In motor car opération, current volume is controlled by oné 
lever, and reversed by another. If the reversai lever is used when the 
current is turned on, or if the current is turned on during the reversai- 
process, destructive efïects are likely to foUow. The device in question 
overcame thèse difficulties by a mechanism such that, when current 
was on, the reversing lever was locked, and, when current was turned 
ofï, and the reversai lever was being used, the current lever was locked. 
The proofs show that Knight was the first one to apply an interlocking 
System to two separate levers of an electric car system, but the inter- 
locking of two sets of levers to control switches and signais respect- 
ively was well known in railroad practice. It will thus be seen that 
Knight's invention did not consist in any change or modification of the 
current control or the reversai System per se of an electric motor, 
but in the application to those two éléments of an interlocking mechan- 
ism whereby each, while in opération, locked the other. His mechan- 
ism to do. this was as foUows: In the outer edge of a circular disk 
attached to the Current lever, Knight made certain notches, adapted by 
means of a spring-actuated brake, to loosely hold the lever in positions 
of varying current supply from zéro to maximum. Thé deepest notch 
was zéro, when no current was on. On the upper side of this disk 
and back from its outer rim he attached a raised circumferential flange 
or rib, provided with an opening a quadrant distant from the deepest 
notch. Just above this disk a fixed lug reached from the frame, in 
which the levev turned and at right angles to the line where the deep 
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notch engaged with the brake. The effect of this was that, when no 
current was on and the deep notch was engaged by the brake, the 
opening in the disk flange was directly under the fixed lug. By a pivot 
placed on the under side of such lug and concentric with the flange, 
Knight attached an equilateral triangular swinging block provided 
with a downwardly projecting pin at the lower side of each of two 
corners. Thèse pins were so spaced that, when the block was swung 
to make them concentric with the flange, they abutted the two sides 
of the flange opening, and, so long as they remained in this position, 
they locked the current lever. When, however, the triangular lock- 
block was swung in either direction, the two pins swung respectively 
within or without the' orbit of the flange, and permitted free move- 
ment of the current lever. At the same time, it will be noted that, so 
long as any current was on, and the deep notch of the disk was not 
engaged with the brake, the flange-wall prevented the lock-block 
from swinging out of its then position. On the stem of his reversing 
lever, Knight put a fixed lug, to which he pivoted one end of a rod, 
the other end of which he pivoted to the third or outer corner of the 
triangular lock-block. The lug on the reverse lever was so placed 
that the lock-pin on the block came opposite the flange opening, only 
when the current control lever brought the deep notch in engage- 
ment with the brake and no current was on. Consequently the re- 
verse lever could only be used when no current was turned on by 
the control lever, and, while the reverse lever was being used, no 
current could be turned on by the control lever. 

Now, the neutrality thus imposed on thèse two hostile levers by the 
use of an interlocking System is, to our mind, a valuable and important 
advance in the art, and, were the case bef ore us on the patent as it 
originally issued, there would be weighty reasons for urging us to 
construe it as of the broad, advance character attributed to it by Judge 
Shipman, in Thomson, etc., v. Lorain (C. C.) 103 Fed. 641. But 
the patent must now be construed with due regard to the steps taken 
in its reissue. The case referred to was reviewed by the Circuit Court 
of Appeals of the Second Circuit, in 107 Fed. 711, 46 C. C. A. 593, 
and ail the claims except the fifth were adjudged invalid. It was there 
said: 

"The patent Is in no sensé a ploneer patent. The Invention adcîed a new 
feature to those pre-existing njotors In which the regulator and reverser 
were operated by différent handles. The loclving device was undoubtedly an 
Improvement in that type of motor; but it was not an invention of such 
novelty and importance in motor apparatus as to malîe a distinct step in 
the progress of the art, as distinguished from a mère improvement or per- 
fection of what had gone before. It did not involve any problem peculiar 
to electricàl mechanism. It involved merely the mechanical connection of 
two levers, eaeh actuating the well-known current-regulating device talsen 
from the prier art, without modifications, and which were to be fastened to- 
gether so that neither would move, except when the other was at a pre- 
determined position. To co-ordinate the two levers in such a manner as 
thus to restrict the movement of either was old in lever mechanism, and 
It had been done by interlocking devices of varions kinds. This is sufflciently 
shown by the évidence in the record of the prier art in the interlocking of 
levers for controlllng railway swltches and signais. * * * In view of 
the limitations imposed upon the claims by the prier state of the art, they 
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ought npt to recelve a construction whlch wlll enable them to covçr a 
combliitttfoû in, whibh the severai déviées are not' substantially those de- 
scribed In' 'the' patent It ■wlll not do to say that, because the patentée 
was the flrst to introduce locking devices into a motor in which the regu- 
lator and reverser were operated by différent levers, he Is entltled to a 
monopoly of ail locking devices in such a motor that will co-ordinate the 
movements of the two levers, so that neither will move, except when the 
other is at a predetermined position. Precisely that function had been 
loreviously performed by the locking devices used to co-ordinate levers, and, 
if the patentée had done no more than to introduce them into the levers 
of a motor, he would merely hâve made a change of location. He Is en- 
titled to the merit of belng the flrst to conceive of the utility of interlocking 
the two levers of a motor controller of the type in whlch separate levers 
are employed, but bis rlght to a patent must rest on the novelty of the 
means he has contrived to carry his Ideas into practical application. Aron 
v. Railroad Company, 132 II. S. 84, 10 Sup. Ct. 24, 33 L. Ed 272. The 
patent cannot be broader than the real invention, and that is measured by 
the novelty of the partlcular contrivances which constitute the locking 
mechanism." 

The fifth claim, in which were the éléments of "a flanged segment 
on a regulating lever," and "a pivoted block having stops engaging 
with the flange of the. segment," was stated by the court as "appro- 
priately framed tb secure the patentée his real invention and cover 
the locking device described in the spécification, including, of course, 
those v/hich are substantially the same thing." 

Now, in the reissue subsequently applied for, the élément of a 
fiange is embodied in every claim. There cari be no question what was 
meant by the term flange, It is referred to in the spécification and 
shown in the figures. Now, it is évident that, in view of the opinion 
which invalidated the original broad claims and compelled a reissne 
in which narrower claims were allowed, thèse latter claims cannot 
receive a construction which in practical effect would give tliem as 
broad scope as the original ones. True, the claims are entltled to a 
fuU measure of mechaniçal équivalents, but we must not broaden the 
doctrine of mechaniçal équivalents to cover every mechaniçal means. 
An analysis of the functional cléments of the respondent's device satis- 
fies us that they hâve found a way of interlocking the two levers, but by 
essentially dififerent mechaniçal means than those disclosed by Knight, 
They hâve wholly eliminated the élément of a flange, and so also the 
triangular lock-block, which features were the functional gist of 
Knight's device. Instead of a Connecting rod, which serves no other 
purpose, respondent uses a pivoted, spring-actuated bar, which by 
the aid of a deep notch in the current-controlled disk and two notches 
in the reversing lever disk, seems to interlock both levers. There is 
no such correspbnding member in Knight's device as this pivoted 
lock-bar, nor are either of the disks used for the same purpose as 
in respondent's. It is true there is a deep notch in Knight's current- 
controller disk, but its dëpth is a riiere index of lever position. In 
respondent's device the deep notch is used not only as an index of 
lever position, but its depth has a functional effect, in that it draws 
the other end of the lock-bar clear of the controller lever disk, and so 
permits reversing when no current is on. So, also, the shallowness of 
the other notches, while serving as markers of relative current stages. 
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by their shallowness hâve a functional effect to depress the other end 
of the lock-bar, and thus lock and keep locked the reversing lever. 

From thèse facts it will be seen : First, that the respondents do not 
employ ail the éléments of Knight's combination; and, secondly, that 
the individual éléments they do employ co-operate in a wholly différent 
way to interlock the two levers. Such being the fact, it follows in- 
fringement does not exist. 

Let a decree dismissing the bill for noninfringement be drawn. 



NEW JERSEY PATENT CO. et al. v. SCHAEFEB. 
(Circuit Court, E. D. Pennsylvania. April 5, 1906.) 

No. 7. 

Patents — Infbinobment— Violation of Coniiiitons of Licensb. 

One who knowingly buys and sells patented articles in violation of re- 
strictions placed on tlieir sale by the owner of ttie patent, fixing a mini- 
mum price at whicti ttiey shall be sold as a condition of the license to 
use or sell, is chargeable wlth infrlugement of the patent. 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dig. Patents, §§ 
397, 398.] 

In Equity. On motion for preliminary injunction. 

Frank L. Dyer and Charles N. Butler, for complainant. 
John H. Fow, for respondent 

J. B. McPHERSON, District Judge. The New Jersey Patent Com- 
pany is the owner of patent No. 783,375, which covers the phonograph 
records that are now in question, and the National Phonograph Com- 
pany is the exclusive licensee. The invariable custom of the phono- 
graph Company for several years bas been to sell its goods only to such 
jobbers, or dealers, as are willing to sign carefully prepared agreements 
by which the phonograph company restricts the sale and use of its in- 
struments and records in several particulars. It forbids the sale for 
a smaller sum than is specified in the contracts, and forbids their sale 
also to any merchant who bas not signed an appropriate agreement 
that makes him what is known as an authorized dealer. Each contract 
provides, inter alla: 

"Ail Edison phonographs, records, and blanks are covered by United States 
patents and are sold by the National Phonograph Company under the con- 
dition that the license to use and vend them, implied from such sale, is dé- 
pendent on the observance by the vendee of ail the foregoing conditions ; 
upon the breach of any of said conditions the license to use or vend said 
phonographs, records and blanlcs, immedîately ceases, and any vendor or 
user thereafter becomes an infringer of said patents and may be proceeded 
against by suit for injunction or damages, or both." 

And upon the box in which every record is inclosed for sale, the 
following notice appears: 

"This record is sold by the National Phonograph Company upon the con- 
dition that it shall not be sold to an unauthorized dealer or used for dupli- 
cation, and that it shall not be sold or ofCered for sale by the original, or 
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any subséquent gurchaser [except, by aa authorlzed Jobber to ap authorlzed 
dealer] for less than 35 cents a pièce. Upon any breach of said condition, 
the license to usé and vend this record, implied froin such saie, immedlately 
terminâtes." 

The défendant is not an authorized dealer, having never made any 
contract with the phonograph company, but he is selling and ofïec-ing 
for sale records at less than 35 cents, having obtained them from some 
jobbers or dealers whose identity is not disclosed by the affidavits. 
I hâve no doubt that the defendant's purchases and sales hâve been 
made with full knowledge of the restrictions that hâve been placed 
upon the sale and use of thèse records, so far at least as thèse restric- 
tions appear upon the box, and that he is deliberately violating the 
provision concerning sales at a minimum price. Under such circum- 
stances, the complainant's right is established by Heaton Fastener 
Co. v. Eurêka Co., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 738, and 
the numerous cases that hâve follovi^ed the ruling that was there made 
by the court of appeals for the sixth circuit. Other citations are re- 
ferred to in Bement v. National Harrow Co., 186 U. S. 90, 23 Sup. 
Ct. 747, 46 L. Ed. 1058; Edison Phonograph Co. v. Kaufmann (C. C.) 
105 Fed. 960; Edison Phonograph Co. v. Pike (C. C.) 116 Fed. 863; 
Victor Talking Machine Co. v. The Fair, 133 Fed. 434, 61 C. C. A. 
58; and Cortelyou v. Johnson (C. C.) 138 Fed. 110. 

If it is supposed, as the defendant's counsel seems to contend, that 
thèse cases are in confiict to some extent with Garst v. Harris, 177 
Mass. 72, 68 N. E. 174; Garst v. Hall & Lyon, 179 Mass. 588, 61 N. 
E. 219, 55 L. R. A. 631 ; Garst v. Charles, 187 Mass. 144, 73 N. E. 
839 ; and Garst v. Wissler, 11 Pa. Dist. R. 114, I can only reply 
that I am bound by the décisions of the fédéral courts if they are in- 
consistent with the rulings of the Massachusetts or the Pennsylvania 
tribunals. But there is no confiict, as I think. The fédéral décisions 
are put upon the right of a patentée to deal with his monopoly very 
much as he pleases, while the Garst cases are concerned simply with 
a trade-mark and a proprietary medicine. The principles that govern 
the right of a patentée to do what he will with his own are not dis- 
cussed in the opinions of the Massachusetts court, by whom, indeed, 
it is expressly stated, in the case against Hall & Lyon Co., that Garst's 
trade-mark did not give him "the rights of a patentée in property 
manufactured under a patent." 

A preliminary injunction will be granted. 
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GENERAL ELECTRIC CO. v. PITTSBURG-BUFPALO 00. 

(Circuit Court, W. D. Pennsylvanla. Aprll 5, 1906.) 

No. 6. 

Patents — Suit fob Infeingement — Peeliminaet Injunction. 

A prellminary injunction to restraln infringement of a patent wlll 

not be Issued, where défendant admits the use of tlie alleged infringing 

device, without knowledge of complainant's rights, but allèges that such 

use bas ceased, and tbe court is assured tbat it wlll not be resumed. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, § 492.] 

In Equity. On motion for preliminary injunction. 

Betts, Sheffield & Betts, for complainant. 
Stone & Stone, for respondent. 

BUFFINGTON, District Judge. This is an application for a pre- 
liminary injunction. At the argument of the motion the respondent 
came into court and frankly admitted it had used the device in question 
without Itnowledge of complainant's rights; that it had ceased such 
use, and had no intention of resuming it. As a practical matter there 
is no call for the exercise by the court of its injunctive power. In thfe 
press of work upon us, we are not moved to go into the questions of 
infringement involved to détermine what has now become a mère 
académie question. Respondent's counsel assure the court the device 
will not be used again, and we will therefore décline granting the 
motion for a preliminary injunction, without préjudice to the right of 
complainant to renew its motion on the same moving papers, should 
there be any violation of counsel's assurance. 



In re NOËL. 

(District OouiÉ, D. New Hampshire. March 17, 1906.) 

No. 93a 

BaNKEUPTCT — ^TlMB FOB PROOF OF ClAIMS. 

Under Bankr. Act July 1, 1898, e. 541, § 57n, 30 Stat 560 [U. S. 
Comp. St. 1901, p. 3444], providing tbat claims shall not be proved 
subséquent to one year after the adjudication, a creditor secured by 
mortgage, who proceeds in tbe state court to establisb bis lien In full, 
cannot, upon an adverse décision, prove bis claim after tbe tlme tberefor 
has expired. 

[Ed. Note. — For cases In point, see vol. 6, Cent. Dig. Banliruptcy, 
§ 518.] 

T. F. Johnson, for trustée in bankruptcy. 
Max L. Powellj for creditor. 

ALDRICH, District Judge. This case cornes to me for review upon 
certificate from a référée in bankruptcy. 

Mr. Powell, the aggrieved creditor, had a mortgage on Noel's stock 
in trade at the time of the adjudication in bankruptcy. For the pur- 
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pose of enforcmg a lien upon the property covered by the mortgage, 
the credîtor-inëtituted pfoceedings in the state court, not for the pur- 
pose of lig^^iidating the amount of indebtedness, but for the purpose 
of establishing a lien upon the property for the full amount of his 
claim. 

Pending litigation in the state courts, the statutory time for proving 
claims in the bankruptcy proceeding had expired. After the case had 
becn decided advCrsely to the môrtgagee in the state court, and some- 
thing Hke five rnonths after the expiration of the year, the creditor 
sought to prove his claim in the bankruptcy proceecjling. The référée 
rejected the claim upon the ground that section 57, subsec. n (Act 
July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3444]), 
had operated to close the estate so far as the proof of claim was con- 
cerned. ■ 

I think the décision of the référée should be affirmed. 

Tljé çyident purpose of subsection n was to expedite the administra- 
tion, of the bankruptcy law, and this part of section 67 seems to hâve 
been generally accepted as something to be enforced with reasonable 
strictness. There are certain express exceptions f rom its opération, 
and it is possible that a case might arise upon the ground of fraud, acci- 
dent, or mistake, so strong as to iustify relief upon équitable consid- 
érations. But this case is far from being within the suggestion of 
such possible relief. It çannot be that a creditor, who has elected to 
take the chance in the state court of securing a favorable décision upon 
his claim of a lien pre:Çerence for the full amount of the indebtedness, 
rather than to take his chances with the gênerai- creditors, should be 
relieved from the opération of the statute upon the naked ground of 
an adverse resuit. Manifestly such ,was not the idea of the statute. 

It is hardly necessary to cite the authorities, which seem to be quite 
uniform, at least so far as concerns the proposition involved hère. 
The cases cited by the référée, and those cited in support of the text 
of Collier on Bankruptcy (5th Ed.) in his treatment of subsection n, 
at page 434, are quite sufficient for the question hère. 

The case of Keppel v. Bank, 197 U. S. 356,' 25 Sup. Ct. 443, 49 L. 
Ed. 790, upon which the creditor relies, does not, as it seems to me, 
deal at ail with the question under considération. The meaning of 
that case, as I understand it^ is in eflfect that a creditor, standing upon 
an adverse décision within the year, should, in respect to his proof 
of claim, be treated as one surrendering his préférence, upon the 
ground that surrender, within the meaning of the statute, dénotes 
compulsory, as well as voluntary, action. The question of proving 
claims after the statutory time had run was not there considered or 
decided. 

Décision of the référée affirmed. 



MORROW V. TT. H. DUDLET & 00. Hl 

MORROW V. U. H. DUDLET & CO. 
(District Court, M. D. Pennsylvania. March 13, 1906.) 

No. 8. 

1. Peocess — Sebvice — Exemptions — Attexdance at Couet — Bankbuptcy Peo- 

ceedings. 

Hearings before a référée in bankruptcy are witiiin the ruie that a 
party may attend a judicial liearing away from the place of his rési- 
dence vvithout being subjected to the service of process. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Process, § 146.] 

2. Same — Waivee of Pbivilege — Delay. 

A delay of three weeks in applying to hâve set aside service of sum- 
mons made on one while going to the train after attending a judicial 
hearing did not operate as a waiver. 

[Ed. Note. — For cases in point, see vol. 40, Cent Dig. Process, S 123.] 

Rule to Set i\side Service of Summons. 
R. W. Rymer, for the rule. 
C. A. Van Wormer, opposed. 

ARCHBALD, District Judge. Service of the summons in this case 
was made on W. D. Breaker, one of the défendants, a résident of 
New York, on January 20, 1906, while he was at Scranton, Pa., for 
the purpose of attending a hearing in bankruptcy before W. h. Hill, 
référée, in support of a claim of the défendant firm against the La 
Plume Condensed Milk Company, of which the plaintiflf is trustée. 
The hearing was fixed for January 19th, and, after the parties had met, 
and proceeded a certain distance, it was adjourned to the next day. 
Service was made after the completion of the adjourned hearing, as the 
défendant was on his way to the train to return home. The summons 
were returnable the fourth Monday of February (February 36th), the 
first day of the next term ; and, on February lOth, the présent rule to 
set aside the service was taken. 

Of the right of a party to attend a judicial hearing away from 
the place of his résidence, without being subjected to the service of 
process, there is, of course, no question. 1 Tr. & Haly Prac. § 236. 
And hearings before a référée in bankruptcy are within the rule. 
Arding v. Flower, 8 Term R 534; Selby v. Hills, 8 Bing. 166 ; Ex parte 
King, 7 Ves. 312; Ex parte List, 2 Ves. & B. 373; Matthews v. Tufts, 
87 N. Y. 568. The privilège is personal, however, and may be waived ; 
and will be taken to be so, unless insisted upon promptly. Matthews 
v. Puffer (C. C.) 10 Fed. 606; Hendrick v. Gates, 3 C. P. Rep. (Pa.) 
160. There was a delay of three weeks in the présent instance, and 
it is contended that this operated as a waiver. But I am not so per- 
suaded. Ordinarily, it is sufficient if application to set aside the service 
is made on or before the return day (Lederer v. Adams, 19 Civ. Proc. 
R. [N. Y.] 294, 11 N. Y. Supp. 481; McPherson v. Nesmith, 3 Grat. 
[Va.] 237), provided no other step has been taken in the case (1 Tr. 
& Haly Prac. § 240), and the situation of the parties has not changed 
meanwhile (Webb v. Taylor, 9 Jur. 39 ; Massey v. Dantum, 12 Wkly. 
Notes Cas. [Pa.] 436; Young v. Armstrong, 13 Wkly. Notes Cas. 
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[Pa.] 313). It was held in Souder v. Burling, 1 Tr. & Haly Prac. 
§336 note, that it must be made before the défendant leaves the 
jurisdiction. But the circumstances which led tp this observation are 
not stated, and there is nothing to détermine, therefore, how far it 
may be properly extended to other cases. It is probable that there 
the défendant did not départ immediately, for it is said that if he had 
insisted on his privilège at once, the plaintifE might hâve had the 
process served upon him legally, afterwards, before he left. In this 
respect, it is like the case where the défendant returns into the juris- 
diction, putting himself again wi^thin reach of process, before he 
moves; which is held to be a w^aiver. Massey v. Dantum, 12 Wkly. 
Notes Cas. (Pa) 436; Hendrick v. Gates, 3 C. P. Rep. (Pa.) 160. 
But it certainly does not apply where, as hère, the défendant was 
served on his way to the train. 
The rule is made absoluté, and the service set aside. 



In re ROSENBERQ. 
(District Court, E. D. Pennsylvanla. March 13, 1906.) 
• No. 358. 

BANKEtTPTCT — PeOOFS OF DeBT — JUDGMENT CeEDITOES. , 

Under Bankruptcy Act July 1, 1898, c. 541, § 57, 30 Stat 560 [U. S. 
Comp. St. 1801, p. 3443], requirlng creditora to file proofs of debt witliin 
one year; and section 63, 30 Stat. 562 [U. S. Comp. St 1901, p. 3447], 
making judgments provable debts, In order that Judgment credltors may 
share In the distribution of the estate of a bankrupt, they must file 
proofs of debt 

In Bankruptcy. 

James C. Sellers, for claimant. 
George B. Johnson, for trustée. 

J. B. McPHERSON, District Judge. The argument before the 
court was chiefly upon a question concerning the continuing lien of a 
judgment that was entered against the bankrupt more than four 
months before the filing of the pétition, and was kept alive against his 
real estate by a proper revival. The référée decided that this judgment 
(which was also duly proved) was entitled to payment in fuU as a 
preferred debt, and upon this subject no objection was made, nor any 
request for a certificate. It follows, therefore, that his award in favor 
of the revived judgment is not now in controversy, and for that reason 
nothing more need be said about it. 

The only question to which objection was properly taken appears 
in the following certificate of the référée : 

"I, George M. Rupert, one of the référées of said court In bankruptcy, do 
hereby ceftify, that in the course of the proceedings In said cause before me 
the following question arose pertinent to the said proceedings: 

"Dld the référée err in holding that Herman A. Myers, trustée, and Jonas 
Bros, were not entitled to share in the distribution of the bankrupt estate? 

"The référée held that the said parties were not entitled to share in the 
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distribution because nelther of them had filed any proof of debt in the bank- 
rupt estate. Other questions arose and were considered, but the matter 
hlnged on this one controlling question. 

"Thèse creditors held judgments of record against the banlirupt. The réf- 
érée held that thèse judgments were provable debts — expressly made so by 
the sixty-third section of the bankrupt law (Act July 1, 1898, e. 541, 30 Stat. 
562 [U. S. Comp. St. 1901, p. 3447]), and held also that the fifty-seventh sec- 
tion of the act made It incumbent upon thèse creditors to file proofs of debt 
within one year after the adjudication of bankruptcy. 

"This cause has been in this court since November, 1899, and nelther of 
thèse creditors has ever flied any claim of proof of debt whatever. 

"I therefore held that neither of them had any standing in this matter, 
and that neither of them was entitled to share In the distribution. 

"The conclusions of law are embraced in the foregoing statement of facts. 
If the filing of a proof of debt is an essential prerequlsite to enable a créd- 
iter to share In the distribution, as I believe the law requlres, then there 
can be no escape from the conclusion reached In this case. 

"In this regard the law Is as clear and explicit as It can be made ; and no 
amount of argument can further elucldate It. 

"If this vlew of the question be wrong, and thèse parties are entitled to 
share In the distribution, then In the absence of any proof of debt there Is 
no basis whatever before me upon whlch their dlvldends can be computed or 
ascertained." 

It is unnecessary, I think, to add an3i;hing to this brief statement 
by the référée. A daim must be proved before it can be allowed, 
whether it be supported by a judgment, or be a claim of another 
class. The référée is not bound to search the record for judgments 
against the bankrupt, and to take notice of them sua sponte, It is no 
doubt true that the proof of a judgment may difïer in kind and form 
from the proof that is necessary to establish a claim of another class ; 
but proof of some kind there must be before the judgment is properly 
before the référée for allowance. 

As there was no such proof in the présent case, it follows that the 
décision of the référée was correct. If it be necessary to refer to any 
authorities in support of this conclusion, the following citations may 
suffice: Collier on Bankruptcy (4th Ed.) pp. 439, 445; Brandenburg 
on Bankruptcy (3d Ed.) §§ 977, 992; Loveland on Bankruptcy (2d 
Ed.) § 115, with the cases referred to in the notes to thèse citations. 



CALDWBLL v. KERBAUGH. 

(Circuit Court, W. D. Pennsylvania. February 26, 1906.) 

No. 6. 

Négligence — Question fob Jxjbt — Caee in Sélection dp Sebvant. 

The facts that défendant establisBed a magazine in whlch a large 
quantlty of dynamite was stored within 1,000 feet of plaintiff's résidence, 
wlth no Intervenlng hills, and that a flre was malntalned in such maga- 
zine to keep the dynamite thawed ready for use, placed upon défendant 
the duty of exercislng a hlgh degree of care in the sélection of a cus- 
todlan ; and évidence that the person placed In sole charge was Intem- 
perate, and that an explosion occùrred by whlch plalntiff was Injured 
whlle in fils home, was sufflclent to require the submission to the jury 
of the question of defendant's négligence In that regard. 
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At Law. On motion for new trial. 

Kline & Kline and Gregg & Potts, for plaintiff. 
Robbins & Kunkle for défendant. 

BUFFINGTON, District Judge. This is a motion for a new trial. 
The plaintiff brought suit for personal injuries to him caused by 
the explosion of a dynamite magazine of the défendant company. 
He resided about 1,000' feet therefrom and was in his house when 
injured. His sight was totallv destroyed, and his appearance, as well 
as the proof, showed his health was shattered. The jury allowed him 
the moderate sum of $3,500, a resuit they must hâve reached on the 
basis he was well advanced in years and had small earning power. 
We are therefore not disposed to set the verdict aside unless the court 
was not warranted in submitting the case to the jury. The plaintiff 
alleged négligence by the défendant company in three regards : First, 
in location of its magazine,- within 300 to 350 yârds frOm plaintiff's 
home ; second, négligence in employing a watchman who was addicted 
to drink to attend the stove in such magazine; and, third, the négli- 
gence of such watchman in taking care of the magazine. In our 
judgment the proof s were such the court was;bound to submit this 
case to the jury. Indeed, we are not satisfied the court did not err 
on the side of the défendant in not so submitting as a question of 
négligence the location of a dynamite magazine within 1,000 feet of 
another's dwelling, and with no protecting hills to ward off the effects 
of an explosion. 

But, assuming we rightly held in that regard, certainly the close 
proximity of this magazine to dwelling houses, the fact that dynamite 
sufficient to prosecute an extensive excavating and blasting opération 
was to be stored in it, and that those opérations were to be carried 
on in cold weather artd fire maintained in the magazine to keep the 
dynamite thawed for use — ail thèse were facts which required the 
défendant to exercise a correspondingly high degree of care in the 
sélection of a person to whose charge this highly dangerous agent was 
alone intrusted. New we cannot say that men who fovmd from the facts 
in évidence that the défendant was négligent and failed to exercise 
care in selecting its caretaker were unreasonable and not justified in 
reaching such conclusion. If the facts are such that reasonable men 
may differ in the inference they draw from them, and reasonable 
men may infer they show a lack of due care on one's part, then the 
duty of the court would seem clear to submit those facts to the test 
of jury trial; a constitutional right, be it observed, not lightly to be 
denied. The'proofs show ther,e was a club where liquor was to be 
had, that the watchman was seen therè twice, that on one occasion 
he was intoxicated, that on différent occasions he got béer by the keg, 
that on the day of the explosion à keg was ready for delivery, but 
had not been received by him — ail thèse were facts from which rea- 
sonable men might infer he was not the sort of rtian who should bave 
been intrusted witH the' care of so highly dangerous and vitally 
important a service to those resîding in that neighborhood as a dyna- 
mite magazine where fire was kept. If to this we add the proof as 
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to the degree of heat maintained at times by him, ît wïïl be seen the 
court would not hâve been justified in saying as a question of law no 
inference of négligence could be attributed to the défendant Company, 

whose duty it was to use due care in selecting an agent, and who was 
responsible for the act of such agent after he was selected. 
On the whole, we see no ground to grant this motion. 



In re KUFPLER. 
(District Court, E. D. New York. February 16, 1906.) 

BANKEUPTCY — DiSCHAEGE — ReFUSAL OF DiSCHAEGE IN PKIOB PROCEEDINGS. 

The dismissal of the pétition of a bankrupt for discharge for want 
of prosecution, and the overruling of a motion to reinstate the same 
constitute an adjudication that he Is not entitled to a discharge which 
precludes his discharge in a second bankruptcy proceeding from debts 
that were provable in the first proceeding. 

In Bankruptcy. On application for discharge, 

Weschler & Myers, for bankrupt. 
Page, Crawford & Tuska, for creditors. 

THOMAS, District Judge. In earlier bankruptcy proceedings in 
the Southern district of New York, the bankrupt's pétition for dis- 
charge, which was opposed by a creditor filing spécifications, was dis- 
missed for lack of prosecution, and the Circuit Court of Appeals dis- 
mi ssed a pétition for review upon the ground that the order of the 
District Court was a final judgment from which an appeal should be 
taken. Later the District Court denied a motion for leave to proceed 
with the spécifications. It is thought that the bankrupt after his 
spécifications were dismissed was in the same state as if he had not 
filed them in time, and that by his default he was barred from a dis- 
charge. Hence, as a matter has been adjudicated adversely to the 
bankrupt, he cannot in this proceeding be discharged from the debts 
provable in the former proceeding. 

An order confirming thèse views will be entered. 



In re MEURBR. 

(District Court, E. D. Pennsylvania. Aprll 8, 1906.) 

No. 2,281. 

Bankeup'tct — Spécification of Objections to Dischabqe — Vérification. 

A spécification of objections to a bankrupt's discharge must be sworn 
to, but the omission to verify it may be cured by amendment. 

In Bankruptcy. On exceptions to spécification of objections to dis- 
charge. 

Frank A. Harrigan, for bankrupt. 

Humbert B. Powell and Benjamin II. Ludlow, for objecting creditor. 



446 144 FHÎDBRAL RBPOBTBB. 

' J- B. MçPHERSONi District Judge. The exception that tfie spéci- 
fication is notiSworn to is well taken. Re Brown, 113 Fedi 49, 50 C. 
C. A. 118; Re Baerncopf (D. C.) 117 Fed. 975; Re Glass (D. C) 119 
Fed. 520. But the defect is amendable, and the objecting créditer is 
permitted to make ttte necessary affidavit within five days. To avoid 
further question — and without deciding that the signing by the 
creditor's attorney is insufficient — ^the spécification may also be signed 
by an officer of the bank, and this may be done within the same period. 

The exception to the second objection as too vague is also well 
taken, and must be sustained. 

After the spécification of objection has been properly amended, the 
clerk will refer the matter to the référée for appropriate action and 
report 



lOWA LILLOOET GOLD MIN. CO., Mmlted, v. BLISS et al. 
(Circuit Cîourt, N. D. lowa, Cedar Rapids Division. March 29, 1906.) 

No. 192, 

1. Courts — Fedekal Courts — Jueisdiction — JuMciàet Act — Consteuction. 

Act March S, 1887, c. 373, § 1, 24 Stat. 552 [U. S. Comp. St. 1901, p. 
508], confers jurlsdictlon on the Circuit Courts of the United States of 
ail Buits of a civil nature, veherein the requisite amount Is involved, 
and in whieh there shall be a controversy between cltlzens of différent 
States and cltlzens of a state and forelgn states, cltlzens, or subjects. The 
second part of the setition provides that no civil suit shàll be so brought 
In any other district than that whereof the défendant Is an inhabitant, 
but that, when jurlsdictlon Is founded only on the fact that the action 
Is bétween citizens . of difCerent states, suit shall be brought only in 
the district of the résidence of either the plalntiff or the défendant. 
Beld, that the jurlsdictlon of the Circuit Courts Is conferred by the flrst 
part of the section, which cannot be afCected by the consent of the 
parties, and that the second part of the section relates merely to the 
place where the jurlsdictlon shall be exercised, and Is a mère Personal 
exeinptlon granted to the défendant, which he Is authorized to waive. 

2. Appeabance — ErsECT — Place of Suit — Waivee. 

Where a défendant, ^ed In a Circuit Court of the United States In 
a district other than that of his résidence, appears generally, without 
claiming the beneflt of hls privilège to be sùed In the district of his 
résidence, he thereby walves hls exemption. 

[Ed. Note. — For cases In point, see vol. 3, Cent Dig. Appearance, §§ 
79-82. 

Waiver of rlght as to district in which suit may be brought, see note 
to Memphls Sav. Bank v. Houchens, 52 0. C. A. 192.] 

3. Removal os Causes — Oonseett of Plaintiff. 

Where an allen brought suit in a state court agalnst a nonresldent 
corporation, plaintiff thereby voluntarlly submltted hls person to the 
jurisdiction of any court sitting in that state having jurlsdictlon of the 
subjéct-matter, so that, the action belng otherwise removable to the féd- 
éral courts sitting In such state, It was removable by défendant without 
plalntlff'B consent 

4. Same— rglîPABABLE GONTEOVKftSIES LiIABILITIES ON DlBTEBEIÎT GEOUNDS. 

Where plaintiff, an allen, sued défendant guaranty company, a nonresl- 
dent corporation, on a fldelity bond, in which the only obligation of the prin- 
cipal was to hold the guaranty company harmless from any Habiliter on the 
. bond, and in the same action plaintiff sought to hold the principal llable 
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for tbe embezzlement for which action was brought on the bond, the 
controversy between plaintiff and the guaranty company was separable 
from that between it and the principal on the bond, and removable to 
the fédéral courts, regardless of the citizenship of the principal, who 
was a résident of the state where the action was brought. 

[Ed. Notes. — Removal of causes — Separable controversy, see notes to 
Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke v. Valleytown Minerai Co., 
35 C. C. A. 155.] 

5. PABTIES JOINDER — State Statutes. 

Code lowa 1897, § 3462, provides that any person may be made a 
défendant who has or elaims an interest In the controversy adverse to 
the plaintiff, or who is a necessary party to a complète détermination 
or settlement of the question involved in the action, except as otherwise 
expressly provided, and section 3545 déclares that causes of action of 
whatever klnd, where each may be prosecuted by the same klnd of pro- 
ceedings, if held by the same party and against the same party In the same 
right, may be joined in the same pétition, fleld, that such sections did not 
authorize différent parties liable to plaintiff on différent causes of action 
to be joined as parties défendant in one action. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Parties, §§ 31, 
32.] 

6. Removal of Causes — Sepakable Coktrovebsy — Aliens and Noneesidents. 

Uuder Removal Act, March 3, 1875, e. 137, 18 Stat. 470 [IT. S. Comp, 
St. 1901, pp. 507-509], giving to a nonresident défendant the right to 
remove from a state court, any suit there pending of which the Cir- 
cuit Courts of tbe United States are given original jurisdiction by the 
preceding section, including a controversy between citizens of a state 
and foreign states, citizens or subjects, in which the matter in dispute 
exceeds, exclusive of interest and costs, the sum of $2,000, a suit in 
which there is a separable controversy between an alien corporation and 
a nonresident corporation défendant Is subject to removal. 

7. Same — Misjoindeb or Parties. 

Where, in a suit brought in a state court, 1* appeared by plaintiflf's pé- 
tition that there was a mlsjoinder with a nonresident défendant of a citi- 
zen of the same state as the plaintiff, or an alien, the présence of such 
citizen or alien as a party défendant may be disregarded for the purpose 
of removal of the cause to the fédéral court. 

On Motion to Remand. 

This action was commenced in the district court of lowa. In and for Har- 
din county. From the pétition of plaintiff which is In one count it appears ; 
That plaintiff, the lowa Lillooet Gold Mining Company, Limited, is a corporation 
organized under the laws of Canada, doing business in lowa with its head- 
quarters In the city of lowa Falls, in Hardin county ; that the défendant 
Bliss is a citizen of lowa residing at lowa Palis, and was or had been the 
secretary of the plaintiff, and that part of bis duties was to draw orders 
upon its treasurer for the paument of money when direeted to do so by Its 
board of directors; that upon his appointment as secretary he was required 
by plaintiff to fumish seeurity for the faithful and honest discharge of his 
duties, and to protect it against loss or damage by reason of any wrong- 
ful acts on his part as such offlcer ; that in pursuance of such requirement 
he did on August 5, 1903, procure the défendant United States Fldelity & 
Guaranty Co. (hereinafter ealled the guaranty company), which Is a Mary- 
land corporation organized to. fumish Indemnity bonds and securities to 
indivlduals or corporations employing others in the transaction of their 
business, to make and deliver to plaintiff its certain bond in writing to in- 
demnify and secure plaintiff against any pecuniary loss, not exceeding $25,000, 
that it might sustain from specifled wrongful acts of défendant Bliss as sec- 
retary of tbe plaintiff. A copy of said bond is attached to the pétition and 
contains, ampng others, the following provisions : "That sald guaranty com- 
pany shall, vrithln three months next after notice, accompanied by satisfactory 
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proof of a Ipss as herelnafter mentloned, bas been given to It, make good and 
reimburse to the plaintifC ail and any pecuniàry loss sustalned by it of money, 
securlties, or other Personal property in the possession of the employé (Bllss) 
or for tbe possession of which he is responsible, by any act of fraud or dis- 
honesty on bis part In the discharge of tbe duties of bis office or position, 
amounting to larceny or embezzlement, and wbicb shall hâve been comniitted 
durlng tbe continuance of thls bond or any renewal thereof. * * • And the 
said employé (B. B. Bllss) doth hereby for himself, his heirs, executors and 
administrators, eovenant and agrée to and with said guaranty company, tbat 
be will save, défend and keep harmless the said company from and against 
ail loss or damages of whatever nature or liind, and from ail légal and otber 
costs and expenses direct or incidental, wbicb tbe said guaranty company shall 
or may at any tlme sustaln or be put to (wbether before or after any légal 
proceedlngs by or against It to recover under tbis bond, and wltbout notice to 
bim thereof) or for or by reason or in conséquence of tbe said guaranty com- 
pany having entered into the présent bond." Signed by said B. B. Bliss, and 
by ti»e said guaranty company by its proper offlcers. 

It is then alleged that, after the makiug of said bond and during its con- 
tinuance, the défendant Bliss did, without right, and without authority of 
plaintiflf, by means of certain ordera upon tbe treasurer of the plalntiff 
wrongfully and fraudulently drawn and signed by bim as such secretary, 
withdraw from the treasury of tbe plalntiff $12,000 of Its money, and fraudu- 
lently embezzle or couvert tbe same to his own use, and bas failed to pay or 
account for tbe same to tbe plalntiff ; that due notice of such fraudulent acts of 
said Bllss, accompanied with satisfactory proof of plaintiff's loss, bas been 
given to the défendant guaranty company, as provlded by the terms of said 
bond, and demand made of it that it pay to plaintifC the amount of its said 
loss, wbicb it bas refused to do. Judgment is asked against the défendant 
Bliss and tbe guaranty company jointly for said sum of $12,000, with interest 
and costs. Tbe défendant guaranty company seasonably presented to the 
State court its separate pétition duly verified, and bond for the removal of said 
suit to tbls court, upon the ground that it appears from the pétition of plaln- 
tiff that there Is in said action a controversy wholly between It, a corporation 
of Maryland, and the plalntiff, a corporation of Canada, in which tbe amount 
In dispute exceeds the sum «r value of $2,000 exclusive of interest and costs, 
wbicb can be fully determined between It and tbe plalntiff without tbe prés- 
ence of the défendant Bliss as a party thereto ; and furtber alleglng tbat said 
Bliss was not a necessary or proper party to tbe controversy between tbe 
plalntiff and said guaranty company, but was joined as a party défendant 
with said guaranty company by plalntiff, with the fraudulent intent on its 
part to prevent tbe removal of said action to thls court. The state court re- 
fused to order a removal. Tbe défendant guaranty company thereupon filed 
a copy of the record of the cause In tbis court, and caused tbe same to be 
docketed bereln, and the plalntiff moves to remand tbe cause to the state 
court. 

Albrook & Lundy, for plaîntîflF. 

Healy Bros. & Kelleher, for défendant United States Fidelity 
& Guaranty Co. 

REED, District Judge (after stating the facts). The motion to 
remand challenges the jurisdiction of this court, and in support 
thereof is it urgeds That plalntiff being a corporation of Canada, 
and défendant a corporation of Maryland, neither being a citizen 
or résident of lowa, the action could not hâve been brought by origi- 
nal process in this court, and is not therefore one that is removable 
from the state court. This contention fails to distinguish between 
the jurisdiction or right of a court to détermine a controversy, and 
the venue or place where that jurisdiction may be exercised. The 
first part of section 1 of the judiciary act of 1887-88 (Act March 3, 
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1887, c. 373, 34 Stat. 552 [U. S. Comp. St. 1901, p. 508]), confers 
jurisdiction upon the Circuit Courts of the United States, concur- 
rent with the courts of the several states, of ail suits of a civil nature 
at law or in equity, wherein the requisite amount is involved, and 
in which there shall be a controversy between (3) citizens of différ- 
ent States, and (5) citizens of a state and foreign states, citizens, or 
subjects. The second part of that section provides that no civil suit 
shall be brought against any person in a Circuit Court of the United 
States by original process in any other district than that whereof he is 
an inhabitant; but, "when the jurisdiction is founded only upon the 
fact that the action is between citizens of différent states, suit shall 
be brought only in the district of the résidence of either the plain- 
tiff or the défendant." This suit is not of the class there described, for 
plaintiff is a corporation of Canada, défendant Bliss a citizen and 
résident of the Northern District of lowa, and the Guaranty Com- 
pany a corporation of Maryland. If it is one of which this court 
has jurisdiction, it might therefore hâve been brought in this court 
by original process against défendant Bliss, and if the Guaranty 
company is jointly liable with him on its bond, against that company 
also, especially if it did not object to being sued there, and is re- 
movable to this court if it is within the terms of the removal section. 
The second clause of section 2 provides that: 

"Any other suit of a civil nature at law or in equity of whicti the Circuit 
Courts of the United States are given jurisdiction by the preceding section, 
which may now be pendlng or which may hereafter be brought in any state 
court, may be removed into the Circuit Court of the United States, for the 
proper district by the défendant or défendants therein being nonresidents of 
that state." 24 Stat. 552 [U. S. Comp. St 1901, p. 5091. 

It is the first part of section 1 that confers jurisdiction upon the 
Circuit Courts of the United States, and this cannot be conferred 
by consent of the parties to a suit. The second part of that section, 
which restricts the place where the jurisdiction conferred by the 
first shall be exercised, is not jurisdictional, but is a personal exemp- 
tion granted to the défendant from being sued in the class of cases 
there , described, elsewhere than in the district of his résidence, or 
that of the plaintiff. This exemption the défendant may waive, and 
if he is sued in a district other than that of his résidence, or that of 
the plaintiff, he does waive it by appearing generally to the suit 
and not claiming the benefit of such privilège or exemption. This 
was early so ruled in Gracie v. Palmer, 8 Wheat. 699, 5. h. Ed. 719, 
which was a suit brought by an alien against a citizen of a state in 
a district other than that of his résidence. That ruling has been uni- 
formly followed since. Toland v. Sprague, 12 Pet. 300-336, 9 L. Ed. 
1093; Ex parte Schollenberger, 96 U. S. 369, 24 L. Ed. 853; Rail- 
way Company v. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 
659; Central Trust Company v. McGeorge, 151 U. S. 129, 14 Sup. 
Ct. 286, 38 L. Ed. 98 ; Kansas City & T. Ry. Co. v. Interstate Lumber 
Co. (C. C.) 37 Fed. 3 (Brewer, Circuit Judge) ; Long v. Long, 
(C. C.) 73 Fed. 369. 
144 F.— 29 
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In Ex parte SclioIIéttberger, 96 U. S. 378, 24 L. Ed. 855,it is said: 

"ïlie àct 6f Gôngrëss pifesCWblng tîiè place wKëre a person in&y bé sùed Is 
not one àiflfectlng the" ■général jurisdiction of the courts. It Is rather In the 
nature of a personal exemption In favor of a défendant, and it is one which 
he may waive. If the citizenship of the parties is sufficient, a défendant may 
consent to be sued anywhere he pleases, and cértai-nly jurisdictlon will not be 
ousted because he bas consented." 

But it is urged that, under the présent act, the consent of the 
plaintiff as well as that of the défendant is requisite to enable a 
Circuit Court of the United States to take jurisdiction upon removal 
of a suit brought in the court of a state of which neither the plaintiff 
nor the removing i défendant is a résident. : Foulk v. Gray (C. C.) 
120 Fed. 156. A similar question was suggested in Central Trust 
Co. V. McGeorge, above, a case originally brought in the Circuit 
Court since the act of 1887-88, but the Suprême Court said in rc- 
sponse thereto: 

"But a similar state o( facts exist^d In the case of Shaw v. Quincy Mining 
Oo., 145 V. S. 444, 12 Sup. Ct 935, 36 h. Ed. 768, inasmuch as Shaw, the 
plaintiff, was a citizen of Massachusetts, and the mining company was a cor- 
poration of the state of Michigan, and the suit was brought In the Circuit 
Court for the Southern District of New Yorli. Nor do we see any reason for a 
différent conclusion as to the subjèct of waivér, when the question arises 
where neither of the parties are résidents of the district, from that reached 
where the défendant only Is not sueh résident." 

In Mexican National Railway Co. v. Davidson, 157 U. S. 201, 15 
Sup. Ct. 563, 39 L. Ed. -672, which was an action begun in a state 
court by an assignée of a chose in action, it is said: 

"It Is true that by the flrst section, where the jurisdiction Is founded on di- 
verslty of citizenship, suit is to be brought 'only in the district of the résidence 
of the plaintiff or the défendant,' and this restriction is a personal privilège 
of the défendant, and may be waived by him. St. Louis & San Francisco 
Railway v. McBride, 141 U. S. 127, 11 Sup. Ct, 982, 35 L. Ed. 659. Section 2, 
bowever, refèrs to the first part of section 1, by which jurisdiction is con- 
ferred, and not to the clause relating to the district in which suit may be 
brought McCormick Machine Co. v. Walthers, 134 U. S. 41, 10 Sup. Ct. 485, 
33 L. Ed. 833." 

Kansas City Railway Company v. Lumber Cornpany (C. C.) 37 
Fed. 3, was an action commenced in a court of a state in which 
neither plaintiiï nor défendant was a résident and was removed by the 
défendant to the Circuit Court of the United States for the proper 
district. Upon motion of the plaintiff to remand, Mr. Justice Brewer, 
then circuit judge of this circuit, after referring to the act of 1887-88, 
said; , . , 

"The lahguagespéaks of ijùrisâiction generally, and of courts In the plural. 
Any suit is remoTable of which any fédéral Circuit Court might talce juris- 
diction; and the mère fact that the défendant could hâve successfully ob- 
jected to being sued, in any cfije or more particular fédéral courts does not de- 
stroy the gênerai jurisdiction of fédéral courts, or prevent its removal. Take 
the case at bar; If the suit,had been commenced in this court, and process 
served personally upon the défendant, and It had raised no question other 
than upon ths merits of the conlirov^ersy, this court would hâve had undoubted 
jurisdiction, and the judgment it r'endered would hâve been valld. If the juris- 
diction of the court, upon his failure to inslst upon hls personal privilèges, 
be concoded in the one case, why should there be doubt of the jurisdie 
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tlon when he voluntarily seeks the court? I am aware that In the case of 
Harold v. Mining Co. (0. C.) 33 Ped. 529, I concurred with Judge Hallett ta 
an optaion différent from ttiat lierein expressed, but furtlier refleetion, after 
hearing the question discussed at length and frequently, bas satlsfled me that 
that opinion was erroneous. It Is perhaps unnecessary to carry this discus- 
sion any further, and it is enough to say that we hold that the fact that both 
parties are nonresidents of this district does not oust this court of jurisdlction 
in a case removed from the state court by a nonresident défendant." 

The opinion in St. Louis, etc., Railway Co. v. McBride, 141 U. S. 
127, 11 Sup. Ct. 983, 35 L. Ed. 659, is also by Mr. Justice Brewer, 
and is to the same effect. 

The right of removal, however, is given to the nonresident de- 
fendant, and that right is not by the removal act made to dépend in 
any way upon the consent of the plaintiff. Plaintifï may not there- 
fore sue the défendant in a court of a state of which neither is a 
résident, but in which défendant may be found or does business, 
and is there served with summons, and thus deprive the latter of ex- 
ercising his right to rémove the cause to the proper Circuit Court 
of the United States, if it is one of which that court is given original 
jurisdiction by section 1 of the act. It should rather be held that, 
by so suing the défendant, the plaintiff voluntarily submits juris- 
diction of his person to any court sitting in that state having' juris- 
diction of the subject-matter, to which the défendant has the right, 
and may elect, to take it. See Whitworth v. Railway Co. (C. C.) 
107 Fed. 557; Virginia Co. v. Insurance Cos. (C. C.) 108 Fed. 452; 
Rome Petroleum Co. v. Hughes (C. C.) 130 Fed. 585; Robert v. 
Pineland Club (C. C.) 139 Fed. 1001. 

It is true that in Cochran v. Montgomery County, 199 U. S. 260, 

273, 26 Sup. Ct. 58, 63, 50 L. Ed. , it is said by Mr. Chief Justice 

Fuller : 

"The main purpose of the act of 1887 was, as has been repeatedly said, to 
restrict the jurisdiction, and this was largely accompiished in the matter of re- 
movals by withholding the right from plaintiffs, and only according it to 
défendants when sued in plaintiffs' district." 

But the place of bringing suit was not involved in that case; it is 
not otherwise considered than as stated in the above excerpt from 
the opinion and is not determined. It could not hâve been intendea 
by the court to départ from its prior rulings in Ex parte Schollen- 
berger, 96 U. S. 369, 24 L. Ed. 853; Railway Co. v. McBride, 141 
U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659; Railway Company v. 
Davidson, 157 U. S. 201, 15 Sup. Ct. 563, 39 L. Ed. 672, and other 
like cases, without noticing or referring to them. This is apparent 
from the opinion in Sweeny v. Carter Oil Co., 199 U. S. 252, 26 

Sup. Ct. 55, 50 L. Ed. , filed the same day as the one in Cochran 

v. Montgomery County, in concluding which the Chief Justice says : 

"The clause vesting jurisdiction should not be confounded with the clause 
determining the particular courts In which the jurisdiction must be exercised." 

Wabash W. Railroad Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 
126, 41 L, Ed. 431, cited by plaintiffj holds, as stated in the syllabiwi, 
that: 
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"The flUng by the défendant, In an action In a state court, of a pétition for 
Its removal to the proper Circuit Court of the United States, doea not prevent 
the défendant, . after the cau^ is removed, from moTlng in the fédéral court 
to dismiss it for want of jurisdiction of the person of the défendant In the 
State court or in the fédéral court." 

, The question involved was whether or not the service of the sum- 
mons in the state court upon an agent of the défendant would confer 
jurisdiction upon that court of the person of the défendant. It was 
held that the défendant had the right to the judgment of the fédéral 
couirt upon that question, as well as upon any other that might arise 
in the case, and that the filing of the pétition for removal in the state 
court, without limiting the appearance for that purpose only, was 
not of itself such gênerai appearance in that court as would prevent 
the défendant from invoking the judgment of the fédéral court upon 
that question. The case is cited for the purpose, as stated, of show- 
ing that the guaranty company might in this court raise the question 
of its jurisdiction and hâve the suit dismissed for want thereof, and 
thus escape also the jurisdiction of the state court. If the summons 
served upon it is not sufïîcient to confer upon the state court juris- 
diction, undoubtedly it may do so; but, if it should raise only the 
question that it was not suable originally in this court, then its re- 
movaf. of the cause to this court, if jurisdiction otherwise exists, 
would be a waiver of the right to object to the venue it thus volun- 
tarily soùght. But it is not necessary to speculate as to what ques- 
tions may arise in the further progress of the case, as they may be 
considered and deïermined when they do arise. It îs enough to now 
consider the questions that are presented by this motion. 

It is next urged that the pétition of plaintifE upon its face shows 
a joint cause of action against both défendants, and not a separable 
one against the défendant guaranty company alone. If this is true, 
the action is not removable, even though plaintifï might hâve sued 
the guaranty company alone, unless the joint cause of action was 
fraudulently alleged for the purpose of preventing a removal 
of the cause to this court. Railway Company v. Ide, 114 U. S. 52, 
o Sup. Ct. 735, 29 L. Ed. 63, and Cochran v. Montgomery County, 

199 U. S. 260, 26 Sup. Çt, 58, 50 L. Ed. (actions upon joint 

contracts) ; Alabama Great Southern Railway Co. v. Thompson, 200 

U. S. 206, 26 Sup. Ct. 161, 60 L. Ed. , Cincinnati, N. & T. Railwav 

Co. v. Bohon. 200 U. S. 221, 26 Sup. Ct. 166, 50 L. Ed. (actions 

for. joint torts). 

The cause of action alleged in pla,intifE's pétition against défend- 
ant Bliss is that, while acting as secretary for the plaintiff, he em- 
bezzled or unlawfully conyerted to his own use $12,000 of plain- 
tiiï's money; that against the guaranty company is that, previous 
to such wrongful act, it had given to plaintiff its bond in writing, 
wherein it agreed upon certain conditions to make good and reim- 
burse tô plaintiff ail and any pecuniary loss, of money, securities, 
or other personal property, sustained by ît by any act of fraud or 
dishonesty on the part of Bliss amounting to larceny or embezzle- 
ment. , It is true that Bliss signed this bond, but he did not therein as- 
sume in any way any obligation to the plaintiff. His entire obli- 
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gation or undertaking therein îs with the guaranty company, and that 
is, to défend the guaranty company from and against ail loss or dam- 
age of whatever nature it may sustain by reason of having given the 
bond to plaintiff. This bond, and the obligation of Bliss assumed 
therein, is entirely différent from that in Cochran v. Montgomery 

County, 199 U. S. 360, 26 Sup. Ct. 58, 50 L. Ed. , which was an 

officiai bond of Cochran as treasurer of Montgomery county, Ala., 
and the Fidelity & Deposit Company as his surety thereon. In that 
bond Cochran and the deposit company each undertook and agreed 
to account for and pay to the county the money coming to the cus- 
tody of its treasurer. It was a joint or joint and several undertak- 
ing, and both were liable to the county thereon, both by its terms 
and the statute under which it was given. See Montgomery County v. 
Cochran et al., 121 Fed. 17, 57 C. C. A. 261, for the bond, and statute 
requiring it. 

The plaintiff does not in this case, and in fact could not, predicate 
a cause of action against Bliss upon this bond, but predicates the same 
wholly upon his wrongful act or tort ; while that against the guaranty 
company is predicated alone upon its written contract. The liability 
of each is in no sensé joint, but several, and each rests upon dis- 
tinct and separate grounds. While the amount of the recovery, if 
each is liable, would be computed upon the same basis, viz., the 
amount of the défalcation of Bliss, that does not make their lia- 
bility or oWigation to plaintiff joi.nt. Adriatic Pire Insurance Co. 
v. freadwell, 108 U. S. 361, 2 Sup. Ct. 772, 27 h. Ed. 754; Griffin 
V. Grundy County, 10 lowa, 236 ; American Bonding Co. v. Mil- 
waukee Harvester Works (Md.) 48 Atl. 72; Dumanoise v. Town- 
send, 80 Mich. 302, 45 N. W. 179. 

In Adriatic Insurance Co. v. Treadwell, above, it is held that a 
written agreement between several insurance companies to empîoy 
counsel to défend separate suits against ail the companies upon 
their several policies of insurance for loss of property, the défense 
in each being the same and common to ail the companies, was not 
a joint contract, but a several one, upon which an action against ail 
to recover the expense of defending the several suits was a mis- 
joinder and could not be maintained. 

Counsel for plaintiff rely upon sections 3462 and 3465 of the Code 
of lowa of 1897, as authorizing the joinder of Bliss as a party 
défendant in this suit 

Section 3462 is: 

"Any person may be made a défendant who bas or clalms an interest in the 
controversy adverse to the plaintiff, or who is a necessary party to a complète 
détermination or settlement of the question Involved in the action, except 
as otherwise expressly provided." 

This is section 2761 of the Revision of 1860, and in the note to 
that section it is said: 

"This section Is borrowed from the chancery practice, and it was Intended 
to préserve the right and duty of a plaintiff to make parties, ail persons di- 
rectly jnterested In the question or controversy stated In the complalnt" 
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Inthe abolition by the Code of ail forms of civil actions, and sub- 
stituting therefor two kinds of proceedings, to be known as ordinary 
(law) and équitable actions (section 3426), and permitting the plain- 
tiff to prosecute his action by équitable proceedings in ail cases where 
courts of equity had jurisdiction before the adoption of the Code, 
and requiring him to do so in ail cases where such jurisdiction was 
exclusive (section 3437), section 3,4:62 would seem to hâve référ- 
ence to équitable actions only. 

Section 3465 is: 

"That where two or more persons are bound by contract or by judgment 
♦ * * whether jointly only, or jointly and severally, or severally only, the 
action thereon may at plaintifC's option be brouglit against any or ail of those 
so bound * * *." 

This but changes the common-law rule as to the right of action 
and recovery upon joint or joint and several contracta (Revision 186u, 
§ 2764, and note). 

Section 3545 ofthe Code provides: 

•'Causes of action of wtiatever kind where each may be prosecuted by the 
same kind of proceedings, If held by the same party and against the saine 
party In the same right, * • ♦ may bejolned in the same pétition. * • ♦" 

Thèse sections of the Code do not authorize différent parties, 
liable to plaintifif upon diflferent causes of action, to be joined as 
parties défendant in one action, nor do they make several contracts 
joint. 

In Thorpe v. Dickey, 51 lowa, 676, 2 N. W. 581, the action was at law 
and against two of the défendants upon an account, and a third upon 
a note given by him as collatéral to the account. In holding it to be 
a misjoinder, the court said: 

"A cause of action upon an account may be joined In the same pétition wlth 
a cause of action upon a promissory note, If the causes of action are in favor 
of the same person or persons and against the same person or persons. Code, 
§ 3465. But in thls case, although the causes of action were In favor of the 
same persons, the cause of action upon the account was against the Dickeys 
only. We think, theref ore, that Is was improperly Joined wlth the cause of 
action upon the note, even if the note was given as collatéral to the account. 
If Stewart had a défense to the note, and the Dickeys to the account, the two 
défenses would bave been entirely distinct, and would hâve involved substan- 
tlally two distinct trials." 

In Grifïin v. Grundy County, 10 lowa, 236, the action was against 
the county upon a written warrant issued by it, and against one who 
had by a separate instrument in writing guarantied the payment of 
the warrant. Held, a misjoinder. 

In American Bonding Co. v. Milwaukee Harvester Works (Md.) 
48 Atl. 72, the bond sued upon was essentially the same as that in 
this case, and was signed by the employé and the bonding company 
as in this case. Held, that it was not a joint obligation of the em- 
ployé and the bonding company. 

To the saffle effect are: Louisville & N. Railway Co. v. Ide, 114 U. 
S. 52-56, 5 Sup. et. 735, 29 L. Ed, 63; Mendenhall v. Wilson, 54 
lowa, 589, 7 N. W. 14; Addicken v. Schfubbe, 45 lowa, 315; 
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Pra'der v. National Association, 107 lowa, 431, 78 N. W. 60; Strei- 
chen V. Fehleisen, 113 lowa, 613, 84 N. W. 715, 51 L. R. A. 412. 

It is clear that the liability of Bliss to the plaintiff is not upon ' 
the contract or bond in suit. It is equally clear that the liability of the 
défendant guaranty company is upon that contract alone, and that 
a separate action might hâve been brought thereon against that com- 
pany without making Bliss a party défendant thereto. The conclu- 
sion therefore is that the pétition of plaintifï shows upon its face 
a cause of action and controversy between the plaintiff and the de- 
fendant guaranty company, distinct and separate from that between 
tplaintiff and the défendant Bliss, to a full and complète détermina- 
tion of which Bliss is in no way a necessary party, and that neither 
at common law could he hâve been, nor under the lowa procédure 
can he be, properly joined as a défendant with the guaranty company 
upon the cause of action alleged against that company. 

Finally, it is urged that the action is not removable, though the 
controversy between the plaintiff and the guaranty company is sepa- 
rable from that between plaintiff and défendant Bliss, because it is 
not within the terms of clause 3 of section 3 of the removal act (Act 
March 3, 1887, c. 373, 24 Stat 552 [U. S. Comp. St. 1901, p. 509]), 
which is: 

"And when in any suit mentioned in this section there shall be a controversy 
which is wholly between citizens of différent states, and which can be fully 
determined as between them, then either one or more of the défendants actually 
interested in such controversy may remove said suit Into the Circuit Court of 
the United States for the proper district" 

The controversy in this suit is not between citizens of différent 
States. Hepburn v. Ellzey, 2 Cranch, 445-452, 2 L. Ed. 332, and 
does not therefore fall within the letter of the clause above quoted. 
Neither does the letter of that clause limit the right of removal to 
the nonresident défendant (Stanbrough v. Cook [C. C] 38 Fed. 
369, 3 L. R. A. 400), nor require that the amount involved shall 
exceed $2,000. But such is not its meaning. In re Pennsylvania Co., 
137 U. S. 451, 11 Sup. Ct. 141, 34 L. Ed. 738. This case determined 
that suits to which the amount in ■ dispute did not exceed $2,000 
could not be removed under clause 4, and in speaking of the différ- 
ent clauses of section 2 it is said : 

"Hère the flrst tv»'o clauses expressly require an amount exceedlng $2,000. 
The third clause, in referring to 'any suit mentioned in this section,' evidentiy 
means the two flrst clauses of the section, and, of course, is limited to cases 
in which the matter in dispute exceeds $2,000." 

The différent clauses of section 2, then, must be considered to- 
gether in determining what suits are removable, and by whom they 
may be removed. Clause 3 gives to the nonresident défendant the 
right to remove from a state court "any suit there pending of which 
the Circuit Courts of the United States are given original jurisdic- 
tion by the preceding section." Référence must be made to section 1 
to ascertain what suits are removable, and, among those there de- 
scribed, are those in which there is "a controversy between citizens 
of a State and foreign states, citizens, or subjects, in which the mat- 



456 144 FEDBEAL flEPORTES. 

ter in dispute ejcceeds, exclusive of intereçts and costs, the sum* or 
value of two thousand dollars." The subséquent clauses of section 
two do not confer upon the Circuit Courts of the United States any 
other grounds of jurisdiction than those mentioned in section 1, but 
only specify the terms upon which suits, "of which the Circuit Courts 
are given , original jurisdiction" by section 1, may be removed. This 
is made clear by the opinion of Mr. Justice Harlan, in Malone v. 
Railroad Co. (C. C.) 35 Fed. 625, in v^Ech he says: 

"The clause prescribing préjudice or local influence, as ground for the re- 
moval of a suit * * * cannot well \)e separated, in the process of inter- 
prétation, from the preceding clause in the same section, which, by referring 
to the flrst section, requires as a condition of the removal of a suit because* 
of diverse citizenship * * * that the matter in dispute shall exceed iu 
value $2,000, exclusive of Interest and costs." 

This language is quoted with approval in Cochran v, Montgomerv 
Coitnty, 199 U. S. 260, 36 Sup. Ct. 68, 50 L. Ed. - — , where it is 
held that, in the absence of a separable controversy, a nonresident 
citizen, who is rightly sued in a state court with a citizen of the same 
State as the plaintifï for a breach of their joint contract, may not re- 
move the suit upon the ground of préjudice or local influence, though 
the wording of clause 4 might so authorize. So clause 3 of section 
3, which requires as the condition of removal a separable contro- 
versy between citizens of différent' states, does not prescribe a sepa- 
rate and independent ground of fédéral jurisdiction from that pre- 
scribed in section 1, any more than does, clause 4, and it cannot be 
separated in the process of interprétation from section 1 any more 
than can clause 4. As clause 2 of the section describes the class of 
suits that may be removed as those "of which the Circuit Courts are 
given jurisdiction by the preceding section one," it would follow 
that suits between aliens and citizens, in which there shall be the 
requisite separable controversy, may be removed by the nonresident 
citizen, who is défendant, unless such suits are excluded by the very 
letter of clause 8, The literal wording of a single clause, considered 
apart from other clauses, has not been observed by the Suprême 
Court, when to do so would permit the removal of a suit not 
fairly within the meaning of the removal act. Upon the same prin- 
ciple, such wording should not be so considered, when to do so would 
prevent the removal of a suit of which jurisdiction is expressly con- 
ferred by section 1, and which would be within the very letter of 
clause 2 of section 2, if 'no improper parties were joined as défend- 
ant with the nonresident citizen. It is true that the act of 1887-88 
was designed to restrict, rather than enlarge, the jurisdiction and 
right of removal; but this is accomplished by (1)^ increasing the ju- 
risdictional amount, (2) limiting the right of removal to the non- 
resident défendant, and thé time in which he may apply therefor, 
and (3) giving to the défendant the right of exemption from being 
sued originally in the Circuit Courts of the United States in a dis- 
trict other than that whereof he or the plaintifï is a résident. 

The présent removal act clearly recognizes that a suit brought in a 
State court may, consistently with the rules of pleading, rightly embrace 
several distinct controversies between the plaintifï and différent de- 
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fendants, and, if in such a suit there shall be a separable contro- 
versy of which the Circuit Courts of the United States are given 
original jurisdiction, its plain purpose is to give to the nonresident 
citizen actually interested in such controversy the right to remove 
the suit to the proper Circuit Court of the United States, though 
a citizen of the same state as the plaintifï or an aUen may hâve been 
rightly made a party défendant to settle and détermine other contro- 
versies between him and the plaintiff. It is in such a suit only that 
it is necessary to consider the relation of the résident défendant to 
the controversy or his citizenship in determining whether or not it 
is removable. Barney v. Latham, 103 U. S. 205, 26 h. Ed. 514. 

But when, in a suit brought in a state court, it is disclosed by 
the plaintiff 's pétition that there is misjoined with a nonresident de- 
fendant a citizen of the same state as the plaintiff or an alien, the 
présence of such citizen or alien as a party défendant may be disre- 
garded for the purpose of removal. Geer v. Mathieson Alkali Works, 
190 U. S. 438, 23 Sup. Ct. 807, 47 L. Ed. 1123; Boatman's Bank 
V. Fritzlen, 135 Fed. 650, 68 C. C. A. 288; Cella et al. v. Brown et 
al. (C. C.) 136 Fed. 439; Hervey v. Railway Ce, Fed. Cas. No. 
6,434 (joinder of aliens). 

In Boatman's Bank v. Fritzlen, the Circuit Court of Appeals for 
this circuit said: 

"In détermination of the jurisdiction of the national courts, and the rights 
to remove causes of action to them, indispensable parties only should be con- 
sidered, because ail other parties may be dismissed and disregarded if their 
présence would oust or restrict the jurisdiction or the right" 

Bliss, not being a necessary or proper party to the suit, may be 
disregarded for the purpose of removal, as a party thereto, and it 
then stands as one between the plaintifï, an alien corporation, anCt 
the défendant guaranty company, a corporation of Maryland, and is 
within the very letter of clause 2 of section 2. 

If Bliss was a proper party to the suit, the question would be 
différent. In King v. Cornell, 106 U. S. 395, 1 Sup. Ct. 313, 27 L. 
Ed. 60, it is held that an alien défendant rightly sued with citizens 
of the same state as the plaintiff could not remove a suit in which 
there is a separable controversy between him and the citizens plaintiff. 
That removal was attempted to be made under clause 2 of section 
629, Rev. St. U. S. [U. S. Comp. St. 1901, p. 503], which was held 
to hâve been repealed by the act of 1875, and that the right of either 
the plaintiff or the alien défendant to remove such controversy 
thereafter did not exist. No question of misjoinder of parties was 
involved, and the alien défendant seems to hâve been rightly sued 
with his codefendants. The same is true of Creagh v. Insurance Co. 
ct al. (C. C.) 88 Fed. 1; though that was a suit to recover against 
ail the défendants for a joint tort, and for that reason alone was not 
removable because there was no separable controversy. See, also, 
Roberts v. Railway Co. (C. C.) 104 Fed. 577. 

The construction contended for by the plaintiff would permit 
an_ alien to sue, in a court of the state of his résidence, a nonresident 
citizen, if service of process upon him could be obtained there, and 
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wrongfully join with him as défendant a citizen of liie state în which 
the suit is brpught, and thus prevent the nonresident citizen, between 
whpni and thç alien plaintiff is aseparable controversy, and maybe 
the o^ly one involved, from remoying the suit, because as brought 
it is not in form one "between citizens of différent states," though 
it might hâve been brought originally in the Circuit Court of the 
United States, or if it had been brought in the state court against 
the nonresident citizens alone it would hâve been removable. Such 
is not the fait or reasonable interprétation of the removal act. 

The conclusion therefore is that the motion to remand should be 
denied, and it is so ordered. 



GENERAL ELECTRIC CO. v. WESTINGHOUSE ELECTRIC & MFG. CO. 
(Circuit Court, N. D. New York. April 4, 1906.) 

1. SPEcmo Pebfobmance — Conteacts — Manufacture and Sale op Speciuc 

Aeticdes — CoNTiNtnNo Conteacts. 

A contract to remain In force for 15 years provided that défendant 
should not manufacture certain electric controllers for use In the United 
States; that complalnant would sell and deliver such controllers to 
défendant at specifled priées ; that défendant would sell them to the ex- 
clusion of ail others of the same klnd, and that complalnant would sell 
défendant's overhead trolleys to the exclusion of ail others; and that if 
complalnant falled to supply défendant with controllers pursuant to con- 
tract, défendant might manufacture them. Held, that it was not a 
contract of which equity would compel spécifie performance. 

2. INJUNCTION — MUTUALITT OF REMEDY. 

There being no mutuality of remedy, complalnant could not, In effect, 
enforce spécifie performance by an Injuuction restrainlng défendant from 
making and selling similar controllers in violation of Its agreement 

3. Same — Adéquate Remedy at Law. 

Where a contract for the manufacture and sale of electric equipment 
provided that in case either party violated the same, it should pay as 
liquidated damages and not as a penalty 50 per cent of the price at 
which the appliances referred to were at the time being regularly sold to 
users, performance at ail events was not contemplated by the parties, and 
compiainant was not entitled to an Injunetion to restraln défendant's 
violation of the contract, on the grouud that compiainant had no adé- 
quate remedy at law. 

4. Same — Aocounting — ^Discovebt. 

Where a contract for the manufacture and sale of electrlcal appliances 
provided that In case of violation, the party guilty should pay the other as 
liquidated damages 50 per cent, of the priée at which the appliance in 
question was being regularly sold at the time, an injunetion restrainlng 
the violation of such contract could not be allowed for the reason that 
the damages were difllcult of ascertalnment, compiainant being entitled to 
a discovery of sales made by défendant, in violation of the agreement in 
an action at law, as authorized by Rev. St U. S. § 724 [U. S. Comp. SL 
1901, p. 583]. 

6. Courts — Fedebal Courts — Pbactice — Demueeee — Conclusions of Law. 

The rule that a demurrer does not admit légal conclusions pleaded ob- 
tains in the fédéral courts. 
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6. INJUNCTION— GhOTÏNDS — MuLTIPLICITY OP SUITS. 

Where a contract bound défendant not to manufacture certain elec- 
trical controllers except on complainant's failure to fumish similar con- 
troUers at certain priées and declared that in case of violation thereof, de- 
fendant should pay as llquidated damages, and not as a penalty 50 per 
cent, of the price at whieh such controllers at the time were being regu • 
larly sold to users, complainant was not entitled to an injunction to re- 
strain a violation of such contract, in order to avoid a multiplicity of 
actions at law for damagea 

Demurrer to bill of complaint upon the ground that the bill does 
not State a cause of action cognizable in equity. That is, no facts 
are stated which entitle the complainant to any équitable relief. 

HinsdiH Parsons (Lewis Carr, of counsel), for complainant. 
Guthrie, Cravath & Henderson (William D. Guthrie, of counsel), 
for défendant. 

RAY, District Judge. The action was commenced in the Suprême 
Court of the state of New York and removed by défendant to this 
court. The bill of complaint after alleging the incorporation and 
résidence of the parties states, in substance, that both companies, 
at the time of making the contract in question, were and still are en- 
gaged in the business of manufacturing and selling electrical appa- 
ratus and devices and that the General Electric Company was and 
now is engaged in the manufacture of series-parallel controllers of 
the distinguishing name "K^ series-parallel controllers" and other 
similar controllers, and controllers involving a blow-out device, and 
others operating on the same gênerai principles. There is no allé- 
gation that défendant company was or was not then engaged in mak- 
ing or selling any of thèse controllers. That March 31, 1896, the 
parties entered into a contract wherein it was provided, among other 
things, that: 

"The Westinghouse Company shall not manufacture, for use in the United 
States, as hereinafter provided, electric brakes or the 'K2 Series-Parallel Con- 
troller' or any series-parallel controller of the gênerai type of the 'K^ Series- 
Parallel Controller' (and other similar controllers now being manufactured 
by the General Company, such as controllers of the types now designated 
as K, L, BA, and S, respectively), or operating upon the same gênerai prin- 
ciples irrespective of its form and the détails of its structure or opération, 
or any controller involving a blow-out device. The General Company shall 
sell and deliver to the Westinghouse Company, with reasonable business 
promptness, such controllers and electric brakes, as it shall, from time to 
time, order, at the lowest priées at which it sells the same to others less a dis- 
count of thlrty (30) per cent, in the case of controllers and twenty (20) per 
cent, in the case of brakes, but in no case shall such discount to the Westing- 
iiouse Company exceed one-half of the dilîerence between such lowest price 
and manufacturing cost. 

"The Westinghouse Company shall sell the K2 Series-Parallel Controller 
and other series-parallel controllers of the same gênerai type or operating upon 
the same gênerai principles, and controllers involving the use of a blow-out 
apparatus, and electric brakes, manufactured by the General Company, to 
the exclusion of ail other controllers of the same gênerai type and operating 
upon the same gênerai principles, and of àll other electric brakes, and the 
General Company shall likewise sell the overhead trolleys manufactured by 
the Westinghouse Company, to the exclusion of ail other overhead trolleys. 

"In case the General Company shall refuse to fumish the Westinghouse 
Company with any series-parallel controllers or any electric brakes, or shall 
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fail to dellver the same wlth reasonable business promptness, or If In any In- 
stance the controUers or electric brakes ofEered by the General Company are not 
adapted to th© pxwpose for wblch they are required by the Westinghonse Com- 
pany, the Westinghouse Company may manufacture such seriesrparallel con- 
troUers or electric brakes to such extent as, and so long as, the General Com- 
pany shall hâve refused or failed to furnlsh the same, or to such extent as 
and so long as the controllers or electric brakes offered by the General Com- 
pany are not adapted to the purpose for whlch they are required by the West- 
inghouse Company. 

"In case the General Company shall manufacture and sell any overhead 
trolleys In violation of this agreement, or the Westinghouse Company any 
series-parallel controllers or electric brakes in violation of this agreement, 
then the party so manufacturing and selling such overhead trolleys, control- 
lers or brakes, as the case may be, shall pay to the other party, as liquida ted 
damages and not as a penalty, fifly (50) per cent, of the priée at which such 
overhead trolleys, controllers or brakes, as the case may be, are, at the tlme, 
being regularly sold to users by the party entitled under this agreement to the 
exclusive manufacture of the same. 

"The provisions of this section shall apply to parts of controllers, electric 
brakes and overhead trolleys as well as to the complète devices. 

"The General Company shall comply with the reasonable directions, of the 
Westinghouse Company in respect to the marking (except as to the numbers 
of the patents under which the device is manufactured) of ail controllers and 
electric brakes and parts thereof ordered by the Westinghouse Company. 

"Ail annual periods provided for in this agreement shall be computed with 
référence to the first day of May, 1893,, and this agreement shall terminate flf- 
t^een years from the said flrst day of May, 1896." 

That the contract is in full force and efïect and that complainant 
Company has in ail respects complied with and performed the obli- 
gations and conditions of such contract, and is ready, able and willing 
so to do. That the défendant has violated such contract, viz. : That 
the Westinghouse Company has, since the date of said contract, in 
violation of its said covenants, manufactured, is now manufacturing 
and threatens to continue to manufacture, for use in the United 
States, la.rge numbers of series-parallel controllers of the gênerai type 
of "K^ series-parallel controllers," or operating upon the same gêne- 
rai princîples, irrespective of their form and the détails of their 
structure or opération, and large numbers of controllers involving 
a blow-out device, notwithstanding that it is agreed and provided 
in and by said contract that the General Company should hâve the 
exclusive right to manufacture such controllers for use in the United 
States ; that the Westinghouse Company has sold, is now selling and 
threatens to continue to sell for use in the United States large num- 
bers of such aforesaid controllers not manufactured by the General 
Company, in violation of the terms and provisions of said contract. 

The bill of complaint then allèges the efïect of the violation of the_ 
contract as follows: 

"Eighth. That the manufacture of such aforesaid controllers by the West- 
inghouse Company for use In the United States and the sale and continued 
sale by the Westinghouse Company of such aforesaid controllers not manu- 
factured and sold to It by the General Company has caused and will cause 
the General Company to lose large profits which it would make by the manu- 
facture and salé to the Westinghouse Company of the controllers so sold; 
that such contlnùed sale of controllers by the Westinghouse Company injUri- 
ously affects and will continue to Injuriously affect the value of the exclusive 
right of the General Company to manufacture and sell controllers, In such 
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way, and to such extent tbat damages thereby sustained by the Generd Com- 
pany cannot be adequately ascertained; that the plaintlff bas no knowîedge 
of the exact number of sales o£ such aforesaid controllers by the Westing- 
house Company not manufactured by fhe General Company or the dates of 
said sales, or what sales thereof are being made from time to tlme and that 
an accounting herein is necessary to ascertain the damages suffered by the 
plaintiff by reason of the sales thereof heretofore made; that the damages 
which the plaintiff has suffered and will sufCer are incapable of measurement 
in an action at law ; that the plaintiff has no plain, adéquate or complète 
remedy at law in the premises, and that an injunction herein is necessary to 
avoid a multiplicity of actions." 

The relief demanded is an injunction restraining further or future 
violation of the contract by défendant; an accounting concerning ail 
manufacture and sales of such controllers in order to ascertain and 
détermine the damages aiready sustained; and judgment for the 
amount of the damages so ascertained and found due complainant Com- 
pany ; such other and further relief as may be proper. This is a mère 
naked agreement between thèse companies, competing in the manufac- 
ture and sale of electrical appliances generally; but not, so far as ap- 
pears, in the manufacture or sale of controllers of the kinds referred- 
to (1) that the défendant company would not manufacture for use 
in the United States such controllers; (2) that complainant company 
would sell and deliver such rollers to the défendant company with 
reasonable promptness at a stated réduction in price; (3) that the 
défendant company would sell such controllers to the exclusion of 
ail others of the same kind ; (4) that the complainant company would 
sell overhead trolleys made by the défendant company to the exclusion 
of ail other overhead trolleys; (5) that if complainant company should 
fail to supply controllers pursuant to the contract défendant company 
might manufacture them; (6) that if complainant company should 
manufacture and sell any overhead trolleys in violation of the agree- 
ment it would pay the défendant company as Hquidated damages and 
not as a penalty 50 per cent, of the price at which said overhead 
trolleys were at the time being regularly sold to users; (7) that if 
défendant company should manufacture and sell any of the controllers 
in violation of the agreement it would pay the complainant company 
as liquidated damages and not as a penalty 50 per cent, of the 
price at which such controllers were at the time being regularly sold 
to users. There is no allégation in the bill of complaint that either of 
thèse articles were patented, or that the exclusive right to manufacture 
and sell either resided in either party outside of this agreement. It 
is évident that each of the parties contemplated that there might be 
a violation of this contract by the other. The contract in express terms 
provides for such a contingency and fixes a rule or measure of dam- 
ages. It is expressly stipulated this shall not be regarded as a pen- 
alty but as stipulated and liquidated damages for the breach of the 
contract. 

There is no allégation or suggestion that either party, because of 
the contract, has abandoned any plant, or manufacture or business in 
which it was engaged, or has sacrificed any property, or expended any 
money, or put itself in any position it would not hâve occupied but for 
the agreement. The position of neither party has been changed for 



the worse. :. ^Xjiere was no relatip'ii dit .trust, or confidence, or of de- 
pendence ; no fiduciary obligation to: be enforced or protected. Each 
was and is à freë agent. If either party violâtes the contract the other 
may rescind, déclare it null and void and sue for damages, or, treat- 
ing it as in force, may sue for the stipulated damages. May this 
contract, in effect, be specifically enforced, in part at least, by en- 
joining a violation thereof, by restraining the défendant company 
from mariufacturing and selling cont'rollers of the kind described? Is 
there any occasion for an accounting in the equity sensé of the word, 
or necessity for the interposition of equity to prevent a multiplicity of 
actions? Assuming that the contract is valid between the parties, 
is it of such a nature that equity will interfère to prevent a violation 
thereof by either party? It is clear that equity cannot compel the 
General Electric Company to manufacture and sell to the Westing- 
house Company controllers such aS are described in the complaint. 
It is a continuing contract, running for 15 years, and the courts will 
not undertake to supervise and compel performance of such a con- 
tract. ' 2 High on Injunctions (4th Ed.) § 1109, p. 1095. Marble 
Co. V. Ripley, 10 Wall. 339*358, 19 L. Ed. 955; Texas & Pac. R. Co. 
V. Marshall, 136 U. S. 393, 10 Sup. Ct. 846, 34 E. Ed. 385. 
In Marble Go. v. Ripley, supra, thé court said: 

"Another serlo'us objection to a deerée for a spécifie performance is founfl 
In the pecullar eharacter of the contract Itself, and in tlie duties which it re- 
quires of ; the owners of the quarries. Thèse duties are continuons. They 
Involve akill, Personal labor and cultlvated Judgment It Is in effect a personai 
contract to dèliver marble of certain kiiids, in bloeks of a kind that the court 
Is incapable of determining whether they accord with the contract or not. 
The agreemeat belng for a perpétuai supply of marble, no decree the court 
can make will end the controversy. If performance be decreed, the case must 
remain in court forever, and the court to the end of time may be called upon 
to détermine, not only whether the prescribed quantity of marble bas been 
delivered, but whether every block was from the right place, whether it was 
Éirand, and whether it was of suitable size or shape or proportion." 

Numerous cases might be cited but it is unnecessary. Should the 
General Electric Company violate the agreement in the respect men- 
tioned on its part the Westinghouse Company would be compelled to 
resort to an action at law for damages. If each company is relegated 
to its remedy at law for a violation of the agreement they stand on 
an equahty, but if not the one has an advantage over the other. If 
the plaintifif company may. restrain défendant compauy from making 
and selling. thèse controllers in violation of its agreement, the dé- 
fendant company ought to hâve a cdrresponding right to compel the 
plaintifï company to make and furnîsh to it controllers pursuant to the 
agreement. In short, there is no mutuality of remèdy, and, in such 
cases, spécifie performauce is not decreed. 

In 2 High on Injunctions (4th Ed.) p. 1096, § 1109, the rule is thus 
stated : 

"Upon the same prlnciples as those which govern courts of equity in de- 
creelng the spécifie enforcement of contracts generally, It has frequently 
been held that injunctive relief wlU not be granted agalnst the violation of a 
contract in which the élément of mutuality is wanting. Where, therefore, the 
Obligation imposed by the contract upoa the plaintifif is of such a nature that 
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a court could not speciflcally enforce It against him at the lastance of the 
défendant, such want of mutuality affords sufficient ground for denying équi- 
table relief to the plaIntifC against a violation of the contract by the défendant." 

See, also, Norris v. Fox et al. (C. C.) 45 Fed. 406; Duff v. Hop- 
kins (D. C.) 33 Fed. 599-608. 

In Strang v. Richmond P. & C. R. Co., 101 Fed., at page 517, 41 
C. C. A., at page 480, the court said: 

"An exeeutory contract will not be speciflcally enforced unless the remedy is 
mutual, and the performance of a comparatively Inconsiderable part of a con- 
tract does not take it out of the class of exeeutory contracts. TJnless the 
court can decree spécifie performance of the whole of a contract, It will not 
interfère to enforce any part of it." 

Enjoining or restraining the défendant from violating the contract 
is but, a,n indirect method of decreeing spécifie performance of the 
agreement in part and so far only as the défendant company has 
agreed not to manufacture for use in the United States controllers 
and to sell controllers made by complainant company only, or to the 
exclusion of ail other controllers of the same gênerai type and oper- 
ating on the same gênerai principles. 2 High on Inj'unctions (4th 
Ed.) p, 1116, § 1134; 1 Beach on Injunctions, p. 444, § 443, where 
it is said: 

"An injunction to restrain a breach of a contract often opérâtes to ail in- 
tents and purposes as a decree for Its spécifie performance." 

Joy V. St. Louis, 138 U. S. 1-46, 11 Sup. Ct. 243, 34 L. Ed. 843. 
In that case the court said: 

"The prayer for an injunction to restrain the Wabash company and its re- 
ceiver from refusing to permit the Colorado company to use the right of way 
of the Wabash company from the north line of the park to Eighteenth street, 
is a prayer for ail that Is necessary to seeure practically the spécifie per- 
formance of the agreement. Dinham v. Bradford, L. R. 5 Oh. 519 ; Tillett v. 
Charing Cross Bridge Co., 26 Beav. 419 ; Raphaël v. Thames Valley Railway, 
L. R. 2 Eq. 37; ïscheider v. Biddle, 4 Dill. 58, Fed. Cas. No. 14,210; Biddle 
V. Ramsey, 52 Mo. 153 ; Arnot v. Alexander, 44 Mo. 27, 100 Am. Dec. 252 ; Hug 
V. Van Burkleo, 58 Mo. 202; Gregory v. Mighell, 18 Ves. 328." 

In that case certain objections were urged to the decree, among 
others the impracticability of the court undertaking to do what was 
required, but the court said: 

"In the présent case, It Is urged that the court will be called upon to déter- 
mine from time to time what are reasonable régulations to be made by the 
Wabash company for the running of trains upon its tracks by the Colorado 
company. But this is no more than a court of equity is called upon to do 
whenever it takes charge of the running of a railroad by means of a receiver. 
Irrespectively of this, the decree is complète in itself and disposes of the con- 
troversy ; and it is not unusual for a court of equity to take supplemental pro- 
ceedings to carry out its decree and make it effective under altered eircum- 
stances. Considérations of the interests of the public are held to be controlling 
upon a court of equity, when a public means of transporta tion, such as a 
railroad, comes into the possession and under the domiuion of the court. 
Thèse considérations hâve been recognized and applied by this court In sev- 
eral cases." 

Those considérations do not apply hère. But it is urged in the 
case now before the court that there is no adéquate remedy at law, 
and therefore equity should interfère. 
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There are two ansy/efS to this contention. First. The parties 
themselves, foresèçiiî^ that there miçht be, a refusai to perform, hâve 
fixed the damages and a rhode or basis for ascertaining or measuring 
them. Performance in ail evehts was not contemplated. They hâve 
expressly provided a substitute for nonperformance. They say, 

"In' case the Général Electric Company shall manufacture and sell any 
overhead trolleys in violation of this agreetoent, or the Westinghouse Com- 
pany any series-parallel controUers Qr electric, brakes in violation of this 
agreement, then the party so manufacturing and selling such overhead trol- 
leys, eontrollers or brakes, as the case may be, shall pay to the other party 
as Uguidated damages ftnd not aS; a penalty flfty per cent, of the price at 
which such overhead trolleys, eontrollers or brakes, as the case may be, are, 
at the time, being regularly sold to users by the party entitled under this 
agreement to the exclusive manufacture of the same." 

There is no allégation that thèse damages are or will be inadéquate. 
There 'is, no claim, allégation, or pretense, that this stipulation of the 
contràçt is.void or ndnenforceablè. In fact and law it wôuld not be 
held ^'penalty. Sun Printirig Co. v. Moore, 183 U. S. 642-663, 22 
Sup. Ct.: 2Ï6;. 46 L. Ed. 366 ; Curtis v. Van Bergh, 161 N. Y. 47, 55 
N. E. 39-8; WalHs v. Smith, 31 Ch. Div. 243 ; Tode et al. v. Gross, 
127 N. Y. 480, 28 N. E. 469, 13 L. R.' A. 653, 24 Am. St. Rep. 475. 

In the Sun Printing Company Case, supra, the court held : 

"The naming of a stipulated . sum to be paid for the nonperformance of a 
covenant is conclusive upon the parties, in the absence of fraud or mutual mis- 
take. ■ Parties may, in a case whéife ,thfe damages are of an uncertain nature, 
estimate and agrée upon the measure of damages which may be sustained 
from the breach of an a^reement." 

In the opinion the court said: 

"Whilst the courts of thé tlïiited S1:ates, In actions at law, undoubtedly pos- 
sess th« power conferred upon the courts of copjmon law by the statute of 8 & 
9 William III, and wllilst récognition of such power was embodied in the ju- 
diciary 9:pt of 1879, reproduced In section, 961 of the Eevised Statu tes, the 
duty bf such courts to give effect to the plainl;y expressed will of contracting 
parties is as Imperatively piecessary now as It was at .eommon law after the 
adoption of the English statùte, as will be made manifest by a référence to 
some of ,the adjudicatijons pf this court The décisions of this court on the 
doctrine of liquidated damages and penalties lend no support to the conten- 
tion that parties may not bona flde, in a case where the damages are of an 
uncertain nature, estimate and agrée upon the measure of damages which 
may' be sustained from the breach of an agreemént. On the contrary, this 
court has consistently maintained the principle that the: Intention of the par- 
ties Is to'be arrived at by a proper construction of the agreemént made be- 
tweëQ them, and that whether a partlcular stipulation to pay a sum of money 
is to be treated as a penalty, or aâ.an-agreed ascertainment of damages, is to 
be detèrmlned by the contractj -falrly confetrued, it being the duty of the 
court always, where the damages, are uncertain and hâve been liquidated by 
an agreemént, to enforce thè eontract" 
■■■■•''■ ■ . ■ ■,.■ • ■'.'tr.i ■ ' : - , ■ . 

The parties to the agreemént now under considération do not de- 
nominate the sum to be paid as a penalty, or use words importing 
a periafty, but expressly négative any such implication or construction. 
The parties themselves, compétent to speak, hâve determined the rule 
oi- measure of damages and there' is no claim it is unfair or inadéquate. 
JniCurtis v. Van :Bergh, 161 N. Y,, at page 53, 55 N. E., at page 
400, the court held : 
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"Thèse authorities show that the courts hâve struggled hard against the 
apparent intention of the parties, in order to relieve the one in default from 
an Improvldent bargaîn. It is. however, the law of this state, as settled by thls 
court, that where the language used is elear and explicit to that effeet, the 
amount is to be deemed liquidated damages when the actual damages con- 
templated at the time the agreement was made 'are in their nature uncertain 
and unascertainable with exactness, and may be dépendent upon extrinsic con- 
sidérations and circumstances, and the amount is not, on the face of the con- 
tract, ont of ail proportion to the probable loss.' Ward v. Hudson River 
Building Co., 125 N. Y. 230, 26 N. E. 256 ; Little v. Banks, 85 N. Y. 25S ; Kemp 
V. Knickerbocker Ice Co., 69 N. Y. 45, 57; Clément v. Cash, 21 N. Y. 253; 
Bagley v. Peddie, 5 Sandf. (N. Y) 192; Id., 16 N. Y. 469, 69 Am. Dec. 713; 
Dunlop V. Gregory, 10 N. Y. 241, 61 Am. Dec. 746 ; Cotheal v Talmage, 9 N. Y. 
551, 61 Am. Dec. 716." 

This case was followed in P. S. C. & M. R. C. v. Village of Peeks- 
kill, 165 N. Y. 628, 59 N. E. 1128. 

Second. The damages agreed upon to be paid in case of nonper- 
formance are easily ascertained, and this may be done as readily at 
law as in equity. Section 724 of the Revised Statutes of the United 
States [U. S. Comp. St. 1901, p. 583] provides as follows: 

"Sec. 724. In the trial of actions at law, the courts of the United States 
may, on motion and due notice thereof, require the parties to produce books 
or writings in their possession or power, which contain évidence pertinent to 
the issue, in cases and under circumstances where they might be compelled 
to produee the same by the ordinary rules of proceeding in chaneery. If a 
plaintlff fails to comply with such order, the court may, on motion, give the 
like judgment for the défendant as in cases of nonsuit; and if a défendant 
fails to comply with such order, tl^e court may, on motion, give judgment 
against hlm by default." 

It is unnecessary for equity to interfère hère for purposes of an 
accounting or a discovery. The défendants may be compelled to give 
évidence and produce ail books of account and ail papers relating to 
sales, priées, etc. The défendant has sold and is making and selling 
controllers in violation of the agreement. How many plaintifï does 
not state. It is not alleged even that défendant has refused to state 
the number. But, however, this may be in fact hère, as was stated 
in United States v. Bitter Root Development Company et a.l. (No. 223, 

decided February 19, 1906), 26 Sup. Ct. 318, 50 L. Ed. , by 

Peckham, J., in giving the opinion of the Suprême Court of the United 
States: 

"Under the law providing for the examination of défendants, and under 
section 724 of the Revised Statutes [U. S. Comp. St. 1901, p. 583] providing 
for the production of books and writings in actions at law, under the same 
circumstances that défendants mlght be compelled to produce them under the 
ordinary rules of proceeding in chaneery, there is nothing in thèse allégations, 
which shows any necessity for a discovery in equity, such as would render the 
remedy more adéquate therein than in an action at law," 

And in that case, while it wâs for trespasses, etc., in cutting and re- 
moving timber, the court further used this language pertinent hère : 

"It is also argued that a court of equity has jurisdiction in such a case as 
thls on the ground of an accounting. We do not think that this is any such 
case as gives a court of equity jurisdiction because of an accounting being 
necessary. There ure no accounts between the parties. The cause of action 
is one arising In tort and cannot be converted into one for an account. The 
case made is a plain trespass, for which the défendants are liable in damages. 
144 F.— 30 
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Or it might be terpieiî- -an, action in trover, as stated. Whatever, bpoks, If any, 
défendants may hâve keptj: showing, tbe amount and location of the timber 
eut andlts valuejcan be p^rfectly well obt^lned by ^an inspection oî thpse 
books in an actionnât law. i.No discovery Isalleged to ' be nècéssary In aid of 
any action at law, althougb the bill shows that several sueb actions hâve in 
f act been commenced. The f acts averred do not show iùrisdlction for the 
gênerai purpose of discovery." 

In that case the court also said: 

"It is not necessary to cite many authorjtles for the proposition that where 
the main cause of action is of a légal nature, equity bas no jurlsdlction, pro- 
vided the complainant bas a full and adéquate remedy at law for the wrongs 
comjplalned of." ' 

In Buzard v. Houston, 119 U. S., at page 351, 7 Sup. Ct. at page 
251 (30 L. Ed. 451) Mf. Justice Gray, in giving the opinion of the 
court, said : ^ 

"The eflfect of the provision of the judiçiary act, as often stated by this 
court, is that 'whenever a court of law is compétent to take cognlzance of a 
rigbt, and has power to proéeéd to a judgment which aflords a plain, adé- 
quate and complète reme^, wlthout the aid <)f a court of eqùity, the plalntifC 
must proceed at law, because the défendant has a constitntional right to a 
trial by Jury.' Hipp v. Babin, 19 How. 271, 278, 15 L. Ed. 633; Insurance Ce. 
V. Bailey, 13 Wall, 616, 621, 30 L. Ed. 501; Grand Chute v. Winegar, 15 Wall. 
S73, 375, 21 L. Ed. 174 ; Lewis v. Cocks, 23 Wall. 466, 470, 23 L. Ed. 70 ; Root 
v. Ràilway Co., 105 U. S. 189, 212, 26 L. Ed. 975 ; Klllian v. Ebbinghaus, 110 
U. S. 568,573, 4 Sup. Ct 2,32, 28 L. Ed. 246. In a very récent case the court 
said : 'This enactment certalnly means something ; and If only declaratory 
«f what was always the làw, It must, at least, hâve been Ijjtended to empha- 
size the rule, and to Impress it upon the attention of the courts.' New York 
Guaranty Co. v. Memphis Water Co., 107 U. S. 205, 214, 2 Sup. Ct 279, 27 L. 
Ed. 484. Accordingly, a suit In equity to enforce a légal right can be brought 
only when the court can give more complète ànd efCeetual relief. In kind or 
in degree, on the equity side than on the common law side ;' as, for instance, 
by compelling a spécifie performance, or the reinoval of a cloud on the title 
to real estaté; or preventlng an injury for which damages are not recoverable 
at law, as in Watson v. Sutherland, 5 Wall. 74, 18 L. Ed. 580; or where an 
agreement procured by fraud is of a continuing nature, and its rescission will 
prevent a multipllcity of sults, as In Boyce v. Grundy, 3 Pet 210, 215, 7 L. Ed. 
655, and In Jones v. Bolles, 9 Wall. 364, 369, 19 L. Ed. 734. In cases of fraud 
or mistake, as under any other head of chancery jurlsdlction, a court of the 
United States will not sustain a bill In equity to obtain only a decree for the 
payment of money by way, of damages, when the llke amount can be recovered 
at law in an action soundlng In tort or for money had and received. Parkers- 
burg V. Brown, 106 U. S. 487, 500, 1 Sup. Ct 442, 27 L. Ed. 238; Ambler v. 
Choteau, 107 U. S. 586, 1 Sup. Ct. 556, 27 L. Ed. 322; Litchfleld v. Ballou, 114 
U. S. 190, 5 Sup. Ct 820, 29 L. Ed. 132." 

It is true that the bill of complaint does allège : 

"That the plaintiff has nq knowledge of the exact number of sales of such 
aforesaid controllers by the Westinghouse Company not manufactured by ' the 
General Company or the dates of said sales, or what sales are being made 
from time to tiine and that an accounting herein is necessary to ascertain 
the damages sufCerçd by the plaintifC by reason of the sales thereof hereto- 
f ore made." 

But, as aiready stated, ail this information may be gained, perhaps 
on mère request (the information has not, so far as appears, been 
refused), in any everit as readily and correctly in an action at law as 
in an équitable action. : Therefore, equity will not interfère for this 
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purpose. So far tlie remedy at law is full, complète, and adéquate. 
But the bill of complaint adds: 

"That the damages which the plaintiff has suffered and will suffler are In- 
capable of measurement in an action at law ; that the plaintiff has no plain, 
adéquate or complète remedy at law in the premises, and that an injunction 
herein is necessary to avoid a multiplicity of actions." 

As already seen, the damages fixed and stipulated may be readily 
and fully ascertained and determined as to amount and recovered in 
an action at law, and the remedy at law is full, complète, and adéquate 
as fixed and stipulated by the parties themselves in case of a viola- 
tion of the agreement in the respects complained of. The allégations 
of the bill of complaint last referred to are mère conclusions, and 
while on demurrer ail allégations of fact are deemed admitted, mère 
conclusions are not. This is settled law. Greef v. Eq. L. A. Society, 
160 N. Y. 19, 54 N. E. 712, 46 L. R. A. 288, 73 Am. St. Rep. 659 ; 
Masterson v. Townshend, 123 N. Y. 458, 25 N. E. 928, 10 L. R. A. 
816; Talcott v. City of Buffalo, 125 N. Y. 280, 26 N. E. 263: Walsh 
V. Trustées, etc., 96 N. Y. 427; Bufïalo C. Institute v. Bitter, 87 N. Y. 
250. The same rules prevail in the courts of the United States. 

Does it appear from the facts stated in the bill of complaint that 
the relief demanded therein by way of injunction is necessary to 
prevent a multiplicity of actions? The theory of the bill of complaint, 
in stating that "an injunction herein is necessary to avoid a multi- 
plicity of actions," is that where a person agrées to do certain acts 
from time to time, or to refrain from doing certain acts which he 
may do from time to time, and that each time he fails to do the act 
agreed to be donc, or does the act he has agreed not to do, he will 
pay a stipulated sum as damages, and the agreement is such that a 
complète cause of action accrues when the breach occurs, when one 
violation has occurred and the party threatens to violate the con- 
tract, or refuses to perform in the future, a court of equity will inter- 
vene and restrain ail threatened violations of the contract in order 
to prevent the possible, and even probable, necessity, for subséquent 
actions at law to recover the stipulated damages in case the threat is 
carried out. I do not understand that equity will intervene by way 
of injunction for such a purpose in this class of cases. 

The complainant's contention on this branch of the case résolves 
itself into this ; that having entered into an executory contract with 
défendant whereby défendant agrées to purchase of it certain con- 
troUers of its manufacture, and sell them, and those only, if it sells 
any, and having also expressly agreed that in case défendant violâtes 
its agreement it shall pay complainant certain liquidated damages to 
be ascertained in a certain way, which complainant has agreed to 
accept, and défendant having violated the agreement, and having 
threatened that it will not perform in the future, complainant is en- 
titled to enjoin défendant from making and selling controllers of that 
kind, thus compelling it to sell controllers of complainant's make, if 
it sells any, on the ground that complainant in enforcing its stipulated 
remedy will be compelled, in case of successive violations, to resort to 
successive actions for the recovery of such damages. This, in my 
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judgment, would be a. perversion. pfthe doctrine- of "Bills of Peace." 
The contract was voluntarily entered into and complainant must hâve 
had in mind the possibility of violations by défendant company and 
the possible necessity of successive actions to recover the stipulated 
damages, It is not the case of a number of either unnecessary or 
vexations suits brought against the plaintiiif when the questions in 
controversy might be settled in one. It is not the case of repeated 
trespasses, or threatehed trespas^es, upon real estate, or the case of 
a large number of contracts such as bonds, or even promissory notiiâ, 
held by one person.ahd the défense is the same as to ail and tht 
pûrpose is to restrain a disposition of same by the holder and prevent 
ruinons litigation by a large number of actions. See Supervisors v. 
Deyoe, 77 N. Y. 219; Louisyille, etc., v. Ohio, etc., Co. (C. C.) 57 
Fed. 43. Nor is it the case of a large number of actions against a 
défendant to recover separate perialties when the trial and détermina- 
tion of one action will settle the right of recovery as to ail. See 
Third Av. R. Co. v. Mayor of N. Y., 54 N. Y. 159. See generally on 
the subject of "Bills of Peace" and "Multiplicity of Actions," 1 High 
on Injtinctions (4th Ed.) §§ 61, 63, etc. 

In National Parle Bank of N. Y. v. Goddard, 131 N. Y. 494^503, 
30 N. Ê. 566, we find a good illustration of the proper grounds for 
a suit in equity to restrain a multipHcity of actions. At page 503 
of 131 N. Y.", at page 568 of 30 N. E., the court says : 

"On tbîs gtate of facts tljere Is .suffieient reason for malntaiiiing the équi- 
table .luFisdiction. A subjett-ruatter Is presented witbin Its adjudged and de- 
flned botindarîes. A multiplicity of actions at law, involving eonflieting elaims 
to the same property, which a court of law could not solve without working 
injustice, founded upon one continuous and fraudulent scheme, inflicting a 
similar injury upon ail, and différent only in détail and degree, and where 
the lega,l remedy of flfty défenses to fîfty replevin suits is shown to be de- 
structive to the lien and right of the plaintiff, présents a state of facts which 
fully justifles the interférence of equity." 

It is apparçnt that the real ground on which complainant proceeds 
is a désire and purpose to enforce or compel, if possible, a spécifie per- 
formance of the contract by défendant company, in so far, at least, 
as it has agreed to sell controlkrs of complainant's make only. This 
cannot be donc under the guise of preventing a number of suits the 
necessity for which, if it shall exist in the future, must hâve been 
and evidently was foreseen by the complainant company, and made 
possible by its own conduct in entering into the contract. And, in this 
connection, it may be remarked that ail suits on the contract, in this 
regard, except the first, will be but a mère assessment of damages 
as ail défenses, uniess complainant shall violate the contract, will hâve 
been forever settled between thèse parties and, their privies in the 
first action, whether pleaded or not. 

See Guest V. City of Brooklyn, 69 N. Y. 506. 

In Richmond v. Dubuque, etc., R. R., 33 lowa, 422, 488 (see Pom- 
eroy's Eq. Jur. § 263 note), the court said : 

"We do not understand the mère fact thàt theré exist divers causes of 
action, which may be the foundation of as many différent suits between the 
parties thereto, is a ground upon which equity may be called upon to assume 
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Jurlsdktion, and settle ail such matters in one suit. The case would not be 
différent If some of the causes of action were not matured. We hâve never 
heard it clalmed that equity will entertain an action upon a, contract requir- 
ing the payment of money daily, monthly or yearly. Yet in such a case 
an action would accrue at each of such periods, and there would thus be 
prospectively a great multiplicity of actions. In the case before us, admit- 
ting the contract to be divisible, and that an action may be maintained upon 
every breach, this is no ground for interférence by a court of chancery. If 
the contract be divisible, and the plaintifiC has a right of action thereon to 
recover money accruing every day, equity cannot talïe the right from him, 
and substitute a remedy which wili award him damages in gross for the 
whole amount which he may ultimately recover." 

The complainant cites and urges Brush-Swan Electric Light Co, 
V. Brush Electric Co. (C. C.) 41 Fed. 163, reversed in 52 Fed. 37, 
2 C. C. A. 669, Fowle v. Park, 131 U. S. 88-96, 9 Sup. Ct. 658, 33 
L. Ed. 67, and Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. 
E. 419, 60 Am. Rep. 464, as authority for maintaining this action on the 
equity side of the court. In the Brush-Swan Case, supra, which was 
reversed, however, 52 Fed. 37, 2 C. C. A. 669, there was no provision 
or agreement as to damages and as complainant depended for his com- 
pensation on what he could make as profits in selling the apparatus 
in the territory mentioned in the agreement, and it was substantially 
impossible to ascertain the damages, which depended to a large extent 
on conjecture and spéculation as to what sales complainant could or 
would hâve made, défendant was enjoined from making sales in viola- 
tion of its agreement, and an accounting ordered to ascertain the dam- 
ages so far as possible. Clearly there was no adéquate remedy at law 
and the Circuit Court based its décision on that ground. Hère the 
case is différent as the parties stipulated the damages for nonperform- 
ance and same, as before stated, may be as easily ascertained in an 
action at law as in a suit in equity. But as that case was reversed, 
it cannot be regarded as an authoritative précèdent. Brush-Swan 
E. L. Co. of N. E. V. Brush Electric Co., 52 Fed. 37, 2 C. C. A. 669. 

In Fowle v. Park, 131 U. S. 88, 9 Sup. Ct. 658, 33 L. Ed. 67, the 
contracta related to a patent medicine, "Wistars Balsam of Wild Cher- 
ry." The patentée, Lewis Williams, had discovered, patented and 
owned the exclusive right to make and vend the same and the secret 
of its préparation in the United States; Williams for a valuable con- 
sidération sold and transferred to one Butts said préparation and the 
secret of its manufacture with the sole and exclusive right to manu- 
facture and sell such medicine in certain enumerated states; Butts, 
for a valuable considération, in turn, sold and transferred the same 
property and rights and secret to Fowle; as part of the considération 
Fowle agreed that he would not sell or cause to be sold said medicine 
in any other territory nor there for less than a fixed price; thèse 
rights subject to this restriction passed to complainants, who hâve 
built up a large trade relying thereon. Williams also sold the same 
rights and secrets in said medicine and patent to certain other states 
and territory to Sanford and Park, subject to the same restrictions; 
they agreeing not to sell in the territory of Fowle. The rights of 
Sanford and Park passed to John D. Park, and the other défendants 
got their rights through him. At the time of the original sales of 
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téfritdry,' that part ôf the United States acquired from Mexico was> 
npf:%rit6ry of the United Stateg; but Williams' grant to Sânford and 
Park jnentioned and described ail territory of the United States west 
ofLouisiana, Missouri, iand Michigan. Subsequently, both. Fowle and 
Parfc sold this rtiedicine in the të!fHtOry between the Roéky Mountains 
and thé Pacific in compétition.' Iii 1869 John D. Park ànd FowIe en- 
tered .into 9. contract vyhereby in considération of $5,000, duly paid, 
Park sold to Fowle and another "ail interest in and right to the sale 
of sâid medicine west 6f the Rocky Mountains, and also ail interest 
in or right to the good will of selling said balSam in said territory, 
and in the tra.de-mark ; on the labels, bottles, wrappers, and packages 
containing said medicine, and in carrying on the business therein," 
and eovenanted that his said grantees and assignées "should hâve and 
enjoy the sale and exclusive right of selling said medicine! within said 
limits." Défendants with full knowledge of thèse facts violated the 
agreement and sold in such territory. There is no stipulation as to 
damage^ in the contracts which are absolute bills of sale containing 
the agreement mentioned. Complainants asked for an injunction and 
an accounting. It is évident that hère was a case cognizable in equity ; 
that there )yas no adéquate remedy at law. It is évident the parties 
contemplated performance in any event, not damages for nonperform- 
ance. There was no right reserved to repurçhase oni pa,ying damages,^ 
or by paying damages. No such understanding can be implied or 
justly inferred from the;Contract. Equally well might we say a man 
who purchases and pays for a farm may not restrain the cutting of 
his timber thereon by the vendor if he will only pay damages. The 
agreement w^s mutual in its obligations and, remédies and the obliga- 
tions wereof such a nature that spécifie performance by mandatory in- 
junction Could readily be enforced by the courts. But the Suprême 
Court of the United States placed its décision on a broader ground, 
the ground that Williams having,tra,nsferred property rights in the 
secret process of manufaçturing the article he had discovered, and 
which was the main subject of the.agreemen^s referred to, he and his^ 
grantees could obtain relief as against breaches of trust in respect to 
it. The court said, page 97, of 131 U. S., and page 662, of 9 Sup. Ct. 
(33 L. Ed. 67) : 

"Relatlng as thèse contracts dld to a compound Involylng a" secret in Its 
préparation ; based as they were upoji a yaluable considération, and limited 
as to the space wfthin which, though unllmitêd as to the time for which, the 
restraint was to tiperate, •rt'e are uiablie to perceive hpw they could be re- 
garded as so unreasonaWe as to jnstify the court in declining to enforce them. 
The yendors were entltled to sell to the best advantage, and in so doing to ex- 
ercise the right to preclude , ttieniselyes from entering into compétition with: 
those, who purehaséd, and to; prèvent compétition between purchasers; and 
the purchasers were entitlèd to such protection as was reasonably necessary 
for their benefit Wlllialns had and transferred property In the secret process 
of manufaçturing the article' he had;;discoveréd, and he and his grantees 
could daim relle(, as ,against breaches of trust in respect tO; it. The policy 
of the law is to iençburage useful discovertes by ^ecuringtheirV fruits to, those 
who make thém.. If tbe ^tfbllc found the balsam éfflcaclous, they were intér- 
ested in not beiug depriyed of its usé, but by whom It was sold was unLm- 
portant." ' ' 
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The case differs in nearly ail its aspects from the one now before 
the court. 

In Diamond Match Company v. Roeber, supra, défendant sold his 
factory, stock, fixtures, trade, trade-mark, and the good will of his 
business to a corporation engaged in the same business and in part 
considération covenanted he would not for 99 years engage in the 
same business, except in the employ of the purchasing company, with- 
in the United States except only Nevada and Montana. He gave a 
bond in the pénal sum of $16,000, conditioned to pay that sum in case 
he violated the agreement. There was no stipulation as to damages 
in the contract itself. Having bought the business and good will 
and trade-mark as well as ail the property real and personal connected 
therewith, accompanied by this agreement, which was a part of the 
purchase, and paid the full considération; and as it was évident it was 
intended the agreement should be performed in ail events, and as 
the bond was in the nature of security for damages sustained, and the 
agreement or contract had been fully performed by plaintiffs, and 
it was just and practicable to enjoin the défendant and unjust to 
refuse such injunction, the court held the case was cognizable in 
equity unlesç it was apparent that payment of damages in lieu of per- 
formance was intended. The court held this was a question of in- 
tent, and that the mère giving of a bond did not show an intent of 
the parties that payment of damages should take the place of perform- 
ance. The case is dissimilar in nearly ail respects to the one before 
the court. It is well settled that when the one party to a contract 
has fully or even partly performed it and he is ready and willing to 
complète performance, the other party may be compelled to perform 
if the acts to be donc are such as the court will imdertake to super- 
vise in enforcing its decree. Whitney v. Hay, 181 U. S. 77, 21 Sup. 
Ct. 537, 45 Iv. Ed. 758. 

So where it has been fully performed by the one party and is no 
longer executory on his part and the acts to be donc are such that 
compliance may be enforced by the court. But in the case now being 
considered the court cannot decree spécifie performance of the entire 
contract. Complainant company has performed up to date but it may 
not perform in the future either by supplying controllers or in selling 
overhead trolleys manufactured by the défendant company. After one 
suit for damages, if complainant company shall succeed, défendant 
company may conclude to fully perform. 

For the reasons stated the bill of complaint fails to state facts show- 
ing a cause of action cognizable in equity. 

The demurrer is sustained, but complainant may amend, as it may 
be advised, within 30 days after being served with a copy of the 
order to be entered in accordance herewith. 
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In rePÀULiS. 
(District Cotirt, D^ Connectlcut. February 13, 1906.) 

'', ■' '. ' ;\ '' No.''i,54e. 

1. Fbàtidulent Convïyances— Constitutional Law — Police Powees — Bx- 

tent-t-Sams in Bulk — Régulation. 

It, js within thè policé power pf the Législature to adopt reasonable 
measttres for the régulation 6f saies of merchandise in bulk, so as ta 

preveat.fi'atid. 

2. CoNSTITtFTIDNAL LaW— PeOPEBTT RIGHTS — DÈPEIVATION — DUE PeOCESS OV 

Law.;; i ' ■ 

Conn. Pub. Acts 1905, p. 408, c. 211, provides that, when any retail 
mercbant shall at a single transaction sell the whole or a large part of 
his stoclc in trade, such sale shall be void as against creditors, unless 
he shaU'at least 7, and'not more tlian 30, days before such sale file in a 
town Clerk's office a notice of hls intention to make the same, describlng 
in gênerai terms the property to be sold, the conditions of the sale, and 
the parties thereto. Eeld, that suçh act was a reasoiiable exercise of 
the stafè's police power, and was not unconstitutional as a deprivation 
of propei*ty rights withoùt due process of law. 

In Bankruptcy. On pétition for review. 

The following is the: opinion of Référée Banks, refefred to in the 
opinion of the court : • 

This is a pétition by Hanft & Co., of the city of New York, alleging, In 
substance, , that on September 13, 1905, petitioners purchased in good faith 
certain merchandise of the bahkrupt herein, paying him therefor $1,300 and 
taking posséèsion ' ôf the 'same; that thereafter said merchandise was taken 
from thélr .possession by an offlcer under a writ of attachment In a suit 
against said Pàulis, and later came Into possession of the trustée herein by 
virtue of thèse bankruptcy prpceedings; and praying that the trustée be 
ordered to sùrrender possession to thé petitioners. I flnd the facts to be as 
alleged in the pétition. The only question remalning is that raised by the 
demurrer to the trustee's answer. The answer allégés that the alleged sale 
was made without the formÇilities réquired by chapter 211, p. 408, of the 
Public Acts of this state of 1905, and the demurrer ra,ises the question of the 
constitutionallty of thaf act. 

This statute provides lu substance that, when any retail mercbant shall 
at a single transaction sell the whole or' a large part of his stock in trade. 
such sale shâlï be void , as against creditors, unjess he sb^H at least 7, and 
nOt more than 30, days before such sale file in the town clerk's office a 
notice of his intention to make such sale describing in gênerai terms the 
property to be sold, the conditions of the sale, and thé parties thereto. It 
is conceded that no such notice was flled in this case, and that, if the statute 
is constitutional, the demurrer should be overruled and the pétition dis- 
missed. It Is not claimed that the statute Is In violation of the state Con- 
stitution, but that It is répugnant to the rule of thé fédéral Constitution 
that no citizen shall be deprived of "llfe, liberty or property," or be denied 
the "equal protection of the laws." 

Two considérations présent themselves to the référée upon the threshold 
of this discussion. The flrst is the strong presumption which exists in favor 
of the constitutionallty of ail législative acts. While in a proper case the 
authority of the court to déclare a law unconstitutional is unquestioned, it 
should be exercised with great care and only when the case is practically free 
from doubt This considération should, perhaps, hâve spécial weight when 
addressed to a court of Inferior jurisdiction, and In this case the référée ap- 
proaches with diffldence the task which is thrust upon him. The second: 
is the well-established rule that in the interprétation and construction of 
state statutes the fédéral courts will adopt the construction, If any, already 
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plàced upon the statute by the highëst court of the state. A statuto re- 
strlcting sales in bulk was flrst passed In thls state in 1901 (chapter 161, p. 
1356, Pub. Acts 1901), as amended became section 4S68 of the Révision of 
1902, was again amended by chapter 72, p. 49, Pub. Acts 1903, and as now In 
force appears In Pub. Acts 1905, p. 408, c. 211. The original act and that of 
the Revision of 1902 provided that the sale should be vold, unless It was in 
writing and recorded in the town clerk's office wlthin one day after the sale 
was made. The présent act requires a notice of Intention to sell to be 
recorded at least seven days prior to the sale. In Walp v. Mooar, 76 Cona. 
515, 57 Atl. 277, the Suprême Court of this state held that the act of 1902 
was not unconstitutional either as applying only to a particular class or as 
to dépriving such persons of their property wlthout due proeess of law. 
The court sald : "The purpose of the act Is to prevent fraud, and it is of the 
same gênerai eharactœr as our law requiring assiguments of future earnings 
and conditional sales to be recorded. It In no way Interfères with the con- 
duct of any retail business in the usual manner. It applies only to sales 
not made in the ordinary course of business, and Imposes no unreasonable 
burden upon the parties to sales of that character. The Législature has the 
undoubted power to adopt reasonable measures for regulating the sale of 
merchandise in this state so as to prevent fraud, and we thinli the act under 
considération is clearly within that power." 

It must be eonceded, therefore, that acting under its police power, the 
Législature Is authorized to adopt reasonable measures for regulating the 
sale of merchandise so as to prevent fraud, and that the act of 1902 was 
such a measure. The only question remalning is whether the présent act 
is an unreasonable restriction upon a person's rlght to dispose of hls prop- 
erty, and iu dlscussing that question it must be borne in mind that If "the 
act has a faîr, just anid reasonable relation to the gênerai welfare," It may 
so regulate "the cohduct of an individual and the use of property" as to 
"interfère to some extent with the freedom of the one and the enjoy ment of 
the other." Wright v. Hart (N. T.) 14 Am. Bankr. R. 584, 75 N. B. 404. 
Statutes regulating the sale of goods in bulk hâve been enacted in 23 States 
and by Congress for the District of Columbla. It has been sald that thla 
indicates the extent of the evil, and the necesslty of législation to suppress 
it, while, on the other hand, Judge Werner, In Wright v. Hart (N. Y.) 14 
Am. Bankr. R. 565, 75 N. E. 409, calls attention to the fact that "statutes 
that are passed pro bono publico rarely sweep the country with such ir- 
résistible momentum, while mueh fantastic législation has resulted from 
organized crusades upon Législatures by the advocates and supporters of 
spécial classes." Though the estent of the législation upon this subject may 
not, therefore, furnlsh any soùnd argument either for or agalnst its consti- 
tutlonality, It does supply a large number of statutes for comparison with 
the act under investigation and a number of décisions in which their eon- 
stltutionallty has been consldered. 

Statutes regulating sales In bulk hâve been declared unconstitutional by 
the courts of New York, Ohio, and Utah. In each of thèse states the 
statute requires (1) that seller and purchaser should make, at least flve (in 
Ohio six) days before the sale, a full and detalled Inventory- showing 
quantity and cost priée of each article, (2) full expllclt Inquiry of the 
seller by the purchaser as to naine and place of résidence of every créditer 
and the amount owing him, (3) at least flve days' notice by the purchaser 
personally or by registered mail to each créditer of the proposed sale, and 
of cost prlce and sales price of the property to be sold. The New York and 
Ohio statutes requlre, in addition, that the inventory should be retained by 
the purchaser for at least six months. The Ohio and Utah statutes make 
a failure to comply with the tenus of the statute a mlsdemeanor punishable 
by fine or imprisonment. In each case the sale, If not made In accord- 
ance with the requirements of the act, is declared fraudulent and vold. 
The drastic nature of thèse statutes Is clearly pointed out in the opinions 
in Wright v. Hart, supra, Miller v. Crawford, 70 Ohio St. 207, 71 N. E. 631, 
ind Block v. Sohwartz, 27 Utah, 387, 76 Pac. 22, 65 L. R. A. 308, 101 Am. 
St Rep. 971. On the other hand, simllar statutes hâve been held valid in 
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MassSchnSettt, TennesseÇi andr iWaslpington. ^qulre & Ço. t^ Telller, 18S 
Mass. 18, 69 N; Bj 812, 102 Am.' iSt, Bep. 322; Neas v.r Borches,, 109 ïenil. 
388,71 S. W. 50, 97 -Am. St. Rep- 851 ; McDaniels v. Connelly Shoe Co., 30 
Wîasb. 549, 171 Paa 37i-60 L. R. A,. 9,47, 94 Am. St. Rep. S89. The Massa- 
chusetts and Tennessee: ilsiws both: rçqulre the fuU detailed Invpiitory to be 
made.»howlng the costprlce Qf each article, that the seller shâlj. giye the pur- 
chaser a complète Hstof, bis creditorsh, and that the purchasér shall notlfy 
the cfedltors personally Qr by registered mail of the sale and the terms. 
theréof. '^ The Massachusetts- act pro?ldes that, If Its req,Uirements are not 
coïuplied wlth, the .sale shall be vold.,:The Tennessee act provides that the 
sale in that event "shall be presumed ;to be fraudulent and vold" as against 
creditors. ; The Washington statute requires that the vendor shall furnish 
the vendèeiwith a verifled list of his creditors and the amounts due them. 
and that unless the vendee pays the, creditors appearing upon this list, or 
sees to It ihat the purchase money Is applied to the payment of their claims, 
the saler shall be fraudulent and vold. It will be observed that the Massa- 
chusetts and Tennessee statutes, whlçh: hâve been upheld, hâve substantial- 
ly the samejreiiïuiremeats as the New York, Ohio, and Utah acts, which hâve 
been declsired unconstitutionalr : 

The cases do not; differ widely in the enunciation pf the principles to be 
applied In determining the constitutlouallty of thèse acts. The power et 
the Legislt^ture to adopt reasonable p^ulations restrlcting the transfer ot 
property to prevent fraud is cpnceded. in each case. Talîing «ubstantially 
the same régulations, the «Q© line of cases holds that they are reasonable 
restrictions upon .the right: of a perspn to transfer his property, and the 
other that they are so ujareasonable as to constitute in efCect a talùng ot 
property rwlthout due procès of law. Thç arguments in support of each posi- 
tion are' stated exhaustlvely in the majority and mini^rity opinions, re- 
speetively; In the case of- Wright v.:Hart. It would serve no good purpose 
to review that discussion» and the référée doubts his abillty to add thereto. 
It seeras.to me, howeveri that the Connecticut act différa radically from ail 
of those,:whIch hâve been referred to herein. It bas hardly a feature in 
commoniifor instance, wJth: the New ! York statute, save that they both treat 
of the same subject*matter;-;iThe New York act requires a fuU detailed in- 
ventory to bemade t>y the '^ seller and buyer together, giving the cost priée; 
of each ' article. The purchasér mustinake explicit inquiry of the seller 
as to name3,,and addresses of ail his creditors and. the amount due each, 
and obtalû; ». written answer to suchi Inquiry, which apsw«r : Wd the in- 
ventory mupt be retainedby him at least six months. The- purchasér must 
also at least flve days t»fore the sale notify ctach ; creditor personally or by 
registered; letter of the^proposed sale, the cost priée of the, merehandise to 
be sold, and.the price -toibe paid- therefor. It is obvions that in the case 
of the sale; M a' large department store, as Instanced by counse;!, thèse re- 
strictions might well be prohibitive of the sale. Cîontrast the simple re- 
quîrementstof the Connecticut : act. No duty whatever is laid upon the pur- 
chasér. Theonly requirement of theseUer is that qot less.than-7, nor more 
thanSO, days Uefore the sale he shaU flle in the town clerk'safflce a notice 
describing ■lai gênerai terOiSi the property to, be sold, and the conditions of 
the sale, and- the: parties I thereto. This may be;.a paper of a dozen Unes 
or léss, in the îpreparationof; which no itechnical sklU is needed. No informa- 
tion ,1s demanded which the seller has<not at hand nor any the, publication 
of which would; prevent the-sale. The act ils, as was said of its, predecessor 
in Walp v.vMPoar, :"of the «ame gênerai character as our laws requiring as- 
signmentsof future earnijjgs and coBdjtiçmal sales to, be recorded," with this 
exception-T-^that the noticeoïaust.be recorded sevea days priprto the sale, 
instead.ofi afterwards. ;It ls:true that this Is a; radical change/ obviously 
required ilf the act were to; be efEective. The .recording of the notice after 
the sale .hadibéeû.made^itJietitiepassed,. and the goods perhaps shipped ont, 
of the State,; was ; very, much Mke locking ttie stable, doop after the horse was 
stolen. Thei anjuajidment of rthe aict makes It effective to prevent fraud. Does 
it at the samae time; make^lt unconstltutionalî It undoubtedlyidoes Interfère 
with cme'giaWlHg'.ito transfer, his; property withoutpaying his debts. If the 
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vendor pays his debts, he can sell without regard to the statute. The statute, 
wlthout placing any burdensome duties upon eitber vendor or vendce, in 
effect gives tbe creditors of the former a reasonable opportunlty to secure 
the payment of their claim out of the property of thelr debtor before he can 
place it beyond their reach. The statute does prevent an immédiate trans- 
fer of the property of this kind unless the seller can satisfy the purchaser 
that ail his creditors wlll be paid. Such sales are not In the ordinary 
course of business, and would usually be made only after the taking of an 
inventory and with no necessity of an immédiate consummation. Cases can 
be imagined, however, where even this restriction might prove a hardship. 
Does the act upon the whole so promote the gênerai welfare as to justify the 
restriction upon the individual? The extent of the evil resulting from thèse 
sales of stock in bulk is a matter of common knowledge. The facts in the 
case at bar disclose a transaction typtcal of this class. 

The bankruptcy schedules diselose that Paulis ovved upwards of $6,700. 
His only assets consisted of the stock of merchandise which he sold to claim- 
ants for $1,300, although, as flanft testifled, he first asked $2,000, which is 
probably about what it was worth. Claimants came up from New York, 
and, though they had not seen the stock before and knew nothing about it, 
in an hour and a half they had made their bargain with Paulis, t)ought the 
stock, and paid for it with two $500 biils and three $100 bills. As soon 
as he received the money, Mr. Paulis disappeared, and has not been heard 
of since, though his présence has been earnestly desired by his creditors in 
thèse bankruptcy proceedings. Claimants at once proceeded to get packing 
cases and a truck, and when the sherifiC came about three hours later 
had part of the stock already packed and on the truck ready to be taken 
to the station and shipped to New York. The vendor, with liabilities more 
than thrice his assets, sells his entire stock without inventory and at a large 
discount for cash, and at once disappears with the proceeds. There is no 
question of the fraudulent character of the transaction so far as he is con- 
cerned. The vendees say that they inquired of Paulis if he had any creditors 
and he told them that he owed nothing. A delay, not of seven days, but of a 
few hours, would hâve brought eonvincing proof to the contrary in the ap- 
pearance of the sheriff. It would not in such a case seem unreasonable to 
require of the purchaser somethir^ more than the acceptance of the in- 
herently improbable statement of the vendor that he owes nothing. Credit- 
ors are in fact defrauded, but the fraudulent intent can rarely be brought 
home to the purchaser, who, in the absence of the statute, could buy without 
investigation and in absolute disregard of the existence of creditors. 

The mère statement of thèse facts indicates the desirability of some légis- 
lation to prevent a fraud so easily perpetrated. That adopted by most of the 
States has, as it seems to me, gone to the llmit of the constitutional power of 
the Législature, if, indeed, it has not transcended it. On the contrary, the 
Connecticut Législature has wlsely avoided the drastic features of thèse aets 
and enacted a statute calculated to suppress the evil to be remedied with the 
least possible interférence with the right of the individual to dispose of his 
property. The subject-matter of the act Is clearly withln the province of the 
Législature, and the act Itself is a reasonable régulation of the sale of mer- 
chandise so as to prevent fraud, and must, therefore, be upheld by the courts. 

The demurrer Is overruled, and the pétition dismissed. Claimants may file 
a pétition for review and certiflcate of facts thereon withln 10 days. 

Hurlbutt & Davis and E. H. Rogers, for claimants. 
Shaw •& Nicholson, for trustée. 

PLATT, District Judge. In the last analysis our answer dépends 
upon whether the Connecticut statute (chapter 311, p. 408, Pub. Acts 
1905), which is an attempt to remedy an acknowledged wrong, is 
more drastic than it should be in the effect which it must hâve upon 
honest retail dealers. As Mr. Justice Werner puts it, in the case of 
the New York statute touching on the same subject, whether the lavv- 
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makîng power has "practically" placed" "an embargo ii^on ail sales 
of mechandise .1^ bulk under the guise of a statute ostensibly designed 
to prevent frauds ip such sales." Ovir statute does not strike me as 
being such a practical embargo. 

The court extèiids cordial thanks ,tô Référée Banks for the p.ains 
whiçh he has taic^jj , în; this rnatter, and for his well-conceived, exhaus- 
tive, and comprehensive . discussion thereupon. Let his mémorandum 
go herewith and serve as a more elaborate expression of my vievi^s. 

The décision of the référée is affirmëd. 



CENTRAL TRUST CO. et al. v. WABASH, ST. h. & P. RY. CO. et aL 
(Circuit, Court, E. D. Missouri. April 2, 190é.) 

1. Counis — RuLEs OF DecisioJj^Law ôf, ■Jhb ' Case. 

Wliere, in proceedlngs to detef milieu tlie rigtits of certain rallroad com- 
panies in a railrOad right of way, tlie trial judge fteW that oue of tlie 
companles derived Its tltle to the righ't of way solely under a certain 
tripaWit'è' '^greëtnent, Which statëJtoent , of the trial judge was quoted 
■with api)rovai bytiie Suprême Coun In dêtermining tlie case on appeal, 
such décision constitutefl the law of the case in a subséquent proceed- 
Ing to'construe thé décree then rendeted. 

2. RaILEOADS — RiGHT Oî WAY — Use BY OïHEB COMPANIES — EXTENT — ^DeCEEES 

• — Construction. : , ■ " ' , 

A tripartite agreement under Mwhich a railroad acquired a riglit of 
wayprovided that it should permit other railroads to use such right of 
way under reasonarhle .régulations and. tlmes to be agreed on. At the 
time theagreement was executed; the > right of way consisted of a strip 
of land.42 feet wlde thrûugh a park and 28 to 30 feet wide from the 
paris to a dépôt, anâ, in a proceeding : to détermine the rights of other 
companles to use. such rlght of way the court decreed that the C. Com- 
pany should lenjoy the: equal use and benefit of the right of way, tracks, 
switchesj slde tracks, turnouts.turn tables, and other terminal facilities 
with the original' company, and fOr^ the use of such right of way, tracks, 
side tracks, 'Switehes.tuniouts, and other terminal facilities between 
the nortli line of the park and terminus of the road, it should pay a 
certain designated compensation!,' and'also contribute to the mainte- 
nance of the road. . Held, that tbe rights so conferred on the C. Company 
were limited to the: use of railroad applianees on the strip of land called 
the "right of way," and embraced theproperties on which the valuation 
was .flxed, In'cludîng; such applianoes ■ as were subsèquently erected on 
such strip, but did not Inelude the right to use industrial tracks and 
terminal facilities ofE such right of way. 

In the matter, of the interyeriiijg pétition of the city of St. Louis, 
and the Sti; Louis, Kansas Gity & Colorado Railroad Company, filed 
herein July 13, 1886, .Application and inotiqii of thç St. Louis, Kansas 
City & Colorado Railroad Company to construe decree herein. 

M. A. Low, Frank Hagerman, and W. H. Evans, for St. Louis, 
Kansas eity'& Colorado, R. Cô. I 

V/ells H. Blodgeitt'( Charles N.':Travous, James L.-Minnis, and H. 
S. Priest, ôf doùnsel), for Wabash, St. Louis & Pacific 'Railroad Co. 

ROGERS, District Judge. Thisfs a proceeding in the nature of 
a motion by the St. Louis, Kansas City & Colorado Railroad Com- 
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pany (for convenience hereafter called the "Colorado Company") 
against the Wabash, St. Louis & Pacific Railway Company (for con- 
venience hereafter called the "Wabash Company") asking the court to 
interpret and enforce a decree rendered in this court on the 31st of 
December, 1886. The history of the original litigation, cttlminating 
in the final decree now sought to be enforced, will be found in the 
opinion of Mr. Justice Brewer, reported in 29 Fed. 546, and in the 
opinion affirming the case in Joy v. City of St. Louis, 138 U. S. 1, 
11 Sup. Ct. 343, 34 L. Ed. 843. The présent litigation grows out 
of the ambiguity or uncertairity of the exact meaning of the lan- 
guage used in that decree. The decree is as follows: 

"This day came tbe city of St. Louis, Missouri, and the St. Louis, Kansas 
City & Colorado Raiiroad Company, interveners herein, by their solicitors 
John W. Noble and John C. Orrick, Leverett Bell and John P. Ellis, and the 
défendants against said Intervention, the Central Trust Company of New 
York, and James Cheney (complainants in said Consolidated cause), the 
Wabash, St. Louis & Pacific Railway Company, défendants in said cause, 
Solon Humphreys and Thomas E. Tutt, receivers of said latter company, 
by their solicitors, Wager Swayne, Wells H. Blodgett, H. S. Priest and War- 
wich Hough, and thereupon the cause on said intervention came on to be 
heard upon the reports (both that on preliminary and that on final hear- 
ing), George H. Shields, Esq., Spécial Master, pro hae vice, herein only ap- 
pointed by this court, and to whom this cause, under previous orders herein, 
was referred to ascertain and report the facts as well as his conclusions of 
the law ; and also on the amended bill, answer and replication, exhibits docu- 
ments and évidence adduced; said reports bearing date July 24 and October 
4, 1886, respectively, and also upon exceptions taken to said reports on the 
part of the said défendants, the Wabash, St. Louis & Pacific Railway Com- 
pany, Solon Humphreys and Thomas E. Tutt, receivers thereof, and the Cen- 
tral Trust Company of New York and James Cheney as trustées, and it ap- 
pearing that the said exceptions by consent of parties, are taken as duly flled 
in this court, as well as before the said master, and the said exceptions and 
said cause having been argued by couusel and due délibération had thereon 
the court now orders, adjudges and decrees, that each of said exceptions of 
said défendants be disallowed and overruled, save and except that part of 
the eleventh exception whieh relates to the basis of compensation for use of 
right of way, and that part of said eleventh exception be and is hereby sus- 
tained; and the said reports, save and except as aforesaid, are in ail things 
hereby confirmed ; and the court will détermine the compensation and the 
basis therefor, without further référence to the master. 

"And the court doth further find, order, adjudge and decree that the equi- 
ties are with said interveners and said interveners are entitled to the relief 
as prayed for in their amended bill of complaint herein. And the court flnds, 
adjudges and decrees that the basis of compensation to be paid by the inter- 
vener, the St. Louis, Kansas City & Colorado Raiiroad Company for the use 
of tJie right of way and the traclcs, side traoks, switches, turnouts, turn- 
tables, and other terminal faciUties of said Wabash, St. Louis & Pacifie Rail- 
way Company at and Vetioeen the north Une of Forest Park and Eighteenth 
Street in the city of St. Louis, shall le the value of said right of way, tracks 
and other property last described as déterminée by the master in his said 
reports; and the compensation to be paid shall be, per annum, 6 per cent. 
on one-half of the value of said right of way, tracks, side tracks, switches, 
turnouts, turntahles, and other terminal faoilities of said Wabash, St. Louis 
& Pacific Railway Company at and between the north Une of Forest Park and 
Eighteenth street in the city of St. Louis shall te the value of said right of 
way, tracks and other property last descrihed, as determined by the master 
In his said reports ; and the compensation to be paid shall be, per annum, 6 
per cent, on one-half of the value of said right of way, tracks, side tracks, 
switches, turnouts, turntalles and other terminal faciUties, and the said one- 
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half value Is and shall.be taken to be §500,000.00; and tbat tbe Intervener, 
the St Louis, Karisas City & Colorado Railroad Company, its suceessors or 
assigns, pay to s^ld' i:eceivers, Solon Humphreys and Thomas E. Tutt, or 
to their successorS in intèrest, the snm of thirty thoUsftnd dollars per annum, 
in monthly Installments of twenty-flve hundred dollars each, on the 15th day 
of , each month, so long as thls decree remains in force, the flrst monthly 
Installment to become due and payable thirty days after said railroad Com- 
pany, intervener, shall hâve connected its tracks with that of the Wabash, 
St.! Louis & Pacific Rallway Company at the north line of said Forest Park. 
AU. Subséquent payments to be made from month to month during the life- 
tirae of this decree. 

"And the court doth further flnd, adjudge and decree that the expense 
per ahnum of maintalnlng the said right of way and other property pending 
such joint use thereof, inclùding therein ail taxes upon said property, shall 
be borne by said Wabash, St. Louis & Pacific Eailway Company and the 
said inférvenor, the St. Louis, Kansas City & Colorado Railroad Company, 
in proportion to the number of wheels each of said companies shall cause 
to be passéd over the main track or parts thereof on said right of way per 
aunum bears to the total number of wheels that both of said companies 
shall cause to be passed over the same during each year pending the said 
period oï such joint use, and that this expense shall be pald at the expira- 
tion of each year. The said right of way and tracks thereon and other ter- 
minal facUities shall be maintaihéd and kept In good repair by the Wabash, 
St. Louis. & Pacific Eailway Company. And the court doth further order, 
adjudge ^d decree that the runniôg of ail trains, engines or cars of said 
intervener, the said St. Louis, KansàS; City & Colorado Railroad Company, 
over said right of way and tracks, am.d the use of said right of way, roact 
terminal facilities and other properfy spocified as aforesaid, shall conform 
to the ruîes and régulations now in force, and such other reasonable rules 
and régulations as may hereafter be adopted. by the said Wabash, St Louis 
& Pacific Eailway Company, or its said receivers, to enable said intervener 
to fuljy ënjoy thé beneflts qf this decree, ànd that the trains of said railroad 
Company, intervener, shall be so regulated as that at least elght minutes 
shall, if déemed necessary, intervene between its trains and the trains of 
«aid Wabash, St. Louis & Pacific Rallway Company at any point between 
said north line of Forest Park and Éighteenth stréet, and that the sole con- 
trer and régulation of the running of the trains of the said companies shall 
be under this decree in the Wabash, St. Louis & Pacific Eailway Company 
and Its receivers, and subject to the ^ur^her order of this court. 

"And the court doth furiher order, adjudge and decree that In ail respects, 
subject to the terms of this decree, the said railroad company, intervener, 
shall çHjoy the equal usé and beneflt Of said righi of way, tracks, switohes, 
side tracks, turnouts, tumtahles and other terminal facilities with said 
Waiash, St. Louis é Pacific Rallway Company, or its said receivers, and the 
said Wabash, St. Louis & Pacifie Rallway Company, and Solon Humphreys 
and Thomas E. Tutt, as such receivers, and the said Central Trust Company 
of New ïork, and James Cheney, and ail persons claimlng by, through or 
under them, and each of them respectively, and their agents, servants, coun- 
selors and employés, be, and the same are hereby perpetually enjoined 
and restralned from in any manner refusing to permit the said intervener, 
the said St Louis, Kansas City & Colorado Railroad Company, Its suceessors 
or assigns, and its or their officers, agents, employés, from using with it or 
their engines and cars (loaded or empty) the said right of way, tracks, 
switches, side tracks, turnouts, turntables and other terminal facilities of 
said Waiash, St. Louis <& Pacific Railway Company teiween the north line 
of said Forest Park and sàid Eighteenth street on the terms hereinahove set 
forth in' this decree in and for the transacting of ita or their hwsîness and in 
the opération of its or th,èir rgad. 

"And the said Intervener, the St. Louis, Kansas City & Colorado Railroad 
Company, by its offlcerSj' agents and employés and each of them Is hereby 
autborized and permltted *'ith Its right of way, road, tracks and property, 
■engines and cars, loadéâ or empty, to mâlîe connection with said Wabash, St. 
Louis & Pacific 'Railwèîy Company at the north Une of said Forest Park, 
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and to use the said right of icay, tracks, switohes, slâe traclcs, turnouts, turn- 
tables and other terminal facilUies of said Waiash, St. Louis & Pacifie Rail- 
way Company, or aiiy one claiming by, tlirough or under it as to the same, 
between the north liue of said Park and Eigbteentli street on the terms, in 
the manner and subject to the régulations in this decree set forth, In and 
for the transaction of the business and in opération of the road of said St. 
Louis, Kansas City and Colorado Railroad Company, its successors or assigns, 
and said Solon Humphreys and Thomas E. Tutt, receivers, and ail agents, 
servants or persons by them engaged or actiug with or for theiu ; said 
Central Trust Company and James Oheney; said Wabash, St. Louis & 
Paciiic Kallway Company; and ail persons claiming by, through or under 
said last-named company, are bereby restrained and enjoined from in any 
wise obstructing, preventing, interfering with or refusing to comply with 
the permit and privilège hereby ordered, adjudged and deereed. And said 
receivers shall by ail means in their power aid to fully carry tliis decree and 
every part thereof into effect. 

"And it is further ordered, adjudged and dei'reed that the interveners hâve 
and recover of the respondents answering herein, their costs and expenses 
in this proceeding, including the master's compensation, to be herein taxed, 
and that the receivers, Solon Humphreys and Thomas E. "futt, are uuthorized 
and directed to pay the same out of any funds now In their hands." 

The contentions of the parties grow out of the^ use of the words 
"right of way, tracks, switches, side tracks, turnouts, turntables and 
other terminal facilities of said Wabash, St. Louis & Pacific Railway 
Company between the north Hne of said Forest Park and said 
Eighteenth street," which language is repeatedly used in the decree 
in différent connections, and in this opinion has been itahcized by me 
At the time the original decree was rendered the Wabash, St. Louis 
& Pacific Railway Company owned a right of way through Forest 
Park 42 feet wide, and a right of way 28 or 30 feet wide from Forest 
Park to the Union Depot at Eighteenth street, in St. Louis, Mo. It 
derived ail this right of way through an instrument of writing spoken 
of in ail this litigation as the "tripartite agreement." That this last 
statement is true is distinctly shown by the language of the Suprême 
Court of the United States in 138 U. S., at page 43, 11 Sup. Ct. 
at page 255, 34 L. Ed. 843, in thèse words : "The tripartite agreement 
is the only muniment of title under which the appellants now enjoy 
the right of way." The Wabash Company derived its title solely 
through the appellants in that case, and therefore held under the 
same muniment the tripartite agreement. That the right of way was 
43 feet wide through the park, and 28 or 30 feet wide from the park 
to the Union Depot at Eighteenth street, is distinctly held both by 
Judge Brewer in the original opinion, and quoted with approval by 
Mr. Justice Blatchford at page 44 of 138 U. S., page 843 of 11 Sup. 
Ct, 34 L. Ed. 843, in the opinion of the Suprême Court of the United 
States, and for the purposes of this motion must be taken as settled. 
In stating the width of the right of way it was not done carelessly or 
loosely, for the very question then under considération was the mean- 
ing of the words "right of way" as used in the ninth paragraph of 
the tripartite agreement. That article is as follows: 

"Ninth. Said party of the second part shall permit, under such reasonable 
regulatiops and terms as may be agreed upon, other railroads to use its right 
of way through the park and up to the terminus of its road in the city of 
St. Louis, upon such terms and for such fair and équitable compensation, 
to be pdid to it therefor, as may be agreed upon by such companies." 
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It follows that the îanguage used in the decree, and which I hâve 
quoted above, "right of way, tracks, side tracks, switches," etc., and 
OUt Gf which the présent contentions grow, was predicated upon the 
words "right of way" found in the tripartite agreement, and that the 
words "right of w;ay," as used in the tripartite agreement, alluded to 
the strip of land 43 feet wide through the park, and 28 or 30 feet 
wide f rom the park to the Union Depot. On its face the language 
used in the decrée, was broad enough to embrace, not only ail the 
facilities owned by the Wabash Company situate on the above-desig- 
nated strip known as the right of way, but ail the facilities of the 
Wabash Company of^" saîd strip known as thé right of way, including 
industrial tracks and terminal yards and facilities along its Une and 
at the Union Depot, without regard to whether the Wabash Company 
then owned, or subsequently acquired the land and constructed said 
properties, and subktantially that is the contention of the Colorado 
Company at this time. On the other hand, the Wabash Company 
contends that the language of the decree was never intended to em- 
brace anything more than to secure to the Colorado Company the 
right to the use of such tracks and terminal facilities as are on the 
right of way desçribed in the record, to wit, pn the strip 42 feet wide 
through the park and 28 or 30 feet wide from the park to the Union 
Depot at Eighteenth street. Moreover, that such use so secured to 
the Colorado Company is limited to the running and passing of trains 
on and over the Wabash tracks pn said strip. 

The counsel hâve presented ; their respective contentions with 
marked ability, great reseaf ch, and . an exhaustive and critical exami- 
nation of a very voluminous record. Without the aid thus rendered, 
the task of mastering the record in the way it is made up would hâve 
been a very laborious, tedious, and difficult duty, and, notwithstanding 
their very valuable aid, I do not conçeal the- fact that the questions 
presented hâve been very perplexing and troublesome. Because of 
the magnitude of the interests involved to both roads and to the public, 
coupled with the very earnest and able insistence of the counsel of 
both parties that their positions were correct, I hâve given the case 
the best : considération of which I am capable, and hâve been unable 
to fuUy assent to the conclusions reached by counsel on either side. 
This record is very voluminous, so much so that a f uU discussion of 
the points sO ably argued and briefed, in the light of the évidence 
and the, three opinions already delivered in the case, not to mention 
the well-considered reports of the master, would protract this opinion 
beyond ail reasonable limits. Noir do I think it is either necessary 
or important to do so. It is, as I.conceive, no part of the duty of 
the court to do more, on this motion, than to interpret and enforce 
the decree of December 31, 1886, and only so much of the record 
will be called into service as is found necessary to that end. What 
did Judge Brewer mean by the following language used in the decree : 

"And tjhe court doth further flnd, OKder, adjudge and decree, that the 
equities are with said interveners and said interveners are eutltled to the 
relief as prayed for in their ameuded bill of complaint beréio." 
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It will be noted that the court says the interveners are "entitled to 
the relief prayed for in their amended bill of complaint." What vvas 
the relief prayed for? It was an injunction "restraining the said 
Wabash, St Louis & Pacific Railway Company, and the said Solon 
Humphreys and Thomas E. Tutt, as such receivers, and each of 
them, and of their agents, servants, counselors and employés, from 
in any manner refusing to permit your orator, the St. Louis, Kansas 
City '& Colorado Railroad Company, under such reasonable régula- 
tions and terms as to this court may 'Seem proper, from using the 
said right of way of said Wabash, St. Louis & Pacific Railway Com- 
pany, commencing at the north line of said parle, where the railway 
of said Wabash, St. Louis & Pacific Railway Company enters said 
park, thence over said right of way to said Eighteenth street in said 
city of St. Louis, by running its engines and cars over and upon 
said right of way, including the tracks of said Wabash, St. Louis 
& Pacific Railway Company between the points at said Union avenue 
and said Eighteenth street, that a temporary injunction, pending the 
said hearing thereof, against the said défendants, as herein prayed, 
be granted; that the said receivers, Solon Humphreys and Thomas 
E. Tutt, be ordered to permit said St. Louis, Kansas City & Colorado 
Railroad Company to use said right of way and tracks between said 
points last above named, and on the terms aforesaid; and that your 
orators may hâve such further relief in the premises as is consistent 
with equity and good conscience, and as to this honorable court mây 
seem meet." 

It will be borne in mind that ftie rights asserted by the Colorado 
Company in its amended intervention, which culminated in the decree, 
were predicated on the ninth paragraph of the tripartite agreement, 
and on nothing else, and, as stated, the Suprême Court held, in effect, 
that the tripartite agreement was its sole muniment of title. That 
decree gave to the Colorado Company the exact spécifie relief prayed 
for in the amended bill of intervention, and it will be noted that Judge 
Brewer, in the passage quoted, did not give it any relief under the 
gênerai prayer for relief. He granted the spécifie relief prayed for, 
and nothing else. Judge Brewer then proceeds to fix the basis of 
compensation to be paid by the Colorado Company for the enjoyment 
of the use decreed to it. It is hère that, for the first time, in the 
decree or in the record, appears the language eut of which this 
litigation grows. It is as follows : 

"And the court finds, adjudges and decrees that the basis of compensation 
to be paid by the intervener, the St. Louis, Kansas City & Colorado Railroad 
Company, for the use of the right of way and the traclis, side tracks, switches, 
turnouts, turntables, and other terminal facilities of said Wabash, St. Louis 
& Pacifie Railway Company at and between the north line of Forest Park and 
Eighteenth street in the city of St. Louis, shall be the value pf said right 
of way, tracks and other property last described, as determined by the master 
In hls said reports ; and the compensation to be paid shall be, per aunum. G 
per cent, on one-half .of the value of said right of way, tracks, side tracks, 
switches, turnouts, turntables, and other terminal facilities of said Wabash, 
St Louis & Pacific Railway Company at and between the north line of 
Forest Park and Eighteenth street in the city of St. Louis, shall be the value 
of said right of way, tracks, and other property last described, as determined 
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by the master In his said reports; and the compensation to be pald shall be, 
per annum, 6 per cent on one-half of the value of said riglit of way, traciss, 
side tracks, switches, turnouts, tumtables and otber terminal f aeilltles, and 
the said one-half value is rtnd shall be taken to be $500,000.00." 

It will be noted that the compensation to be paid for the use of 
the facilities specified in the decree shall be the value of said right of 
way, tracks, and other property last described, as determined by the 
master's reports. What facilities were specified in the master's re- 
ports? What did the master détermine as to the value of such 
facilities? In his first reports he quotes and reviews the testimony 
of the witnesses as to the value of the right of way, sidings, switches, 
etc., and the necessity for using them for storing, loading, and un- 
loading cars, but when he cornes to fix a valuation, extracting from 
the conflicting évidence a safe basis therefor, he says : "I think it 
would be proper to adopt as a basis the présent value [not the original 
cost] of the property sought to be used, to allow interest," etc. The 
words in brackets are mine. When he cornes to fix the interest the 
Colorado Company was to pay, he.says: "I think, from ail the testi- 
mony, that a fair valuation of the right of way and tracks sought 
to be used, necessary to be used, should be fixed at $1,000,000." His 
first report throws no other or différent light on what facilities were 
to be used than is found in thèse extracts. I cannot see that the un- 
certainty of the language of the decree is made any more certain by 
this report of the master. The words "turnouts, turntables and other 
terminal facilities" are not even used by the master in the report, 
but he does use the wprds "right «of way and tracks sought to be 
used," and the words "property sought to be used"; thus confining 
himself to the subject-matter in litigation, as shown by the arnended 
bill of intervention. In his second report the master reviews the 
différent transactions out of which the tripartite agreement grew, 
and gives the court his déductions, which are fuUy confirmed by 
the Circuit and Suprême Courts, as to the effect of the ninth clause 
of the tripartite agreement, but nowhere does he use any language of. 
similar import to that used in the decree, bût adhères to his con- 
clusion stated in his first report. In his last report he does say : 

"On the final hearlng additjonal évidence was offered as to the proper 
measure of compensation, and also as to the value of the real estate occupied 
by the railroad from the north line of Forest Park, to Eighteenth Street. The 
testimony as to the value of the real estate does not include the superstruc- 
ture or terminal facilities occupied by the Wabash, which the testimony 
of Mr. Talmage shows would be necessarily used if the Intervener had the 
right to use the Wabash traelss." 

And again the master says : 

"His honor, Judge Brewer, in his order recommitting the case, ealls atten- 
tion to a question that Is very difflcult to détermine ; that is, whether the right 
of user by the interveners extends gimply to the right of way not conveyed by 
the St. Louis County Railroad, or to the whole of the right of way, or whether 
the right goes to fhe use of the right of way and not to the tracks of the 
Wabash. The évidence of Col. Bmersoh and Mv. Lincoln shows that owing 
to the présent construction of the Wabash Road, and its side tracks and 
switches, anothertrack on the right of way could not be built throughout the 
whole distance, although it might be in some parts thereof . The contracts 
of August 11, 1875, provide for the joint use of portions of the right of way 
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through the tunnel and eut, and also for laying a third rail at designated 
points, and provide for régulations for such joint use. In view of thèse facts, 
and in view of the fact that the pleadings show that the whole of tbis right 
of way is merged in the Wabash by forfeiture and by subséquent conveyances, 
and in view of the fact that the Wabash is so constructed that another 
track could not be placed theron, It would seem that equlty would require 
the intervener to be permitted to use the présent tracks." 

It is clear from thèse extracts that the master had in mind while 
discussing this proposition the strip of land hereinabove described as 
a right of way, and this report, in the opinion of the court, contains 
nothing tending to show that faciUties of any kind which were not 
situate on the strip of land called the right of way were embraced 
in the properties upon which the master fixed his valuation. Nor does 
it aid the court in determining what Judge Brewer meant by the 
language used in the decree. We are left, therefore, to interpret the 
meaning of the decree by its language, in the light of the pleadings 
and the évidence. I cannot persuade myself, after a careful weighing 
of this whole record, that Judge Brewer intended, or that the decree 
means, in the light of the record, that the interveners should hâve 
the use, by virtue of this decree, of any properties belonging to the 
Wabash Company not situate on the strip of land known as the right 
of way, 42 feet wide, through Forest Park and 28 or 30 feet wide 
between Forest Park and Eighteenth street, and the superstructures 
and tracks of ail kinds, whether called tracks, side tracks, switches, 
turnouts, turntables, or other terminal facilities, situate thereon. I 
am of opinion, however, that the fact that any parts of the above- 
specified facilities were put on the said strip called the right of way 
since the decree was rendered does not deprive the intervener of the 
same use thereof as if they had been placed there at the time the 
decree was rendered, for the reason that, to exclude the use of such 
facilities, is to deny the use of the right of way secured to interveners 
by the ninth paragraph of the tripartite agreement. In his opinion 
Judge Brewer said: 

"Now the term 'right of way' has a twofold signification. It sometimes 
is used to describe a right belonging to a party, a right of passage over any 
track, and it is also used to describe that strip of land which railroad com- 
panies take upon which to construct their roadbed. Obviously in this para- 
graph [alluding to the hinth paragraph of the tripartite agreement] it is 
used in the latter sensé." 

He also said, in référence to the construction of the term "right 
of way," as used in the ninth pafagraph of the tripartite agreement: 

"I thlnk, however; the true construction Is this : that the Kansas Company 
was to hâve the first right, a right not limited to its uecesKities. ijut ;>s l)r<nul 
as its convenience. Subject, and only subject, to such prlor right, other com- 
panies were to hâve the use df the right of way, and if the respoudent's 
business compelled the occupation by its tracks or sidings of the entire right 
of way, but the convenience of its business would permit the use of those 
tracks and sidings by another road, then such other road would be entitled to 
the use of both the right of way and the tracks and sidings. This construc- 
tion is, I thlnk, in accordance with the obvious inteut of the ;)artie;s. who 
were contracting for gênerai rights, and not flxing the spécifie détails." 
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And in the decree itself is found this language : 

"And the court doth further ordér, adjudge and decree that în ail respects, 
subjeet to the terms of tljls decree, the said railroad company, intervener, 
shall enjoy the equal use and beneflt of said right of way, tracks, switches, 
side tracks, turnputs, turntables and other terminal facilities with said 
Wabash, St. Louis & Paclflc Railway Company, or its said receivers," etc. 

And then proçeeds to enjoin the Wabash Company and its receivers 
from preventing the Colorado Company, from using their angines, 
cars, loaded or empty, upon said right of way, tracks, switches, etc., 
on the terms set forth in the decree, "In and for the transaction of 
its or their business in the opération of its or their road." I think 
therefore, that it is quite clear that the Colorado Company 
is entitled, under the decree, to enjoy equal use and benefit 
of said strip of land known as the "right of way" and of 
ail tracks and facilities thereon for ail the purposes it is used by 
the Wabash Company. ThiS view conforms to the rights secured to 
other companies by the ninth paragraph of the tripartite agreement, 
which imposes no limitations upon the use of the right of way, except 
that it must be under suchreasonable régulations and terms as may 
be agreed upon. In his opinion Judge Brewer uses this language: 

"It is a familiar fact that in a large dty like St. Louis along the track of 
an Important railroad, withln the city limita, are built large manufacturing 
establishments, warehouses, and other buildings for the convenient transac- 
tion of business between the carrier on one band, the manufacturer aud the 
merchant on the other. Another road coming over the same track, not only 
uses the property of great value, which the company owner bas in the first 
instance pald for, but also sharés in the beneflt of access to ail thèse manu- 
facturies, warehouses, etc. It thus places itself in compétition with the 
original company for this valuable business. Such compétition may operate 
to diminish the business of the original company, or compel it to lower Its 
rates to préserve the business. In either way It opérâtes to the serious détri- 
ment of the original company. The new company cornes in as an equal com- 
petitor. It shares in ail the beneflts of its business, and it may share equally. 
Under those circumstances it seeros to me no more than fair that a new com- 
pany, which crowds itself Into an equal access to such beneflts and privi- 
lèges, should pay an equal share of the interest on the value of the prop- 
erty. Hence I shall sustain the objections of the respondent to the report 
of the master, so far as concems the amomit of compensation, and I think 
that the intervener company must pay one-half the interest on the value and 
its share of ' the cost of keeplng up the track, determined upon a wheelage 
basis. In other respects the report of the master will be conflrmed." 

But this language must be weighed with référence to the précise 
question Judge Brewer was considering. He was then discussing the 
question of compensation which the Colorado Company should pay 
for the use of the right of way of the Wabash Company, and he gave 
as a reason why the allowance of the master was' incorrect that the 
Colorado Company gained access, by virtue of the proprietary com- 
panys' industrial tracks, to the manufacturing establishments, ware- 
houses, and like enterprises, and ail property along and adjacent to 
its line of road, thereby coming in compétition with the proprietary 
company in the business of such establishments, in ail probability 
sharing equally in such business, and therefore "should pay an equal 
share on the value of the property so occupied." What property? 
The industrial tracks and terminal facilities ofï the right of way? 
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Not at ail (and Judge Brewer does not say so), but rather ail the 
properties on the right of way, and the right of way itself. To con- 
strue this language of Judge Brewer as giving the Colorado Company 
equal use of the industrial tracks, yards, and terminal facilities off 
the strip of land known as the "right of way," is to say that the 
Colorado Company is entitled to equal rights in property which the 
Wabash Company did not acquire by virtue of the tripartite agree- 
ment, and upon wjiich agreement ail the Colorado Company's nghts 
are made to dépend. Eliminate that agreement from this litigation, 
and the Colorado Company would hâve no standing in court what- 
ever. 

No such construction should be placed on the language oi the 
court if there is another construction consistent with the court's lan- 
guage, and consistent with the rights of the Colorado Company, which 
does not require the taking of private property without due process 
of law ; for I do not think it can be fairly said that the Wabash Com- 
pany bas ever had a day in court as to any other properties which 
it may own which are not embraced in the strip of land known as 
the right of way, and the properties and superstructures situate there- 
on. There is such a construction as that now suggested; for in a 
certain sensé the Colorado Company may gain access and may share 
in the benefits of the industrial tracks along the lines of the Wabash 
Company, and bring about compétition with the Wabash Company 
in the business such tracks were built to promote. But it contem- 
plâtes proper business arrangements to that end, and not that it shall 
enjoy such benefits free and without proper arrangements with the 
Wabash Company, and I do not think that Judge Brewer meant 
anything more than that, or that the language used by him fairly 
justifies any other construction, due regard being had to the subject- 
matter of the litigation, as shown by the pleadings and facts in the 
record, and the construction placed upon the tripartite agreement by 
both the Circuit and Suprême Courts. 

There is évidence in the case tending to show that the Colorado 
Company bas contributed to the maintenance of certain industrial 
tracks along the line of the right of way in controversy, and also 
perhaps to certain tracks in and about the yards of the Wabash Com- 
pany. Whether the sums paid by the Colorado Company, whatever 
they were, were paid under the decree or paid under some outside 
arrangement, is not made clear, nor do I think it matters whether 
they were paid under the one or the other. The decree is not a con- 
tract, except in the mqst technical sensé. It is a decree of the court, 
presumably adjusting the différences between the Colorado Company 
and the Wabash Company, not upon the basis agreed upon by the 
parties, but upon the basis of what the court found to be correct, and 
the acts of the parties under the decree are not to be considered in 
determining what the court means. If it were a contract, the rule 
would be différent. If it is a fact that the Colorado Company bas 
paid under the interprétation of the decree placed upon it by both 
parties sums of money for industrial tracks and other tracks in the 
yards of the Wabash Company, or if it is a fact that the Wabash 
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Company has not rendered an account for such sums of money which 
the Colorado Company should hâve been called upon to pay under 
an outside agreement, ail such -matters are mère matters of account 
between the companies vyhkh ought not to, affect the proper inter- 
prétation of the decree at ail. The decree must speak for itself, and 
the interprétation to be placedupon it must dépend upon the lan- 
guage of the decree, the pleadings, and the, évidence in the case, and 
not on the acts of the, parties under it. 

What I hâve now said, I think, sufficiently indicâtes the conclusions 
reached by the court, and a decree will be entered in conformity 
thereto. 



' UNITED STATES T. RAISCH. 

(District Court, N. D. Callfornia. March 9, 1906.) 

No. 4,340. 

AUENS — Natubalization — Offenses — Statutes — Consteuction. 

Rev. St. § 5424 [U. S. Çomp. St. 1901, p. 3668], prorldes that every 
person applying to be admitted as a citizen, or appearing as a witness 
for any such person who knowlngly personates any other person than 
bimself or falsely appears In the nanie of a deceased person, or in an 
assumed or flctitious name, or. falsely makes, forges, or cqunterfeits any 
oath, notice, affldavlt, certlflcate, order, record, etc., shall be punlshed. 
Held, that such provision- should be construed as though It reàd, "or any 
person who falsely makes, forges or counterfelts," etc., and as so con- 
strued prohiblted the felonlous maklng of a certlflcate of naturallzatlon 
by a person other than the "person applying to be admltted a citizen 
or appearing as a witness for any such person." 

A. P. Black, Asst. U. S. Atty. 

Samuel M. Shortridge and Bert Schlesinger, for défendant. 

DE HAVEN, District^ Judge. The indictment contains eight 
counts. The défendant demurs thereto, and the gênerai question pre- 
sented for décision relates' to the sufficiency of the indictment under 
section 5424 of the Revised Statutes [U. S. Comp. St. 1901, p. 3668]. 
That section reads as foUows: 

"Every person applying to be admltted a citizen, or appearing as a wit- 
ness for any such person, who knowlngly personates any other person 
than hlmself, or falsely appeays in the name of a deceased person, or in an 
assumed or flctitious name, or falsely makes, forges, or counterfelts any 
oath, notice, aflfidavit, certlflcate, order, record, signature, or other instru- 
ment, paper, oi" proceedlng required or authorized by any law relating to 
or providing for the naturallzatlon of allens; or -vj-ho utters, sells, disposes 
of, or uses as true or genuine, or for any unlawful purpose, any false forged, 
antedated or counterfeit oath, notice, certlflcate, order, record, signature, 
Instrument, papèr, or proceedlng above speclfléd; or sells or disposes of to 
any person othèr than the person for whom it was origlnally issued any 
certificats of cltlzenshlp, or certlflcate showing any person tO be admitted a 
citizen, shall be punlshed by Imprisonment at hard labor not less than one 
year, nor more than five years, or by a fine of not less than three hundred 
nor moré than one thousand dollars, or by both such fine and Imprisonment." 

It is ohly necessary to refer in this opinion to the first and second 
counts. of aie indictment. The, first count charges that the défendant, 
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at a tîme and place stated, willfully and feloniously made a false certifi- 
cate of naturalization, purporting that one Cari H. Rasmussen was 
upon the date in such certificate stated, admitted to become a citizen 
of the United States by the superior court of the city and county of 
San Francisco, state of California, on October 15, 1904, a court 
having jurisdiction of naturalization proceedings, the défendant know- 
ing when he made such false certificate that the superior court of 
the city and county of San Francisco, state of California, had never 
at any time made any order, judgment, or decree, "admitting or author- 
izing the admission of the said Cari H. Rasmussen to become a citi- 
zen of the United States." In the second count it is charged that 
the défendant at a certain time and place did willfully and feloniously 
utter as true, sell, and dispose of to Cari H. Rasmussen the false 
certificate of naturalization set out in the first count. 

1. It will be noticed that it is not charged in either of the counts 
that at the time of the commission of the alleged offense, the de- 
fendant was a person applying to be admitted a citizen, or appearing 
as a witness for any such person, and the particular question arising 
upon the demurrer is whether section 5434 of the Revised Statutes 
makes criminal the acts charged in the indictment, if committed by a 
person other than one applying to be admitted to citizenship, or ap- 
pearing as a witness for such applicant. The défendant contends that 
the section as printed has but one subject, to wit, the words "every 
person," modified by the phrases "applying to be admitted a citizen" 
and "appearing as a witness for any such person." Thus construed, 
the statute does not make it a crime for any person other than one 
applying to be admitted a citizen, or appearing as a witness for sUch 
an applicant, to forge records or papers required or authorized by law 
in a proceeding for naturalization, or to utter, sell, or use as true and 
genuine any such false or forged record or paper, or to do any of the 
other acts named therein. The argument in support of this construc- 
tion is that such is the literal and plain meaning of its words, in the 
order of grammatical arrai'igement in which they stand, and that the 
court is not authorized, upon any supposed view of the intention of 
Congress, to construe it as applicable to any other persons than ap- 
plicants for naturalization and their witnesses. It is undoubtedly true 
that the court is not authorized to supply a casus omissus in a statute, 
because in its judgment there was no good reason for the omission. 
U. S. V. Goldenberg, 168 U. S. 95, 18 Sup. Ct. 3, 43 L. Ed. 394; 
McKuskie V. Hendrickson, 138 N. Y. 555, 28 N. E. 650. "Even when 
a court is convinced that the Législature really meant and intended 
something not expressed by the phraseology of the act, it will not 
deem itself authorized to départ from the plain meaning of language 
which is free from ambiguity." Sutherland on Statutory Construc- 
tion, p. 314. "When the meaning of a statute is clear, and its 
provisions are susceptible bi but one interprétation, that sensé 
must be accepted as the law. Its conséquence, if evil, can only 
be avoided by a change of the law itself, to be effected by the Légis- 
lature and not by juchcial construction." Suth, on Stat. Con. p. 315. 
This may be regarded as a correct statement of the principle by 
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W'hich cotjrts are to be gôverhed when there is no ambiguîty in the 
statute. When the meaning of the lawgiver has been clearly ex- 
pressed, there is no occasion to resort to interprétation, and Vattel's 
rule, that "it is not permitted to interpret what has no need of interpré- 
tation," then applies in its full force. But, while this is so, it is 
equally well settled that in the exposition of a statute, in the endeavor 
to ascertain its scope and effect, every word must, if possible, be 
given $ome force; that the gênerai intention of the Législature is 
to be gathered from ail of its parts and a considération oiE its reason 
and object; that such intention, when thus ascertained, will prevail 
over its literal terms, and the law is, if possible, to be given such a 
construction as will èffect the gênerai purpose for which it was 
enacted. , "In the construction of statutes the rules of grammar are 
less important than the intention of the Législature, and the sensé 
and spirit of the statute prevails over the strict grammatical construc- 
tion of its words, 'for the letter killeth, but the spirit maketh alive.' " 
Singer Manufacturing Co. v. McCollock (C. C.) 24 Fed. 667; Hev- 
denfeldt v. Daney Gold and Silver Mining Co., 93 U. S. 634, 33 L- 
Ed. 995. See, also, U. S. v. Falkenhainer (C. C.) 31 Fed. 634. 

With thèse fundamental canons of interprétation in mind, the con- 
struction of the particular section under considération is not difficult; 
and in order to carry out the évident intent of Congress it should, in 
my opinion, be so construed as to make the forging of a certificate 
of naturalization, or the uttering, selling, or disposing of a false or 
forged certificate of naturalization, a crime, no matter by whom of 
when committed. This would seem to be reasonably clear from an 
analysis of its provisions. It first provides : 

"Evçry person applying to be admltted a citizen, or appearlng as a wit- 
ness for any such person, who knowingly personates any other person than 
himself, or falsely appears \n the name of a deceased person, or In an as- 
sumed or flctitious name • * * shall be punished," etc. 

Thèse are acts which can only be done in the face of the court in 
a proceeding for naturalization, and by the applicant or the witness 
who appears for him. The sentence is therefore necessarily and 
properly limited in its application to the actors in such proceeding 
and to what they may do therein.; but the clause, "or falsely makes, 
forges, or counterfeits any oath, notice, affidavit, certificate, order, 
record, signature, or other instrument, paper or proceeding required 
or authorized by any law," for the naturalization of aliens, extends 
to acts which from their nature may be committed at a time or upon 
an occasion other than in a proceeding for naturalization, and by other 
persons as well as by the appRcant for naturalization and his witness. 
The act of forging the papers and records referred to is precisely the 
same, whether committed by one responsible person or by another, or 
at one time or another ; and, this being so, it is not to be supposed 
that Congress intended to provide that Such forgeries should only be 
punished as crimes when committed by a person applying for naturali- 
zation or his witness. The sensé of the statute is made to appear by 
treating this particular clause as part of a sentence having for its 
subject the words "any person." This subject is not expressed, and 
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it may be admitted that under the strict rtiles of syntax the subject 
of the preceding sentence, to wit, "Every person applying to be ad- 
mitted a citizen, or appearing as a witness for such person," would 
be understood as its subject, still the court is not required to so read it, 
when to do so would defeat what very clearly appears to be the spirit 
and object of the statute, viz., to make it an offense for any person to 
forge papers or records authorized or required by the naturalization 
laws. The sentence as written is elHptical, and in order to fully ex- 
press the législative intent the words evidently omitted by way of 
ellipsis may be supplied, and when this is done the sentence will be 
construed as if it were written, "or any person who forges," etc. Thus 
read,- the succeeding clauses of the section will grammatically refer 
to the same iraplied subject, "any person," thereby making it an offense 
for any person to commit any of the acts therein described. An ellipsis 
is not a casus omissus, and may be supplied bv construction. United 
States V. Lâcher, 134 U. S. 624, 10 Sup. Ct.' 625, 33 L. Ed. 1080 ; 
U. S. V. Atkinson (D. C.) 31 Fed. 316; Nichols v. Halliday, 27 Wis. 
406. And the following rule of Domat is a statement of the same 
principle : 

"If in any law we find the omission of something essential to it, or whiph 
is a necessary resuit of it-s provisions, and requisite to give tlie law Its full 
effect, we may supply what is wanting, but not expressed, and extend the 
law to what it was manifestly intended to embrace, but in its terms does 
not include." Potter's Dwarris on Stats. and Con. 140, 141. 

An illustration of the application of this rule is found in Kennedy 
V. Gibson, 8 "Wall. 498, 19 L. Ed. 476, where, in discussing the ques- 
tion of the right of a national banking association to sue in the courts 
of the United States, the Suprême Court said: 

"The fifty-ninth section of the act of February 25, 1863 [12 Stat. 681. c. 
58], provides that ail suits by or against suoh associations may be brought 
in the proper courts of the United -States or- of the state. The flfty-seventh 
section of the act of 1864 [Act June 3, 1864. c. 106, 13 Stat. 116] relates to 
the same subject, and revises and enlarges the provisions of the fifty-nintn 
section of the preceding act. In the latter, the word 'by' In respect to such 
suits is dropped. The omission was doubtiess accidentai. It is not to be 
supposed that Congress intended to exclude the association from suing In 
the courts where they can be sued. The différence in the language in the 
two sections is not such as to warrant the conclusion that it was intended 
to change the rule prescribed by the act of 1864. Such suits may still be 
brought by the association in the courts of the United States. If this be 
not the proper construction, while there is provision for suits against the 
association, there Is none for suits by them, in any court." 

Section 5424 of the Revised Statutes is a revision in part of section 
2 of the act of July 14, 1870 (16 Stat. 254, c. 254). In the original 
act it was in express terms made a crime for any person to forge, or 
utter a, forged certificate, order, or record, authorized by any law 
relating to naturalization. The words "any person," which in the 
original act formed the subject of the clause in relation to forging, 
etc., bave been omitted in the revision; but I do not think this was 
intended to effect any change in the law as declared in the original 
statute. It is more reasonable to présume that the omission of thèse 
words was the resuit of accident, or, rather, inattention to the strict 
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rules of grammar, than to impute to Congress an intention to change 
thelaiy, so as to exempt from its provisions ail persons except ap- 
plicants for naturalization or their witnesses, when the acts which it is 
the design of the statute to punish as crimes, would be precisely the 
same if committed by others. 

While it is true that, when the meaning of any section or sections 
of the Revised Statutes is plain, "the courts cannot look to the statutes 
which hâve been revised, to see if Congress erred in that revision" 
(U. S. V. Bowen, 100 U. S. 513, 25 L. Ed. 631; Victor v. Arthur. 
104 U. S. 498, 36 L. Ed. 633), it may also be accepted as a sound 
rule that: 

"In the construction of the Revised Statutes of the United States the pre- 
sumptlon is against an intention to change the meaning and construction of 
a statute re-enacted therein. The Revised Statutes purport to be, in gênerai, 
a re-enactment of existlng statutes. Section 5595 [U. S. Comp. St. 1901, p. 
3750]. And therefore no change of meaning wlll lie Imputed to the change 
of phraseology, Unless the language used in the revision indicates an in- 
tended departure from the meaning of the re-enacted statute." U. S. v. 
Tilden, 10 Ben. 170, Fed. Cas. No. 16,520 ; Schmidt v. U. S., 133 Fed. 257, 
66 C. C. A. 389. 

Thèse considérations and the authorities above cited lead me to the 
conclusion that the acts charged in the indictrnent are made punishable 
as crimes by section 5424 of the Revised Statutes, and the demurrer 
must therefore be overruled. 



HAGGAED et al. v. WAVERLT PUB. CO. 

(Circuit Court, D. New Jersey. January 30, 1895.) 

CoPYEiGHT — Suit fob Infbingement — Copyeiqht Notice in Fobeiqn PnBU- 

CATIDNS. 

A bill for infringement of copyright of a book held good on demurrer, 
although it f ailed to allège that the copyright notice required by Rev. 
St. 4962, had been printed in ail éditions of the book published In 
foreign countries; the question of the effect of such omission on the 
rlghts of complalnant being reserved for détermination after full hear- 
Ing on the facts. 

[Ed. Note. — Dedicatlon to public or abandonment of copyright, see 
note to Werckmelster v. Lithographie Co., 69 C. 0. A. 563.] 

In Equity. Sur demurrer to bill. 

This was a suit in equity by the author and authorized publisher for 
infringement of copyright of the book "Mada the Lily" A demurrer 
was filéd on the principal ground that the bill did not allège that 
notice of the United States copyright had been printed in ail éditions 
of the book issued in countries other than the United States, and did 
not, therefore, show a cômpliance with Rev. St. § 4962, which, entitled 
complairiânts to maintain the suit. 

ACHESON, Circuit Judge. The third specified ground of demur- 
rer is mainly relied on. Whether the averments with respect to côm- 
pliance with section 4962, Rey. St. U. S., are full enough, is a close 
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question; but I incline to the opinion that the fâcts alleged in the bill 
show a prima facie right to relief, and I résolve the doubt against 
the demurrant. This case, it would seem, involves important questions, 
which ought not to be passed on or discussed in the présent condition 
of the record. The demurrer will be overruled, with leave to the de- 
fendant to plead or answer within 30 days. And it is so ordered. 



HARPER & BROS. v. M. A. DONOHtFE & CO. et al. 
(Circuit Court, N. D. Illinois, E. D. December 29, 1905.) 

No. 28,021. 

1. CopïBiQHT— Right or Publisheb — Construction of Contract. 

By a contract an English autlior granted to American publishers the 
exclusive right to publish a worli in tbe United States, reserving the 
right of translation and draïaatization. The publishers agreed to taise ail 
steps necessary under tbe United States copyright law "to secure their 
own rights and those of the author in said worlî." It vvas also provided 
that, should the book remain out of print for six consécutive months, the 
right to publish In book form should revert to the author. Held, that 
the publishers rightfully took out the copyright in their own name, as 
the only means by which they could protect their owu rights in the 
work. 

2. Same — Pebiodical — Copyright of Numbeb Pbotects All Contents. 

Under Copyright Act March 3, 1891, c. 565, § 11, 20 Stat. 1109 [U. 
S. Comp. St. 1901, p. 3417], which provides that "each number of a 
periodical shall be considered as an independent publication subject 
to the form of copyrighting as above," the copyrighting of a number 
of a periodical as a whole, with notice of such copyright given on the 
title page or the page foUowing, covers and protects all the articles 
printed therein. 

3. Same — Abandonment and Foefeituee — Foeeign Publication. 

A United States copyright of a work of an English author by the 
American publishers is not abandoned or forfeited because of the 
foreign publication of the work by, or with consent of, the author, with- 
out the copyright notice, and without consent of the owners of such 
copyright. 

4. Same — Infbingement — Republication of Book Impobted in Violation 

OF Statuts. 

The English author of a novel, by contract, authorized its publication 
In Great Brltain, and also by a separate contract gave the exclusive 
right of publication in the United States to a flrm of American pub- 
lishers, and the latter copyrighted the work in this country. The 
English publication was made from type there set and contained no 
notice of the American copyright. Défendants imported a copy of such 
publication and proceeded to republish the same in the United Statea 
Held that, such book having been imported in violation of Rev. St. 
4956, as amended by Act March 3, 1891, c. 565, 26 Stat 1107 [U. S. Comp. 
St. 1901, p. 3407], défendants could found no rights thereon, and that 
their publication was an Infringement of the copyright and would be en- 
joined. 

[Ed. Note. — Dedication to public, or abandonment of copyright see 
note to Werckmeister v. American Lithographie Co., 69 C. C. A. 563.] 

In Equity. Suit for infringement of copyright. On motion for 
preliminary injunction. 
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' W. W, Gurley and Dyrenforth, Dyrenforth & Lee, for complaînant. 
Newman, Northrup, Levinson & Becker, for défendants. 

SANBORN, District Judge. Katherine Cecil Thurston, the author, 
is a subject of King Edward VII, and as such lias the same privilège of 
copyright in the United States as if a citizen of this country. This is 
secured to her by International Copyright Act March 3, 1891, c. 565, 
26 Stat. 1106 [U. S. Comp. St. 1901, p. 3406], the Berne Convention, 
and the proclamation of the Président of July 1, 1891, provided for by 
such act. 37 Stat. 981. As author of the work called "The Masquer- 
ader, or John Chilcote, M. P." the literary property vested in her 
consisted, so far as hère material, of the foUûwing rights, privilèges, or 
powers ; Before publication : The sole, exclusive interest, use. and 
control. The right to its name, to control, or prevent publication. The 
right of private exhibition, for criticism or otherwise, reading, représen- 
tation, and restricted circulation; to copy, and permit others to copy, 
and to give away a copy ; to translate or dramatize the work ; to print 
without publication ; to make qualified distribution. The right to make 
the first publication. The right to sell and assign her interest, either 
absolutely or conditionally, with or without qualification, limitation, or 
restriction; territorial or otherwise, by oral or written transfer. Such 
literary property is not subject either to exécution or taxation, because 
this might include a forced sale, the very thing the owner bas the 
right to prevent. After publication : Unrestricted publication, with- 
out copyright, is a transfer to the public to do most of the things the 
author might do, in common with her, except ail right of transfer and 
sale, which remains to the author; but without advantage, since the 
work bas become, by the publication, common property. The copy- 
right acts substantially give the foUowing additional rights : To copy- 
right, and thus secure the sole privilège of unlimited multiplication and 
sale of copies, to sell or transfer the unlimited right of reproduction, 
sale, and publication, the limited right of sériai publication, the right of 
publication in book form, the rîght of translation, the right of dramati- 
zation, or one or more of thèse rights in spécifie territory, and the right 
to secure a copyright either generally, or in one or more countries whose 
laws permit it, either in the name of the author or assignée. Also the 
right to the author to license the sale or other restricted enjoyment of 
some lesser right, without the power to copyright. The author and com- 
plainant madé a written contract which finally became a binding ob- 
ligation September 29, 1903. It contained a grant on the part of the 
author of the exclusive right of sériai publication of "The Masquer- 
ader" in Harper's Bazar in the United States and Canada, and the 
exclusive right of printing and publishing in book form in the United 
States, and to supply the Canadian market, publication in book form 
to be simultaneous in the United States and England, or at a date 
mutually satisfactory to the Harpers and Blackwood & Sons (who 
published the British édition). The author contracts nbt to publish 
an abridged or other édition or book of similar character tending to 
interfère with its sale, without the publisher's consent ; and that the 
book does not violate copyright, or contain anything libelous, etc. The 
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author reserved the rights of translation and dramatization. The pub- 
lishers agreed to pay $2,500 for the sériai publication, and a certain 
ro.valty on the book ; and to take ail steps necessary under the United 
States copyright acts "to secure their own rights and those of the 
author in said work." They give no guaranty of securing copyright 
outside the United States, nor issue spécial foreign éditions, nor sell 
translation or dramatic rights. If the book remains out of print for 
six consécutive months, the right to publish in book form shall revert 
to the author. 

Harper's Bazar is a sériai monthly magazine published in the United 
States. Blackwood's Magazine is a like publication having a British 
and an American édition, the former published in Edinburgh and the 
latter in New York, which are ideritical, except advertising matter. 
The successive chapters of the book were published serially in ail thèse 
magazines during the year 1904. Blackwood published, in both the 
United States and Great Britain, chapters 10, 13, 14, 16, 17, 18, 20, 
21, 23, 24, 26, 27, 28, 29, 31, and 33, one month earlier than Harper, 
and chapters 19, 25, 30, 33, and 34 two months earlier. Harper & 
Bros, had no knowledge of, nor did they consent to, the publication in 
sériai form by the Blackwoods in the United States. The work was 
simultaneously published by both Harper & Bros, and the Blackwoods 
in the United States and Great Britain about the Ist of October, 1904. 

Harper & Bros, claim copyright on chapters 1 to 27 by virtue of 
their publication in the Bazar in the January to September numbers, 
and on the balance by publication in book form. Their deposit of 
titles, copyright notices, deposit of numbers, and books were as fol- 
lows : On June 12, 1903, they deposited the title of the Bazar thus : 
"Harper's Bazar, Vol. XXXVHI, No. 1, January, 1904." On January 
2, 1904, the title "Harper's Bazar, Vol. XXXVHI, No. 2, February, 
1904," and on the same date like titles, mutatis mutandis, for March 
to June, 1904, and on June 13, 1904, the titles for the remaining months 
of 1904, in like form. And also, not later than the day of the publica- 
tion of each number, deposited in the New York mail, properly ad- 
dressed, two copies of each of the several monthly numbers for 1904. 
Complainant also printed a copyright notice on the foot of the title page, 
or page next succeeding, in the January number, the words "Copyright 
1903 by Harper & Brothers," and in each succeeding number the words, 
"Copyright 1904 by Harper & Brothers." On July 26, 1904, com- 
plainant deposited the title of the book, "The Masquerader," with the 
Librarian of Congress, and on September 28, 1904, and not later than 
its first publication, it iriailed the requisite copies to the Librarian. The 
proper copyright notice was printed in every copy of "The Masquer- 
ader." No copyright notice of any description appeared in connection 
with either the sériai publication in Blackwood's Magazine, or in its 
publication of "John Chilcote, M. P.," in book form. In 1905 one of 
the défendants purchased copies of the Blackwood édition of 
the book in London, and brought them to Chicago. The défendants 
caused the book in this form to be printed f rom type set in Chicago, by 
the title of "John Chilcote, M. P., or The Masqueraders," and were 
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prbcéedîng to market it, iwhen this was preveated by a temporary re- 
stfaining ordér in this suit. 

The question now is whether a like temporary injunction shall be 
entered. It was admitted at the argument that défendants did not copy 
the book published by complainant, but used only the Blackwood édi- 
tion. There are many verbal différences betweén the two, but it is the 
same story. The copyright laws, as amended by the international act 
of 1891, which took effect by its own terms, and partly by presidential 
proclamation, July 1, 1891, give any author, foreign or domestic, or 
any proprietor of any book, etc., the right to procure copyright, and 
thereupon hâve the sole liberty or monopoly of publication and sale, 
and of translation and dramatization. It is provided that the type 
shall be set and plates made in this country; and importation of books 
not printed from such plates is prohibited. Provision is made for se- 
curing nonimportation by furnishing lists of titles to the Treasurer and 
Postmaster General. Conditions précèdent' to securing copyright are 
a deposit of the title of the book or periodical with the Librarian of 
Congress before the day of fîrst publication in the United States or any 
foreign country, and of two copies thereof not later than the day of 
first publication in this or foreign country. A condition subséquent is. 
imposed that no person shall sue for inf ringement of his copyright 
unless he gives notice thereof by including a copyright notice in each 
copy published. A penalty is imposed for printing notice of a book 
not copyrighted, and its importation prohibited. Each number of a 
periodical shall be considered as an independent publication, subject to 
the prescribed form of copyrighting. By the proclamation of July 1, 
1891, it appears that Great Britain permits the same rights to American; 
citizens in that country as those hère given. 

It is first insisted for défendants that Harper & Bros, had no right 
to take out a copyright in their own names under the contract ; or, if 
the copyright is valid, it is held in trust for the author. It is said that 
her rights could not be secured except by copyright in her name; that, 
if the book be out of print, het rights shall revert ; that translation ana 
dramatization are included in copyright, and as the contract reserves 
them the parties must hâve intended not to grant that power; and 
that the publication of an abridgment or other édition by the author 
would infringe complainant's copyright, so that provision of the con- 
tract is inconsistent with the grant of copyright power. But the con- 
tract expressly provides that the publishers shall secure their own and 
the' author 's rights by copyright. Now, it seems clear that the pub- 
lishers' rights could not possibly be secured except by copyrighting in 
their own names. If the copyright had been taken in the author's. 
name, any publication by her in Great Britain, in any form, omitting 
notice of copyright, would hâve destroyed, not secured, ail of the 
publishers' rights. Such a; publication has just been held to destroy 
the copyright by Judge Kohlsaat in G. & Ç. Merriam Co. v. United 
Dictionary Co. (U. S. Circuit Court Northern District of Illinois, 
opinion filed December 18, 190$) 140 Fed. 768. The publication of 
the work without copyright by Blackwood & Son shows that Harper & 
Bros.' rights would hâve been valueless with the copyright in tht 
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author's name. Copyright in the names of the publishers was thus 
. vital to their rights, and also fully protected the rights of the author. 
That the contract is fairly so to be construed, see Belford Clarke & 
Co. V. Charles Scribner & Co., 144 U. S. 488, 13 Sup. Ct. 734, 36 
L. Ed. 514; Mifflin v. Dutton, 190 U. S. 265, 23 Sup. Ct. 771, 47 L. 
Ed. 1043 ; Pulte v. Derby, 6 McLean, 328, Fed. Cas. No. 11,465. While 
there is force in the grounds of construction urged by défendants' 
counsel, yet I think their interprétation would be destructive of ail 
rights given to the publishers by the contract, and should not be 
sustained. 

The décision in the Merriam Case was reversed by the Circuit Court 
of Appeals. 146 Fed. 354. 

It is further urged that the copyrighting of Harper's Bazar, as a 
magazine, without spécial copyright of the sériai numbers of "The 
Masquerader," was ineffectuai within the décisions of the Suprême 
Court in Mifflin v. White and Mifflin v. Dutton, 190 U. S. 260, 265, 
23 Sup. Ct. 769, 771, 47 L. Ed. 1040, 1043. Thèse are the cases 
involvins "The Professer at the Breakfast Table" and "The Min- 
ister's Wooing." The first 10 parts of "The Prof essor" were pub- 
lished serially in the Atlantic Monthly without claim of copyright, and 
the remaining parts by a copyright notice covering the entire magazine, 
in the name of Ticknor & Fields, its publishers. Afterwards Dr. 
Holmes, the author, published the work in book form, containing 
proper copyright notice in his dwn name. It appeared, also, that the 
author never authorized Ticknor & Fields to copyright in their own 
names. In the other case Mrs. Stowe, the author, gave to the pub- 
lishers of the Atlantic Monthly "the sole and exclusive right to publish 
the work in this country." They published the first 10 numbers with- 
out any copyright claim whatever. She then took proper steps to 
secure a copyright in her owrt name, and published the novel in book 
form. Afterwards the publishers brought out the remaining chapters 
with a copyright notice on the magazine as a whole, in their own 
namés. It was held in the Circuit Court of Appeals that the author 
abandoned her copyright on the volume by publishing such remaining 
chapters setially without proper notice of copyright. In the "Pro- 
fesser" case the Suprême Court held that Dr. Holmes never assigned 
the right to copyright the book, but only gave the right to print, 
publish, and sell. The publishers were not authorized to copyright, 
either in their own names or his. The fact that Dr. Holmes himself 
took out a copyright makes it apparent that the parties had no such 
intention. The copyright of the magazines containing the final chap- 
ters, together with the author's copyright of the book, did not secure 
a valid copyright, since the object of the notice is to warn the public 
against the republication of a certain book by a certain author, and 
no person reading the two copyright notices would know that they re- 
lated to the same work. On their face they would seem to cover a 
totally différent purpose. It was held that the entry of a book under 
title by the publishers cannot validate the entry of another book of 
a différent title by another person. A fair inference from this dé- 
cision is that, if the magazine copyright had been in the name of 
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Dr. Holmes, the publication of the final chapters would hâve been 
protected, but, because the whole work was published serially without. 
any lawful copyright notice whatever, the right to exclusive publica- 
tion was lost. In the case of "The Minister's Wooing" the final 
chapters were put out with a notice proper so far as the magazine 
itself was concerned, but by persons net authorized to copyright the 
work; and this was done after Mrs. Stowe had published the whole 
book under proper copyright. As already stated, the appellate court 
held the magazine pubHcation to hâve been an abandonment. The 
Suprême Court held that, so far as the first 29 chapters were con- 
cerned, they, at least, became public property. Mrs. Stowe's copy- 
right of the balance would hâve been valid if it had not afterwards 
appeared in the magazine. Mrs. Stowe not having given notice in 
the succeeding numbers of the magazine of her copyright, such pub- 
lication vitiated it; the publishers' copyright not having given notice 
of the author's rights. In both cases the court expressed reluctance 
at being obliged to so décide, and we may well believe a différent 
resuit would hâve followed if the magazine copyright had been taken 
in the authors' names. Besides, the court was construing the law of 
copyrights as it was in 1860, and before the important amendments 
of 1891, hereafter referred to. 

The almost uniform practical construction of the copyright law 
has been to give the notice in connection with each number of a maga- 
zine, and this has been often sustairîed. Drone on Copyright, 144. 
Howell's Annotated Statutes of Michigan was held copyrightable in 
Howell V. Miller, 91 Fed. 129, 33 C. C. A. 407, including ail in the 
book which might fairly be deemed the resuit of the compiler's labors ;, 
reports of judicial décisions, so far as headnotes or ôther original 
matter is concerned, Callâghan v. Myers, 128 U. S. 617, 9 Sup. Ct. 
177, 32 L. Ed. .547; newspapers, Hafper v. Shoppell (C. C.) 26- 
Fed. 519; Id. (C. C.) 28 Fed. 613; London "Punch" held copyright- 
able, Bradley v. Hatten, L. R., 8 Exch. 1. The provisions of the copy- 
right law are to be broadly and liberally construed to insure to the 
author the product of his brain. Jenkins, J., in Holmes v. Donohue,^ 
(C. C.) 77 Fed. 179. In Tribune Co. v. Associated Press (C. C.) 
116 Fed, 126, the Chicago Tribune attempted to copyright, under con- 
tract, some-special télégraphie matter of the London Times, bv de- 
positing in the Chicago post office, on the evening before publication, 
the gênerai title of the newspaper, with sériai number and date, and 
by like deposit, immediately upon publication, of copies of the news- 
paper, each addressed to the Librarian of Congress. It was held by 
Judge Seaman that it was at least questionable whether a copyright 
can thus be secured for a newspaper. But as the défendant did not 
copy from the Tribune, but directly from the London Times after 
its publication in England, and as the matter published by the Times 
and Tribune was not identical, there was no infringement, nor was any 
copyright thus obtained. In England it was at first held that a news- 
paper was not a book or periodical in Cox v. Land & Water Journal 
Co., 39 L. J. Rep. 152, but the contrary was decided in Walter v. 
Howe, 50 L. J. Rep. 621, in Cate v. Newspaper Co., 68 L. J. Rep.. 
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288, and fînally by the Court of Appeals in Trade Auxilîary Co. v. 
Protection Ass'n, 58 L. J. Rep. 293. 

Whatever may hâve been the true construction of former copyright 
acts, and whether or not a newspaper is entitled to copyright, I think 
the international copyright act of 1891 has set the question at rest 
so far as periodicals lilce Harper's Bazar are concerned. Section 11 
of the act provides as follows: "Each number of a periodical shall 
be considered as an independent publication, subject to the form of 
copyrighting as above." 26 Stat. 1109 [U. S. Comp. St. 1901, p. 
3417]. The closing words evidently refer to the conditions prescribed 
for securing and retaining copyright — that is, the deposit of title of 
the periodical — the two copies thereof, and the notice of copyright to 
be given on the title page or page immediately following. If the 
notice of copyright is to be given in connection with each separate 
article published in a magazine, and not once* for ail, for ail contained in 
it, the language used to prescribe the duty of giving notice is not well 
adapted to the object sought ; for how is it possible to insert a notice 
on the title page, not of a periodical, but of an article ? The latter may 
hâve a title, but hardly a title page ; while the former has both. Did 
the publication of the story in Blackwood's Magazine, both in Great 
Britain and the United States, or of the British édition of the book, 
ail without notice of copyright, constitute a forfeiture or abandonment 
of complainant's copyright? This is purely a question of copyright, 
and not of the underlying literary property. Abandonment, forfei- 
ture, public dedication of the exclusive right of copy may be pre- 
sented in several aspects: (1) Abandonment or public dedication by 
the owner of a limited domestic copyright. (2) Acts of abandonment 
by the owner of foreign copyright. (3) Acts of abandonment by the 
owner of the remainder of the literary property left after the grant 
of limited domestic copyright, and which do not infringe on the latter. 
(4) Acts of the latter kind which do so infringe. I think that do- 
mestic copyright is forfeited or abandoned only in the first, and not 
in the other, cases, and that this conclusion follows clearly from the 
copyright act of 1874 and from the décisions on abandonment. 

It is insisted by counsel for défendants that the acts of the author 
of abandonment, in the case hère, by publishing in England and 
America without notice of copyright, were binding on Harper & Bros., 
depriving them, without their own act, of their copyright. It is so 
argued because the author could not confer upon Harper & Bros, any 
greater right thart she herself possessed ; and, assuming that thev had 
thepower to copyright in their own name, yet that right would be 
subject to ail subséquent conditions imposed upon the author. But 
the statute does not require the author to give the copyright notice. 
It provides that "no person shall maintain an action for the infringe- 
ment of his copyright unless he shall give notice thereof by inserting 
in the several copies of every édition published" the form prescribed. 
It is the owner of the copyright who is to give the notice, and he must 
insert it in every copy published by himself. The statute did not at- 
tempt the impossible or impracticable by compelling him to insert the 
notice in other publishers' éditions, but only those controlled by him- 
144 P.— 32 
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self. As said by the Suprême Court, in Thompson v. Hubbard, 131 
U. S. 123, 9 Sup. Ct. 710, 33 L. Ed. 76 : 

"ïtie plain déclaration of the statute Is that no person shall maintain an 
action for the infringement of hls copyright unless he shall glve notice 
thereof by Inserting the prescribed words in the several copies of every 
édition published. This meana every édition whlch he, as controUlng the 
publication, publishes." 

Harper & Bros, had no control over the acts of Blackwood & Son, 
either in Scotland or the United States, and were ignorant of the 
publication in New York of the American édition of Blackwood. 
How could they abandon their own copyright without their own voli- 
tion? Forfeitures are strictly construed. It would be a harsh rule 
which would compel a publisher to insist in his contract with the 
author on having his own copyright notice inserted in every copy of 
the work published by ail other persons. This might be highly im- 
practicable, and difificult of exécution. The statute should not be 
given such a construction unless imperatively required by its language, 
which, as we hâve seen, means nothing of the kind. In the case of 
G. & C. Merriam Co. v. United Dictionary Go., already cited, the 
owner of the copyright, after publishing the book in this country, 
took the plates to England and there printed and published additional 
copies, omitting, however, the notice of American copyright. Judge 
Kohlsaat very properly held this to be an abandonment of the copy- 
right. To constitute abandonment- there must be a clear, unequivocal, 
and décisive act of the person entitled, showing a détermination not 
to hâve the right relinquished. 1 Cyc. 5. Publication in a foreign 
country without the consent of the author is not an abandonment (Bou- 
cicault V. Wood, 2 Biss. 34, Fed. Cas. No. 1,693), or without the con- 
sent of the owner of the exclusive, right to publish in this country. 
Goldmark v. Kreling (C. C.) 35 Fed. 661. See also Haggard v. 
Waverly Pub. Co., cited in Geo. H. Putnam's work on Copyrights (U. 
S. C. C. Dist. N. J.) 144 Fed. 490; American Press Ass'n v. Daily 
Story Pub. Co., 120 Fed. 766, 57 C. C. A. 70, 66 L. R. A. 444. The case 
of Werckmeister v. Am. Lith. Co.' (C. C.) 117 Fed. 360, décides a 
contrary rule, but one which I think should not be follovved. The 
publication in Blackwoods' American édition seems to hâve been an 
infringement on Harper & Bros., not an abandonment by them ; but 
it is not necessary to décide this point. 

It is further insisted that as it is admitted défendants' publication is 
not taken from complainant's book, but from the aiithorized English 
■édition, published without notice of copyright, the case fails. This 
position is supported by quotation from Drone on Copyright, 399, 400, 
and Johnson v. Donaldson (C. C-) 3 Fed. 23. The Chicago Tribune 
Case is also in point hère, since the défendant in that case received and 
published télégraphie dispatches from the London Times covering ex- 
tracts from its columns ; and it was held that the Tribune could not- 
prevent this by copyrighting its own paper, covering other extracts 
or articles from the Times. But I think the rule inapplicable to this 
case, because défendants did something expressly prohibited by the 
copyright law. Section 4956 [U. S. Comp. St.- 1901, p. 3407], as 
added to in 1891, provided: 
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"During the existence of such copyright the Importatîon !nto the United 
States of any book so copyrighted, or any édition or éditions thereof, or any 
plates of tlie same, not made from type set * * * within tlie limlts of 
tbe United States, shall be and It is hereby prohibited." 

Défendants did just what is hère prohibited. They imported a 
substantial copy of "The Masquerader" not made from type set 
in this country. They are, therefore, within the condemnation of the 
law. They cannot be allowed to found légal rights on acts made un- 
lawful by being prohibited. In the dictionary case above referred to 
défendant imported the books, as did défendants hère, but they were 
made from plates made in this country. It did nothing prohibited. 
and was, with some reluctance on the part of the court, justified in 
so doing. But see the Merriam Case on appeal (C. C. A.) 146 Fed. 354. 

On the question of prohibited importation, a case of the bringîng in 
of a pièce of music published in Germany, and on which there was 
an English copyright, was presented in Pitts v. George & Co., 66 L. 
J. Ch. 1, 75 L. T. Rep. N. S. 330, where such importation was held 
unlawful. The international copyright act there in question was, 
however, quite différent from the American copyright law. 

The motion for temporary injunction should be granted. 



In re HBCKATHORN. 

(District Court, W. D. Pennsylvania. March 17, lOOG.) 

No. 3,029. 

1. Banketjptct — Recovert or Goods — Contkact — Sale ob Bailment — What 

Law Goveens. 

In a proceeding against a banlirupt's trustée to recover certain goods 
alleged to liave been balled and not sold to the bankrupt, whether the 
contract constituted a bailment or a sale is governed by the local law. 

2. Same — Bubden of Peoof. 

Where goods sought to be recovered from the bankrupt's possession 
and accounts claimed by the petitioners for goods sold by the bankrupt 
were standing on the bankrupt's books in his name, both the goods and 
the accounts were presumptively his, and the burden was on petitioners 
to show title thereto. 

S. SAIES — Sale Distinguished Fbom Bailment — Contbact — Constetjction. 
Goods were billed by petitioners to a bankrupt at deflnite priées and on 
fixed terms of crédit and discount ; the bankrupt undertaking to settle or 
pay for them and to be responsible for the freight. He also agreed to 
give petitioners his exclusive trade and to render accounts for goods 
sold every six months. He was also required to hold separate and in 
trust ail "goods unsold and ail currency, open accounts, notes, liens, 
mortgages, or other values received for goods sold," and that, where goods 
were sold on crédit, notes should be taken on blanks furnlshed by peti- 
tioners and made payable to their order, the bankrupt indorsing and 
guarantying them. Èeld, that the trust provision of the contract re- 
lated merely to the manner of payment for the goods, and that the con- 
tract was one of sale, and not of bailment. 

In Bankruptcy. On exceptions to the report of a référée on péti- 
tion of the American Agricultural Chemical Company for the réc- 
lamation of certain property delivered to the bankrupt under the fol- 
lowing contract: 
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W. Pa., Pan Handle, W- Va., Tearly Contract, 1906. 
The American Agrlcultural Chemical Company. 

Buffalo Sales Department, Dec. 30, 1904. 
To J. A. Heckathorn. P. O.: MeOasUn. County: Lawrence. R. R. Sta.: 
East Brook. County : Lawrence. State of Pa. 

We hereby agrée to shlp you, under the conditions and stipulations here- 
Inafter named, the followlng fertlllzers at prlces and terms named below : 

The terms and conditions of thls cpntract are as follows, and the prlces 
named below are net to us: 



Brands. 
Frelght Prepald. 


d 

a 

, a 

< 


4 
1 




Priée per 2,000 
Ibs. Inl67 or 
200 Ib. baga 
at your R E. 
Station in G. 
li. lots. 


Standard Disolved Bone Phs. 


1 
m 

3 

1 
2 


14 
10 
7 
8 
20 
9 
8 


2 
1 

2 

1 
10 


ÎI2 40 




13 40 


" A Fertilizer 


16 15 


** Guano 


18 00 




24 00 


Spécial Potash Mixture 


22 00 


Md. Spécial Compound Potash .' 


27 25 







If in less than car load lots, exeess frelght to be added. If ordered In 100 
po'md bags, 50 cents per ton addltional. 

We hâve the rlght to change the above prlces for the (ail trade by glvlng 
notice thereof on or before June Ist, 1905. 

You agrée to pay freight on ail shlpments and send us your paid frelght 
/âlls, whlch we wlU pass to the crédit of your account 

Full settlement for spring shlpments shall be made by you not later than 
July Ist, 1905, in cash or by notes (given by purchasers of thèse goods) re- 
ceived and endorsed by you. If settlement Is made in cash at aboYe date, 
we will allow you a discount of five per cent (5%) from the face of the In- 
voices. For ail cash recelved prior to July Ist, 1905, we wlll allow you an 
addltional discount from the face of the invoices at the rate of six per cent 
(6%) per annum from the date of such prepayment to July Ist, 1905. For 
ail cash recelved after July Ist, and prlor to December Ist, 1905, we will al- 
low you a discount at the rate of one per cent (1%), per month, to December 
Ist, 1905. 

Full settlement for fall shlpments, Including goods on hand at the end of 
this season, shall be made by you not later than December Ist, 1905. In 
cash or notes (given by purchasers of thèse goods) recelved and endorsed by 
you. If settlement Is made in cash at above date, we will allow you a 
discount of five per cent. (5%) from the face of the invoices. For ail cash 
received prlor to December Ist, 1905, we wlll allow you an addltional dis- 
count from the face of invoices, at the rate of six per cent. (6%) per annum 
from the date of such prepayment to December Ist, 1905. 

For conditions of settlement, see reverse side of contract This contract 
written and printed, constltutes the entlre agreement and no verbal under- 
standing will be recognized. The above-named provisions of thls contract 
as well as those on the reverse side of this agreement, whicii are, and are to be 
considered as a part of this contract, shall not be In force until accepted by the 
Home OfHce. 

Slgned In tripllcate, thls 30th day of December, 1904. 

The American Agrlcultural Chemical Company. 
Standard Fertllizlng Works. 

D. M. Oaplin, Salesman. 

Accepted on conditions named and I agrée to give you my exclusive Fer- 
tillzer trade. 

[Name] J. A. Heckathorn. 
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The following terms and conditions are and are to be considered as a 
part of the terms and conditions stated upon the opposite side of this con- 
tract form: 

You agrée to^render us an account of goods on July Ist, also on December 
Ist, 1906. 

It is agreed that you will hold in trust and separate, for the settlement of 
our account with you, ail of sald goods unsold and ail currency, open ac- 
counts, notes, liens, mortgages or other values recelved for ail goods sold. 

This contract is subject to suspension in case of fire, accident to our works, 
or other causes. 

We hâve the right to ship said goods or any part thereof, from any fac- 
tory. 

We réserve the right to cancel this contract at any time we deem proper, 
but in event of such cancellation, the provisions of this contract shall govern 
the closing of ail business begun thereunder. If settlement lis made In pur- 
chasers' notes, said notes shall be made out on blanks furnished by us, pay- 
able to our order at some bank. If for sprlng settlement, to be dated not 
later than July Ist, and mature not later than December Ist, 1905, without 
interest. If for fall settlement, to bear interest at the rate of six per cent. 
(6%) per annum, from a date not later than December Ist, 1905, and mature 
noi; later than October Ist, 1906. You agrée to endorse such notes and guar- 
antee payment of the same thereon at maturlty, with interest, and you also 
agrée to waive protest, demand and notice of non-payment and ail right to 
require the holders of sald notes, by written or other notice, to commence 
action against the makers of said notes if a right of action accrue thereon. 
You also agrée to waive ail homestead exemptions as to any obligations 
under this contract. 

If we request it, you agrée to give your own note, payable in bank, with 
the express understanding that said note is to be received by us as évidence 
of sales and in confirmation of your guaranty as above stated and not as 
payment; and notwithstanding the réception of said note, ail accounts, and 
notes, and moneys received for goods are to remain our property, but your 
said note shall be enforceable to the extent of ail losses suffered by us on ail 
sales made and guaranteed by you. 

A. W. Gardner, for petitioners. 
Wylie McCaslin, for trustée. 

ARCHBALD, District Judge.^ As în so many cases vvhich corne 
up where dealings are had with a person of limited means and meager 
crédit, the transaction hère has the appearance on its face of seeking 
to hâve the advantage of a sale and at the same time retaining the 
security of a bailment. This is a difficult thing to do, and we need 
not be surprised if the petitioners havé not bèen more successful than 
hâve others. Claim is made in thèse proceedings to certain fertilizers 
shipped to the bankrupt; which he had on hand at the time of his 
bankruptcy, amounting to $48.78; and also to certain accounts with 
customers to whom he had made sales, amounting to $88.80 more. 

As the basis of this claim, ît is contended that the bankrupt was a 
factor or agent merely, selling thèse fertilizers for and account of the 
petitioners, from whom they were received, and to whom, as it is said, 
they belonged, justifying their présent assertion of title. There is 
no évidence of the relation of the parties other than the written con- 
tract between them, and the case turns, therefore, on the proper con- 
struction to be given to it 

1 Speclally assigned. 
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Thisis a Pennsylvania transaction and is governed by the local 
law. Hewit V. Berlin Machine Works, 194 U. S. 296, 34 Sup. Ct. 690, 
43 ly. Ed. 986.; . The goods, being in the possession of the bankriipt, 
and the accounts on his books, standing in his name, are both pre- 
sumptively his, and the burden is on the petitioners to show other- 
wise; any doubts upon this subject being résolved against them. In 
re Murphy Bàrbee Shoe Co., 11 Am. Bankr. R. 4S8 ; In re Tice (D. C.) 
139 Fed. 52; In re Wood (D. C.) 140 Fed. 964. The trustée in any 
such controversy is invested with the rights of creditors. In re Butter- 
wick (D. C.) 131 Fed. 371; Taras v. BuUit, 35 Pa. 308; Duplex Print- 
ing Press Ço. v. Clipper Publishing Co., 213 Pa. 207, 63 Atl. 841 ; Eng- 
lish V. Ross (D. C.) 140 Fed. 630. He is not limited like'an assignée 
under the state law, who is merely a représentative of the debtor. 
Wright V. Wigton, 84 Pa. 163. Keeping this in mind, and looking to 
the writing, in accordance with which the goods were delivered, we find 
that they were billed to the bankrupt at definite prices, and upon fixed 
terms of crédit and discount; the bankrupt on his part undertaking ta 
settle or pay for them and to be responsible for the freight. Thèse are 
the ordinary marks of a sale, and not of 'an agency, which there is noth- 
ing in the other provisions of the contract to directly suggest. It is on- 
ly indirectly and by implication that it is sought to be made out. It is 
pointed out for instance that the bankrupt was to give to the peti- 
tioners his exclusive trade; that accounts of goods sold were to be 
rendered every six months on July Ist and ÎDecember Ist; that he 
was required to hold separate and in trust ail "goods unsold, and ail 
currency, open accounts, notes, liens, mortgages, or other values, re- 
ceived for goods sold"; and that, where they were sold on crédit, 
notes were to be taken on blanks f urnished by the petitioners, and made 
payable to their order, the bankrupt indorsing and gùarantying them. 

But, while this may steer close to the line, it does not necessarily 
make out a case of principal and agent such as is eontended for. It 
is the rather suggestive of an attempt, as is said above, to hâve the 
benefit of a sale without the responsibility for it, disposing of the goods 
at a price and at the same time retaining a hold upon them and upon the 
proceeds derived from their sale. But why this beating about the 
bush when a direct course was open to them? If the intention was 
that the bankrupt should receive and sell the goods, for and on account 
of the petitioners, upon a commission, it would hâve been easy, in so 
many words, to say so ; and the failure to do it can but be regarded as 
significant. There was no difficulty, if that was what was sought ta 
be provided for, in having the bankrupt responsible for the solvency 
of purchasers and the collection of the accounts against them, with- 
out afïecting the relation; this being accomplished by means of a del 
credere engagement, familiar to ail. 19 Cyc. 153. It was also possible 
to arrange that the bankrupt should look for his commissions as factor 
to ail over and above a certain sum, accounting only for that amount. 
McCulIough V. Porter, 4 Watts & S. 177, 39 Am. Dec. 68; Keystone 
Watch Co. V. National Bank, 194 Pa. 535, 45 Atl. 338. But, without 
providing for anything of that kind, the contract was drawn with ail 
its pecularities in its présent form. 



IN RE MAHEE. 503 

Taking into consideratîon what might hâve been provîded in the 
directions suggested, and having regard to tlie gênerai effect of the 
writing, it is difficult to escape the conclusion that a sale was not only 
intended, but was as a matter of law brought about, which the particu- 
lar provisions which are relied upon are not sufficient to qualify. 
Thèse go merely to the matter and manner of payment, after ail, for 
which the bankrupt under ail circumstances is made liable, subject to 
which the goods from the outstart are his. In re Tice (D. C.) 139 Fed- 
52; In re Poore, Id. 862. 

The report of the référée is confirmed, and the pétition is dismissed, 
with costs. 



In re MAHBR et aL 

(District Court, D. Massachusetts. March 26, 1906.) 

No. 8,165. 

1. Bankbuptcy — Pkefeeences — Recovebt. 

Where payments were made by bankrupts to their creditor wlthln four 
months prlor to the institution of bankruptcy proceedings, and the 
creditors had no reasonable cause to believe that it was tbereby intend- 
ed to give a préférence, the payments were not voidable by the trustée, 
nor was the creditor bound to surrender the same as a condition of his 
right to prove bis debt In the banl£ruptcy proceedings. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, §§ 
255-258.] 

2. Same— Peefeeences— DisoHAKGE— Resistanoe— Geoitnds. 

Bankr. Aet July, 1898, c. 541, § 14, subd. 4, 30 Stat 550 [U. S. Comp. 
St. 1901, p. 3427], as amended by Act Gong. Feb. 5, 1903, c. 487, 32 Stat. 
797 [D. S. Comp. St Supp. 1905, p. 684], provlding that a bankrupt's 
discharge shall be denied if at any tlme subséquent to the flrst day of 
the four months Immediately preceding the filing of the pétition he shall 
hâve transferred, removed, destroyed, or eoncealed, etc., any of his 
property with Intent to hinder, delay, or defraud his creditors, does 
not include a mère preferential payment made to a creditor which 
did not constitute a transfer of property with Intent to defraud other 
creditors. 

3. Same — Featjd — Evidence. 

Where bankrupts, while Insolvent and Indebted to a creditor to the 
amount of several thousand dollars, made several payments of from $100 
to $250 each within four months prier to the commencement of bank- 
ruptcy proceedings, for the purpose of inducing the creditor to continue 
to supply material with which to enable the bankrupts to continue their 
business, and such payments did not reduce the assets available to 
creditors, but operated to prevent an earlier wlthdrawal of crédit on 
which the bankrupts were relying, such payments were not fraudulent. 

In Bankruptcy. On spécifications of objection to discharge. 
The following is the report of Référée Olmstead : 

Thèse were spécifications of objection to the discharge of the debtors, and 
raised the question whether a préférence constitutes a bar -to a discharge. 
The flrst spécification, relating to failure to keep books of aceount, was 
expressly waived by tbe objecting creditor, and reliance was had upon the 
second and tliird spécifications only. The facts I find to be as follows : 

The copartnersliip of Maher Bros., consisting of Thomas F. Maher and 
Richard D. Maher, started in business In the year 1902, dealing lu North 
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River flagging and Mue stone. They .carrled on this business contînuonsly 
from that time ddwn to October 23, 1903. On the latter date bankruptcy 
prôceedings weré^ Instltuted under a volùntary pétition flled by the copart- 
nership and an individùal pétition by Thomas F. Maher. The évidence 
showed that from the: beginning of their business career they were indebted 
to two principal creditors, to wit, A. H. Woodward & Co. and the Newark 
Blue Stone Company, the latter being represented by A. H. Woodward, and 
that as they eontinued in business thèse concerns gave them crédit, and " 
the debtors became increasingly in debt to them. In -fact, the évidence 
showed that they were practically the hackers of the debtors, 'and eontinued 
to aid them in earrying on the business in the hope that the debtors might 
obtain in the future some profitable contracts from whieh they could recover 
their standing. Durlng four months prior to the flling of the pétition the 
debtors made payments in the ordlnary course of business to the creditors 
A. H. Woodward & Co. and Newark Blue Stone Company, and it also ap- 
peared that like payments were made to the objecting créditer, Lemuel E. 
Demèlman, and the debtors contended at the hearing that the créditer was 
estopped to object to their discharge on this very ground of paymeut. The 
effect of thèse payments to Woodward & Co. and the Newark Blue Stone 
Company was, iû reality, not to reduce the amount of assets available for 
the creditors, but had the efCect of increasing the crédit and supplies ex- 
tended to the debtors. See Kaufman v. Tredway, 195 U. S. 271, 25 Sup. 
et 33, 49 L. Ed. 190. I find, therefore, as facts, as shown by the testimony, 
that the debtors, first, did not make any préférence, inasmuch as the 
creditors had no reasonable cause to believe that a préférence was intended, 
even though the debtors may hâve been Insolvent at the time the payments 
were made. Secondly, I find, as shown by the testimony, that the debtors did 
not withln four months preceding the flling of the pétition transfer any 
property as a payment with intent to hinder, delay, or defraud their 
creditors. 

The creditor's contentions, as stated in bis brief, are as foUows: First, 
under the présent bankruptcy act (section 14b, subd. 4, Act July 1, 1898. 
30 Stat. 550, c. 541 [U. S. Ûomp. St. 1901, p. 3427], as amended by Act Feb. 
5, 1903, c. 487, § 4, 32 Stàt. 797 [U. S. Comp. St. Supp, 1905, p. 684] ) a 
fraudùlent préférence Is a bar to a discharge ; second, the bankrupts, on the 
évidence submitted, hâve eommitted a fraudùlent préférence within said 
section. In other words, the contention, of the objecting créditer is that 
a transfer of property within four months amounting to a préférence, under 
the provisions of section 14b (4), is a bar to a discharge. 

It is provided in section 1, Subd, 25, "that 'transfer' shail include the sale 
and ëvery other and différent metbod of disposing of or parting with prop- 
erty, or the possession of property, absolutely ' or conditionally, as a pay- 
ment, pledge, mortgage, gift or- security." In section 14b, subd. 4, th^-' 
Word "transferred" is uaed, and as a payment is included in the définition of 
transfer, and as the debtors made payments in this case the créditer in- 
sists that the act of the debtors is brought within the provisions of sub- 
division 14b, notwithstandlng the facts do not warrant, as I hâve found 
them, that such payments were made with intent to hinder, delay or de- 
fraud their creditors, or even constituted a préférence as deflned In sec- 
tions 60a and 60b, 30 Stat. 662 [U. S. Comp. St. 1901, p. 3445.] 

The objecting creditor's contention is, however, that the word "transfer" 
is broad enough to include a préférence, and the argument in hia very able 
brief is directed to show that such an inferenee is deducible from the dé- 
cisions and course of législation, both in England and this counfry. With- 
out undertaking to make a comparison of the English statutes or to examine 
carefully the English décisions, it may be possible to détermine whether 
Congress intended to malce a préférence a bar to a discharge by an historical 
and comparative examination of the présent so-called "Torrey Bill" and the 
so-ealled amendatory "Ray Bill." 

Without attempting to examine eongressional législation earlier than Act 
March 2, 1867, c. 176, it was provided by section 29 of that act (14 Stat. 
531; Rev. St. § 5110, cl. 5) that no discharge to a debtor should be granted 
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"if he bas given any fraudulent préférence contrary to the provisions of 
this act, or made any fraudulent payment, glft, transfer, conveyance or as- 
signment of any part of hls property." The original Torrey blU (H. R. 
3,316) introduced in tlie Fifty-Flrst Congress on December 20, 1889 (section 
54, subd. 5), provided as follows: "Given a préférence as herein deflned, 
under an assignment for the beneflt of creditors, or otherwlse, wbich bas 
not been surrendered; (8) made a transfer of bis property, wbich any 
creditor wbo bas proved bis debt in the proceedings might, at the time of the 
banJiruptcy, bave impeached as fraudulent, if he had then been a judgment 
creditor, unless sucb property sball bave been surrendered to the trustée." 
For the hlstory of the Torrey bill, see In re Murphy (D. C.) 3 Am. Bankr. 
Rep. 499, 501. It is to be observed that tbe first section of the original 
Torrey bill also contained substantially tbe same définition of a transfer as 
exists in tbe présent act ; but it is also to be noted tbat tbis act as al- 
ready quoted contained grounds of objection not contained in tbe présent law 
as amended. Tbe provision in relation to préférence and transfers quoted 
from the original Torrey bill continued in substantially the same form down 
to tbe Flfty-Fifth Congress. 

In tbe spring" of 1897 Président McKinley called an extra session of Oon- 
<;ress, and a bill vvas introduced in the Senat^, sometimes linown as the 
"Lindsay Bill" (Cong. Rec. Ist Sess. April 5, 1897, p. 607, c. 1035, § 51, 
subd. 2), wbich contained this provision : "Given a préférence as hereip 
deflned, after the passage of this act, wbich bas not been surrendered to 
tbe trustée; (4) made a transfer of any of bis property, which any creditor 
wbo bas proved bis claim in the proceedings, might, at tbe time of flling 
the pétition, bave impeached as fraudulent if be had been a judgment crédit- 
er, unless such property sball bave been surrendered to the trystee." On 
December 16, 1897, this same act, known as the "Henderson" or "Torrey'' 
bill, was introduced in the House as a substitute for Senate Bill, 1035, and 
contained in section 13 the same provisions as already quoted. Gong. Rec. 
55tb Cong. 2d Sess. Feb. 16, 1898, p. 1780. In this form the bill passed tbe 
House and went to a conférence, having been substituted for the so-called 
Senate "Nelson Bill." As the resuit of a conférence, the provisions as to 
préférence and fraudulent transfer were striclien out. See Statement of 
Conférées, Cong. Rec. 55th Cong. 2d Sess. p. 6428. Thus Congress deliber- 
ately rejected any provisions maljing a préférence or fraudulent transfer 
a bar to a discharge. 

The leamed counsel for the objecting creditor in bis brief alluded to a 
report of the executive committee of the "National Association of Référées 
in Bankruptcy," and bas sought by the report of this association to show 
tbat in the opinion of the référées a transfer was intended by them to in- 
clude a préférence. It may not be out of place, as counsel rely upon this 
authority, to briefly explain the purpose and objects of tbis association. In 
order tbat tbe country might bave the benefit of uniform procédure, the sug- 
gestion of merchants, and that any improvements or defects which had been 
called to the attention of tbe référées In the administration of the law might 
be brought to the notice of Congress, it was deemed proper and advisable 
tbat the various référées should organlze in an association of tbis nature, 
and before the final enaetment of the Ray bill, February 5, 1903, four conven- 
tions of the référées had been beld, to wit, at Chicago, Saratoga, BufCalo, 
and Milwaukee, at which conventions the subject of perfecting amendments 
to the law was considered, and a pretty gênerai discussion was bad at such 
conventions on ail subjects, except tbose in relation to compensation of the 
référées, upon which subject they had voted never to make any suggestions. 
The propriety of sucb action Is readily understood wben it is considered that 
tbe Constitutions of several states, among them notably Illinois, and the 
statutes of others, require tbe judiciary to make recommendations to the 
Législature in relation to tbe subject of législation and any needed improve- 
ments. This, in America, is the common practice of the executive in ail the 
States. See Article of Référée Eastman, 1 Nat. Bankr. N. 378, July 15, 1899. 

On Marcb 21, 1900, the executive committee of this association, of which 
Keferee Hotehkiss, of Buflfalo, one of the ablest experts on the subject of 
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bankruptcy and Ihe edltor of the fourth édition of Collier on Bankruptcy, 
was chairman,. issued a report In this report, on pages 17 and 18, as ground» 
of objectlttn to a: discharge, were recommended tlie following: "Section 14b 
(4) made a frauciulent préférence which bas net been surrendered : witbln 
ten days after demand by a receiver or trustée," and subdivision 5 "made 
a fraudulent transfer of any portion of hls property to any person"; thua 
recommending a restoratlon of the provisions as they had orlginally appeared 
in the act of 1867 and In the so-called "Llndsay" and "Torrey" bills, as 
before quoted. On December 3, 1900, thls executive committee met at Elmlra, 
N. Y., at whlch meeting Congressman Ray, who had succeeded Bepresenta- 
tive Henderson as the chairman of the judiciary committee of the House, was 
présent On the following day the committee adjourned Its session to New 
York City, and at its conférence there was alded by the advlce and assist- 
ance of Ex».Tudge Addlson Brown. At tSIs latter meeting the subject of 
grounds of objection to a discharge was dlscussed, and the writer called the 
attention of'the committee to the fact that Congress had in the development 
aud évolution of the Torrey blU rejected a préférence as a bar to a dis- 
charge, and also to the fact thaï the Législature of Massachusetts had also 
amended Its Insolvency law by the omission of the préférence feature as a 
bar to a discharge. See Acjs 1886, p. 295, c. 322. It was then decided to 
omit the provision, as it appeared In the Executive Commlttee's Report on 
page 18, of a fraudulent préférence as a bar to a discharge, leavlng a fraud- 
ulent transfer aa a bar to a discharge. Thus It Is évident that the omission 
of a préférence on the part of the référées was a dellberate act and this 
report cannât, therefore, be clted as an authorlty for the proposition as 
malntained by the counsel for the objectlng créditer. On February 13, 1901 
(5Cth Gong. 2d Sess. H. R. 14,187), Congressman Ray introduced in the House 
the original "Ray Bill," and on the margln of thls bill a prlnted référence 
was made to the Référées' Report p. 18, and thls blll omitted the provision 
as to a préférence as flnally recommended by the référées. No action was 
taken on thls bill at this short session of Congress. 

On April 16, 1902 (67th Cong. H. B. 13,679), Chairman Ray Introduced a 
bill containing the same provisions as to a fraudulent transfer. Section 6, 
subd. 4. Thls blll passed the House on June 17, 1902. After It had been 
referred In due course to the Senate Judiciary committee, its considération 
and Improvement was delegated to Senator Nelson, and the clause in section 6, 
"Made a fraudulent transfer of any portion of hls property to any person," 
was stricken out and redrafted by Senator Nelson and.accepted by the 
Senate in the form asit now appears In the act as flnally enacted, and the 
House, on January 28, 1903, concurred in the Senate amendments. Gong. 
Bec. 57th Cong. 2d Sess. p. 1427. 

It Is perfectly apparent that the wordlng of thls provision, "Made a fraudu- 
lent transfer of any portion of hls property to any person," was to Senator 
Nelson's mlnd and to Congress, as judged by its final action, too uncertain, 
vague, and indeflnite, and that Senator Nelson sought to make It apply, as 
it was Intended by the référées that It should apply, and as it has been con- 
strued In ail prier législation In the absence of the définition of the word 
"transfer" to apply, to conveyances made In fraud of credltors, as, for in- 
stance, , such conveyances as were Included under the statute of Elizabeth, 
where the debtor made fraudulent transfers of hls property, either wlthout 
considération or with a vIew to conceallng hls assets from hls credltors. A 
pretty good instance of such a fraudulent transfer will be found In the case 
of Blennerhassett v. Sherman, 105 U. S. 117, 121, 26 L. Ed. 1080, and a èom- 
parison of the flnal draft of thls provision wlth the almost Identical, or sub- 
stantially simllar, language of subdivision 1 of section Sa of the act (Act 
July 1, 1898, C 541, 30 Stat 546 [U. S. Comp. St 1901, p. 3422]), would ap- 
pear to rénder It almost concluslve that Congress Intended to create as a 
bar to a discharge only such acts as would be comprehended within the 
actions or acts referred to In sald section 3a (1) as grounds of bankruptcy. 
It is also to be observed that In section Sa, subds. 2, 3, when Congress in- 
tended to refer to a préférence, It used explieit and unmlstakable language. 

From the foregolug historical évolution of the Torrey bill and its amend- 
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ments, it Is perfectiy clear that Congress intended in the passage of the Tor- 
rey bill in the Fifty-Fitth Congress to exclude both préférences and fraudiilent 
transfers as bars to a discharge, and that, when it restored in the Ray bill a 
fraudulent transfer as an additlonal bar, it purposely omitted préférences, 
and took pains by adopting the phraseology of section 3a (1), to so formu 
late the language that there should be no real grouud for contending that the 
Word "transfer" was broad enough to include a préférence. This line of 
argument is fortified by the reasoning so ably expressed by Judge Coït, in 
Re Marshall Paper Co., 102 Fed. 872, 873, 43 0. G. A. 38: "Where a former 
act contains an express exception, and the flrst drafts of a later act relative 
to the same subject contains the same exception, and this exception is 
omitted from the act as flnally enacted, and other provisions in the act are 
made to conform with this change, we cannot but conclude that Congress 
intended to make the change, and the courts should not seek to render it 
nugatory by a forced construction." 

The counsel for the objecting creditor in his brief placed especial reliance 
upon Pirie v. Chicago Title & Trust Co., 182 U. S. 438, 21 Sup. Ct 906, 45 L. 
Ed. 1171. The doctrine of this case has been very materially weakened, if 
not purposely superceded, by the amendment of February 5, 1903, to sections 
57g, 60a, and 60b, Stat 799, c. 487 [U. S. Comp. St Supp. 1905, pp. 688, 
689], so that this décision would appear to be no longer the governing rule. 

No case has been cited since the amendment of 1903 to show that a préf- 
érence constitutes a bar to a discharge. AU the décisions since the amend- 
ment are cases of fraud or fraudulent conveyances. In re Gift (D. C.) 130 
Fed. 230; In re Dauchy, 130 Fed. 532, 65 C. C. A. 78; In re Miller (D. C.) 
135 Fed. 591. 

While it is undoubtedly true that some of the gênerai principles and pur- 
poses of bankruptcy announced in the brief of the learned counsel for the 
objecting creditor are true, especially the doctrine that equality is equity, it 
is to be observed that a préférence Is after ail only a constructive fraud. 
Randolph v. Scruggs, 190 D. S. 533, 536, 23 Sup. Ct. 710, 47 L. Ed. 1165 ; Kep- 
pel V. Tifiin Savings Bank, 197 U. S. 356, 25 Sup. Ct 443, 49 L. Ed. 790 ; In 
re George and Procter, 1 Low. 409, 411, Fed Cas. No. 5,325 ; In re Goodfellow, 
1 Low. 510, 513, Fed. Cas. Noi 5,536. 

It certainly cannot be possible under the présent law that a creditor ean 
receive a préférence, retain it, afterwards prove his debt, and at the same 
time successfully resist the very debtor's discharge from whom he received it, 
on the ground that he had given a creditor a préférence. If Congress had 
intended such a resuit or rule, it would hâve definitely and distinctly provided 
such a ground as a bar to a discharge. 

I would accordingly reeommend that the discharges be granted to both 
debtors, and the briefs of learned counsel on the facts and law and the 
agreement as to the évidence are herewlth submitted and made a part of 
this report 

Walter N. Buffum, for objecting creditor. 
Robert W. Light, ior bankrupt. 

DODGE, District Judge. The référée has reported that the spécifi- 
cations of objection which were relied on before him are not sustained. 
Those spécifications were that within four months before the filing of 
their pétition the bankrupts had transferred property or had made 
money payments to certain persons with intent to hinder, delay, or 
defraud their creditors. 

The évidence in the case establishes, at môst, that within the four 
months referred to and while insolvent the bankrupts transferred prop- 
erty at various times to one of their creditors with intent to prefer that 
creditor over their other creditors, such as would make the transfers 
acts of bankruptcy under section 3a (3), Bankr. Act July 1, 1898, 
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c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3423]. The transfers 
referred to consisted in payments of money on account of existing in- 
debtedness. It is contended that they were transfers with intent to 
hinder, delay, and defraud the bankrupts' creditors, such as are made 
a ground for refusai of discharge by section 14b (4), Act Feb. 5, 1903, 
c. 487, 33 Stat. 797. [U. S. Comp. St. Supp. 1905, p. 684]. I find 
nothing in the évidence which would in any case warrant a finding 
that the bankrupts' intent regarding the payments was an intent to 
hinder, delay, or defraud creditors in any other sensé than that it 
was an intent to prefer the creditor paid. 

AsSuming that the efïect of the payments was to enable the creditor 
paid to obtain a greater percentage of his debt than other creditors of 
the same class, they were préférences according to the définition given 
in section 60a, Act Feb. 5, 1903, c. 487, 32 Stat. 799 [U. S., Comp. St. 
Supp. 1905, p. 689]. It is apparently net contended, and in any case 
the évidence does not show, that the creditor had reasonable cause to 
believe that it was intended to give a préférence by the payments. 
Therefore they were not voidable by the trustée under section 60b, nor 
were they préférences such as the creditor is required to surrender as 
a condition of proving his debt by section 57g. 

If, therefore, the évidence be regarded as having established an in- 
tent on the bankrupts' part to prefer the creditor who received the 
payments, the question will be whether they are thereby shown to 
hâve been made with intent to hinder, delay, or defraud creditors 
within the meaniiîg of section 14b (4). In other words, as applied 
to a payment to one créditer by an insolvent, is an intent on his part to 
prefer that creditor, but fraudulent in no other sensé, within the 
meaning of "intent to hinder, delay, or defraud his creditors," as 
those words are used in section 14b (4)? 

In section 3a (1) and (2), where the purpose is to make preferen- 
tial transfers by an insolyent and also fraudulent transfers, both of 
them acts of bankruptcy, the two kinds of transfer are separately 
mentioned and differently described. In section 57g, where the pur- 
pose is to require a creditor who has been the récipient of either a 
preferential or a fraudulent transfer to surrender what he has re- 
ceived as a condition of the allowance of his daim against the estate, 
the same thing is done by référence to the différent sections which ' 
make preferential transfers voidable (section 60b) and fraudulent 
transfers void or voidable (section 67e). If the purpose of section 
14b (4) is to make a preferential transfer equally a ground of ob- 
jection to a discharge with a fraudulent transfer, it is difficult to 
understand why the saroe course was not there followed, or why the 
use of that language pnly which is elsewhere used to déscribe fraud- 
ulent transfers only was alone relied on to accomplish the purpose. 
The indication, therefore, from the language used, that section 14b 
(4) is not intended to -accomplish any such resuit, but is intended 
to make only fraudulent transfers in the ordinary sensé, not including 
preferential transfers, grounds for refusing discharge, seems to me to 
be very strong. 

The différence between the two kinds of transfer just referred 
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to is and always has been a différence perfectly well recognized and 
understood. If has been repeatedly discussed by the courts, as in 
Githens v. Shiffler (D. C.) 112 Fed. 505, where it was said, "An 
intent to prefer is not to be confounded with an intent to defraud 
nor a preferential transfer with a fraudulent one." It is difficult to 
believe that they hâve been thus confounded in the act. 

Under Bankruptcy Act March 2, 1867, c. 176, preferential trans- 
fers were eqyally with fraudulent transfers objections to the bank- 
rupts' discharge. Section 29 (14 Stat. 531), which made them so, 
separately and specifically mentions and describes both kinds. See 
Rev. St. § 5110, cl. 5, where the language is : 

"If the bankrupt has given any fraudulent préférence • * • or has 
made any fraudulent payment, gift, transfer, conveyance or assignment of 
any part of his property," etc. 

See, also, clause 9, of the same section. 

The présent act, as originally passed and as it stood until 1903, did 
not admit either preferential or fraudulent transfers as grounds of 
objection. So clearly and fully has the référée set forth in his re- 
port the history of the amendments to section 14, which relate to 
this subject, in each successive stage of the discussion regarding them 
prior to their enactment in 1903, that I find no occasion to do more 
than to refer to his statement, so far as that history is concerned. 
I agrée with the référée in the belief that the intent o£ Congress 
thereby disclosed in enacting section 14b (4) was (1) not to make 
both preferential transfers and fraudulent transfers grounds of ob- 
jection, as they had been under the act of 1867; (2) to make fraudu- 
lent transfers only grounds of objection; (3) not to include prefer- 
ential transfers in the language finally adopted for the above pur- 
posés, and now forming section 14b (4). The conclusions reached 
by a considération of previous législation and of the history of the 
amendment referred to are thus in accord with the conclusion above 
reached by examination of its language as it now stands in the 
bankruptcy act, and the relation which that language bears to other 
provisions found elsewhere in the act, concerning the two kinds of 
transfers and the effect to be given to each, respectively. 

Transfers with intent to prefer ~ a créditer are often referred to 
as "fraudulent préférences." While fraud, in one sensé, is no doubt 
involved in ail such transfers, it is fraud of a différent kind from 
that involved in transfers "with intent to hinder, delay or defraud 
creditors" according to the ordinary meaning of those words. In 
a preferential transfer the fraud is constructive or technical, consist- 
ing in the infraction of that rule of equal distribution among ail 
creditors, which it is the policy of the law to enforce when ail cannot 
be fully paid. In a fraudulent transfer the fraud is actual, the bank- 
rupt has secured an advantage for himself out of what in law should 
belong to his creditors, and not to him. In this familiar distinction 
there is found, as it seenis to me, a further and strong ground for 
the belief that language commonly employed for the purpose of 
describing transfers objectionable for fraud of the latter kind and 
such transfers only is not used in section 14b (4) in that wider sensé 
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necessary to make ît include transfers objectionable only for fraud 
of the former kind. Thus, in construing the act of 1867, Judge Low- 
ell declined to say that the words, "Any fraud whatever contrary 
to the true intent of this act/' in the section which defined the grounds 
upon which discharge was to be refused, included merely technical 
f rauds created by the section declaring what should be acts of bank- 
ruptcy. The words might no dotïbt, it was said, "include ail f rauds 
in fact whether specifically defined in any part of Jhe statute or 
not, but hardly [to] mère acts of bankruptcy as such." Re Locke, 
1 Low. 293, 296, Fed. Cas. No. 8,439. 

For the reasons above stated, I agrée with the refereè that a préf- 
érence is not made a bar to a disçharge by the act. T hâve thus far 
assumed that the transfers relied on in this case were in fact préfér- 
ences made with intent to prefer the créditer who received them. 
If such an intent is to be found, it must rest mainly upon the pre- 
sumption which arises from the fact that this particular creditor was 
paid when the bankrupts knew or ought to hâve known that thc) 
were insolvent and unable to pay ail their creditors. The bankrupts 
were insolvent, and must be held to hâve known that they' were 
insolvent. I find nothing, however, in the évidence, which adds to 
the force of the presumption referred to, and, on the contrary, mucb 
that tends to weaken its force. The continuance of the bankrupts' 
business depended upon this creditor. He furnished the materia! 
they used*, and they had been in his debt for material from time to 
time furnished by him ever sinçe they began business in 190^, pay- 
in^ ^im from time to time on account as they were able. At thc 
tiiV4* of the payments. in question they had been running behind, their 
indebtedness to him had been increasing,. but they were hoping to 
obtain, some profitable contracts which would enable them to con- 
tinue their business with ultimate profit, instead of loss. The pay- 
ments made to the creditor during the last four months before bank- 
ruptcy were made, as previous payments had been made, on account, 
jis they were able to obtain money, in order that he might continue 
to supply them with the material without which they could not con- 
tinue their business. They were not payments of the whole indebt- 
jdness due the creditor or of any considérable part of it. On the 
contrary, they did not amount to $1,000 in ail, whereas the whole 
indebtedness amounted to several thousands. The payments were in 
amounts of from $100 to $250 each, at intervais of a month or 
thereabout. Chargeable as the bankrupts were with knowledge of 
their insolvent condition, they were not contemplating any stoppage 
of their business or bankruptcy, but were hoping and doing their 
best to continue. It was only after the payments had been made 
that they were compelled to stop, because the creditor referred to 
then at last declined to go on supplying them with their material. 
Upon ail the évidence, I do not think the bankrupts are shown to hâve 
designed any advantage to the creditor who received thèse payments. 
I also agrée with the référée that the payments are not shown to 
hâve reduced the assets available to creditors, but that their efïect. 
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on the contrary, appears to hâve been to prevent an earlier with- 
drawal of the crédit and source of supply upon which the bankrupts 
were then relying. I adopt the referee's conclusion that the spécifica- 
tions are not sustained. 
Discharge ordered. 



NEW YORK COTTON EXCH. V. HUNT. 
SAME V. DDNCAN et al. 
(Circuit Court, W. D. Tennessee, B. D. March U, 1906.) 
Nos. 601, 602. 

1. coeporations— foeeign corpobations— right to suk— compliance with 

State Laws. 

Where a foreign corporation had done no business In Tennessee and 
owned no property in tbat state, tlie fact tliat it liad falled to comply 
witli the laws of Tennessee, regulating foreign corporations, did not pre- 
vent it from maintaining a suit, in the fédéral courts sitting in Tennes- 
see, to enjoiu a citizen of tliat state from wrongfully obtaining com- 
plainant's stocls quotations, lu violation of a New York contract made 
with certain telegraph companies. 

[Ed. Note. — For cases in point, see vol. 12, Cent Dig. Corporations, 
i§ 2544, 2563-2567.] 

2. Abatement — ^Anotheb Action Pendinq. 

The pendency of a suit in the state court Is no bar to a suit on the 
eame subject-matter in a fédéral court in the same state. 

[Ed. Note. — For cases In point, see vol. 1, Cent Dig. Abatement and 
Eevival, §87. 

Pendency of action in state or fédéral court as ground for abatement 
Of action in the other, see note to Bunker Hill & Sullivan Mining & Con- 
centratlng Co. v. Shoshone Mining Co., 47 C. C. A. 205.] 

3. Same. 

The pendency of a suit in the state court, where the parties to the 
suit are uot the same, and the relief sought is not the same, is no bar to 
a suit in the fédéral court 

[Ed. Note. — For cases In point, see vol. 1, Cent Dig. Abatement and 
Eevival, §§39-85.] 

4. CouKTS — Fedebal Courts — ^Restbaining Action in State Courts. 

Where plaintiffs, in a case in the state court, sought to restraln a 
telegraph company from removing one of its ticlsers from its office, and 
to enjoin the telegraph company from discontinulng its continuons cot- 
ton quotation service, a suit by a cotton exchange to restraln the de- 
fendant who is one of the complainants in the case In the state court, 
from receiving and using its continuous cotton quotations, is not a suit 
to enjoin the action in the state court, prohibited by Eev. St. U. S. § 
720 [U. S. Comp. St 1901, p. 581], providing that an injunction shall 
not be granted by a fédéral court to stay proceedings in any court of a 
state, except in banisruptcy matters. 

[Ed. Note. — Fédéral courts enjoining proceedings in state courts, see 
notes to Garner v. Second Nat. Banli, 16 C. C. A. 90 ; Central Trust Co. 
r. Granthàm, 27 C. C. A. 575 ; Copeland v. Bruning, 63 C. C. A. 437.] 

5. EXCHANGES — CoNTRACTS COKSTBUCTION ESTOPPEL. 

A contract between a cotton exchange and a telegraph company, for 
the purpose of restricting the dissémination of quotations to those per- 
sons only who were permitted to receive them by the exchange, provided 
that the telegraph company should not be required to remove any of 
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its tickers or wires, or to discontinue service furnished by other means 
which are under restraint by injunction of the courts during the pen- 
dency of sudh injunction. Held, that sucli provision merely bound the 
exchange not to seeli to hold the telegraph company liable or to cancel 
Its contract with it, where the telegraph company continued to furnish 
cotton quotations under such circumstances, and dld not estop the ex- 
change to object to the furnishlng of continuons quotations to, or the use 
of such quotations by, the complalnant, In an injunction suit agalnst the 
telegraph companles during the pendency of an injunction. 

6. Same — Quotations — Conxbaot to Fubnish — ^Tebmination. 

Where a contract with a telegraph company for the furnishlng of con- 
tinuons cotton quotations was a monthly contract, one of the conditions 
of which authorized the telegraph company to discontinue the service at 
any time without notice, when in its judgment any breach of the condi- 
tion should hâve been made by the défendant, the telegraph company 
had power to discontinue the service at the end of any month, on giving 
reasonable notice. 

[Ed. Note. — Quotation of prices and transactions on exchanges, see 
note to Sullivan v. Postal Tel. Cable Co., 61 C. C. A. 2.] 

7. Samb — Collection or Quotations--Tebmination of Pkivileoe. 

Where, at the time a contract with a telegraph company for the f ur- 
.nlshing of continuons cotton quotations was made, the telegraph com- 
pany was exercising a privilège of collecting and distributing such quota- 
tions by the grâce of the cotton exchange, the fact that the telegraph 
company. made contracts to furnish such quotations, without containing 
an express limit of duratipn, did not deprive the exchange of the right to 
terminate the telegraph company's privilège to distribute the quotations 
to whomsoever it pleased. 

The biU In this case was flled January 25, 1906, by the New York Cotton 
Excbange, against Clarence P. Hunt. On January 27, 1906, a notice was 
glven to the défendant that the bill had been flled, and that the complalnant 
deslred to make application for the Issuance of a preliminary Injunction as 
prayed for in the bill, and an order was Issued, dlrecting that said défendant 
appear at the chàmbers of this court, in the city of Memphis, Tenu., at 9 
o'clock, February 6, 1906, and show cause, If any he had, why the prelimi- 
nary injunction should not be granted as prayed for. The défendant appeared 
accordingly, and the hearlng of the application for preliminary Injunction 
was entered upon. And, without completing the hearing, an adjournment 
was taken untll March 5th, when the défendant again appeared in response 
to said order, and filed his answer to the bill of complaint, wherein he sets 
up varions and suhdry reasons why, in his judgment, the application for the 
preliminary injunction should be refused. 

Briefly stated, the bill sets out, as the grounds for its application for an in- 
junction, that it Is a prlvate corporation, organized under a spécial charter 
by the state of New York on the 8th day of April, 1871, which was amended 
by the Législature on the 8th day of May, 1880, and that it Is a citizen of 
the State of New ïork, and bas its principal office and place of business in 
that State, aiid that the défendant Clarence P. Hunt is a citizen of the state 
of Tennessee, and is a résident of the Western district of said state, doing 
business in the city of Memphis. The bill further allèges that the complalnant 
bas provlded, within its Excbange Building In the city of New York, for the 
exclusive use of its own members, an Exchange Hall, where members meet 
to buy and sell for themselves, or as brokers for their customers, for présent 
and future delivery, cotton. That the knowledge of the prlcea thus made in 
said tranBa<!tions has become a species of property of such large value to 
complalnant that telegraph companles are wllling to pay large sums of 
money for the privilège of receivlng instantaneously such quotations, and dis- 
tributing the same to their customers, and that many persons throughout the 
United States who are engaged in the cotton and commission business are 
wllling to, and do, pay said telegraph companles therefor. And that com- 
plainants realize from the distribution of said quotations through said tele- 
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graph companies large sums of money annually. That such quotations are 
such a peculiar kind of property that thelr value dépends upon complalnant's 
power to conflde the transmission and distribution thereof to such telegraph 
companies and other distributing agencies as will contract therefor with com- 
plainants, and that if individuals or corporations are permitted to improperly 
acquire said quotations surreptitiously, or by theft, or without the approval of 
complainant, such person or corporation can promptly give the same to nu- 
merous other persons, and that the telegraph companies contraeting with com- 
plainant for said quotations will be put to a disadvantage in compétition with 
such persons so obtaining said quotations without paying complainant there- 
for, and the telegraph companies would thereby be deterred from continuing 
to pay the complainant the priées provided in said contract between the com- 
plainant and the telegraph companies. 

The bill allèges that the expense of collecting thèse quotations is more than 
$4,500 annually. It is alleged that prior to July 14, 1903, certain telegraph 
companies were permitted to gather such quotations through their own em- 
ployés from the exchange floor of complainant, and to distribute the same to 
their customers without any effective restrictions upon the persons entitled 
thereto. And for reasons set out in the bill, which it is not necessary hère 
to State, complainant allèges that it found it necessary to, and it dld, on the 
14th day of July, 1903, terminate the right or license of telegraph companies 
to collect eomplainant's said quotations, and that complainant adopted cer- 
tain reasonable régulations, calculated to prevent the promiscuous sale and 
distribution of said quotations, and, to this end, entered into a written con- 
tract with the Western Union Telegraph Company, and with the Postal Tele- 
graph Company. That on the 14th day of July, 1903, the Western Union Tele- 
graph Company was required by complainant to, and it did. In the name of 
the Gold & Stock Telegraph Company, which is the name of the company 
through which the Western Union Telegraph Company transacts Its business 
relating to marKet news and quotations, exécute with the complainant an 
agreement in writing, a copy of which Is set out in the bill. The Postal Tele- 
graph Company, it may be stated, entered into the same written agreement 
with complainants. TÏiat part of the contract or agreement, which need be 
stated, is, briefly, as follows : The cotton exchange agrées, at its own cost and 
expense, to collect, furnish, and transmit to the telegraph company, full and 
continuons quotations of the current transactions In cotton which originate 
and are consummated on the floor of the exchange durlng the hours of trading 
prescribed by its rules, and also the changes which may occur in the same 
from time to time. For the privilège of recelving and serving the said quota- 
tions, the Western Union Telegraph Company, Ijnown in this contract as the 
Gold & Stock Telegraph Company, agrées to pay to the cotton exchange the 
sum of $13,584 per annum, in equal monthly installments of $1,132 each. And 
for like privilège and service, the Postal Telegraph Company agrées to pay 
to the cotton exchange $3,396 in cash. This agreement provides that the 
telegraph company may serve said quotations to members of the cotton 
exchange at thalr offices and branch ofâces, and shall charge said members of 
the exehange for the use of "tlckers" in their offices in New York City 
not exceeding $20 per month for each "ticker." It is further provided that 
the said telegraph companies shall hâve the right to serve continuons quo- 
tations to ail persons, flrms, corporations, and organlzations in New ïork 
City and elsewhere, wherever the telegraph company may désire to serve 
them, but not to persons, firms, or corporations which may be directly or 
indirectly engaged in the formation or maintenance of bucket shops, or other 
places where such continuons quotations are used as a basis for bets or illégal 
contracts based on fluctuation in the priée of cotton dealt in on said exchange, 
together with the right to collect its tolls and charges therefor; ail tolls and 
charges so collected to belong to and be retained by the telegraph companies. 
The said contract and agreement contalns the further limitation on the 
right of the telegraph company to distribute thèse quotations, and, since 
it is this clause in the contract which gives rlse to the présent litigation, I 
quote it Verbatim: "But the telegraph company shall not, under any cir- 
cumstances, directly or indirectly, furnish Baid eontinuous quotations to 
144 F.— 33 
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any person, flrm, corporation, or organizaMon, whether members of the ex- 
change or not, unti! sueh person, flrm, corporation, or organization shall 
hâve submitted an application in writing to the said exchange, in such 
form as the exchange, shall provide, and until said exchange has approved 
the said application," A copy of the written application to be made under 
the foregoing paragraph is isét ont in the bill, but it is not necessary to 
repeat it hère. 

Complainants charge that ail persons, directly after the making of said 
contracta, who were reoelvlng said quotations from either of said telegraph 
companies prior to July 14, 1903, hâve executed and delivered an application 
substahtially in the form «et ont la the bill, which application, before the 
delivery of any quotations thereunder, was approved and accepted by com- 
plalnant, except in a few instances; but the complainant charges that the 
défendant has never delivered to either of said telegraph companies, or to 
complainant, any application as required under the contract, nor has the 
complainant conseuted that the défendant should receive its quotations. 

It is charged that on July 14, 1903, the défendant Clarence P. Hunt was 
receiving from the Western Union Telegraph Company said continuous quo- 
tations of complainant, and that the Western Union Telegraph Company 
notified the défendant of the making of said contract between the complain- 
ant and the telegraph company, and that thereunder the telegraph company 
would be required to, and would, cease furnishing to défendant said quota- 
tions, uniess and until said Hunt should apply for said quotations, and such 
application should hâve been; approved by complainant, as in said contract 
provided. And that thereupon défendant, declined and refused to make 
such application, but in lieu thereof, and on July 31, 1903, said Huni; vpith 
others, flled in the ehancery court of Sheiby eounty, Tenn., a pétition agalnst 
the Western Union Telegraph Company to enjoin it from removing its 
tickers from défendants office, or ceaslng to furnish said petitioners com- 
plainant'8 sfiid quotations. 

An ex parte Injunction was issued agalnst said telegraph company, and 
thereaf ter it flled Its answer to said pétition, setting up the contract with 
complainant, and denying the right of said petitioners to the relief in said 
pétition prayed, and a judgment was entered in the state court for de- 
fendants on the pétition and answer thereto. An appeal was taken from 
said judgment to the Suprême Court of Tennessee, and on the 15th of 
June, 1905, said Suprême. Gourtireversed said decree without deciding the 
merits, and for the reason that said ehancery court should not hâve disposed 
of said cause upon the bill and answer, but should hâve awaited the taking 
of évidence thèrein. It is alleged that said case is now pendlng and un- 
disposed of in said ehancery court, and the Injunction is still in force, and 
the bill allèges that by reason of said injunction, and under its orders, the 
Western Union Telegraph Company has been,, and now is, furnishing to the 
défendant Clarence P. Hunt,, and: said Hunt is now receiving, the quotations 
of complainant. It is alleged that the unauthorized receipt and use of thèse 
quotations by the défendant Is calculated to, and in tlme will, if not entirely 
stopped, seriously impair the value to complainant of its quotations ; and that, 
if even one person within the jurisdictlon of this court be allowed to secure 
the quotations without restriction as to the use thereof which complainant 
imposes, such person can furnish them to ail the bucket shops and other 
persons within the United States desiring them, and thus defeat the efforts 
of complainant to limit the use of ithese quotations, and materially impair 
its right to dérive revenue from the. distribution thereof. It is alleged that 
complainant has no adéquate remedy at law to protect its right of property 
in said quotations agalnst the efforts of défendant to destroy the same; and 
that the ohly adéquate jurisdletlon for the protection of its property in said 
quoitations is in a court, of ehancery, and the only adéquate remedy is a wrlt 
of injunction restraining the défendant from using or distributing said 
quotations, or receiving thCisame from either of said telegraph companies 
until he shail hâve made application therefor as provided in said contract, 
and until complainant shall ha,ve approved said application. 

The complainant prays thsi a temporary injunction may immediately 
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Issue, and, upon the final hearing, be made perpétuai, restraining de- 
fendant, either acting in his own behalf, or as a member of any flrm, or 
as an agent or oflicer of any otber person, flrm, or corporation, and also eacli 
and every of the agents, employés, and servants of said défendant from 
recelving, issuing, selling, or distributing, directly or indirectly, the quota- 
tions of complainant, or any of tbem, and from having, maintaining, or per- 
mittlng any telegraph or other wlre runnlng in or through his office, over 
which said quotations are passing, and from aiding, abetting, or assisting, 
directly or indirectly, any person, flrm, or corporation in receiving, using, 
selling, or distributing said quotations, until he, or the person, firm, or cor- 
poration for which he shall be acting shall hâve tîrst lawfully acquired the 
right to receive said quotations, either by contract or purchase from the 
complainant, or virith complainant's consent and approval, from one of the 
telegraph companies authorized by complainant to distribute said quota- 
tions, and for gênerai relief. 

The défendant ansvpers the bill of complaint, and sets up the causes 
which he insista are suflicient to warrant the court in refusing the prayer 
of complainant's bill, and without stating them at length, they are as fol- 
lows: 

(1) That the complainant is a foreign corporation, and that under the 
laws of Tennessee it cannot own property, or do business in the state, and 
haa no right to maintain tbis suit; it having not complied witb the laws 
of Tennessee regulating the carrying on of business In this state by a foreign 
corporation. 

(2) Défendant says this injunction should not be granted because he and 
other persons similarly engaged on July 31, 1903, flled a bill in the chancery 
court of Shelby county. Tenu., against the Western Union Telegraph Com- 
pany, enjoining said telegraph company from removing from the place of 
business of the défendant, just as long as he paid the price therefor, the 
ticlier then In his place of business, and commanding and requiring the 
Western' Union Telegraph Company to afford this défendant, through the 
means of the ticker in his plaCe of business, quotations, just as long as said 
telegraph company furnishes said quotations to other persons in the city 
of Mèmphis, who are engaged in the same business as the défendant, whilst 
he complied witb its reasonable régulations, and paid for said service ; and 
that this injunction is still in force, and the cause pending in the state court 
undisposed of. And défendant says that said suit m the chancery court embraces 
and comprehends the same subject-matter as the présent suit ; that it is be- 
tween' the same parties, plaintilï and défendant, in this présent suit; that the 
same questions of fact and law are involved, and to be decided as in this suit ; 
and that the decree to be pronounced will adjudicate and dispose of the 
same matters of controversy that are sought to be adjudicated and disposed 
of in this suit, and relies upon the pendenc^ of said suit in the chancery 
court of Shelby county in bar of further prosecution of this suit. And de- 
fendant insists that the complainant hère, under a clause in the contract 
of July 14, 1903, should appear and défend ixi the case in the state court. 

(3) This injunction should not be issued because it is provided in the 
contract of July 14, 1903, betvveen the cotton exchange and the telegraph 
companies that "The telegraph company, hovi'ever, shall not be required 
to remove any of its tickers or wires, or discontinue service furnished by 
any other means which are in restraint by injunction of the courts, during 
the pendency of such injunction." 

(4) Défendant dénies that complainant bas any property in thèse quo- 
tations upon their arrivai in Tennessee, or upon their delivery hère. 

(5) That thèse quotations made in complainant's cotton exchange are 
being used, and are used, in conducting the business of gambling or betting 
upon the fluctuations in the price of cotton, and that this constitutes the 
principal part of the business of the New York Cotton Exchange, and that 
therefore complainant's réputation or good name Is not affected or injured 
by the defendant's conduct, even if he were using them for bucket shop 
purposes. 

(6) He admits the making of the contract of July 14, 1903, betvreen the 
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complalnant and the Western Union Telegraph Company, or the Gold & 
Stock Telegraph Company, but dénies tliat the rlghts he possessed when the 
said contract was entered into were, or eould be, aflected by such contract; 
and sets up that in March, 1S99, he made application tothe Western Union 
Telegraph Company, under Its désignation of Gold & Stock Telegraph Com- 
pany, for its cotton quotations by ticker, and such application was accepted 
by the Telegraph Company by an agreement of this défendant to pay therefor 
$25 per month for said service.. This contract is made a part of the answer 
as Exhlbit A, but need not be quoted hère. And défendant Insists that this 
last-named contract, between him and the telegraph company, Is In force 
and was in no way affected by the contract of July 14, 1903, between the 
cotton exchange and the telegraph company, and insista that to revoke 
or cancel this contract, Exhiblt A, and take from défendant the benefit 
tlvereof, of the use of the cotton quotations by and through the ticker, as 
agreed therein, would in efCect destroy his business as a business of profit 
and value, and would cause him irréparable injury and damage. 

(7) He Insists that the contract between the telegraph company and the 
cotton exchange is illégal and void, In attemptlng and undertaking to create 
and préserve a monopoly in complalnant in the sale and use by it of its 
quotations after tbey bave reached the state of Tennessee, and in under- 
taking to confine the distribution of such quotations to such persons as the 
complalnant elects, and. in attetopting to do so, the complalnant exceeds 
the powers granted it by its Charter. 

(8) He admits that he bas not made any application to the complalnant, 
or to the Western Union Telegraph Company, or to the Gold & Stock Tele- 
graph Company, as required by said contract between the cotton exchange 
and the telegraph companies, because the rules and régulations that corn- 
lilalnant bas attempted to impose, as stated in the bill, are not reasonable, 
but are unjust, oppressive, and illégal, 

(9) Défendant insists that the injuhction should not Issue In this case, 
lestrainlng the défendant from receiving, or using, thèse quotations, be- 
cause other parties In the same business as défendant are receiving and 
using said quotations, and to refuse défendant such quotations on the same 
terms by which other parties receive them Is wrongful and In violation of 
law. 

Thèse, as I understand, are substantially the causes shown by the dé- 
fendant why the preiimlnary Injunction should not Issue In this case. 

Heiïry Craft, Henry S. Robbins and Henry W. Taft, for plaintiff. 
Turley & Turley, Carroll, McKellar & Bullington, R. N. Heath, 
and Randolph & Randolph, for défendant. 

McCALL, District Judgé (after stating the facts). Unless there 
iS some question raised hère which distinguishes this case from the 
case of the Board of Trade of Chicago v. Christie Grain & Stock Ce, 
198 U. S. 236, 25 Sup. Ct. 637, 49 U Ed. 1031, it seems to me that 
this preliminary injunction must issue. In order to détermine this 
question, I shall notice the causes assigned in defendant's answer 
\vhy the writ should not issue, which were not presented or con- 
sidered in the Christie Case, somewhat in the order in which they 
are set out above. 

1. Do the laws of Tennessee, regulating the conditions under which 
a foreign corporation shall transact business, or own property, in this 
State apply in this case? The complainant is a foreign corporation 
and has not registered its charter with the Secretary of State or in 
any county in Tennessee. I am ùnable to find anything in the bill 
or answer, or exhibits thereto, that indicates that it owns property, 
or that it is, or has been, doing business in Tennessee within the 
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meaning of the statute regulating foreign corporations in this state. 
Norton v. Union Bank & Trust Co. (Tenn. Ch. App.) 46 S. W 544; 
Milan Milling & Mfg. Co. v. Gorten, 93 Tenn. 590, 27 S. W. 971, 
26 L. R. A. 135; Eastern Bldg. & Loan Ass'n v. Bedford (C. C.) 
88 Fed. 7. Ail the complainant seeks to accomplish is to hâve this 
court protect it in its right to make and enjoy the fruits of a con- 
tract entered into in New York between it and certain telegraph 
companies, and to enjoin the défendant from destroying that right, 
partially or wholly, by wrongfully obtaining the use and benefit of 
complainant's property without its consent, and in violation of a 
New York contract made with the telegraph companies. If a citi- 
zen of Tennessee should go to New York and wrongfully get pos- 
session of the property of a New York corporation, and bring it to 
Tennessee, and proceed to use and enjoy the benefit of it, could it be 
seriously insisted that said corporation would be repelled from the 
courts in this state, if it should institute a suit hère to recover the 
property or to enjoin the party from the use thereof, upon the ground 
that it was a foreign corporation, and had not registered its charter 
as provided by the laws of Tennessee? I think not. Neither would 
it be repelled for that cause, if it should seek to enforce a New York 
contract in a Tennessee court. I do not think that the Tennessee 
statutes relating to foreign corporations apply in this case. 

2. It is insisted with much earnestness and plausibility that the 
suit pending in the state court, wherein the défendant hère and others 
are complainants against the Western Union Telegraph Company, 
is a bar to this suit, and this court cannot properly issue the writ of 
injunction prayed for herein, under section 720 of the Revised Stat- 
utes of the United States [U. S. Comp. St. 1901, p. 581.] Section 720 
is as foUows: 

"The writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where 
such injunction may be autbnrized by any law relating to proceedings in 
banlîruptcy." 

In discussing this section, in considering an application for an 
injunction, Judge Taft said: 

"It is settled that the pendency of a suit in a state court is no bar to a 
suit upon the same subject-matter in this court" Banli of Kentucliy v. 
Stone (C.C.) 88 Fed. 398, and cases there cited. 

Moreover, the parties to this suit are not the same as the parties 
to the suit in the state court referred to. Nor is the relief sought the 
same. There the défendant in this case, and others, seek to restrain 
the Western Union Telegraph Company (not a party to this suit) 
from removing one of its tickers from defendant's office, and to en- 
join the telegraph company from discontinuing its continuons cotton 
quotation service. Hère the New York Cotton Exchange seeks to re- 
strain the défendant, who is one of the complainants in the case in the 
state court, from receiving and using its continuons cotton quota- 
tions. 

Now, it is perfectly clear to my mind that the granting of an in- 
junction in this case will in no way interfère with the proceedings 
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in the state court, and that suit can be prosecuted to a final judgment, 
just as if this case had never been brought and did not exist. Tf the 
prayer for an injunction is granted in this case, we may say with 
Judge Taft in Bank of Kentucky v. Stone, supra: We do not enjoin 
any suit at ail by our order; ail we do enjoin is the défendant from 
receiving and using complainant's continuons cotton quotations, as 
prayed for in the bill. That does not require the défendant to dis- 
obey the order of any other court, or restrain his prosecution of 
a suit therein. Nor is the right of complainant to a restraining order, 
if it is otherwise entitled to it, affected by the fact that in the con- 
tract made with the telegraph company it is provided that: "In cases 
brought against the telegraph company, the exchange may défend 
by its own counsel, and at its own expense, in the name of the tele- 
graph company." It seems to me that this language means that the 
cotton exchange may take that course, if it chooses to do so. But 
it does not follow that, if the exchange does not choose to pursue 
that course, it thereby forfeits the right to go intp a court of its own 
sélection and prosecute its own suit in its own way to a final judg- 
ment. 

3. Under the third cause assigned why the relief prayed for should 
not be granted, counsel for défendant points out that, by one clause 
of the contract between the complainant and the telegrapla companies, 
it is provided that: 

"The telegraph company, however, shall not be required to remove any ot 
Its tlekers or wires, or to discontinue service fumished by any other means, 
whlch are under restraint by injunction of the courts during the pendency of 
such injunction." 

I cannot agrée with able counsel in his interprétation of this clause. 
They insist, as I understand, that this language means that the 
cotton exchange contracted with the telegraph company, in sub- 
stance, that it would not object to the telegraph company fur- 
nishing, nor to such party receiving and using, its continuous 
cotton quotations until the suits wherein injunction? were procured 
against removing the tickers, etc., were finally determined, and such 
injunctions dissolved; and that the telegraph company is authorized 
to continue the service in such cases, just as long as the injunction 
proceedings are operative and in force. It seems to me that a more 
natural interprétation would be that the cotton exchange would not 
seek to hold the telegraph company liable, or to cancel its contract 
with it, where the telegraph company permitted the ticker to remain, 
and continued to furnish the cotton quotations, under the circum- 
stances as stated in the clause of the contract quoted. Evidently, 
this paragraph was inserted in the contract of July 14, 1903, to pro- 
tect the telegraph company against liability to the cotton exchange 
when conditions should arise similar to those now under considéra- 
tion. The cotton exchange is not seeking in this suit to hâve the 
telegraph company remove the ticker from the office of the défendant, 
or discontinue the service to him; but, on the other hand, the com- 
plainant is allowing the telegraph company to work out its own 
salvation in that behalf in the case pending against it in the chancery 
court of Shelby county. 



NEW YORK COTTON EXCH. V. HUNT. 519 

Passing for the moment the fourth and fifth contentions of de- 
fendant, as stated above, I will proceed to the sixth cause, which is, 
in substance, that prior to July 14, 1903, the time when the new 
agreement was entered into between the complainant and the tele- 
graph Company, and in March, 1899, the défendant made a contract 
in writing' with said telegraph company, by which said company 
was to furnish défendant thèse continuons cotton quotations for 
$25 per month, and he was receiving thèse quotations under that con- 
tract when the new agreement or contract was made between the 
complainant and the telegraph company, July 14, 1903. And de- 
fendant insists that the contract of July 14, 1903, between the cotton 
exchange and the telegraph company, in no way affects his rights 
under the contract of March, 1899, between défendant and the tele- 
graph company. And that the latter is still in force, and should not 
be canceled by order of the court so long as he compiles with the 
terms thereof. Ey examination of the contract between défendant 
and the telegraph company of March, 1899, it appears that it is a 
monthly contract, and that one of the conditions is that the tele- 
graph company may discontinue the service thereunder at any time 
without notice, when, in its judgment, any breach of the conditions 
shall hâve been made by the défendant. But, if this condition was not 
imposed, and the contract being by the month, could not the tele- 
graph company discontinue the service at the end of any month, 
on giving reasonable notice thereof of its intention to do so? If the 
quotations are property — and it has been so decided by the United 
States Suprême Court — and if, as défendant insists, they belong to 
the telegraph company, would it not hâve the right to say to whom it 
would sell them, and when it would discontinue to sell them to a 
given party? But, aside from this, in the Christie Case, supra, mar- 
ket quotations similar to those involved in this case were held to be 
property, and belonged to the party collecting them, and such 
party has the right to control them, and, to that end, such party 
could by contract say who should distribute them, and limit their 
distribution to such parties as the owner sees proper, and on such 
reasonable terms as it may impose. This record shows that, at the 
time this contract between the défendant and the telegraph company 
was made, the telegraph company was exercising the privilège of 
distributing thèse quotations to whomsoever it pleased, by the grâce 
of the cotton exchange. Does it follow, therefore, that the cotton 
exchange, the owner of the property, is precluded from terminating 
this free privilège of the telegraph company to distribute the ex- 
change's quotations, when to do so would be greatly to the exchange's 
interest, because the telegraph company had made contracts such 
as the one made with the défendant, which is without end of days, 
if the défendant is correct in his insistence? I think not. If the 
telegraph company has made such a contract with the défendant as he 
insists, then the telegraph company, and not the cotton exchange, 
which was not a party to that contract, should answer to the défend- 
ant for any breach thereof on its part. The cotton exchange is in no 
Way affected by the contract between défendant and the telegraph 



520 144 FEDERAL REPOETBR. 

Company, and is not bound thereby. And its existence in no way 
afïects the right of the complainant to limit the distribution of its 
quotations. 

I hâve given due considération to the remaining causes assigned 
why the injunction should not issue, and I am unable to find any- 
thing thEft diff erentiates this case in any material matter f rom the 
case of Board of Trade of Chicago v. Christie Stock Co., 198 U. S. 
336, 25 Sup. Ct. 637, 49 L. Ed. 1031. 

It is true that the facts in this case differ from that in some détails 
which appear to me to be immaterial, but the principle announced in 
that case applies with equal force hère, and, on the authority of the 
Christie Case, I am constrained to grant the preliminary injunction, 
as prayed for, modified as follows: The défendant Clarence P. 
Hunt will be restrained from either acting in his own behalf, 
or as a member of any firm, or as an agent or ofîficer of any other per- 
son, firm, or corporation, and also each and every of the agents, 
employés, and servants of said défendant, from receiving, using, 
selling, or distributing, directiy or indirectly, such quotations of 
complainant as are sent out at intervais of less than 15 minutes, and 
from aiding, abetting, or assisting, directiy or indirectly, any person, 
firm, or corporation in receiving, using, selling, or distributing said 
quotations until the further orders of this court. Before the issuance 
of this writ of injunction, the complainant will enter into a bond in 
the sum of $5,000, with good and approved security, conditioned 
as provided by law. 

The same order will be entered in the case of New York Cotton 
Exchange v. Albert D. Duncan and J. Reiser, Na 603, Equity 
Docket. 



UNITED STATES v. FRANCIS. 

(District Court, B. D. Pennsylvania. April 6, 1906.) 

Nos. 44-46. 

1. Criminal liAW— New TriaI;— Ghounds. 

Where jurors who had read certain newspaper commenta were ex- 
cused from service, and only tliose selected wlio had seen none of tlie 
articles objected to, the court's refusai to grant a continuance on the day 
the cause yras called for trial, because certain newspapers had published a 
highly sensational article that morning with référence to the matter In 
controversy, was not ground for a new trial. 

SJ. Same — Misconduct or Jtjboes. 

That one of the jurors durlng the trial had possession of a newspaper 
containing a report of the triai of the case, and some Incidents conueeted 
therewith, which he did not read, and that another juror found a news- 
paper in the jury room, and read certain matter with référence to the 
case, which was not prejudicial to défendant, was not ground for 
new trial. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Criminal Law, 
§ 2252.] 

3. Same — Conspibaot — Declaeations or CoNSPntATOEa. 

Where, In a prosecution for conspiracy to use the mails In furtherance 
of a schéma to -defraud, In violation of Eev. St § 5480 [U. S. Comp. 8t 
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1901, p. 3696], the government established a prima facle case of con- 
spiracy, it was then properly permitted to show ail relevant déclara- 
tions of the co-conspirators made In furtherance of the conspiracy,. 
though in défendants absence. 

[Ed. Note. — For cases in point, see vol. 14, Cent Dig. Criminal Law, 
§§ 989-1001.] 

4. Same — EVIDENCE — Motion to Steike. 

Where, in a prosecution for conspiracy to use the United States mails 
with intent to defraud, defendant's counsel, lînowing that a person had 
been arrested for an alleged attempt to bribe one of the government's 
witnesses, asked her on cross-examinatlon if anyone had ofCered to "make 
up to her" the money she had iost, and Insisted that she answer the 
question, whieh she did, to the elïect that a certain party had approached 
her and offered her money back if she would speak for défendant, de- 
fendant was then not entltled to bave the answer stricken ont and to 
withdraw a juror. 

5. Same — Aeeest Durinq Tbial. 

Where, during a criminal prosecution, the government obtained in- 
formation suflicient to justify the arrest. of a persou for attemiited sub- 
ornation of one of the government's witnesses, it was proper for the dis- 
trict attorney to cause such arrest to be made without waitiug for the 
termination of the trial. 

6. Same — Limitations. 

Where an indictment eharged that défendant and others did, on the 
ISth day of April, 1904, unlawfuily, etc., conspire together to commit an 
offense against fhe United States, and the évidence established that 
défendant came into the conspiracy in October, 1902, while the indict- 
ment was found June 15, 1905, the offense was not barred by the three- 
years' limitation fixed by Rev. St. § 1004 [U. S. Comp. St. 1901, p. 713.] 

7. Indictment — Issues and Pkoof — Place and Time or Offense. 

While the time and place of the commission of an offense must be 
averred, it may be proved to bave Ijeon comuiitted on any day prior to 
the finding of the bill during the period of limitations. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Indictment and 
Information, §548.] 

8. Cbiminal Law — Verdict — Effect — Limitations. 

After a plea of not guilty, a gênerai verdict of conviction establishes 
the fact that the act eharged in tbe indictment was committed wlthia 
the time fixed by the statute of limitations. 

At Law. On motion for new trial. 

J. Whitaker Thompson and John C. Swartley, for the United 
States. 

Henry J. Scott and J. Joseph Murphy, for défendant. 

HOLLAND, District Judge. When this case was called for trial 
on the 9th day of October, 1905, the attorneys for the défendant 
moved for a continuance on the ground that the newspapers had 
published a highly sensational article that morning about the Story 
Cotton Company, and commented upon the defendant's connection 
therewith. A copy of one of the newspapers, said to be the most 
objectionable, was shown to the court, and the article read. A con- 
tinuance was refused, but before a juror was selected, he was ex- 
amined on his voir dire by defendant's counsel, and only those per- 
mitted to serve who testified to not having read any newspaper ar- 
ticles relating to the Story Cotton Company, and especially had not 
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read a copy of the North American of October 9, 1905. Those jurors 
who had read newspaper comments on either the Story Cotton Com- 
pany or the défendant that morning werè excused from service on 
the jury, and only those selected who had seen no suçh articles on 
that day, and who further qualified as entirely impartial. The first 
reason is overruled. 

In this connection, the sixty-sixth and sixty-seventh reasons should 
be considered. One of the jurors, during the trial, had in his pos- 
session a newspaper of the issue of October 17, 1905, containing a 
report of the trial of the case, and some incidents connected there- 
with, but he had not read this article, which was merely a statement 
of facts known to the juror, and not of that sensational kind which 
wiU move the court to conclude, from the article itself, that it would 
tend to préjudice the jurors against the défendant in the case. It 
was also claimed that when the jury retired, after the charge of the 
court, one of the jurors found a copy of the North American in the 
jury room, left there by a former jury, and that an article in regard to 
the case appeared therein, in which there was a statement of the 
progress of the case, and some incidents as to the arrests of other 
parties the day before in connection therewith. AU of the juror9 
called as witnesses by the défendant, to testify on the question of 
finding this newspaper in the jury room, showed they had observed 
the suggestion of the court not to read any newspaper reports of the 
trial during its progress, with the exception of one, and he claims he 
read this issue of October 17, 1905, found in the jury room. No 
other juror knew of the présence of this copy of the paper, and no 
articles had been read by them. From ail the évidence, I am inclined 
to doubt the présence of the newspaper of that date in the jury room, 
or that any paper was in the jury room containing matter preju- 
dicial to the défendant. But even if the copy of the newspaper was 
found, as stated by one of the jurors, and read by him, it did not con- 
tain any objectionable matter which would tend to préjudice the de- 
fendant's case. Reasons 66 and 67 are overruled. 

The défendant, with others, was indicted under section 5440 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 3676], for conspiring 
with thèse others named to commit the crime against the United 
States prohibited by the section 5480 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 3696], making it unlawful to use the mails in 
furtherance of schemes to defraud. The witnesses first called by 
the government were permitted to testify only to factS and circum- 
stances with which the défendant was connected, and to only such 
déclarations or conversations relating to the matters in issue as were 
made to or had with the défendant. After a prima facie case of con- 
spiracy had been established by the Government, it was permitted to 
show ail relevant acts and déclarations of the co-conspirators done 
or made in furtherance of the conspiracy, though such acts had been 
done and such déclarations had been made in the absence of the 
défendant. This is such a well-recognized rule in conspiracy cases 
that I need only refer to one or two text-book authorities : 4 Elliott 
on Evidence, § 2939 ; 1 Elliott, Ev. § 349, and 3 Rice on Criminal Evi- 
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dence, p. 904, § 578d. An examination of the reasons 2 to 41 inclu- 
sive (excepting reason No. 5) will show that they are based upon ob- 
jections to the testimony of witnesses who were either stating facts 
with which the défendant had been directly connected, or, after the 
proof of a prima facie case, acts and déclarations in furtherance of 
the conspiracy clearly admissible. Ail the reasons are the same so 
far as to the want of merit. They are ail overruled. 

Reasons 42 to 57, inclusive, 59, 63, 64, and 65 ail raise objection 
to the charge of the court, and I do not think it is necessary to con- 
sider thèse reasons separately. The charge, as a whole, was a correct 
statement of the law, and entirely fair to the défendant. None of the 
reasons can be sustained. 

Reasons 5 and 58 may be considered together. The District At- 
torney, during the trial, came into sufficient évidence to warrant in 
arresting one Byram for an alleged attempt to bribe Miss Sundheim, 
a government witness. Counsel for défendant knew of the arrest 
and the reason therefor. Subséquent to the arrest, counsel for de- 
fendant, when cross-examining Miss Sundheim, asked if any one had 
offered to "make up to her" the sum of $240, which the defunct con- 
cern owed her at that time, and counsel insisted upon an answer, 
which was to the eiïect that a "certain party had approached her 
(Miss Sundheim) and ofïered her her money back if she would speak 
for Francis." Counsel for défendant moved to strike out the answer 
and to withdraw a juror. This was refused, and this is assigned as 
the fifth reason for a new trial, and the fact that the District Attorney 
arrested Bryam and De Mar during the trial is the fifty-eighth 
reason. Neither is well taken. 

As to the first of thèse, the answer was the resuit of the question 
put by Mr. Scott, and directly in response thereto, and he knew of 
the facts before Miss Sundheim answered. As to the arrest during 
the trial, we are of the opinion the District Attorney acted clearly 
within his right and performed his duty as a prosecuting attorney 
with due regard to the rights of the défendant. When there is a 
well-founded charge that witnesses called by the government are 
being corruptly approached, it is his duty to act, and to say he shall 
not arrest the offender until the trial has ended would in nearly every 
case enable the offender to escape arrest and materially interfère with 
the effective administration of the criminal law. Of course, any 
abuse of this right to arrest during a trial, established to the satisfac- 
tion of the court, would receive such treatment as the circumstances 
warranted, in order that a défendant be fairly and impartially tried. 
Reasons 5 and 58 are overruled. 

The defendant's counsel urged at the argument for a new trial 
that the act charged was barred by the statute of limitations, although 
this question is not raised in any way upon the record. The indict- 
ment charges that the défendant and others did on the ISth day of 
April, 1904, unlawfully, etc., conspire together * * * ^q commit 
an offense against the United States. The weight of the évidence 
was to the eiïect that the défendant came into the conspiracy in Oc- 
tober, 1903. The indictment was found June 15, 1905. An indict- 
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ment for the offense charged can be found any time within three 
years next after such offense shall be committed. Section 1004, Rev. 
St. [U. S. Comp. St. 1901, p. 713]. Time and place of commission 
of the offense must be averred. U. S. v. Britton, 107 U. S. 655, 
2 Sup. Ct. 512, 27 L. Ed. 520. But it may be proved to hâve been 
committed on any day previous to the finding of the bill during the 
period within which it may be prosecuted. Wharton's Criminal 
Pleading and Practice (8th Ed.) § 120; U. S. v. Potter (C. C.) 56 
Eed. 97. After a plea of not guilty, a gênerai verdict of the jury 
establishes the fact that the act charged in the indictment was com- 
mitted within the statute of limitations. U. S. v. White, Fed. Cas. 
No. 16,676. 
For thèse reasons, a new trial is refused. 



WARD V. DAMPSKIBSSELSKABET KJOBBBNHAVN. 
(District Court, E. D. Pennsylvania. Aprll 18, 1906.) 

1. Death— Actions fob OAUsiNSt Death— Mbasube of Damages. 

The measure of damages recoverable for wrongful death Is the 
pecuniary loss sufCered by the persons entltled to the beneflt of the 
earnings of the deceased, and that loss Is what he probably would hâve 
earned during the remalnder of his lifetime by his intellectual or bodily 
labor in his business or profession which would hâve gone for their 
beneflt, taking into considération his âge, ability, and disposition to 
labor and his habits of living and expenditure. 

[Éd. Note. — For cases in point, see vol. 15, Cent Dig. Death, §§ 
103-119.] 

2. Same — Evidence — Mobtaixct Tables. 

In an action for wrongful death, the Carllsle Mortality Tables or 
other simllar tables are admissible on the question of the expectancy 
of life of the deceased, when the précèdent proof has brought him 
within the class of selected lives tabulated, although they are not con- 
clusive. 

[Ed. Note. — For cases in point, see vol. 15, Cent Dig. Death, § 84; 
vol. 20, Cent Dig. Evidence, § 1520.] 

S. Same — Amount of Compensation — Evidence Considebed. 

An award of $25,000 made to libelant on behalf of herself and chil- 
dren as damages for the death through the négligence of défendant of 
her husbfind, who was a physician, 39 years old, Industrious, of good 
, health and habits, and high standing In his profession, and who was 
«.t the tlme of his death assistant quarantine physician, receiving a 
«alary and perquisites amounting to 33,000 per year ; his Personal expendi- 
itures being estimated at $1,000 per year. 

[Ed. Note.— For cases In point, see vol. 15, Cent. Dig. Death, §§ 120, 
125-130.] 

In Admiralty. On exceptions to report of commissioner. 
See 136 Fed. 502. 

The following is, in substance, the report of Henry P. Brown, com- 
imissioner : 

It was shown to your commissioner by compétent and respectable testl- 
mony that Dr. John M. B. Ward, the deceased, had been for 8 years prier 
to his death assistant quarantine physician at Marcus Hook, on the Delà- 
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ware river. He had been a physician for 12 years and was then 39 years 
o( âge. Prior to his appointment as assistant quarantine physician lie Iiad 
been a practicing physician in the clty of Chester, Pa., being a graduate of 
Jefferson Médical Collège. He was seleeted as assistant quarantine phy- 
sician for his competency. He was regarded as a bright, rislng young phy- 
sician. He had been sought after by the managers of the Chester Hospltal 
and eleeted on the stafC, on which he served with great crédit, devoting his 
time to bacteriology, and when he was appolnted assistant quarantine phy- 
sician the hospital officiais regretted that they were to part wlth him. In 
the position as assistant quarantine physician he pursued the study of bac- 
teriology and sanitary science, and gave standing and crédit to the position 
that he held. He was interested in his profession, and was studious and am- 
bltious. He developed the facillties of the quarantine station, establishing 
the sterlllzing branch and was the promoter of the floating sterilizlng appa- 
ratus that was employed there. He enjoyed excellent health and was of 
good habits, robust, active, vlgorous, and well liked soclally and professlon- 
ally. He was a member of the county, state, and American médical associa- 
tions. He was devoted to his family, and discharged his duties to them 
with fidelity. He was in receipt of an annual salary, in cash, of $2,000. He 
was also fumlshed, free of charge, a house in which he and his family re- 
sided ; a maie servant, horse and carnage, coal, light, ice, vegetables, and 
household supplies, such as starch, soap, and brooms. In the opinion of your 
commlssioner a conservative estlmate of the value of thèse perquisites and 
advantages would be $1,000 per year. It was estimated that the Personal 
expenses of the deceased would probably amount to $1,000 per year, leaving 
$2,000 as the yearly sum that the widow and children were deprived of 
by his death. He expended ail of his income and was not possessed of any 
other means. His life was insured for $5,000 in favor of his widow, which 
was collected by her. 

In Louisville & St. Louis Railroad v. Clarke, 152 U. S. 230-242, 14 Sup. 
et. 579, 582, 38 L. Ed. 422, It was held that "the âge of the deceased, his 
probable expectancy of life, his occupation, his ability to labor, his accus- 
tomed earnlngs, were ail proper éléments of the inquiry as to the compensa- 
tion proper to be awarded on account of his death." The Suprême Court 
of Pennsylvania bas held substantially the same. In Mansfield Coal & Coke 
Co. V. McEnery, 91 Pa. 185-189, 36 Am. Rep. G62, Mr. Justice Paxson, said: 
"I know of no more accurate rule for the measure of damages than the one 
laid down by the présent chlef justice in Pennsylvania Railroad Co. v. But- 
ler, 57 Pa. 335 : 'After au attentive examination and review of ail the 
cases which hâve heretofore been decided, we are of opinion that the proper 
measure of damages Is the pecuniary loss suffered by the parties entitled to 
the sum to be recovered without any solatium for distress of mind, and that 
loss is what the deceased would bave probably earned by his intellectual or 
bodily labor In his business or profession durlng the residue of bis life- 
time, and which would hâve gone for the benefit of his children, taklng into 
considération his âge, ability, and disposition to labor, and his habits of 
living and expenditure.' " 

It having been shown that the deceased was 39 years of âge at the time of 
his death, of robust health, and of good habits, what was his probable ex- 
pectancy of life? Under thèse circumstances, according to the Carlisle Tables 
it was 28 28-100; according to Dr. Wigglesworth's Table of Mortality, 2C 
47-100 ; according to Equitable Tables, 26 26-100 ; according to Northampton 
Tables 23 60-100; as stated in Scribner on Dower, beginning at page 811. 
While thèse tables are not concluslve, they are entitled to weight, when 
précèdent proof has brought the deceased clearly within the elass of seleeted 
lives tabulated. Kerrigan v. Pennsylvania Railroad Co., 194 Pa. 98, 44 Atl. 
1069 ; Emery v. Philadelphia, 208 Pa. 492, 57 Atl. 977 ; Iseminger v. York 
Haven, W. & P. Co., 209 Pa. 615, 59 Atl. 64. In Emery v. Philadelphia, supra, 
Mr. Chief Justice Mitchell (at page 499 of 208 Pa., page 979 of 57 Atl.) said : 
"The only remaining question relates to the admission of the Carlisle Mor- 
tality Tables as évidence of the expectation of life of plaintlfFs husband. 
Those Tables hâve been held admissible, and that question is not now open. 
Steinbrunner v. Plttsburg, etc., Ry. Co., 146 Pa. 504, 23 Atl. 239, 28 Am. St. 
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Rep. 806; Campbell v. York, 172 Pa. 205, 33 Atl. 8T9; Kerrlgan v. Pennsyl- 
vania R. R. Oo., 194 Pa. 98, 44 Atl. 1069. They are not conclusive, and are 
far from satisfactory évidence; but are admitted from necessity because 
they are the best gijlde attalnable to the establishment of a material, but 
necessarily uncertain, fact, the natural duration of the indivldual life which 
has been termlnated by the injury In controversy. Uncertain and unsatis- 
factory as any test drawn from the gênerai duration of life must be when 
applied to an individual case, It is better than the unlnstructed guess of a 
jury. But the restrictions under ' which such testimony should be recelved 
and the cautions with which it should be stibmitted to the jury are clearly 
and authoritatively set forth by our Brother Dean in Kerrigan v. K. R. Co-, 
supra,, and see, alsô, McKenna v. Cltizens' Nat. Gas Oo., 198 Pa. 31, 47 Atl. 
990." 

What Is reasonable and proper compensation to be awarded, on account 
of the death of the deceased, undèr the facts as shown In this case, Is some- 
what difficùlt to determirie. Solde guide is furnished by the annuity tables 
and by cases of a somewhat similar nature which hâve been passed on by 
the court. An annuity of $2,000 per year to a person of the âge of the de- 
ceased, and of his health and habits, would cost to purchase $34,360 In one 
of the largest life Insurance and annuity companies In New York, and $34,- 
128 in one of the largest companies lu Philadelphia. 

No cases hâve beeh called to the attention of the commissioner, nor has 
his search dlsclosed any, in Whlcti the amount of compensation for the death 
of a physiclan under similar clrcumstances was determined. Many cases 
hâve been eited in which those who were klUed were engaged in other 
occupations, and the amounts awarded hâve varied. In Lane v. Brooklyn 
Heights R. R. Co., 85 App. Div. 85, 82 N. Y. Supp. 1057, afflrmed in 178 N. 
Y. 623, 70 N. E. llOl, the deceased held a life position as battalion chief In 
the fire department at an annual salary of $3,300. He was 38 years old and 
left a wldow and two chlldren, A "verdict for $25,000 was sustained. In 
International & G. N. R. Co. v. McVey et al. (Tex. OIv. App.) 81 S. W. 991, 
the deceased was a section foreman, In receipt of $50 per month. His âge 
Is not reported, but his e.xpectancy of life was 19 or 20 years. He left a 
wldow and chlldren. A verdict of $20,000 was sustalned. In Gulf, 0. & S. 
F. Ry. Co. V. Boyce (Tex. ÇIv. App.) 87 S. W. 395, the deceased was 45 
years old. He was an englneer émployed by the défendant company, and 
earned from $150 to $200 per month. A Wlfe, daughter, and mother sur- 
vived him. A verdict of $17,500 was sustalned. In Coolidge v. City of 
New York (Sup.) 90 N. Y, ^ùpp. 1078, the deceased was 37 years old. 
His occupation was not stated, and there was no deflnite évidence of his 
earnings. His wlfe testifièd that she received from $20 to $25 per week 
for herself and four chlldren. A verdict for $22,000 was reduced to $15,000. 
In Missouri, K. & T. Ry. Co, v. Nelson (Tex. CIv. App.) 87 S. W. 706, the 
verdict was for $16,000. The deceased was 33 years old, and earned about 
$96.75 per month as an englneer émployed by the défendant company. He 
was capable of earning $125 per month. He left a wldow and four chll- 
dren. In HofEman v. New York Central & H. R. R. Co. (Sup.) 87 N. Y. 
Supp. 617, deceased was 38 years old and émployed as a driver of a brewery 
wagon, He earned about $720, per year. He left a widow and three chil- 
dren. A verdict of $18,000 wàs reduced to $12,000. In Stevens v. Union 
Railway Co., 75 App. Div. 602, 78 N. Y. Supp. 624, afflrmed as modified in 
176 N. Y. 607, 68 N. K. 1125, deceased was 35 years old and drove a milk 
wagon. He left a widow and two daughters. His salary was $12 per week. 
A verdict for $15,000 was reduced to $10,000. In The Oceanic (D. C.) 61 
Fed. 338, deceased was 32 years of âge and in the dairy business. He 
left a widow and three childrén. He received from $1,500 to $2,100 per year. 
The award was $10,000. In Voëllter v. Chicago, M. & St. V. Ry. Co. (C. C.) 
116 Fed. 867, deceased was 29 years old and was a switchmau. He earned 
.?900 per year. The award vyas $9,000. In Re Humboldt Lumber Mfs. Ass'n 
(D. 0.) 60 Fed. 428, the master of the schooner was drowned. He was 35 
years of âge and received $100 per month. He left a widow and two 
childreu. The court awarded them $7,000. The cook was also drowned. 
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He was 39 years of âge and received $50 per month. He left a wlduvy and 
three children. The award was $5,000. In Harkins v. Pullman PaKoe Car 
Co. (C. C.) 52 Fed. 724, the deceased wa» an ordinary laborer eamlng about 
$400 per year and was 30 years of âge. The verdict was for $7,000 and 
was sustained by his honor Judge Wales, In which bis honor Judge Dallas 
concurred. 

In this case it was contended on behalf of the défendant that the plaintiflf 
vrould be fully compensated by the payment of a sum which would yield 
an annual interest equal to the oue-half of the deceased's yearly income at 
the time of his death, and that a person of his âge, ail other conditions being 
favorable, could purchase an annuity of $200 by the payment of $2,630, and 
It was argued for the défendant that thls should be the maximum damages 
to be allowed. Judge Wales said that this basis of calculation was, how- 
ever, much too narrow, and that, in answering the question of what was 
the life of her husband worth to the plaintifC in a pecuniary point of view, 
the jury were not necessarily conflned to a calculation of the husband's 
wage-earning capacity only, and that the life of an honest, industrious, and 
kindhearted husband and father, exclusive of mère affection and sentiment, 
has for his wife a money value, in addition to what he may be earuing by 
his Personal labor or business. It is reasonable to assume that the deceased, 
had he lived, would bave continued his successful career as a physician, 
and that, had he resumed private practice, his income would bave been 
equal to his salary and perquisites at the time of his decease ; and tiiat it 
would hâve steadily increased. 

Upon the foregoing facts, and taking into considération ail of the ctrcum- 
stances of the case, your commissioner Is of opinion that the sum of $25,000 
is the damages sustained by the llbelant, and so respectfully reporta to the 
sald court. The commissioner has flled with his report the testimouy taken 
before him. 

At the request of counsel for the respondents, the commissioner reports that 
In arriving at the amount of damages sustained by the llbelant crédit was not 
given by the commissioner for the $5,000 life insuranee eollected by her, nor for 
the amount of any estate of which the deceased was possessed at the time 
of his death. 

Frank R. Savidg-e and Alfred Driver, for libelant. 

Charles R. Hickox and Henry R. Edmunds, for respondent. 

HOLLAND, District Judge. The findings of fact by the com- 
missioner in this case are amply sustained by the évidence, and his 
légal conclusions are supported by the numerous authorities cited. 

The report is affirmed for the reasons therein stated. 



THE PARK CITT. 

(District Court, D. Connecticut. Aprll 19, 1906.) 

No. 1,428. 

Collision — Steamer and Deedge at Woek — Négligent Navigation. 

A steamer held not exonerated from llability for collision wIth a 
dredge at work in the harbor of Bridgeport, Conn., . in the daytime, 
which occurred by reason of the steamer attempting to pass on the 
outside of the dredge beyond the side of the channel to avoid vessels on 
the other side, and becoming uiimanageable on account of the mud, 
and because of her excessive speed, on the ground that the master was 
mlsled by the position of a buoy, vs-hich had been moved by the dredge, 
where there was a range known to him, and to ail navigators of the 
harbor, which he should bave observed in the exercise of ordinary care, 
and which would bave given him the true position of the buoy. 
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In Admiralty. Suit for collision. 

Pullman & Marr, for libelant. 
Séymour & Knappj for clàimant. 

PLATT, District Judge. On Wednesday, December 23, 1903, and 
for some time prior thereto, the dredge Empire State had been used 
by its owner, John P. Randerson, in the work of improving the clian- 
nel in Bridgepôrt Harbor. This was going on under a contract with 
the United States lawfuUy entered into by the War Department, and 
was under the supervision of United States officers, one of whom 
was on board at the time of the accident soon to be described. The 
work in hand under the contract was to widen the channel, by re- 
moving mud on the eastern side thereof, so as to make an average 
depth of 18 feet at low water for a width of 300 feet. The dredging 
had been in progress for about two weeks, beginning abreast of the 
Bridgepôrt Light and advancing, at différent wLdths, towards the city, 
until the Saturday prior to the accident, when it was confined to a 
straight eut to the northerly of 30 feet in width. In ail the work, 
however, from the Light up the easterly edge of the eut had been on a 
continuons straight Une. 

At about 10 o'clock a. m. of the Wednesday above mentioned, the 
dredge was engaged in excavating mud along said straight eut, about 
3,000 feet northerly from said Bridgepôrt Light. Its dimensions were, 
90 feet long, 34 feet 6 inches wide, 9 feet 4 inches hold. It was kept 
in position by four stout timbers called "spuds," which were sunk down, 
through slots at each corner, far enough into the mud on the bottom 
to enable the dredge to properly perform its work. A scow about to 
be filled was lashed to the dredge on its westerly side, and a tug had 
just carried a scow which had been filled across the channel to the 
west, intending to carry it down the channel to the south, but in making 
the turn the scow had become stuck in the mud on the west side 
of the channel. A tug towing several barges, three of which were 
abreast, was in the channel nearly opposite the dredge and west- 
wardly of the lashed scow, and by thèse means the channel to the 
west of the dredge was so blocked, when the Park City was 1,000 
feet or so below that point, that it was not practicable to continue 
on the west side of the dredge, unless the steamboat were kept at a 
very slow rate of speed, or possibly stopped entirely. 

The Park City is a steamer engaged in the business of carrying pas- 
sengers and freight between Port Jefferson, Long Island, and Bridge- 
port, and for that purpose has made about three trips each week in 
each direction. She had been so engaged ever since she was built in 
1898. She is 150 feet long over ail, 38 feet wide, and draws 10 féet 
of water. Her best speed is a little over 12 knots. She was running 
four or five knots an hour at the time she struck the bank just before 
the accident. Captain Tooker's entire expérience as a navigator had 
been gained upon this route, beginning in 1882. In this situation the 
captain of the Park City decided to go past the dredge on the east. 
In making the attempt his boat stuck in the mud on thei east 
bank of the channel several hundred feet south of the dredge. 
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and failed to respond readily to her helm. Every effort was 
made from that moment to control the steamboat, but before she could 
be diverted from her course, or her motion stopped, her bow struck 
against the stern of the dredge, a little east of the middle, and inflicted 
some damage. The amount of damage is only important at this time 
in so far as it throws light upon the force of the blow which the 
steamer gave the dredge and may aid us in determining at what speed 
she was traveling. Witnesses for the Parle City claim that the blow 
was trifling, almost a laughing matter, and that, given 20 feet more 
distance to go, she would hâve corne to a standstill. The injuries to 
the dredge are, however, practically undisputed, and from the testi- 
mony about them and the efïect upon the stem of the Parle City; I am 
satisfied that the latter must hâve been traveling at considérable speed, 
certainly several miles an hour. While going up the channel from the 
Bridgeport Light, there was a range which, since February, 1894, had 
been of common knowledge to ail mariners acquainted with the har- 
bor. It was taken by the Beacon Light and a tall chimney on the 
Holmes & Edwards factory, now owned by the International Silver 
Company. Vessels following that range would hâve 120 feet of deep 
water on their west and 80 feet on their east. 

The testimony shows that, just prior to executing the maneuver 
which culminated in the accident, the Park City had been substantially 
on this range, and so the captain of the Park City had an opportunity 
to avail himself of the knowledge which this range might hâve given 
him. It is obvious that, if the dredge had been 50 or 60 feet out into 
the channel toward the west, she would hâve been within 20 or 30 
feet of that part of the channel which a glance at the range would 
hâve indicated. In such case, the remaining distance on the west 
would not hâve been over 150 feet, and not enough to accommodate 
ail the obstructing craft which were in plain sight. The captain testi- 
fied that he paid no attention to the range after he saw the harbor 
blocked, and that what he went by was the location of buoy No. 6 
and his own judgment. 

This brings me to the story of buoy No. 6. That buoy had been 
located for a long time on the eastern bank of the dredged channel. 
On the Monday preceding the accident, as the dredge Empire State 
was working along up the harbor, deepening the channel 30 feet on 
its easterly side, Mr. Robinson, who was supervising the work under 
the Wav Department, saw buoy No. 6 ahead of the dredge, in such 
a position that it would act as an obstruction to the dredge in its work 
of cutting the 30 feet additional on the easterly side of the channel. He 
therefore ordered the buoy moved from the position it then occupied 
on the bank of the channel just far enough to the eastward, so that it 
would not obstruct the dredge as it continued work. It was thus left 
is about the same relative position to the easterly bank after the 30- 
foot eut as it had occupied prior to the eut. Work on the eut pro- 
ceeded, until at the time of the accident the dredge was about 800 feet 
nearer Bridgeport than the buoy, which was left where Mr. Robinson, 
the government supervisor, had ordered it placed. Hère the combat 
rages. The libelant claims that it was properly moved, and that the 
144 F.— 34 
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claimaiat in his answer has not alleged tliat it was unlawfully moved. 
The claimant insists that the War Department could not control the 
matter ; and, whether that be so or not, that there is no testimony which 
establishes the fact that the moving was donc under such authority; 
and that, if it was necessary to move it, notice should hâve been given 
at once to the lighthouse board, who would hâve notified mariners of 
the fact by bulletin. 

It is an interesting contest, about which, if I were driven to ît, 
I should be inclined to agrée with the libelant, but I cannot see that, 
as I look at the case, it is in any way a materîal matter. The acci- 
dent was not inévitable. Out of Captain Tooker's mouth we arecon- 
firmed in our opinion that it resulted from his own error of judg- 
ment. He claims that he was misled in his judginent by reason of the 
fact that buoy No. 6 had been moved 50 or 60 feet toward the east. If 
at the time of the accident he thought the buoy was on the east bank 
of the old channel, as he claims, then he was obliged to believe that 
the dredge was 50 or 60 feet west of the old channel's easterly bank, 
and this he admits in his testimony. He says in plain terms that he 
thought it was that distance out into the old channel, and we hâve 
seen that this would hâve brought it almost onto the range which he 
ought to hâve looked at. The dredge was only 800 feet up channel 
beyond the buoy. It was at work dredging the easterly bank, and had 
been so doing for 10 days. . Captain Tooker had navigated the Park 
City in and out of the harbor, past the dredge at work, three times 
a week in each direction, and knew what it was doing. It had just 
loaded a scow, which was being towed across the . channel, and so 
formed one of the obstructions which led the captain to exécute his 
flank movement toward the east. Another scow was lashed to its 
westerly side to be filled, and that gave the captain another reason 
for his action. A tug hauling three scows abreast added another rea- 
son. It was his duty, in view of the condition of aiïairs which I 
hâve endeavored to portray, to hâve come up that channel with quite 
a deal of caution. It was no holiday jaunt which he was indulging 
in. He knew what the dredge was doing, and ought to hâve known 
that it could not hâve eut the the 30-foot widening without having moved 
the buoy toward the east and out of the line of its progress. 
It seems to me that, if the captain had only used ordinary care, which 
is less than his duty demanded, he could not hâve been misled by 
the location of the buoy. If he had been governed by the range, the 
■dredge, the buoy, and ail the other surrounding circumstances, and 
his judgment, it is impossible to believe that he could hâve been misled. 
It was therefore because of his négligence that the steamboat went 
aground, and it was because it went aground that it became unmanagc- 
able and injured the Empire State. 

From another point of view his négligence can be established. The 
buoy was in the same relative position on the new as on the old 
bank. Therefore, in permitting the Park City to shave the old bank 
as closely as he supposed he was doing, he would hâve run his boat 
aground on the old bank, if it had been where he thought it was, and 
Ihen the accident would hâve followed in due course. From his own 
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statement it appears that he was taking an unnecessary ribk in 
going so far to the east. To use his own words, it was "very dose 
work," but he thought there was more room on the east than on the 
west, and so he used his judgment. 

Upon the évidence the accident described was due to the négligence 
of the captain of the Park City, and nothing donc by those in charge 
of the Empire State contributed thereto. 

Let judgment be entered for the libelant. The matter of damages 
was left unsettled at the hearing. A commissioner will be appointed 
to assess them. 



UNITED STATES TOBACCO CO. v. McGREENEBT et aL 

(Circuit Court, D. Massachusetts. March 23, 1906.) 

No. 209. 

1. Trade-Maeks— Infeingement — Déception of Buyebs — Evidence. 

Evidence examined, and held insufficient to show that buyers were 
deceived by the defendant's use of any feature of the complainant's label 
on tobacco packages whlch was peculiar to the complainant and which 
the défendant bas no right to use. 

[Ed. Note. — Unfair compétition in trade, see notes to Scheuer v. Hui- 
ler, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 376.] 

2. Same— Fraud. 

While fraud alone Is not sufflcient to entitle the complainant to a 
decree restrainlng unfair compétition, yet it is a fact to be taken into 
considération by the court. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trade-Marks and 
Trade-Names, §§ 78-80.] 

3. Same— Déception of Public— Means. 

A dealer may lawfully seek to enlarge his custom by selling cheaper 
than a rival packages of tobacco put up in an old form even though they 
deceive a careless public, but he may not lawfully seek to obtain the 
rival's custom by deceiving the public through the appropriation of 
some characteristic of the rival's package which was new in the art, and 
is the rival's peculiar property. 

[Ed. Note. — For case in point, see vol. 46, Cent Dlg. Trade-Marks and 
Trade-Names, §| 81, 83, 86.] 

Alex P. Browne and Paul R. Blackmur, for complainant. 
Edward S. Goulston, for défendants McGreenery and others. 
Moody, Burdett, Wardell & Snow, for American Tobacco Co. 

E0WEEL, Circuit Judge. This is a bill in equity to restrain un- 
fair compétition which is alleged to arise from the defendant's imita- 
tion of the complainant's paper label or wrapper used to make up 
packages of eut plug tobacco. The packages are of the same size. 
The paper is of the same quality and dark red color. The lettering is 
gilt, and the conspicuous words are printed in much the same type. 
One large face of the complainant's wrapper (which I shall call the 
front, though it may be taken indifferently as the front or the back) 
lias printed at its top the words "Central Union," placed one above 
the other. Near the middle is a conspicuous device, a woman's face 
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in a half moon, the latter bearing the words "Union Made." Below 
this device the words "Cut Plug" appear in one Une, and at the very 
bottom of the label in much smaller letters "United Tobacco Co., 
Richmond, Virginia." The other large face of the package (which 
I shall call the back) differs from the front, in that it bears at the 
bottom, instead of the manufacturer's name, the "AUied Printing 
Trades Council Union Label, Richmond Va.," and has, beside the 
device, a gilt edged space upon which is pasted the light blue label 
of the Tobacco Workers' Union. One narrow side of the package 
is marked "Smoke and Chew," the other carries the statutory notice. 
The top and bottom are covered with tin foil. 

The front of the defendant's package has printed at the top the 
words "Union Leader" ■ placed one above the other. Near the middle 
is a conspicuous device, an eagle with outspread wings, resting upon 
a package of the defendant's tobacco marked "Smoke and Chew." 
At the bottom of the label are the words "Cut Plug" in one Une. 
The back of the package bears the words "Union Leader" and "Cut 
Plug" in perpendicular lines, and is admitted to be without resem- 
blance to any part of the complainant's wrapper. One narrow side 
of the defendant's package is marked "Union Leader," the other 
carries fhe statutory notice. Top and bottom are covered with tin 
foil. Wrappers like those of the complainant in shape, size, tin foil, 
colored paper, and style of gilt lettering hâve long been common. 
The défendant owns several "brands" of this sort which are older 
than the complainant's. The color of the paper has long been used 
to designate a mild tobacco. Varied devices, unlike complainant's 
or defendant's, hâve been printed upon similar packages. "Cut 
Plug" merely describes the kind of tobacco inclosed. The phrases 
"Smoke and Chew" and "Smoking-Chewing" are also old in the 
art. Gail v. Wackerbarth (C. C.) 28 Fed. 286. That the packages 
considerably resemble each other is obvious, but most of the re- 
semblance crises from features which hâve been combined in common 
use, and to which no one has exclusive right. That any one is de- 
ceived by the size, shape, tin foil, or gênerai makeup of the package, 
or by its paper, lettering, or color, does not help the complainant's 
case. Ail thèse are old separately and in combination. The com- 
plainant must show déception arising from some feature of its own, 
not common to the public. As was said in Coats v. Merrick Thread 
Co., 149 U. S. 562, 573, 13 Sup. Ct. 966, 970, 37 L. Ed. 847, the pur- 
chaser of thread "is chargeable with knowledge of the fact that any 
manufacturer of six cord thread has a right to use a black and gold 
label, and is bound to examine such label with sufficient care to ascer- 
tain the name of the manufacturer." "He (the plaintiff) must make 
out, not that the defendant's are like his by reason of those features 
which are common to them and other people, but he must make out that 
the defendant's are like his by reason of something peculiar to him, 
and by reason of the défendant having adopted some mark, or device, 
or label, or something of that kind, which distinguishes the plaintifï's 
from other goods which hâve, like his, the features common to the 
trade. Unless the plaintiff can bring his case up to that, he fails." 
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i'ayton v. Snelling, 17 R. P. C. 48, 52. "The évidence is very strong 
that one tin may be mistaken for the other, very likely; but why? 
Because of the features common to them and common to ail." Pay- 
ton V. Snelling, 17 R. P. C. 628. "The only question you hâve then 
to consider is whether the défendants' get-up is so like the plaintififs' 
as to be calculated to be mistaken for it. But when, as in this case 
and in the last, what is called the plaintififs' get-up consists of two 
totally différent things combined, namely, a get-up common to the 
trade, and a distinctive feature affixed or added to the common fea- 
tures, then what you hâve to consider is not whether the défendants' 
get-up is like the plaintifïs' as regards the common features, but 
whether that which specially distinguishes the plaintiffs' has been 
taken by the défendants." P'ayton v. Ward, 17 R. P. C. 58. 

Passing from the features which are "common to ail" in the case 
at bar, we fiind that the back and one side of the Union Leader pack- 
age are quite unlike the corresponding parts of the Central Union. 
The likeness arising from the statutory notice is immaterial. The 
devices are totally différent, and both are conspicuous. From the 
Union Leader package are wanting the two trade union labels, at 
least one of which is conspicuous upon the front of the Central .Union. 
If the back of the Central Union package be compared with the 
front of the Union Leader, the distinction of the two union labels 
is replaced by that of the manufacturer's name. 

Complainant argued altogether upon the word "Union," which 
is common to both wrappers, and disregarded ail other resemblances. 
But "Union Leader" and "Central Union" do not sound alike or look 
alike in print, or mean the same thing. The complainant could not 
acquire an exclusive right to the word "Union" as designating to- 
bacco. Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 
37 L. Ed. 1144. "Union" was a common désignation of tobacco. 
Gail v. Wàckerbarth (C. C.) 28 Fed. 286. Many brands containing 
the word "Union" antedate the complainant's, although, so far as 
has been shown, the word "Union" had never before been printed in 
gilt letters on a red ground upon the wrapper of a package of "Cut 
Plug" tobacco. 

Of four witnesses called by the complainant to prove déception, 
Thompson was deceived by the color of the paper and lettering, by 
the gênerai appearance of the printing, the tin foil, the size of the 
package and other characteristics old in the art. His évidence does 
not help the complainant. Erb said that he was deceived by the 
peculiar red color of the package, and at first could recall no othèr 
characteristic. Later he said that he noticed the word "Union," and 
that he sought a "union made" tobacco. Yet he, a union ,man, and 
familiar with the Central Union package and its two trade union 
labels, did not notice the absence of thèse labels from the Union 
Leader package which he was buying. I believe his mistake had like 
cause with Thompson's. Smith was not very familiar with Central 
Union tobacco, and said that he was attracted to the Union Leader 
by the word "Union." Ihrie's testimony I fînd hard to believe. He 
testified that for about a month he had sold Union Leader tobacco, 
more than 100 packages, and largely to those who sought union made 
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tobacco, without finding out the différence by himself or through his 
customers. He had smoked several packages. Yet Thompson, Erb, 
and Smith ail discovered their mistake within a few minutes. 

Evidence of déception is hard to deal with. Even where serions 
déception exista, it may be hard to prove. On the other hand, an 
honest préjudice easily makes déception imaginable where it does 
not exist. Where déception is plain and the issue concerns, not the 
fact of déception, but only its précise cause, the difficulty in dealing 
with the évidence is increased. That Thompson, Erb, and Smith 
were deceived is plain. They thought they were buying Central 
Union tobacco while buying Union Leader; but I think the mistake 
of the two last, like that of Thompson, arose from the color and 
gênerai appearance of the package, and little, if at ail, from the word 
"Union." I find, therefore, no sufficient évidence that buyers were 
deceived by the defendant's use of any feature of the complainant's 
label which was peculiar to the Complainant, and which the défend- 
ant had no right to use. King v. Gillard, 22 R. P. C. 337; Jamieson 
V. Jamieson, 15 R. P. C. 169; Lorillard v. Peper, 86 Fed. 956, 30 
C. C. A. 496; Continental Tobacco Co. v. Larus & Bro. Co., 133 Fed. 
737, 66 .C. C. A. 557. 

The complainant allèges not only déception, but an actual attempt 
to deceive. While fraud alone is not sufficient to entitle the complainant 
to a decree, yet it is a fact to be taken into considération by the court. 
There is évidence which would warrant the court in inferring the de- 
fendant's fraud, but this évidence is not conclusive. A défendant 
may lawfuUy seek to enlarge his custom by selling clieaper than his 
rivais packages of tobacco put up in an old form; and this, even if 
the packages thus sold are bought by a careless public in the belief 
that the tobacco is that of the complainant. A défendant may not 
lawfully seek to obtain the complainant's custom by deceiving the 
public through the appropriation of some characteristic of the com- 
plainant's package which was new in the art, and is the complainant's 
peculiar property. The distinction thus expressed must be kept care- 
fully in mind. The former attempt was undoubtedly made by the 
défendant. The latter is not established. Moreover, even fraud will 
not entitle complainant to a decree, unless the public has been or 
will probably be misled by the defendant's wrongful act. Lorillard; 
V. Peper, 86 Fed. 956, 30 C. C. A. 496; Kann & Damond Steel Co. 
V. Mann, 89 Fed. 706, 33 C. C, A. 324 ; Postum Cereal Co. v. Amer. 
Health Food Co., 119 Fed. 848, 56 C. C. A. 360 ; Centaur Co. v. Mar- 
shall, 97 Fed. 785, 38 C. C. A. 413 ; Payton v. Snelling, 17 R. P. C. 
57; G. W. Cole Co. v. Amer. Cernent Co., 130 Fed. 703, 65 C. C. A. 
105; Schweppes v. Gibbens, 32 R. P. C. 113. 

Upon the whole, I find that the défendant has done no more than: 
to seek a part of the complainant's custom by offering a light smok- 
ing tobacco, put up in a convenient package of a style indicating the 
kind of tobacco, and cheaper than the complainant's. Merely to re- 
move the word "Union," though that is ail the complainant asks, 
would not, I think, increase its sales. In view of ail the circumstances 
of the case, the bill will be dismissed, but without costs. 

Bill to be dismissed, without costs. 
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COVELL T. FOWLEE. 

(Circuit Court, N. D. Illinois, E. D. March 6, 1906.) 

L Banks and Banking — Insolvency — ^Receivebs — Claims — Establishment 
— Sepaeate Suit. 

Where the court in which the settlement of the affairs of an insolvent 
bank was pending permltted a créditer to establish his clalm in a sep- 
arate suit, and, after the clalmant's judgment was reported to the court, 
It appointed a spécial receiver to enforce the stocliholders' liabillty to pay 
the same, it was no défense to a suit agalnst a stockholder that the 
claim should hâve been filed wlth the receiver in the original suit 

2. Same — Stockholdebb' Liabilitt — Statutes — What Law Govebns. 

While, in a proper case, the liability of a nonresident stockholder of an 
insolvent bank would be determined ,by the construction placed on the 
statute creating such liability by the courts of the domicile of the cor- 
poration, the remedy or method of enforeing such liability against hlm 
must conform to the procédure of the forum whose aid is invoked. 

S. Same — Subscription Liability — Poweh to Enforce. 

During the solvency of & bank, the stockholders' subscription liability 
can only be enforced by assessment made in eonformity with the by- 
laws of the corporation. 

4. Same— Liability after Insolvency. 

After a bank bas become Insolvent and Its property has been placed In 
the hands of a receiver for liquidation, the court in which the receivershlp 
proceedings are pending has power to levy assessments against stock- 
holders to enforce thelr subscription liability. 

'i. Same— Suit Aoainst Stockholder. 

Prior to the levy of an assessment, a stockholder of a bank cannot 
be pursued by suit to enforce his subscription liability. 

fi. Same — Judgment Against Bank — Conclusiveness as Aoainst Stock- 
holders. 

Where a creditor of a bank obtalned a judgment against' It for services 
rendered after the bank was placed in the hands of a receiver, such judg- 
ment, though prima facie conclusive on the question of the indebtedness 
of the corporation did not deprlve a court of equity sitting in ahother 
State of the right to détermine whether the claimant's right of action was 
such as to bind the stockholders, in a proceeding to enforce a stockholder's 
subscription and statutory liability. 

T. Banks and Banking — Insolvency — Stockholders — ^Poweb to Bind. 

■Where a bank became Insolvent and went into liquidation, Ita power to 
bind its stockholders ceased except with référence to transactions implied 
in the duty of liquidation. 

8. Receivers — Suit in Foreign Court — Power. 

An ordinary receiver of a bank aeting in an equity suit to llquldate 
the bank's affairs having no other title to the corporation's assets than 
that derived from the order of the court appointing him, has no power 
to sue in a foreign jurisdiction to enforce an alleged liability of stock- 
holders. 

Frank T. Ranson and Joël W. West (A. A. McCIanahan, of counsel), 
for complainant. 

Church, McMurdy & Sherman (William E. Church and Roger Sher- 
man, of counsel), for défendant. 

KOHLSAAT, Circuit Judge. From the allégations of the amended 
bill filed herein, it appears that the German Savings Bank of Omaha, 
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being in financial straits was, by vote of its directors, placed in the hands 
of the State banking board as provided by sections 34 and 35 of chapter 
8 of the Compiled Statutes of Nebraska, for 1903, on July 9, 1896; 
that on July 33, 1896, on pétition filed by the Attorney General in the 
district court of Douglas caunty, Nebraska, one McCague was appoint- 
ed receiver under the provisions of the statutes of the state of Nebraska, 
and duly qualified. Said receiver thereupon took possession of ail the 
property of said bank and reduced the same to money. After applying 
the same upon the indebtedness of the bank, it was found that there still 
remained outstanding an indebtedness amounting to about $350,000, and 
thereupon the court directed the receiver to bring suit to recover from 
the stockholders, who had paid only 20 per cent, of the amount due for 
their stock, the remaining 80 pei; cent, of the value of said stock and alsa 
for the added constitutional or double liability of the stockholders. 
Certain of the stockholders then, to avoid such suits, made voluntarily 
payments to the receiver, and with thé funds so realized, the receiver 
proceeded to and did satisfy ail of the said remaining indebtedness of 
$350,000 for $115,000, not including the claim of one West for services 
claimed to hâve been rendered to said bank after the appointment of the 
receiver. Afterwards, and while said receivership was still pending, 
West brought suit for such services in said court and recovered judg- 
ment against the bank for the sum of $28,000, which judgment is now 
in force. By leave of court obtained in said receivership proceeding, 
he caused exécution to be issued on said judgment which was returned 
nulla bona. 

The said West, then, by order of the court in said original cause, se- 
cured the appointment of George W. Poynton, as spécial receiver, to 
pursue the stockholders upon their said subscription and constitutional 
liability, and raise a fund to pay West's judgment. The said receiver 
was authorized to bring proceedings in any jurisdiction Where stock- 
holders could be found, and to compromise, compound, adjust and settle 
with any such nonresident stockholder. Said Poynton died in March, 
1905, and George W. Covell, complainant herein, was appointed his suc- 
cessor with like powers by said court in said original proqeeding, and he 
now brings this suit against défendant who was during the period of 
said receivership, and still is the owner of 200 shares of the stock of the 
said German Savings Bank, upon some of which certain payments hâve 
been made by parties from whom he purchased ; that by reason of cer- 
tain crédits, there is now due upon the said judgment of West the sum 
of $20,000, and interest, which is the only unsatisfied claim against said 
bank ; that défendant is liable for unpaid subscription and upon his said 
double liability in the sum of $29,000 and that he has paid nothing upon 
the debts of said bank; that there should further be credited upon 
West's said judgment the proportionate share of West as the original 
subscriber for 100 shares of said stock, of the outstanding liability of 
said bank; that défendant is the only solvent stockholder residing in 
Illinois. 

The bill then prays that an accounting be had of the fair proportion of 
said judgment which Fowler should pay as such stockholder, not ex- 
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ceeding the amount that has been exacted from the other solvent stock- 
holders in Nebraska, and that complainant hâve a decree therefor. The 
cause is now before the court on gênerai demurrer to the bill. 

In support of the demurrer it is urged by défendant (1) that the 
judgment' having been recovered for services rendered after the bank 
was placed in the hands of a receiver, is not such an obligation as will 
bind stockholders ; (3) that the claim should hâve been filed with the 
receiver in the original suit, and not sued upon in a separate proceeding ; 
(3) that the ascertainment of the pro rata share to be paid by défendant 
herein, should be had in the home jurisdiction and not hère, and that 
when the amount is determined, the suit should be at law and not in 
equity; (4) that a foreign receiver cannot bring suit in this jurisdic- 
tion. 

Considérable time is given in the briefs to a discussion of the order in 
which the two liabilities of stockholders should be pursued. Both coun- 
sel, however, now concède that while they both constitute a trust fund 
for the payment of corporate debts, the subscription liability should be 
first exhausted. 

Taking up the second ground urged in support of the demurrer first, 
it does not seem to be well taken. While it would hâve been the usual 
and reasonable course to prove up the claim before the original receiver 
and provide for its collection in the same manner as in the cases of the 
other claim, yet it was quite within the power of the court to permit 
it to be established in a separate suit. It was reported to the court in 
the original suit after judgment and a spécial receiver was appointed by 
the court. If that court does not assert its prérogative and insist upon 
its control of the afïairs of the bank through the original case, certainly 
this court should not attempt to do so, at least on the hearing of a de- 
murrer. Whatever subterfuge, if any, there was in taking that course 
does not appear on the face of the bill. 

With référence to the third point above made, it may be hère stated 
that it is the theory of complainant's counsel that a decree should be en- 
tered against the défendant for the balance due upon his subscription 
liability and for the whole double liability, being a total sum of $29,000 ; 
that the total unsatisfied indebtedness should be declared; that the 
decree should then provide that complainant should exhibit from time 
to time to this court, the decree of the Nebraska court fixing a pro raca 
amount that défendant should pay, and thereupon exécution should be 
awarded upon the judgment for the same, and that this should be re- 
peated until the debt is fully paid, thus avoiding a number of suits 
growing out of the insolvency of other stockholders, or other failure to 
realize the whole amount of an assessment whereby new assessments 
might be required. 

This seems to be the course of procédure laid down by the Suprême 
Court of Nebraska in Van Pelt v. Gardner, 54 Neb. 701, 75 N. W. 874. 
It by no means follows however, that the défendant is bound by that 
décision in this jurisdiction. While in a proper case his liability would 
be determined by the construction placed upon a statute of the domicile 
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of the corporation by the courts of the domicile, the remedy or method 
of enforcing the liability ïïiust conform to the procédure of the forum 
whose aid is invoked. Woodward v. Brooks, 138 111. 233, 20 N. E. 685, 
3 L. R. A. 703, 15 Am. St. Rep. 104; Tuttle v. Bank, 161 111. 497, 41 N. 
E. 984, 34 L. R. A. 750. 

While the corporation was solvent and in performance of its charter 
duties, no liability could hâve been enforced against the stockholders 
for subscription liability, except upon assessment made in conformity 
with the by-laws of the corporation. When the corporation became in- 
solvent and went into the hands of a receiver for liquidation purposes, 
the court is vested with that power. Great Western Telegraph Co. v. 
Purdy, 163 U. S. 336, 16 Sup. Ct. 810, 40 L. Ed. 986. Until an assess- 
ment is ordered, the stockholder cannot be pufsued by suit. It is propos- 
ed by the bill tO'secure a lien against ail the property of the stockholder 
for the extrême amount of his undertaking, without showing what his 
real liability is. The resuit of such a proceeding might well be most 
inéquitable. A stockholder might hâve an ultimate liability of only a 
few dollars, and at the same time be made to rest under a decree suffi- 
cient to wipe out his entire fortune, thus working great injury and per- 
haps ruin to him. To permit a foreign receiver to come into this state 
and work such an injustice, to say nothing of the injury to the home 
creditors, finds no justification in the principles upon which comity rests-. 
It is in efïect an attachment without the basis of certainty in the sum 
due. The aseertainment of the pro rata amount due from the défend- 
ant by the court of the domicile might require months and even years. 
To tie defendant's hands for such a period would be unconscionable. 
Nor is there any such proceeding known in this jurisdiction. If suit 
can be maintàined hère at ail by the receiver, it can be only when an 
assessment has been duly made by the court in the original proceedings 
or where such facts appear upon the face of the proceedings as will do 
away with an assessnient. Chandler v. Keith, 43 lowa, 99 ; Chandler v. 
Siddle, Fed. Cas. No. 3,594; Mills v. Scott, 99 U. S. 39, 35 L. Ed. 394; 
Bank v. Sayward, 91 Fed. 443, 33 C. C. A. 564. The action would 
ordinarily then be one at common law. 

As to the first ground of demurrer, the bill discloses the nature of the 
demand of West upon which his judgment rests in so far as to show 
that it was for services claimed by him to hâve beon rendered by him 
to the defunct corporation after the appointment of a receiver. Un- 
dbubtedly for some purposes the corporation remained an entity. It 
was held as to the bank corporation now before the court, in State ex 
rel. Bank v. Fawcett, 78 N. W. 636, that the corporation might be heard 
to resist an application by the receiver to sell real estate. But on prin- 
ciple it would not seem that it retained its entity for the purpose of 
creating obligations against the stockholders. The judgment of the 
Omaha court is prima facie conclusive upon the indebtedness of the 
corporation by reason of the services rendered subséquent to the placing 
of the bank in a receiver's hands, but this court sitting in equity, would 
hâve full power in this proceeding to détermine whether the right of 
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action was such as to bind the stockholders. Schrader v. Bank, 133 U. 
S. 67, 10 Sup. Ct. 238, 33 L. Ed. 564. When the bank went into liqui- 
dation, its power to bind its stockholders ceased except in transactions 
implied in the duty of liquidation. Richmond v. Irons, 121 U. S. 27, 
7 Sup. Ct. 788, 30 L. Ed. 864; Schrader v. Bank, supra. The bill does 
not disclose that West's services were of such a nature as to bring 
them within the rule as to the. duty of liquidation laid down in the case 
of Richmond v. Irons, supra. It states generally that the services were 
rendered to the bank in the course of the receivership. The mère fact 
that a judgment has been rendered against the corporation does not car- 
ry with it a liability of the stockholder therefor; under such çircum- 
stances as thèse, the facts showing the nature of the debt should be set 
out affirmatively from which the court may find that such liability 
exists. Especially is this true with regard to the enforcement of the 
double liability of stockholders. 

But back of ail foregoing propositions lies the question of the power 
of the receiver to bring suit at ail in this jurisdiction. In Booth v. 
Clark, 17 How. 323, 15 L. Ed. 164, it was held that a receiver is an 
officer of the court which appoints him and that, in the absence of some 
conveyance or statute vesting the property of the debtor in him, he can- 
not sue in courts of a foreign jurisdiction upon the order of the court 
which appointed him, to recover the property of the debtor. Mr. 
Justice Day, speaking for the court in Great Western Mining Co. v. 
Harris, 198 U. S. 561, 5 Sup. Ct. 770, 49 L. Ed. 1163, reaffirms the 
rule laid down in Booth v. Clark, supra, as does Mr. Justice Peckham 
in Haie v. Allison, 188 U. S. 56, 23 Sup. Ct._ 244, 47 L. Ed. 380. In the 
first-named case, Mr. Justice Day, referring to the décision of the 
Suprême Court in Great Western Tel. Co. v. Purdy, 162 U. S. 329, 16 
Sup. Ct. 810, 40 L. Ed. 986, where the court entertained a suit brought 
by a foreign receiver, says: 

"The jurisdiction of the lowa court was not called in question in the State 
court of lowa, where the original action was brought, nor was the question of 
Jurisdiction raised in this court, or passed upon In deciding the case. Wbile 
not detractiog from the authority of that case as to the matter decided, we 
see nothing in it to indicate that had the question herein presented been made 
it would hâve been decided otherwise than herein Indicated." 

As in this case so in that, the receiver was proceeding to wind up an 
insolvent corporation. The facts in each case are similar. So far as 
the question under considération is concerned. Justice Day lays down the 
rule very clearly that where the authority of a receiver cornes from the 
order of the court appointing him, he cannot bring suit in a foreign 
jurisdiction. Neither the statute of Nebraska nor the decree of the 
court appointing the receiver in this case, nor anything shown in the 
bill, discloses any title in complainant other than that of any ordinary 
receiver acting in an equity suit. That such would be the holding of 
the Nebraska Court is indicated in State ex rel. German Savings Bank 
V. Fawcett, supra. Having no other title to the assets of the corpora- 
tion than that derived from the order of the court appointing him,' he 
cannot, under the décisions of the Suprême Court, maintain his suit 
herein. 
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I have treated at some length the several grounds of demurrer which 
I consider well taken, for while any one of them is conclusive upon the 
court in sustaining the demurrer to the bill, yet a full discussion of my 
views thereon may save the time both of the parties and of the court. 

The demurrer is sustained. 



In re BARTON'S ESTATE et al. 
(District Court, W. D. Arkansas, Texarkana Division. Aprll 23, 1906.) 

1. Bankexjptcy— Reopening Estate. 

Where banlcrupt partners were refused a dlsobarge after the estate 
in bankruptcy bad been closed, on the ground that they had in their pos- 
session several thousand dollars In money which they did not scbedule, 
and there is évidence tending to show that they have since invested such 
money in property in the naines of otber persons, creditors are entitled to 
have the estate reopened, to the end that proceedings may be Instituted 
to recover such property for their beneflt 

2. Samb— Proceedings fob Second Adjudication. 

A bond given by banlîrupts on an appeal from an order refuslng them 
a discharge Is merely one for costs, and does not suspend or affect the 
rlght of creditors to instltute proceedings to have them adjudlcated 
banlîrupts a second time, on the ground of the commission of a new act 
of bankruptcy; and such proceedings cannot be maintalned after the 
lapse of more than four months from the date of such act. 

3. Same — RiGHT TO Second Adjudication— Apteb-Acquired Peopekty. 

Creditors who have proved their claims in bankruptcy are not entitled, 
■while the estate Is still in process of administration, but after the bank- 
rupt has been refused a discharge, to maintaln proceedings to have hlm 
adjudged a bankrupt a second time on account of the same debts, on the 
ground that he acquired property after the first adjudication, which he 
is alleged to have convéyed in fraud of bis creditors. 

In Banlîruptcy. On exceptions to master's report. 

McRae & Tompkins, for the creditors. 

Hardage & Wilson and J. H. Crawford, for défendants, 

ROGERS, District Judge. A gênerai outline of this case will be found 
in the case of Barton Bros. v. Texas Produce Co., 14 Am. Bankr. Rep. 
503, 136 Fed. 355. The application novv is two fold in its nature — first, 
to reopen the bankruptcy case of Barton Bros.; second, to readjudicate 
William P. Barton, Jr., and Ross J. Barton, members of the firm of 
Barton Bros., bankrupts. The master has reported in favor of both. 
Exceptions have been filed to both findings in hîs report. Thèse ex- 
ceptions are now to be considered in their order. 

Should the case of Barton Bros, be reopened ? The District Court has 
found, and the Circuit Court of Appeals, supra, has affirmed the findings 
of the District Court, to the effect that at the time the estate of Barton 
Bros, was closed the bankrupts, William P. Barton, Jr., and Ross J. 
Barton, had not accounted for about $8,000 in money of the assets of 
Barton Bros., and their discharge was refused on that ground. At the 
time the estate was closed, William P. Barton, Jr., and Ross J. Barton 
had not filed their application for a discharge, but there was an under- 
standing wkh their attorney that they would not file such applications. 
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They did not file their application for discharge until on the very day 
their father died, and a new estate descended to them. The question 
now is should the order be vacated ? It has been held that the bank- 
rupts had the money. The évidence tends to show that they hâve 
reinvested it in other property in the names of other persons. The 
creditors hâve a right to it, or they hâve a right to pursue it in this 
court through a trustée. It is true individual creditors may, by ap- 
propriate suits, now that a discharge has been refused to the bank- 
rupts, pursue their estate in the state courts, but they ought not, under 
the circumstances, by an order closing the estate, be deprived of any 
right or remedy secured to them under the bankrupt law. 

The objection to the finding of the master as to the first paragraph 
of the pétition is therefore overruled, and the report of the master ap- 
proved. An order will be entered reopening the estate, and referring 
it again to the référée, who is directed to proceed to its further admin- 
istration as the bankrupt law directs. 

2. Should William P. Barton, Jr., and Ross J. Barton be adjudged 
bankrupts a second time, so that after-acquired property can be reached 
and administered through the bankrupt court? The record discloses 
that after William P. Barton, Jr., and Ross J. Barton were adjudged 
bankrupts, and their estate closed, their father died, leaving a will, by 
virtue of which his personal estate and a life estate in bis realty was 
devised to his widow, with remainder in the realty to his children, 
among whom were the said William P. Barton, Jr., and Ross J. Barton. 
William P. Barton, Jr., and Ross J. Barton, hereafter called the bank- 
rupts, were adjudged bankrupts November 28, 1902. Their estate 
was closed October 1, 1903. On October 6, 1903, their father died, 
and on the same day they filed their application for discharge. Their 
application for discharge was heard and refused by the district judge 
on May 13, 1904. On May 24, 1904, they convey'ed ail their interest 
in their father's estate to their mother and sister, and immediately 
thereafter filed a supersedeas bond, and appealed from the judgment 
of the District Court refusing them their discharge, and on April 14, 
1905, following, the Court of Appeals affirmed the judgment of the 
District Court denying them a discharge. The petitioning creditors, 
who now ask that said bankrupts be adjudged bankrupts a second time, 
because their deed of May 24, 1904, to their mother and sister, was 
executed with the fraudulent purpose of cheating, hindering, and de- 
laying their creditors, and to prevent their creditors from subjecting 
the estate inherited from their father to the payment of their debts, 
had proven their claims as creditors against the said bankrupts in the 
former proceeding in bankruptcy. Upon the reopening of the estate of 
the Barton Bros., a trustée may be selected in the mode pointed out 
by section 44 of the bankrupt law of July 1, 1898 (chapter 541, 30 
Stat. 557 [U. S. Comp. St. 1901, p. 3438]), who will hâve ail the pow- 
ers that a trustée in bankruptcy can acquire for the purpose of re- 
ducing to possession any estate which has not been duly administered, 
and which belonged to the bankrupts at the time of their former ad- 
judication. The bankruptcy case is therefore open, and the bankrupts 
themselves hâve been denied their discharge. Section lia of the bank- 
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rupt law (30 Stat. 549 [U. S. Comp. St. 1901, p. 3426]), reads as 
follows: 

"À suit which is founded upon a clalm frorn whieh a dlseharge would be 
a release, and which is pending against a person at the tlme of the flUng of 
a pétition against him, shall be stayed af ter an adjudication or the dis- 
missal of the pétition; if such person is adjudged a bankrupt, such action 
may be further stayed until twelve months after the date of such adjudica- 
tion, or, if within that tlme such person applles for a discharge, then until 
the question of such discharge is determined." 

It appears from this section that where an application for discharge 
which was filed in apt time is pending, no suit can be brought against 
a bankrupt until the discharge is either granted Or refused. It does 
net appear that any such suit has been stayed by any order of any 
court, and by opération of law, since the discharge was refused, any 
créditer has, from the da,te of the refusai of their discharge, had the 
right to institute and prosecute any suits against them as to after- 
acquired property which they might hâve instituted and prosecuted 
had they never been adjudicated bankrupts. In short, as to creditors 
existing before the bankruptcy, the trustée in the former bankruptcy 
proceeding might pursue any property the bankrupts had at the date 
of their adjudication, afid any existing creditor at the date of their ad- 
judication may pursue, in his own right, any after-acquired property 
in any court of compétent jurisdiction. The creditor existing prior 
to the adjudication, therefore, had ail the advantages and rights of 
the bankrupt court, through the intervention of the trustée, for the 
X)urpose of reaching property owned by the bankrupts at the date of 
their adjudication, and, as to after-acquired property, such creditors 
hâve the right to proceed in their own right in any court of compétent 
jurisdiction to reach any after-acquired property which the bankrupts 
may possess, or which the bankrupts may hâve acquired since their 
adjudication, and fraudulently conveyed. So far, therefore, as credit- 
ors having debts that were contractecl before the adjudication in bank- 
ruptcy was had is concerned, nothing is to be effected by a second ad- 
judication in bankruptcy. Having proven their claims against the 
bankrupts' estate, they could not sue pending the proceeding for dis- 
charge, but, when the discharge was refused, their right to sue instant- 
ly revived as to after-acquired property, and on the reopening of the 
bankrupts' estate and on the appointment of a trustée he acquired the 
right to pursue any previously acquired property belonging to the 
bankrupts' estate not already duly administered. At ail events, the 
same creditors, while the bankrupts' estate is in process of administra- 
tion, cannot be permitted, on account of the same debts already pro- 
bated against the estate of the bankrupts, to hâve the bankrupts ad- 
judicated bankrupts a second time. As stated, the petitioning creditors 
can now go into any court of compétent jurisdiction to reach any after- 
acquired property (that is, property acquired after their adjudication 
in bankruptcy) without regard to the proceedings in progress in the 
bankrupt court. This is so, because no after-acquired property of the 
bankrupt passed to his trustée (Loveland on Bankruptcy [2d Ed.] p. 
416, note 270, and cases there cited), and the trustée had nothing 
whatever to do with it, or, if at ail, certainly not until the discharge 
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was refused. But, if this were not so, the contention of the petition- 
ing creditors to the effect that the bankrupts should be adjudicated 
bankrupts a second time, on the ground that the conveyance to their 
mother and sister was an act of bankruptcy, and that the creditors 
could not proceed against them a second time in bankruptcy because 
of their appeal from the order refusing them a discharge in the first 
bankruptcy proceeding, is not tenable, for the reason that the convey- 
ance to the mother and sister was made on May 24, 1904, and the fiHng 
of the pétition to readjudicate them bankrupts was not filed until July 
19, 1905 — more than a year after the conveyance was made — and the 
supersedeas had no application at ail to the alleged act of bankruptcy 
in conveying their after-acquired property to their mother and sister. 
The two proceedings were entirely separate and distinct. The super- 
sedeas bond was in the nature of a cost bond. There was nothing to 
supersede. The judgment of the court was simply a déniai of their 
discharge. A déniai of their discharge could not be superseded. 
Neither the parties nor the subject-matter were the same. Only one 
of the petitioning creditors in this cause was a party to the spécifica- 
tion of objections to the discharge. The objections to the discharge 
were on the ground that they had concealed $8,000 in cash, and the 
pétition to hâve the bankrupts adjudicated bankrupts a second time 
was on account of the deed made by the bankrupts to their mother and 
sister of property acquired after their adjudication in bankruptcy; so 
that in every respect the two proceedings were entirely différent. The 
four-month statute, therefore, began to run against ail creditors im- 
mediately upon the recording of the deed of May 24, 1904, and was 
not suspended by reason of the appeal from the judgment of the court 
denying the bankrupts their discharge. 

The court has purposely refrained from deciding in this case v/hether 
the trustée to be appointed upon the reopening of this case can (the 
bankrupts having been refused their discharge) maintain a suit in any 
court to recover property acquired by the bankrupts after their adju- 
dication in bankruptcy. That is an open question, and one as to which 
the court has not been able to find any authority. The exceptions to 
the master's report as to the second paragraph of the pétition, praying 
that the bankrupts may be adjudicated bankrupts a second time, are 
sustained, and the prayer of the pétition in that respect is denied. The 
costs in this case will be taxed against the bankrupts. . 



In re HINES. 

(District Court, W. D. Pennsylvania. March 29, 1906.) 

Bankkuptcy — Secueed Claims — Peoof — Amoukt. 

Where a créditer of a baiikrupt received certain orders drawn on thlrd 
persons to seCure payment of liis claim, such credltor was only entitled 
to prove tlie balance of bis clalni after accounting for and crediting tbe 
value of the orders as provided by Bankr. Act July 1, 1898, c. 541, 
§§ 57e, 57h, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3413]. 
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2. SAxre— AccEPTED Obdebs— AssiGHMENTS— Tbansteb of Peopebty— Peefeb- 

ENCES. 

Accepted orders drawn by a bankrupt on third persons glveil to a 
créditer as seeurity for his claim were effective as asslgnments of the 
funds on whlch they were drawn and constltuted a transfer of property 
wlthin Bankr. Act 1898 relating to préférences. 

8. Same — iNTEiw: To Pkefeb — Relief. 

Where a creditor of a bankrupt at the tlme he reaelved a préférence 
had reasonable cause to believe that a préférence was intended, and should 
hâve known from the circumstances surrounding the bankrupt's condition 
that he was Insolvent, the creditor's actual belief was immaterial on 
the issue of the voidability of the préférence. 

4 SAME EVIDEKOE. 

A bankrupt at the time he assigned certain orders for work éone to 
a creditor was slow pay, and wlthout adéquate means to carry on his 
building contracta. The amount due the creditor had been long past 
due, and for several months the bankrupt had been unable to make 
payments. His real estate was heavily mortgaged, and he had borrowed 
ail he could at the bank, and was admittedly dépendent on collections 
on his eontracts to keep him going, and the creditor before taking the 
orders whlch he flrst refused, threatened to sue unless something was 
done. Heîd, that such faets were sufflclent to requlre a flnding that 
the créditer had knowledge that the bankrupt was Insolvent at the 
time of the transfer, and that the same was therefore a voldable préfér- 
ence as provided by Bankr. Act July 1, 1898, c. 541, §i 57g, 60b, 30 Stat. 
560, 562 [U. S. Comp. St. 1901, p. 3443], as amended by Act Feb. 6, 1903, 
c. 487, § 12, 32 Stat 799 [U. S. Comp. St Supp. 1905, 689]. 

S. Same — Tbansfbbs bt Thibd Person. 

Where, after a bankrupt had made an asslgnment for the beneflt of his 
creditors, and just before bankruptcy proceedings were Instituted agalnst 
hlm, the firm of whlch he was a member paid an entlre clalm agalnst 
him on whlch the flrm was at most only partially liable, such payment 
did not constitute a préférence to such créditer recelved from the bank- 
rupt.i 

Virgil L. Johnson and Q. A. Gordon, for trustée. 

W. S. Reynolds and W. J. Whieldon, for Stitzinger & Co., creditors. 

ARCHBALD, District Judge.» C. G. Stitzinger & Co., creditors of 
the bankrupt, hâve proved a claim of $4,453.24 for lumber sold and de- 
livered, represented at présent by notes taken in payment therefor. It 
is charged that préférences hâve been given them, amounting 
to some $3,800, which they retain and refuse to surrender; and a mo- 
tion is thereupoji made to expunge the claim. It appears by the évi- 
dence that the bankrupt was a contracter and builder, engaged in busi- 
ness at Stoneboro, Mercer county, Pa., and was also interested in the 
Greenville Lumber Company of Greenville in the same county, a part- 
nership of which he was the money member. He failed about the mid- 
dle of August 1904, making an assignment for the benefit of creditors 
under the state law, and then being forced into bankruptcy by involun- 
tary proceedings in this court, August 23, in which an adjudication was 
made some three weeks later. (jn August 11, being largely indebted 

iNote. — As to when payment by a thIrd party may amount to a préférence, 
aee Benjamin v. Chandler, 13 Aœ. Bankr. Rep. 439, 142 Fed. 217. 
sSpeclally assigned. 
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to Stitzinger & Co., and being pressed for payment, he gave them an 
order on Undercoffer Bros., who were indebted to him on one of his 
building contracts ; and another order on the treasurer of the Odd Fel- 
lows, for whom he was putting up a home for aged and infirm mem- 
bers. Both of thèse were given for whatever might be found due upon 
a final settlement, which, it is conceded, in the case of Undercoffer Bros., 
amounts to about $800 ; and in the other to about $3,000. Both orders 
were accepted by the parties on whom they were drawn, but, bankruptcy 
intervening, they hâve not been paid, and suits by Stitzinger & Co. for 
their enforcement are now pending. It is contended that thèse orders 
constitute a préférence, which Stitzinger & Co. are bound to surrender, 
before they can prove their claim. The référée has sustained this con- 
tention, and exception having been taken thereto, the question has been 
certified into court. 

It is to be noted in passing, that in no event would thèse creditors 
seem entitled to prove for the full araount of their debt. The orders 
which they secured afïord a means of realizing nearly the whole of it, 
and must be accounted for and credited at their value ; the balance above 
that being ail that they can claim. Bankr. Act July 1, 1898, c. 541, §§ 
57e, 57h, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]. But without 
enlarging upon that, the more serious question remains, whether the 
orders did not amount to a disqualifying préférence. There can be no 
doubt as to the insolvency of the bankrupt at the time he gave them. 
Not only is this established by the assignment for the benefit of credit- 
ors which he was almost immediately compelled to make, and by the 
proceedings in bankruptcy which followed, but by the generally in- 
volved condition of his affairs. He may hâve thought that he could 
pull through; most debtors are hopeful; but there are too many con- 
tingencies, upon which he predicates his assertion of solvency to hâve 
it accepted as true. Notwithstanding the fact, also, that the orders 
hâve not been paid, they were effective as assignments of the funds 
on which they were drawn, and constitute a transfer of property, there- 
fore, within the provisions of the bankruptcy act against préférences. 
But, by the amendment of 1903, in order to compel a créditer to sur- 
render a préférence which he has received, before he is permitted to prove 
his claim, the préférence must be a voidable one (section 57g, Bankr. 
Act jBly 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901 p. 3443] as 
amended by Act Feb. 5, 1903, c. 487, § 12, 32 Stat. 799 [U. S. Comp. St. 
Supp. 1905, p. 689]), essential to which, the créditer, or his agent act- 
ing in that behalf, must hâve had reasonable cause to believe, that that 
was what was intended (section 60b, 30 Stat. 562 [U. S. Comp. St 
1901, p. 3445] ; 32 Stat. 799 [U. S. Comp. St. Supp. 1905, p. 689]). 
In the présent instance, it is denied that this was the case, and it is 
upon this that the case turns. It is to be observed, however, that 
neither actual knowledge nor belief is required to be shown, but only 
such circumstances as would lead an ordinarily prudent man to con- 
clude that this would be the outcome. Sundheim v. Ridge Avenue 
Bank (D. C.) 138 Fed. 951. And, as in the large majority of cases, 
this dépends hère upon whether the creditor knew or ought to hâve 
144 F.— 35 
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known that the debtor was insolvent. Mr. Stitzinger says, that he did 
not, and that he beHeved to the contrary. But if ail things pointed to 
this, it does not matter what he believed; it will not help him. 

It is argued on the part of the trustée that Hines was very largely 
extended, being engaged in building contracts at différent points,, with- 
out adéquate means to carry them on, as was évident ; that he was slov/ 
pay, and that he had been owing Stitzinger & Co. $4,400, on bills 
which had been due a long time and which had been put into 
notes, which they had been carrying since early spring, and which 
he was able to meet with nothing but renewals and promise^; 
that bis real estate was mortgaged for $5,000, and he was borrowing 
at bank sortie $8,000 more, and was admittedly dépendent on coUectioiis 
on bis contracts, which were slow, for means to keep him going. ^ It is 
pointed out that Stitzinger was most urgent and insistent in his de- 
mands, as one who knew that hia debtor was shaky and the account 
doubtful, threatening to sue and close him up as a last resort, unless 
somèthing was donc ; and then taking orders, in place of money, which 
he had at first refused, and that too, on parties, one of whom had little 
crédit. 

On the other hand it is said that Hines was a hustling young man, 
which entered into the estimate, and had the confidence of the com- 
munity, as shown by the important building contracts which he had se- 
cured, which Were a source of to be expected profit; that in his own 
opinion he was solvent, if circumstances f avored him ; that in April^ he 
made a statement to the Lumber Men's Crédit Association, which Stitz- 
inger relied on, showing that he had considérable valuable property and 
was worth a net $31,000; and that his debts now tum out to be $45,000 
instead of $17,000, as specified by him ; and that the trustée bas been 
able to realize but $11,000 out of what he put in at nearly $50,000, was 
nothing which Stitzinger could know of or foresee, the shrinkage, aside 
from the ove:r-valuation being due to the burning of his business block 
and the loss on his accounts in collection. It is denied that Stitzinger 
was any more urgent in demanding payment than was natural and prop- 
er, or that his acts in taking the orders as he did afford grounds.for 
suspicion or indicate that he had any doubt as to his debtor's solvency. 

But with ail due allowance for what is so said, it seems to me, that 
the transaction cannot be sustained nor Stitzinger & Co. be relieved from 
the eiifect of it as a préférence. As ^yas manifest to the most casual 
observer, Hines was hard pressed and deeply involved, being without 
ready money, and making use of orders on customers in place of that. 
His account with Stitzinger & Co., as already pointed out, was large 
and of long standing, and had been carried for several months by notes, 
as, the best that he could do. His crédit at bank was evidently exhaust- 
ed, or he would hâve dràyvn upon it, which he confessedly could not do. 
Nçither apparently could he raise any more on his real estate. The fi- 
nancial statement, which has been referred to was made several months 
back, and was not only criticised by the crédit association to which it 
was given, but carried on its face enough to question if not discrédit 
it. His différent jobs, observably, had yièlded him practically nothing. 
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and were a burden rather than a source of profit. To use a common 
expression, he had got to the end of his rope ; and as a good business 
man, Mr. Stitzînger no doubt saw it, when as a final resort he threatened 
suit, unless he was taken care of. In thus monopolizing the last avail- 
able asset that the debtor had to deal with, he could but know that he 
was getting more than his share, if Hines proved insolvent ; to which 
everything pointed. Of this he took the risk, and now that it has 
gone against him, he cannot be heard to say that he did not know he was 
getting a préférence, or that one was contemplated. When that is the 
necessary resuit of a transaction, it is conclusively presumed to hâve 
'been intended. Western Tie & Timber Co. v. Brown, 194 U. S. 502, 35 
Sup. Ct. 339, 49 L. Ed. 571. And it was sufficiently évident, to hold 
him responsible, that that would be the outcome hère. 

But if a préférence was secured by the transaction which has been 
alluded to, it is clear that none can be made out of the other and fur- 
ther one charged, which remains to be considered. This is claimed by 
reason of the payment of a bill of $1,395.71 (not included in the prés- 
ent proof of debt), which was secured by Stitzinger & Co. out of the 
Greenville Lumber Company; of which it will be recalled that Hines 
was a member. This bill was principally for material ordered by Hines 
to be shipped to the company, but invoiced to him, and disposed of by 
him to them at a slight advance. Out of the four or five cars covered 
by the bill, one car was ordered by the lumber company direct, and 
they were therefore unquestionably liable for it. But the rest of the 
bill' was plainly the debt of Hines, and must be so treated. It seems 
that after the bankruptcy proceedings had been instituted, Stitzinger 
went to the lumber company, and, claiming that they were liable for the 
whole account, because Devanny, one of the members, was présent when 
it was ordered, demanded that it should be paid, inducing them to 
give him judgment notes to the amount of $239.69, and to turn over 
lumber for the balance. The advantage, however, which was so ob- 
tained, has none of the éléments of a préférence. The payment was 
made by the Greenville Lumber Company, after Hines had parted with 
his interest by the assignment for the benefit of creditors, to say nothing 
of the bankruptcy proceedings which followed; and was the voluntary 
act of the solvent members of the firm. Undoubtedly the debt was his, 
Mr. Stitzinger to the contrary, notwithstanding ; but that does not con- 
clude the question. It is essential to a préférence of the character 
which is contended for that there should be a transfer by the bankrupt, 
of certain of his propertv, to the créditer preferred (Western Tie & 
Timber Co. v. Brown, 196 U. S. 502, 25 Sup. Ct. 339, 49 L. Ed. 571) ; 
nothing of which appears hère. The payment was not by the bankrupt, 
nor at his instance, but by an entirely independent party with whom his 
relations were severed, and amounted to no more than if it had been se- 
cured from one who had guarantied the bill, or who saw fit to pay it 
for the crédit of the debtor. Nor, strictly speaking, can it be said, di- 
rectly or indirectly, to hâve corne out of the bankrupt's property. True 
it is, that he had been a member of the lumber company, and his es- 
tate had an interest in the firm, which, upon liquidation, would be en- 
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titled to crédit for the lumber represented by this bill, which he had 
procured for them. But this the other members could not avoid, with 
the resuit that, notwithstanding the payment to Stitzinger, they may 
be compelled to account for it again ; and it cannot, therefore, in any 
sensé be said, to hâve corne out o£ his interest, so as to bring the case 
in this respect within thelaw. 

The référée having reached a correct conclusion upon both phases of 
the case, the exceptions are overruled, and the report is confirmed. Let 
a decree be entered, expunging the claim, unless the préférence secured 
be surrendered to the trustée within 10 days. 



In re EOSENTHAL et al. 
(District Court, D. New Jersey. Marcli 5, 1906.)- 

BANKBUPTCY — APPOINTMENT of RECEIVKE — POWEB or COXJET. 

If- there is any authority for the appointment of a receiver for the 
property of a voluntary bankrupt, It is by virtne of Banlsr. Act July 1, 
1898, c. 541, § 2, cl. 3, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3421], whlch 
empowers the courts of banliruptcy generally to appoint receivers in 
case they "shall flnd it absolutely necessary for the préservation of 
estâtes," and a référée is vvlthout power to appoint a receiver after 
adjudication on pétition of à voluntary banlîrupt without any finding as 
to its necessity, and where the pétition does not allège such necessity, 
but mereiy the belief of the petitioner that the appointment will be for 
the beneflt of ali persons in interest. 

In Bankruptcy. On pétition to review referee's order. 

Wayne Dumont and Clifford L. Newman, for petitioners. 
David H. Bilder, for bankrupts. 

LANNING, District Judge. On November 1, 1905, Abraham 
Rosenthal and Michael Rosenthal made a gênerai assignment to Wil- 
liam Schmidt for the benefit of their creditors. The assignée qualified 
and, took possession of the assignors' estate. On January 4, 1906, the 
assignors filed in this court their pétition in voluntary bankruptcy, and 
on the same day were adjudicated bankrupt. The case was thereupon 
referred to a référée in bankruptcy, who, upon the pétition of Abra- 
ham Rosenthal, sworn to on January 3d, made an order, dated Janu- 
ary 5th, appointing a receiver of the estate of the bankrupts, and 
ordering "that William Schmidt, the assignée for the benefit of said 
creditors of said bankrupt, deliver to the said receiver ail property, 
moneys, efïects, books, and property now in his possession or under his 
control assigned to him by said bankrupts, or the proceeds of property 
so as aforesaid assigned." A number of the creditors of the bankrupts 
thereupon filed with the référée the pétition for review now before 
the court. 

A comparison ûf the list of creditors who are the petitioners in 
<he pétition for review with the list contained in the schedules annexed 
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to the bankrupts' pétition in bankruptcy shows that ail of the cerditors, 
save one, and he being a creditor to the amount of $13.86 only, hâve 
joined in the pétition for review and asked to hâve the referee's order 
set aside. They insist that the bankrupts are estopped from the right 
to institute proceedings for the purpose of taking the property away 
from their own assignée. It is doubtful whether the pétition for re- 
view fairly présents for décision this interesting and important ques- 
tion. However that may be, the order must be set aside for another 
reason. By the pétition for review the objecting creditors allège that 
the order is erroneous "because the pétition of Abraham Rosenthal, 
upon which the order was made, and which was filed with said référée, 
did not set forth sufficient facts showing that it was absolutely neces- 
sary for the préservation of the estate that a receiver should be ap- 
pointed." As above stated, the receiver was appointed after adjudi- 
cation of bankruptcy. The appointment, therefore, could not hâve 
been made under clause "e," § 3, Bankruptcy Act, July 1, 1898, c. 541_, 30 
Stat. 547 [U. S. Comp. St. 1901, p. 3423], for that clause authorizes 
the appointment of a receiver only in involuntary proceedings and 
before adjudication of bankruptcy. If there be authority for the 
appointment at ail, it must be found in clause 3 of section 2, where 
courts of bankruptcy are empowered to "appoint receivers, or the 
marshals, upon application of parties in interest, in case the courts 
shall find it absolutely necessary for the préservation of estâtes to 
take charge of the property of bankrupts after the filing of the pé- 
tition and until it be dismissed or the trustée is qualified." In Brvan 
V. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814, 'the 
Suprême Court declared that under this clause the appointment is to 
be made only where absolute necessity for the préservation of the 
bankrupt's estate requires it. 

The only facts presented to the référée in the présent case were 
those contained in Abraham Rosenthal's pétition, and they were 
merely that he and Michael Rosenthal were partners in the silk manu- 
facturing business ; that on November 1, 1905, the firm made an as- 
signment to William Schmidt for the benefit of their creditors ; that 
Schmidt thereupon took possession of their property, the estimated 
value of which was about $8,000 ; that he and Michael Rosenthal were 
about to file their pétition in voluntary bankruptcy ; and that he "verily 
believes that it will be to the benefit of ail persons in interest that 
a receiver of this court do forthwith seize and take possession of ail 
property belonging to said partnership and now in the hands of said 
assignée." There is no intimation in the pétition that the assignée is 
doing anything prejudicial to the interests of creditors or in conflict 
with the provisions of the bankruptcy act. Nor, in the order made, 
is there any finding that it is absolutely necessary for the préserva- 
tion of the bankrupts' estate that a receiver be appointed. It follows 
that the referee's order must be set aside and the pétition on which it 
was made be dismissed. 

In the pétition for review it is also alleged that the order of the 
référée was erroneous because "it appears from said pétition [that is. 
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the original pétition in bankruptcy] that said bankrupts had previous- 
ly made a gênerai assignment for the benefit of their creditors both 
as individuals and as partners, and that they were therefore precluded 
from being adjudged bankrupts on the voluntary pétition." This ob- 
jection was properly abandoned on the argument. The only way to 
raise that question is by an application to vacate the adjudication. 



GtTARANTY TITLE & TRUST CO. v. PEARLMAN. 

(District Court, W. D. Pennsylvanla. Mardi 13, 1906.)^ 

No. 3. 

1. Bankhtjptcy — Receivee — RiGHT TO Sue. 

Bankr. Act July 1, 1898, c. 541, § 2, cl. 3, 30 Stat 545 [TJ. S. Comp. 
St. 1901, p. 3421], authorlzes the appointment of a receiver by a court 
of bankruptcy, In case it Is necessary for the préservation of the es- 
tâtes for the court to take charge of the property of the bankrupt after 
the flling of the pétition, and until it is dismissed or the trustée Is quall- 
fied. Ueld, that a receiver appointed under such section has only power 
to take charge of the visible property of the bankrupt and préserve It 
as a custodian until the appointment of a trustée, and is without 
power to sue to set aside an alleged fraudaient transfer of the bank- 
rupt's property.* 

2. F^AUDULENT CoNVEYANCES— CKEDITOE'S SUIT— WIIEN MAIWTAINABLE. 

Act 'Pa. March 28, 1905 (P. L. 62), provides that certain sales of Per- 
sonal property in bulk and out of the ordinary course of business shall 
be vold as to creditors, unless certain requirements are eomplied with, 
and authorizes the maintenance of a suit to set the same aside within 
90 days. Meld, that where it was Impossible for creditors to pursue 
their claims to judgment and exécution against the prope^-ty alleged to 
hâve been transferred In violation of such act within the tlme speeified, 
any créditer was entitled to file a creditor's bill on behalf of himself 
and others to set aside such transfer. 

3. Bankbuptct — Cbeditok's Suit. 

Where It was impossible for creditors to pursue their claims to Judg- 
ment and exécution against the property alleged to bave beeu transferred 
In violation of Act Pa. March 28, 1905 (P. L. 62), within the time speei- 
fied by such act, any credltor was entitled to file a creditor's suit on 
behalf of himself and others to set aside such transfer, either before or 
after bankruptcy proceedings against the debtor. 

Charles H. Sachs, for demurrer. 
John M. Ralston, for opposed. 

ARCHBALD, District Judge.t Thîs îs a bill to set aside as fraudu- 
lent a sale of merchandise, in bulk and out of the ordinary course of 
business, made to the défendant in Jurie last. On or about March 1, 
1905, the bankrupts, M. Burke & Co., leased a store in Pittsburgh 
for the ostensible purpose of carrying on a furniture and household 
furnishing business; and representing that they had this in view, and 
having made a show of means, by opening an account in bank and 
depositing some $7,390 in cash and notes, they placed a large num- 

*See Royal Insurance Co. v. Miller, 199 U. S. 353, 28 Sup. Ct. 46, 50 I* 
Ed. — . 
tSpecIally asslgned. 
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ber of orders, with various jobbing houses in différent parts of the 
country, from whom they secured large quantities of goods on crédit. 
Some $5,000 worth of thèse, instead of putting into their business, 
they placed on storage in a warehouse in Allegheny City; and, on or 
about April Ist, one Morris Horn, a furniture broker, made sale of 
the same to the défendant, Morris H. Pearlman, who took possession 
of and now holds them. This sale, as it is averred, was made by Horn. 
on behalf, and as agent of, the bankrupts; and being a sale in bulk, 
and ont of the ordinary course of business, and not being accompanied 
by the notice and formalities required by the Pennsylvania act of 
March 28, 1905 (P. L,. 62), was fraudulent, and void as to creditors. 
Involuntary proceedings were instituted in this court against M. Burke 
& Ce, April 14, 1905 ; and the same day the complainant was ap- 
pointed receiver and authorized to take charge of the property of the 
bankrupts, and to institute and défend suits with regard to the same. 
The bankrupts having absconded immediately after the sale, an ad- 
judication was not secured against them until June 19th, and a trustée 
not being able to be chosen until some time after that, and the 90 
day limit, within which, according to the Pennsylvania statute, pro- 
ceedings to set aside the sale had to be taken, having nearly expired, 
the receiver, on June 26th, filed the présent bill on behalf of the es- 
tate. It is demurred to by the défendant on two grounds: (1) Be- 
cause the receiver had no authority in law to sue; and (2) because 
the act of Assembly with regard to bulk sales, upon which it is founded, 
is unconstitutional. 

The right of a receiver to sue to recover the property of a bankrupt 
was carefully considered in Boonville National Bank v. Blakey, 6 Am. 
Bankr. R. 13, 107 Fed. 891, 47 C. C. A. 43, and little can be profitably 
added to what there appears. In holding that he had no such right, 
it is pointed out, that the authority to appoint a receiver in bankruptcy 
is purely statutory, and that he possesses in conséquence only such 
powers as the statute in terms confers (Act July 1, 1898, c. 541, § 2, 
cl. 3, 5, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3421]), or as are fairly 
to be deduced therefrom. The sole purpose of a receiver is to take 
charge of and préserve the estate until a trustée can be chosen and 
qualified (Section 2, cl. 3, section 3e, 30 Stat. 545, 546 [U. S. Comp. 
St. 1901, pp. 3421, 3423]) ; the alternative provision being to put the 
property into the custody of the marshal (section 69, 30 Stat. 565 
[U. S. Comp. St. 1901, p. 3450]). No title is acquired by either, 
and none in fact passes from the bankrupt until there has been an 
adjudication, and when it does, it vests as of that date, by opération 
of law, in the trustée, after he has been chosen and qualified. It is 
he, who, by the express provision of the statute, in case of fraudulent 
transfers and voidable préférences, is to sue for and recover the prop- 
erty (section 67e and section 70e, 30 Stat. 564, 566 [U. S. Comp. St. 
1901, pp. 3449, 3452]), and the right to do so, being dépendent on 
the statute, is necessarily exclusively in him. It is said, however, 
that the bankruptcy courts are invested (section 2) "with such juris- 
diction- at law and in equity as will enable them to exercise original 
jurisdiction in bankruptcy proceedings;" and that they are expressly 



552 144 FEDERAL REPORTER. 

authorized (clause 15) to "make such orders, issue such processes, 
and enter such judgments in addition to those specifically provided 
for, as may be necessary for the enforcement of the provisions of tliis 
act;" under which, it is claimed, they hâve the power to appoint a 
receiver, with the gênerai authority of a receiver in chancery, includ- 
ing the right to sue where that is necessary. Collier (5th Éd.) 18. 
But it never was intended, by what is so referred to, to confer gênerai 
equity powers, but only such as are necessary to enforce and carry 
out the provisions of the act, that, in so many words being what is 
said. And, authority to appoint a receiver under certain conditions 
having been conferred, none can be implied outside of and beyond 
this, which would make the other superfluous and unnecessary. 

It is contended, that the right of a receiver to sue, if specially au- 
thorized by the court which appointed him, was recognized in the 
case of the National Mercantile Agency, 12 Am. Bankr. R. 189, 128 
Fed. 639. But the fact is it was not passed upon. The receiver there 
was appointed by the District Court for the Southern District of New 
York, and brought suit in the Eastern District of Pennsylvania ; and 
the bill was dismissed upon the ground that no authority had been 
given him, in the order appointing him, to sue in his own district or 
elsewhere. This was necessarily controlling, and was properly so re- 
garded, nothing else being considered. It falls far short of deciding, 
however, that the order would hâve been effective, if made. Much 
more to the point is the case of In re Fixen, 2 Am. Bankr. R. 822, 
96 Fed. 748, where the authority of the receiver was expressly sus- 
tained. But for the reasons aiready stated, I am not able to give my 
adhérence to that view. 

It is further urged that unless power to sue is possessed by the re- 
ceiver in a case of this kind there wiU be a miscarriage of justice, 
the Pennsylvania statute requiring that proceedings to invalidate a 
sale in bulk, such as the one that is hère complained of, shall be brought 
within 90 days from its consummation. But assuming this to be the 
case, it affords no argument for the existence of the power, unless it 
is otherwise deducible. Even if there be this lapse in the law, we are 
not authorized, out of mère necessity, to raise up something to cover 
it. The truth is, however, that there is no such difficulty as is assumed. 
A sale of the character of that in question is made fraudulent and 
voidable by the local law as against creditors, and creditors therefore 
hâve the right themselves to take steps to avoid it. Ordinarily this 
would be by judgment and exécution against the property alleged to 
hâve been fraudulently disposed of, upon a sale of which the pur- 
chaser would be in shape to test the title of the alleged fraudulent 
vendee. But in requiring proceedings to be begun within 90 days 
after the consummation of the sale, of necessity something more di- 
rect and speedy is contemplated ; it being practically impossible within 
that time to bring action and obtain judgment in order to do so. 
Neither would an attachment lie, under Act Pa. 1869, the fraud which 
justifies it having to be actual, and not merely constructive. Stowers 
Pork Packing Co. v. Shoener, 15 Pa. Dïst. R. 141. Under the cir- 
cumstances, the only relief ayailable to gênerai creditors is by bill, 



THE ASBUBT PARK. 553 

and this must therefore be regarded as intended to be given. House- 
man v. Crossman, 177 Pa. 453, 35 Atl. 736. And if this be so any 
créditer would be entitled to sue on behalf of himself and others, 
either before or after the institution of proceedings in bankruptcy, sucli 
suit if after being ancillary thereto, no trustée having yet been chosen. 
In re Schram, 3 Am. Bankr. R. 352, 97 Fed. 760. 

This remedy being open, the argument drawn from the necessity for 
authority on the part of a receiver to sue is effectually disposed of. 
Without going, therefore, into the question of the constitutionality of 
the statute, the demurrer is sustained, and the bill dismissed, with costs. 



THE ASBURT PARK. 

(District Court, S. D. New York. December 1, 1905.) 

Shipping — Steamee Causing Dangeeotjs Swell — LiABiLiTY roB Injuet of 
Anotheb Vessel. 

A large steamer which proceeds at sueli speed as to create a swell whicli 
causes injury to another vessel of a kind properly In the waters which she 
Is na<vigating, and which is properly handled, is liable for such injury. 
[Ed. Note. — For cases in point, see vol. 44, Cent Dig. Shipping, § SiO.J 

In Admiralty. 

Carpenter, Park & Symmers, for libellant. 

De Forest Brothers and Robert D. Benedict, for claimant. 

ADAMS, District Judge. This action was brought by Alice Reilly, 
the owner of the barge Jim, to recover the damages claimed to hâve 
been sustained by reason of the swells made by the steam propeller As- 
bury Park, in passing the Jim, on the 26th day of September, 1904, 
about ^ of a mile to the southward of Pier A. The Jim, a covered 
barge, was taken in tow on the starboard side of the tug Ramapo at 
Pier 11, North River, and left there between 9 and 10 o'clock in the 
forenoon, to be towed to Jay Street, Brooklyn. The Asbury Park was 
coming up from the Atlantic Highlands, where she left at 8.39 o'clock, 
bound to pier 8 North River, which she reached at 9.39 o'clock. 

It is testified by the libellant's witnesses that the Asbury Park passed 
quite close to her, estimated by the pilot of the tug to be about 300 feet 
distant and by the master of the barge some 1200 or 1500 feet. The 
Asbury Park contends that on this morning she was pursuing her usual 
course and while the tug and tow were not noticed, there must hâve 
been 1500 or 2000 feet between them. The distance is not very ma- 
terial. The question in this connection is, did she damage the beat 
by her swells and, if so, is she liable therefor. 

The testimony on the part of the libellant is positive that the Asbury 
Park's swells caused the barge to roll so much that her upper works 
were nearly in contact with the tug's pilot house and actually pulled a 
towing bitt out of its place, as well as splitting a plant in the bow deck 
and another in the side of the barge. The barge was in good condi- 
tion and it seems that the first question must, therefore, be answered in 
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the affirmative, notwithstanding the fact that the Asbury Park was 
doubtless proceeding as she passed at a reduced speed. It seems that it 
was her custom tp slow down off EUis Island to 8 or 10 miles an hour, 
and thereafter to proceed cautiously to her pier. . It is testified on her 
behalf that almost on every trip she passes tows at reduced speed with- 
out injuring them and it is urged that there was no reason to believe 
that she would injure this tow in passing, but the fact that she did ac- 
tually injure it is too strong for argument in this connection. If her 
promises are sound, the déduction hère is that her speed was not as mod- 
erate as she claims. 

The question as to her liability in any event has been eamestly con- 
tested and the case of The Daniel Drew, 13 Blatchf. 525, Fed. Cas. No. 
3,565, cited as relieving her. There a large tow of loaded boats was 
being brought down the Hudson River by the tow boat Ohio on the 2nd 
day of June, 1873. The Drew, a passenger steamer, in passing at the 
rate of 18 miles an hour, created a swell which threw the boats in the 
tow together and injured some of them. In Judge Hunt's opinion there 
are many expressions which would be favorable -to the Asbury Park 
hère and they bave been fully quoted in the claimant's brief. If they 
were ail to be regarded as authoritative and expressive of the law, this 
libel would probably hâve to be dismissed but later authorities bave es- 
tablished a différent rule, which seems to fasten responsibility upon the 
defending vessel hère. 

The Daniel Drew was distinguished in some cases and in others a 
différent doctrine prevailed. See The Drew (D. C.) 23 Fed. 853; The 
Rhode Islarid (D. C.)"24 Fed. 295; The New York (D. C.) 34 Fed. 
757; The Majestic (D. C.) 44 Fed. 813; The Majestic, 48 Fed. 730, 1 C. 
C. A. 78; The New Hampshire (D. C.) 88 Fed. 306;. The Kaiser Wil- 
helm der Grosse (D. C.) 134 Fed. 1012 ; The Asbury Park (D. C.) 136 
Fed. 269. 

The Majestic (D. C.) 44 Fed. 813, in this court resulted in a divi- 
sion of the damages between the towing tug and the passing steamer, 
which created the swells. On appeal (48 Fed. 730, 1 C. C. A. 78) the 
décision was reversed as to the tug and the steamer held solely liable. 
Judge Lacombe in writing for the court said (pages 731, 732 of 48 Fed., 
pages 80, 81 of 1 C. C. A.) : 

"The captain of the Majestic testified that, at the lower rate of speed, her 
displacement wave would hâve no effect whatever at the distance of 1,000 
feet. The fact that the tug and tows were In shallow water no doubt in- 
creased the swells, but it seems probable that the wave which did the damage 
was thrown ofC while at the higher rate of speed, and that the steamer passed 
considerably nearer than half a mile. Be that as it may, however, it is plaln, 
upon the proof , that a wave was thrown up by the steamer, which made navi- 
gation unsafe for the canal-boat, althoiigh she was, so far as appèars, a proper 
craft to navigate the waters of the upper bay, and was attached to her tug in a 
proper way for towing with the natural conditions of wind and waves, such 
as they were that day. If, when moving at seven knots an hour, and the dis- 
tance of half a mile, the Majestic produces such results, then there is some- 
thing in her size or build which malles it necessary for her offlcers to be watch- 
ful of craft they pass at that distance, as well as of those iu the immédiate vi- 
cinity, and to regulate her motions accordingly. It wlll not do to say that 
the swell she throws is no higher than such as are produced by a higlî wind 
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in thèse waters. A high wind had not, on this particular day, rendered tiie 
bay unsafe for river craft. They were entitled to navigate ttiere, and the 
proposition cannot be maintained that harbor waters may be put at ail tlmes 
and at ail seasons in as perilous a condition for smaller craft, by the rapid 
movements of large océan steamers, as they are occasionally by the prevalence 
of a gale of wind. Such waters are not to be appropriated to the exclusive use 
of any one class of vessels. We do not mean to hold that océan steamers are 
to accommodate their movements to craft unflt to navigate the bay, eitber 
from inhérent weakness, or overloading, or improper handling, or which are 
carelessly navigated. But of none of thèse is there any proof hère, and, in 
the absence of such proof, we do hold that craft such as the libellant's hâve 
the right to navigate there without anticipation of any abnormal dangerous 
condition, produced solely by the wish of the owners of esceptlonally large 
craft to run them at such a rate of speed as will insure the quickest passage. 
To hold otherwlse would be virtually to exclude smaller vessels, engaged in a 
legitimate commerce, from navigating the same waters. Nor will it do to say 
that the Majestic was navigating in the way and at the speed customarily 
adopted by vessels of her class. If such way and speed cause injury to a sea- 
worthy craft of a kind properly in thèse waters, and properly handled, the 
custom will hâve to be modified, or the privilège paid for." 

No other discussion of the matter seems to be necessary and there 
will be a decree for the libellant, with an order of référence. 



In re SCHWANINGER. 
(District Court, E. D. Wisconsin. March 2, 1906.) 

BANKEUPTCY — VOLUNTABT pEOCEEDINGS — SiNGIE DeBT — No ASSETS. 

A debtor having but one debt and no assets to whlch the trustée eau 
take title may become a voluntary bankrupt under section 4 Bankr. Act 
July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], which 
provides that any person who bas "debts" except a corporation, shall 
be entitled to the beneflts of the act, section 1, subd. 29, provlding that 
words importing the plural number may be applied to and mean only a 
single person or thing. 

A. D. Agnew, for the bankrupL 
Moritz Wittig, for creditor. 

QUARLES, District Judge. This îs a motion to dîscharge a 
voluntary pétition in bankruptcy, and to set aside the adjudication 
made thereon. The schedules of the bankrupt show but one debt, 
which is a judgment for $1,065.80. The schedule of assets discloses 
that the entire property of the bankrupt consists of chattels amounting 
in value to $50, ail of which is claimed as exempt, and undoubtedly is 
exempt under the statutes of Wisconsin. 

The question raised by the motion is a novel one. The sole creditor 
appears and raises the contention that a debtor having but one debt 
and no assets to which the trustée can take title under the act, is not 
a person qualified to become a bankrupt under the provisions of Bankr. 
Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], 
and that the court has acquired no jurisdiction over the case. As 
jurisdiction in bankruptcy springs wholly from the statute, the pend- 
ing question must hinge upon the construction of the provisions of 
the act of Congress. Section 4 (30 Stat. 547 [U. S. Comp. St. 1901, 
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p. 3423]), provides that "Any person who has debts, except a cor- 
poration, shall be entitled to the benefits of this act as a voluntary 
bankrupt." It is contended that this language clearly indicates the 
purpose of Congress to extend the benefits of the act only to such 
debtors as hâve a plurality of debts ; that the language is so plain there 
is no room for construction. But section 1, subd. 29, under the title 
"Définitions," provides that "words importing the plural number may 
be applied to and mean only a single person or thing." This provision, 
if applicable, would make the text of section 4 read "debts or debt," 
and would seem to settle the question adversely to the présent motion. 
No doubt has been expressed so far as we can find, in any text-book 
of adjudicated case, that section 4 ought to be cohstrued with référence 
to the définition provided in section 1. 

Re Maples (D. C.) 103 Fed. 923, is a case vsfhere there was but a 
single debt, and where there were no assets. If the objection which 
wè are nowr considering were sound, it was clearly décisive of the 
Maples Case. But the court was at great pains to point out that the 
solitary debt in that case was not a provable debt within the purview 
of the bankruptcy act. The court there held "the bankrupt in his péti- 
tion, therefore, has not presented any debt or claim from which this 
court can discharge him." While the court did not expressly say 
that a single provable debt would answer the purposes of jurisdiction, 
we are left to infer as much from what the court did say. Re Yates 
(D. C.) 114 Fed. 365, is another case where the only debt dis- 
closed by the schedules was a judgment in tort, wherein an appeal 
had been taken which suspended its mandate for the time being. There 
is no suggestion in the opinion that the judgment, if final, and of a 
nature to be proved as a debt, would not sustain the jurisdiction. The 
feasoning of the court would certainly lead us to the opposite conclu- 
sion. I pass now to consider the second proposition upon which this 
motion is based. 

It is contended that where there is no property to be distributed 
there is no function to be performed by any ofïïcer known to the act, 
and that the machinery provided by the law will be wholly inoperative, 
and that such a proceeding, culminating only in the discharge from a 
single obligation, was not within the contemplation of Congress. While 
it is true that the act of 1898 contemplâtes distribution as well as dis- 
charge, the présence of assets has not been specifically recognized and 
laid down as essential to jurisdiction, while the existence of indebted- 
ness has been explicitly made a condition précèdent. Cases are cited 
holding that the absence of assets is fatal to the jurisdiction of probate 
courts. Such cases are not in point hère, because the distribution of 
assets among créditera and legatees or heirs at law, is the sole func- 
tion of a court of probate. When the bankruptcy act was passed, 
Congress had in mind the relief of unfortunate debtors. That humane 
policy permeates 'the entire act, and seems to hâve been made quite 
as important a function as an équitable distribution of assets among 
the creditors. The bankruptcy act of 1841 was the first act which 
provided for an unqualified discharge of the debtor. Its constitu- 
tionality was assailed, and the court, in Re Klien, 1 How. (42 U. S.) 
277, note, Fed. Cas. No. 7,865 say: 
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"Of this subject Congress bas gênerai jurlsdlctlon ; and the true Inqulry Is, 
to what limlts Is that Jurlsdlction restricted? I hold It extenda to ail cases 
where the law causes to be distributed the property of the. debtor among his 
creditors; thls Is its least limit. Its greatest Is a discharge of the debtor 
from his contracts. And ail intermediate législation, affecting substance and 
form, but tending to further the great end of the subject— distribution and 
diseharge — are in the competency and discrétion of Congress." 

In Hanover National Bank v. Moyses, 186 U. S. 181, 188, 23 Sup. 
Ct. 857, 46 L. Ed. 1113, which involved the constitutionality of the act 
of 1898, the court say: 

"The subject of 'bankruptcies' includes the power to discharge the debtor 
from his coutracts and légal liabilities as well as to distribute bis property. 
The grant to Congress involves the power to impair the obligation of con- 
tracts, and this the states were forbldden to do." 

Later on, on page 192 of 186 U. S., page 862 of 22 Sup. Ct. (46 
L. Ed. 1113), the court say: 

"The détermination of the status of the honest and unfortunate debtor by 
his libération from encumbrance on future exertlon is matter of public con- 
eern, and Congress has power to accomplish It throughout the United States 
by proceedings at the debtor's domicil." 

It is difficillt to under stand why a debtor owing a single obligation 
of $1,065, should not fall within the merciful policy of the act. It is 
an accidentai circumstance that the indebtedness was not distributed 
among two or more creditors. His case is clearly within the spirit 
of the act, and no good reason has been suggested why he should not 
be within its scope and opération. It is my belief that Congress had 
not in mind any purpose to discriminate against an unfortunate debtor 
who is oppressed by a single obligation, and that the will of Congress 
will be efïectuated by making the définition above recited applicable to 
section 4, and treating the term "debts" where it occurs in such 
section as the équivalent of "debt." 

For thèse reasons the motion will be denied. 



SELKREGG et al. v. HAMILTON BROS. 

(District Court, W. D. Pennsylvania. March 22, 1906.) 

No. 639. 

Bankruptct— Involitntaet Proceedings— Dismissal—Seizuee of Pbop- 
EETT — Bonds — Liabilitt of Ceeditors. 

Where, pending involuntary bankruptcy proceedings, the creditors se- 
cured a warrant under whlch the marshal took possession of the alleged 
bankrupts' canning factory, and a bond was executed, as requlred by 
Bankr. Act, 1898, § 3e [U. S. Comp. St. 1901, p. 3423], conditioned for 
the payment of ail costs, expenses, and damages caused by the seizure, 
taking, and détention of the property, on the dismissal of the bankruptcy 
proceedings, the alleged bankrupts could only recover on the bond such 
costs, expenses, and damages as were incident to the taking and with- 
holding of the property, as distinguished from costs, expenses, and dam- 
ages incident to the Institution of bankruptcy proceedings. 
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2. SAME — ^IrJjUBT TO PlîO?EBÏ'T. 

Where the marshal, whlle In possession of the property, permlttod cer- 
tain pipes thereon to freeze and burst, the alleged bankrupts were en- 
titled to recover damages sustalned thereby on such bond, notwithstand- 
Ing they had free access' to the factory, the petitioning creditors, In 
taking possession o£ the property throngh the marshal, assuming full re- 
sponsibillty for its care. 

L. Rosenzweig, for Hamilton Bros. 
Frank Gunnison, for petitioning creditors. 

ARCHBALD, District Judge.i On October 23, 1899, proceedings 
were instituted in this , court by the creditors of Hamilton Bros, to 
hâve them declared banlsrupts; and the same day, upon affidavit 
that. they were insolvent and were disposing of their property, to the 
serions détriment of the petitioners, a warrant was directed to issue 
to the mai'shal, under which he took possession of their canning fac- 
tory at Northeast, Erie county, Pa., where they were in business. 
Accompanying this, a bond was filed in the sum of $1,000, with two 
good and suflîcient sureties , approved by the court, conditioned as 
required by the statute (Bankruptcy Act July 1, 1898, c. 541, § 3e, 
30 Stat. 547 [U. S, Comp. St. 1901, p. 3423] ) for the pajment to the 
respondients, in case the proceedings should be disfnissed, of ail costs, 
expenses, and damages, occaéioned by the "seizure, taking, and déten- 
tion" of the property. Thé respondents contested their bankruptcy, 
and, the petitioning creditors not being able to show that they were 
insolvent, or had committed an act which made them liable, on 
December 5, 1899, the proceedings were dismissed. Thereupon, pur- 
suing the course marked out by the statute (section 3e), the respond- 
ents petitioned the court to fix and allow the amount which should 
be paid by the obligers on the bond by reason of the warrant to the 
marshal ; and the case, having been referred to a spécial master, 
comes up now on exceptions to his report. 

The master finds that the respondents a!re entitled in this proceeding 
to an allowance (a) for such costs, by reason of the filing of the péti- 
tion and its dismissal, as would. be allowed to a party recovering in a 
suit in equity, citing rule 34 (32 C. C. A. xxxiii ; 89 Fed. xiii ; 18 Sup. Ct. 
ix), but not specifying them; (b) to such costs, counsel fées, and ex- 
penses as were incurred as a resuit of the seizure and détention of their 
property by the marshal, which he was not, however, able to fix for 
want of évidence; (c) to damages to the extent of $53, caused by the 
freezing and bursting of the pipes in the canning factory, while the 
marshal was in possession — this being the only spécifie sum shown, 
out of the $20,000 claimed, iridependent of what was to be assigned to 
the bringing of the bankruptcy proceedings. Following the terms of 
the statute, the bond, on thè security of which the warrant of the 
marshal was issued, was conditioned, as already stated, for the pay- 
ment of "àll costs, expenses, and damages, caused by the seizure, tak- 
ing and détention of the property," in case the pétition was dismissed 
by which the proceedings in bankruptcy weré instituted. This was 
the undertaking of the obligers, and to this their liability is to be 

iSpeclally assigned. 
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confined in the présent proceeding whatever may be that of some of 
them, who were petitioning creditors, outside of it, by reason of their 
unsuccessfui attempt tù put the respondents into bankruptcy. The 
bond, as it is to be remembered, is given solely for the purpose of 
indemnifying the alleged bankrupts for taking their property out of 
their hands before there had been an adjudication against them ; and 
it is only by faihng to keep this in view that any confusion arises. 
The master has lost sight of it sHghtly in holding that, as noted above, 
the respondents are entitled to such costs as would be allowed to 
a party in equity in case of a dismissal. Thèse costs, no doubt, are to be 
taxed in their favor, against the petitioning creditors, by the clerk, 
in the main proceedings. But they do not come in hère, where we are 
fixing the responsibihty of the bondsmen, both principals, and sureties, 
which is another matter. The costs to be covered in the latter case 
are those which are strictly incident to the seizure proceedings, and 
ordinarily in any event would not amount to much. Where, as is 
often the case, application for a warrant to the marshal, like that 
for the appointment of a receiver, is heard ex parte, there would be 
nothing more than those for the filing of the moving papers, taken 
care of at the time by the parties. Where, however, the application 
is contested, eitherat the outstart or afterwards on motion to vacate, 
they would include ail that could be recovered under similar circum- 
stances, if the case were in equity. Rule 34 (32 C. C. A. xxxiii ; 89 
Fed. xiii; 18 Sup. Ct. ix); Collier (5th Ed.) 615. In re Wolpert, 1 
Am. Bankr. Rep. 436. In the présent instance there was no contest 
over the issuing of the warrant, and so far as appears there were no 
costs because of it to come in hère. But the master has allowed 
nothing specifically upon this score, so that this mistake is not material, 
except as the failure to note it might lead on to others. 

Counsel fées stand exactly the same as costs, and are to be similarly 
disposed of. The respondents are entitled to recover whatever was 
incurred by them on that account, because of the seizure and déten- 
tion of the property, but not outside of that. They can claim nothing, 
for instance, for the assistance of counsel in defending and successfuUy 
resisting bankruptcy ; and as this is ail that was shown, and practically 
makes up the whole of this part of their claim, there is nothing to be 
allowed under that head. And the same is true, also, as to the matter 
of expenses. The chief item, however, put forward by the respond- 
ents, is for damages. But hère, again, the resuit of the institution of 
the proceedings in bankruptcy is not to be confounded with the seizure 
under the warrant to the marshal. The one was no doubt calculated 
to affect the crédit, and so may hâve worked the financial injury of the 
firm in a way that may make the petitioning creditors liable to action. 
But thèse consequential damages are quite différent from those due 
to the taking possession of their canning factory, by which their busi- 
ness was directly interfered with, if that was in fact the case. Both 
steps may hâve combined to work their injury, but each in its own 
way, and only that which is directly attributable to the one which 
we are considering is recoverable for hère. Upon that point it is to be 
observed that already, early in October, the same month in which the 
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bankruptcy proceedings were instituted, by reason of tlie dîscourage- 
ment of the season, if not of the loss of the cans which had been taken 
from them in the replevin suit by the Fredonia Manufacturing Com- 
pany, the factory was at a standstill. The respondents, having dis- 
posed of their entire output, declined to take the late crop from 
customers, and rented out the lower portion of the building for the 
storage and packing of grapes, for which it was used during the 
greater part of the time it was in the hands of the marshal, and of 
which they had the benefit. Theywere delayed in cleaning up the 
establishment and repairing the machinery after that when thcy came 
tofemake sale of the property subsequently, but this did not amount 
to much, and nothing spécifie on account of it is shown. This leaves 
nothing but the $53 allowed by the master by reason of the freezing 
and bursting of the pipes while the marshal was in charge. 

It is contended by the petitioners that the respondents had free access 
to the factory, and ought to hâve known of the danger better than 
the marshal, and taken steps to prevent it. But I agrée with the 
master that the draining of the pipes, to keep them from freezing, was 
sufficiently obvious, and that, in taking the property out of their hands 
as they did, the petitioning creditors assumed fuU responsibility for 
its care, relieving the respondents from looking aftèr it. 

The results reached by the master being thus substantially correct, 
the exceptions are overruled, and the costs, counsel fées, expenses, 
and damages for which the obligers in the bond are liable are fixed 
at $53, as recommended by the master in his report. 



THE W. J. HINGSTON et al. 
(District Court, W. D. Pennsylvaala. Marcli"24, 1906.): 
No. 1. 
Admiealty — BtJiT TO Recoveb Vessei^ — RiGHT OF Real Paetibs in In- 

TEREST TO DEFEND— StIPULATE ï'OB COSTS, ETC. 

In a suit in admiralty to recover a vessel which has been seized by 
State officers for violation of a state flshery law, and is held by re- 
spondents merely as their custodians, such officers or other représenta- 
tives of the state may appear and ansvcer without glving the stipula- 
tion with sureties for the payment of costs and damages requlred from 
Interveners by admiralty rule 34. 

Courts— Conflict of Jubisdiction— Libei, Against Vessel Seized undeb 
State Daw— Appeaeance for State^Motion ïo Dismiss— Peaotice. 

A court of admiralty is not deprived of jurlsdiction of a suit to re- 
cover possession of a vessel duly licensed and enroUed, under the naviga- 
tion laws of the United States, by the appearance of officers of the 
state claiming to hold the vessel under process issued by a state court 
for violation of a state fishery law, where the constitutionality of such 
law is seriously attacked by the Ubelant, since such appearance does 
not render the suit one against the state, within the meaning of the 
eleventh constitutional amendment, and the question Is one which It ia 
compétent for the Ubelant to raise, and for the court to détermine. 
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In Admiralty. On motion to dismiss libel. 

W. A. Stone, for the motion. 
Clark Olds, opposed. 

ARCHBALD, District Judge* The libelant, Michael Maher, on 
November 27, 1905, was the owner of the fishing steamer W. J. 
Kingston, a vessel of 20 tons burthen and upwards, duly enrolled and 
hcensed under the navigation laws of the United States, at the port 
of Erie, Pennsylvania, and engaged in fishing in the waters of that 
lake, and in commerce and navigation thereon. He charges that on 
the day and at the place named, while preparing with his officers and 
crew for a fishing voyage, the respondents Patrick and Michael J. Crib- 
bins took forcible possession of the vessel, her nets, apparel, etc., which 
they hâve retained np to the présent time; and he seeks by this libel 
to repossess himself of the same. An attachment and monition having 
been duly issued and served, December 14th, J. W. Criswell, a warden 
of the department of fisheries of the state of Pennsylvania, appeared 
and made ansvi^er thereto; asking leave to intervene on behalf of the 
commonwealth ; denying that forcible possession was taken of the 
vessel, as charged by the libelant; and averring that, on the day in 
question, acting as warden, under authority of the commissioner of 
fisheries, and by advice of the Attorney General of Pennsylvania, in 
accordance with the provisions of the act of Assembly of that state, 
approved April 22, 1905 (P. L. 272), and upon due information and 
complaint made before an alderman of the city of Erie, charging 
the libelant and his crew with a violation of said act by reason of 
unlawful fishing with the said vessel in the waters of Lake Erie, he 
seized and took possession of the same, her tackle, apparel, and fur- 
niture, and turned them over to the department of fisheries which he 
represented; that, in pursuance of the said complaint, the libelant and 
his crew were brought before the said alderman and a hearing had, 
and by the arbitrary and unwarranted act of the alderman they were 
the same day discharged ; but that a pétition had been presented to the 
court of quarter sessions of Erie county, Pa., praying for leave to ap- 
peal, upon which a rule has been granted to show cause why it should 
not be allowed, which has not yet been disposed of, pending the dé- 
termination of which, the boat is detained by the department of fish- 
eries — the respondents Patrick and Thomas J. Cribbins having noth- 
ing to do with the original taking, and holding it merely as bailiffs. 

An objection was made to the réception and allowance of this in- 
tervention and answer, on the ground that it was not accompanied 
by a stipulation, with sureties, for the payment of costs and damages, 
as provided by admiralty rule 34. But I am not inclined to reject it 
upon that score. It is a question whether in strictness it is an inter- 
vention, within the meaning of the rule ; the parties named as respond- 
ents in the libel being merely représentatives of others, as the libelant 
must hâve known. And particularly as it is supplemented by a sim- 
ilar answer by W. E. Meehan, commissioner of fisheries, protesting 

*Specially assigned. 
144 F.— 36 
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against the court taking jurisdiction, by reason of the intprest of the 
commonwealth, and by a spécial appearance also, by Hampton L. 
Carson, Attorney General, making the same objection; upon the 
strength of which a motion to dismiss the case for warit of jurisdiction 
is now made. 

On motion to dismiss before hearing, the libel and not the answer 
is to be looked to; no replication being necessary in admiralty to put 
the case at issue (admiralty rule 51), and new facts Set up in the 
answer being taken as denied by the libelant, as of course. By strict 
practice, therefore, the respondents hère are put to the proof of that 
which they allège to justify the seizure, the legality of which, both in 
law and in fact, as shown by the argument of counsel, is stoutly con- 
tested. It is contended, however, in behalf of the motion, that the 
interest of the commoriweâlth is manifest on the face of the record, 
and that the Attorney General having appeared and objected on its 
behalf, to say nothing of the commissioner of fisheries and warden, 
the State has thereby become a party, and the court is powerless to 
proceed further. 

It may be conceded, for the purposes of this motion, that the seizure 
which is complained of was made by the warden, in the way stated, 
for the alleged violation by the libelant of the fisheries act of Pennsyl- 
vania which is relied on; and that the acts of the parties, by whom it 
was made, are adopted ànd justified by the représentatives of the 
State, who appear in its behalf. But that does not necessaiily pre- 
clude the court's jurisdiction, It is avërred in the libel that the vessel 
which was seized was duly licensed and enrolled under the navigation 
laws of the United States, and engaged in the business of fishing 
upon the lakes ; ànd it ié contended that the Pennsylvania statute, if it 
undertakes to subject à vessel of that kind to process issuing out of 
the State courts for the breach of state fishery régulations, invades the 
maritime jurisdiction committed by the Constitution to the fédéral 
courts, and is therefore irivalid. Other défenses to the seizure pro- 
ceedings are also suggested, as for instance, that the act does not in 
any event authorize a taking, until there has been a conviction^ and 
then only of boats and their furniture and appliances, and not of ves- 
sels. Also that the alderman dismissed the charge, upon which the 
vessel was seized, after the hearing, and that no appeal lies from his 
décision. But thèse iatter are matters for the state; court, and are not 
relevant hère. The constitutionality of the act, which is the basis of 
the proceedings, however, is ; and, if it is unconstitutional, by ail the 
authorities, it afifords no justification or protection for the officers of 
the state or others who hâve acted under it, which the court may pro- 
ceed to inquire, without regard to the interests of the state involved. 
Such a case in not a suit against the state, within the meaning of the 
eleventh amendment, notwithstanding there may be an appearance on 
behalf of it. Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42: L. 
Ed. 819 ; Prout v. Starr, 188 U. S. 537, 33 Sup. Ct. 398, 47 L. Ed. 584 ; 
Gunter v. Atlantic Coast Line, 300 U. S. 373, 36 Sup. Ct. 353, 50 L. 

Ed. . That, then, is the situation hère. The constitutionality of 

the state fisheries law being drawn in question, and there being a show 
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of substance to the contention which is made against it, the case must 
proceed until it can be determined in due course. If the law is found 
to be invalid, the libelant will be entitled to the return of his property, 
which this proceeding is compétent to effect. If, on the other hand, it 
is found to be valid, the libel will hâve to be dismissed. But the case 
not yet being fully before the court, it is not ready for the détermina- 
tion of that question, and must go on therefore until it is. 

It is further to be noted that, if the appeal to the quarter sessions, 
which has been applied for, should be refused, which is possible, the 
respondents would hâve nothing whatever to stand on, and the vessel 
would hâve to be given up; which is another reason for retaining the 
case. 

The motion to dismiss is overruled. 



FRANKLIN SUGAR REFINING CO. v. UNITED STATES. 

(Circuit Court, D. Pennsylvania. March 8, 1906.) 

Nos. 81, 1,693. 

1. CusTOMS OuTiES — Convention With Cuba — Date of Effect, 

The reciprocal commercial convention witli Cuba (33 Stat. 2136) be- 
came operative on the date of its approval by Aet December 17, 1903, 
33 Stat. 1, c. 1, rather than on tlie tenth day after its ratification. 

2. SaME GOODS IN WaBEHOUSE— CONSTBUCTIVE WlTHDBAWAL. 

An importer proeured permits for the delivery of merchandise In a 
bonded warehouse, and flied tliem with the storekeeper, but did not 
actually withdraw the merchandise until some time later. Beld, that, 
the former action constituted a constructive withdrawal, and that the 
merchandise became subjeet to the duties applicable at the time of 
the constructive withdrawal rather than of the actual withdrawal. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below, G. A. 5,885 (T. D. 25,914), affirmed the assessment of 
duty by the collector of customs at the port of Philadelphia, on Importations 
by the Franklin Sugar Reflning Company. The case involves the construc- 
tion of the convention between the United States and Cuba (33 Stat. 2136), 
signed December 12, 1902, and approved by Congress December 17, 1903 (33 
Stat. 1, c. 1). The pertinent portion of sald convention reads as follows : 
"Article 11. • • * TJie convention shall go into efCect on the tenth 
day after the exchange of ratification. » * * This convention shall not 
take efïect until the same shall hâve been approved by the Congress." 33 
Stat. 2142. 

The pertinent portion of said act reads as follows: "Whenever the Prési- 
dent of the United States shall receive satisfactory évidence that the Re- 
public of Cuba has made provision to give full effect to the articles of the 
convention between the United States and the RepuWic of Cuba, signed on 
the eleventh day of December, in the year nineteen hundred and two, he i& 
hercby authorized to issue his proclamation, declaring that he has received 
such évidence, and thereupon on the tenth day after exchange of ratifica- 
tion of such convention, * * • ail other articles of merchandise being 
the product of the soil or industry of the Republic of Cuba imported into 
the United States shall be admitted at a réduction of twenty per centum 
of the rates of duty thereon, as provided by the tarifE act of the United 



564 144 FEDERAL REPORTER. 

States, approved July twenty-fourth, eighteen hundred and nlnety-seven." 
33 Stat. 1, e. 1. 

Note American Sugar Reflning Co. v. IT. S. (G. C.) 136 Fed. 508. 

Tlie assignments of error stated by the Importers In their application for 
review of the décision of tlie Board of General Appraisers are as follows: 
"The errors of law complained of are (1) the imposition on ail said sugars of 
the full rate of duty imposed by the tariff act of July 24, 1897, without the 
réductions of 20 per cent, thereof provided in said convention 6f December 11, 
1902; and (2) the imposition of said duties on those sugars not actually re- 
moved from bonded warehouse until af ter December 27, 1903." 

John G. Johnson, for the importers. 

J. Whitaker Thompson, U. S. Atty., and William M. Stewart, Jr., 

Asst. U. S. Atty. 

HOLLAND, District Judge. This is an application for a review 
of the décision of the Board of General Appraisers assessing a duty on 
certain importations of sugar from Cuba into this country, at the 
regular rates provided for by the tariff act of 1897. 

The facts are sufficiently set forth in the opinion, which is as follows : 

"The importations eovered by thèse three protests consist of sugar ex- 
ported from Cuba. The merchandise arrived at the port of Philadelphia 
and was entered In bond prior to December 17, 1903. It was assessed for 
duty at the regular rates provided for by the tariff act of 1897, while the 
importers claim that there should be a déduction of 20 per cent, ad valorem 
under the provisions of the treaty or convention between the United States 
and the Repubiic of Cuba, which was proclaimed by the Président on De- 
cember 17, 1903 (T. D. 24,836). 

"The testimony shows that the sugar eovered by two of the protests. Nos. 
139,779 and 139,780, was withdrawn from bonded warehouse for consumption 
prior to December 17, 1903. The goods eovered by the other protest were 
not actually removed from bonded warehouse till December 27, 1903, but 
permits for delivery of the sugar had been issued and flled with the store- 
lieeper not later than October 10, 1903. 

"In Huteheson's Case, G. A. 5,724 (T. D. 2-5,427), this board has held that 
the treaty between the United States and the Republic of Cuba referred to 
in the President's proclamation above cited did not take effect, by Its very 
terms, until its approval by the Congress of the United States, which was on 
December 17, 1903, and that the ti-eaty could not be construed to hâve any 
rétrospective opération so as to apply to merchandise imported from Cuba 
prior to said date. After due considération we are satisfied with the con- 
clusions reached In that case, and we need add nothing to the reasoning or 
the authorities there cited, which, in our judgment, fully support the con- 
clusions reached. It is admitted that the importations in question eovered 
by the two flrst-named protests fall within the terms of that décision, but 
it Is sought to differentiate thèse protests from those passed on in said déci- 
sion, by the fact that the liquidation of the entries now under considération 
was not made by the collecter until after December 17, 1903, which was the 
day on which the treaty was held by the board to go into effect. In our 
judgment this fact is entirely immaterial. In Abner Doble Co. v. United 
States, 119 Fed. 152, 56 0. C. A. 40, it was held by the Circuit Court of Ap- 
peals for the Ninth Circuit that the provisions of Act June 22, 1874, c. 
391, § 21, 18 Stat. 190 [U. S. Conip. St. 1901, p, 1986], limitlng the time with- 
in which duties may be rellquidated to one year from the date of entry, in the 
absence of fraud or protest by the owner or the importer, does not operate 
to prevent the liquidation of duties on an article at any time after its entry 
in bond upon or after Its withdrawal for consumption, when there has been 
no previous liquidation. As observed by the court, 'the law does not pre- 
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scribe the time when the coUector shall liquldate the dutles. He may llqui- 
date before or after a year after entry. The only limitation upon hls action 
in that regard is tliat, after once liquldatlng, he may net, In the absence of 
fraud or protest by the owner, Importer, agent, or consignée, reliquldate after 
a year from the date of entry.' To the same effect are the following au- 
thorlties : U. S. v. De Rivera (C. 0.) 73 Fed. 679 ; Gandolfi v. United States, 74 
Fed. 549, 20 C. O. A. 652. The board has uniformly followed the principles 
laid down in thèse cases. In Hussa's Case, G. A. 4,30!) (T. D. 20,350), we 
observed as foUows: 'It Is immaterial that the liquidation of the dutles 
was made after the proclamation became operative. Thls liquidation was 
nothing more than the décision of the collector as to the rate and amount 
of dutles to which the merchandise was subject under the law. There is and 
was no law requiring such liquidation to be made withln a given time. The 
time when the décision was made could not, therefore, change this rate or 
amount, especially in view of the provisions of section 13 of the United 
States Revised Statutes [U. S. Comp. St. 1901, p. 6], the policy of which is 
recognized in section 34 of the présent tarifE act of July 24, 1897, 30 Stat. 213, 
c. 11 [U. S. Comp. St. 1901, p. 3701], and of sections 72 (28 Stat. 569, e. 349) 
and 55 (26 Stat 625, c. 1244), respectively, of the acts of August 27, 1894, 
and of October 1, 1890, which were deslgned to 'keep in force every right 
and liability of the government or of any person which had been incurred 
or accrued to the passage of the new law or of any change of law pursuant 
to Its provisions. * * * Any other view of the law would lead to the 
unreasonable and inéquitable resuit, that, where two separate importations 
of precisely the same liind of merchandise had been made and entered for 
consumptlon on the same day, they might be dutiable at différent rates by 
reason of the coUector's delay in making hls liquidation of one of the en- 
tries, or by hls purposely giving préférence In point of time to the one or the 
other of the Importers in deciding upon the rlghts of the parties under the 
law.' This décision was afflrmed, on appeal, by Townsend, J., October 20, 
1902, Suit 2856. 

"Following thèse décisions, we hold that the goods in question covered by 
protests 139,779 and 139,780 were properly assessed for duty under the pro- 
visions of the tarifï act of 1897, wlthout any rebate under the provisions of 
the treaty with Cuba. 

"We reaeh the same conclusion as to the sugar covered by protest 129,306, 
on the ground that, the permits for the delivery of the sugar havlng been 
Issued ând flled with the storekeeper prlor to the time when the Cuban 
treaty went into efCect, this fact operated as a constructive wlthdrawal of 
the goods from bonded warehouse at that time. This précise question was 
settled by the board in Denby's Case, G. A. 3,294 (T. D. 16,649; Suit 2,327), 
which décision was subsequently affirmed by the Circuit Court for the South- 
ern District of Kew York in an unreported décision. The following language 
was used by the board : 

" 'We find as a matter of fact that the collector prepared and delivered to 
the importer a permit for delivery of the merchandise in accordance with 
the forms prescribed in article 497, Customs Régulations 1892, and that this 
permit was presented to the storekeeper at the bonded warehouse prlor to 
August 28, 1894, but the merchandise was not actually delivered to the im- 
porter, being voluntarily allowed by him to remain in bonded warehouse un- 
removed from the possession of the storekeeper until after said date. Rev. 
St. U. S. §2977 tu. S. Comp. St. 1901, p. 1952.] Thèse facts are substan- 
tially admltted to be true in the brief flled with the board by the importer 
at the hearing of the case. 

" 'We acoordlngly find that the merchandise was in légal effect not in cus- 
toms custody on or after August 28, 1894, but had been constructively de- 
livered to the importer, and was already subject to hls control.' 

"Ail the sugar must, therefore, be consldered as having been withdrawn 
from bonded warehouse for consumptlon prlor to December 17, 1903, and 
was therefore subject to duty under the laws existing at the time of wlth- 
drawal by virtue of section 20 of the act of June 10, 1890, as amended by the 
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act of Ôorigress approved December 15, 1902 (32 Stat part 1, p. 753.) Mosle 
V. Bidwejl. 130 Fed. 334, 65 O. 0. A. 533. 

"Tbe protests are ail overruled, and the décision of the collector is af- 
flrmed." 

For the reasons above set forth, we think the board's conclusions 
are correct. 

The décision of the Boàrd of General Appraisers is therefore af- 
firmed. 



In re GOLDBEEG & BEOS. 

(District Court, D. Maine. April 9, 1906.) 

No. 136. 

Bankbuptcy — Claims Bntitlbd to Pbioeity — Costs of Attachment £xnT 
IN Maine. 

Under Bankr. Act July 1, 1898, c. 541, § 64b, cl. 5, 30 Stat. 563 [U. 
S. Comp. St 1901, p. 3447], glvlng priorlty to debts owing to any per- 
son, who by the laws of the state Is entitled to priorlty, an attachîng 
credltor, who, under the Insolvency law of Maine (Eev. St Me. c. 72, 
§ 36), would hâve been entitled to priority of payment of the costs 
and expenses of the attachjnent suit incurred prlof to the Institution 
of insolvency proceedings, if it appeared that the suit "was commenced 
In good faith for the beneflt of ail the creditors," Is entitled to prior 
payment of such costs and expenses from the estate of the debtor in 
bankruptcy, on a flnding that the suit was commenced in good faith 
for the beneflt of ail the creditors, and actually resulted in beneât to 
the estate. 

In Bankruptcy. On question certified by référée, 

B. L. Fletcher, for creditor. 
Charles A. Knight, pro se. 

HALE, District Judge. Mr. Lîttle, one of the référées of this 
court in bankruptcy, has certified to me a question which has arisen 
in the course of proceedings in the above case, as follows : 

"Whether a claim of Charles Hayward & Co. for $37.20 was entitled to^ 
priority; sald claim being for writ, clerk of court's fee, and sherlfC's fee in 
attachment on writ in favor of Charles Hayward & Oo. against said bankrupts. 
and the same having been lilcurred prlor to the flling of pétition In said 
case. The attachment was continued after the tiling, and sberifE's fées were 
incurred before as well as after the flling. They were for the beneflt of the 
estate and necessary for preserving it. On receipt of the proof of débt, 
which is annexed to the pétition for payment in full as a priority claim,. 
I ruled that same be payable, and same ought to be paid in fuli." 

Section 64 of the bankrupt act provides for debts which hâve prior- 
ity (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 
344'?]). Subdivision bt>f said section 64 provides that: 

"The debts to hâve priorlty, except as hereln provided, and to be paid In 
full out of bankrupt estâtes and the order of payment shall be : * * * 
(5) Debts owlng to any person who by the laws of the states or the TJnlted: 
States is entitled to priority." 

By Rev. St. Me. c. 72, § 36, the assignée in insolvency proceedings 
could prosecute to final judgment a suit commenced by creditor within 
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four months prior to commencement of insolvency proceedings, and 
could in his own name levy upon and sell the property attached in 
such suit, in the same manner as the créditer might hâve done had no 
insolvency proceedings been commenced. That section further pro- 
vides as follows : 

"And such attaehment and the proceeds of the property so attached shall 
be held £or the beneflt of the estate of such insolvent; and when such at- 
taehment is made in good faith, the créditer shall be paid out of the estate 
the costs and expenses arising from such suit and attaehment, and the 
safekeeping or sale of the property so seized and attached, and the expenses 
of any levy made upon the same, incurred prior to the appearance of such 
assignée in such suit; and such créditer may prove his debt or claim upon 
which such suit is brought in the same manner as if a suit had not been 
commenced. If the assignée elects not to appear and prosecute such suit 
and if it apçears to the court that It was commenced in good faith for 
the benefit of ail the creditors, It shall order said costs and expenses in- 
curred prior to the assignment of the estate to the assignée, to be paid out 
of the estate." 

Section 42 of said chapter 72 of the Revised Statutes of Maine 
provides that in making a dividend in insolvency the following claims 
shall be first paid in full in their order: 

"(2) The fées, costs and expenses of suits and proceedings in insolvency." 

The costs and expenses referred to in the two sections of the Re- 
vised Statutes, which I hâve cited, are debts entitled to priority by 
section 64b, cl. 5, of the bankrupt act, to which I hâve referred, 
unless this construction is excluded by some other provision of the 
act. It has been urged that section 64b, cls. 1 to 3, so régulâtes 
the priorities given to ail costs that such costs as are now before me 
are excluded from the priority allowed them by the state law and 
are intended by Congress to be proved under 63a, cl. 3. 30 Stat. 
562, c. 541 [U. S. Comp. St. 1901, p. 3447]. 

In the case of In re Lewis (D. C.) 99 Fed. 935, Judge Loweîl says: 

"I am of opinion that the provisions giving priority to certain costs in 
section 64b, clauses 1 to 3, do not so cover the wliole matter of costs as to 
exclude the costs mentioned In section 63a, clause 3, from the priority given 
them by the law of Massachusetts. The costs dealt with in section 64b, 
clauses 1 to 3, are costs directly eonnected v?ith the proceedings in banlc- 
ruptcy. The costs deait with in the Massachusetts statute hâve no direct 
connection with proceedings in bankruptcy or insolvency. They are dealt 
with lu a part of the Massachusetts insolvency act quite différent from that 
which provides for the payment of costs and expenses in insolvency proceed- 
ings. That they should hâve priority does not seem Intrinsically more un- 
reasonable in banlsruptey than in insolvency." 

The language of the statute of Maine, which I hâve quoted in full, 
is différent from the language of the Massachusetts statute; but the 
clear intention of the Maine statute is that such costs shall be paid 
out of the estate, if it appears to the court that the suit was com- 
menced in good faith for the benefit of ail the creditors. The inten- 
tion of the Maine Législature was to pay such costs in full out of 
the estate, providing the estate had received an actual benefit by in- 
curring such costs, just as it is the intention of Congress to pay the 
actual and necessary oDSt of preserving an estate subséquent to filing 
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a pétition in bankruptcy. Courts in other circuits hâve disallowed 
such claims ; but thèse disallowances hâve been based generally, so far 
as I can find, upon the fact that the statu tes of the states, where the 
question arose, did not provide for their allowance in terms so spéci- 
fie as the statutes of Massachusetts provided. 

In the State of Maine the statute, although différent from the statute 
of Massachusetts, provides distinctly for the payment of such costs 
out of the estate; and this statute shows the intention of the Légis- 
lature of Maine to create a priority, just as distinctly as do the statutes 
of Massachusetts. 

In the case at bar I think the référée was justified in ordering the 
payment of the costs. Such costs, however, should be paid only 
whenever it appears distinctly and affirmatively that the suit was 
commenced in good faith for the benefit of ail the creditors ; and in 
coming to a conclusion as to whether the suit was for the benefit 
of ail the creditors, before allowing such payment, the référée should 
find affirmatively that the costs incurred actually resulted in benefit 
to the estate. This view of the matter is consistent with the spirit 
and intention of Congress in passing the amendment of 1903 te sec- 
tion 64b, cl. 2. This paragraph gives priority to the filing fées 
paid by creditors in involuntary cases. The amendment adds to that 
paragraph the foUowing words : 

"And where property of the banklupt, transferred or concealed by him 
either before or after the flling of the pétition, shall hâve been recovered for 
the benefit of the estate of the bankrupt by the efforts ànd at the expense of 
one or more creditors, the reasonable expenses of such recovery." 

The amendment, therefore, indicates the purpose of Congress to 
extend the priority of this section 64 only to cases where there has 
been a distinct benefit to the estate by the recovery of property. 

It seems clear to me, also, that the State Législature in using the 
words "for the benefit of ail the creditors" had in mind a "benefit" 
not intrinsically différent from that which Congress intended in pro- 
viding in section 64b, cl. 1, for the payment of actual and necessary 
cost of preserving the estate. 

The décision of the référée in référence to the payment of the costs 
and expenses in this case is affirmed, and the claim is declared en- 
titled to priority. , 



LESTEESHIRE LUMBEB & BOX CO. v. W. M. RITTER LUMBEB CO. 

(Circuit Court, N. D. New York. March 29, 1906.) 

Sales— Construction— Breach— Défenses. 

PlaintifC, on February 18, 1901, directed defendant's predecessor to 
enter an order for two million feet of shipping cull poplar, equal in 
eharacter to a sampie car, requiring that the stock be dry and In con- 
dition to work on arrivai, specifled the priée, and directed delivery at 
L. This order was accepted, and on January 2, 1902, plalntifif wrote 
défendant to enter an order for 4,000,000 feet "same grade as furnished 
during 1901, and in accordance with our contract dated February 18, 
1901," also requiring the stock to be dry and speclfying delivery at E. 
or h., as plaintiff should direct, at a higher priée than that paid under 
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the previous contract. Tliis order was aiso aecepted. Held, that such 
orders constituted separate contracta so that plaintifî's failure to 
promptly pay for lumber shipped under tlie earlier contract did not 
relieve défendant from liability for failure to Bhip lumber under the 
second. 

Motion for Judgment by Plaintiff on Report of Référée, and Mo- 
tion by Défendant for a New Trial on Exceptions to Such Report. 

Carver, Deyo & Hitchcock, for plaintiflf. 
Kernan & Kernan, for défendant. 

RAY, District Judge. Prior to January 13, 1901, there were ne- 
gotiations between the plaintifï and one Ritter, the predecessor in 
business of the défendant, for the purchase of a quantity of ship- 
ping cull poplar for the purpose of making boxes. January 12, 1901, 
plaintifï asked for a shipment of a sample car of such lumber, and 
this sample car was sent January 17, 1901, at the agreed price of 
$16.50 per thousand delivered at Lestershire, N. Y. Same was re- 
ceived by the plaintiff about February 11, 1901, and paid for in cash 
less a discount of 2 per cent. 

February 18, 1901, the plaintifï sent to said Ritter a written order 
reading as follows: 

"Lestershire. N. T., Feby. 18, 1901. 

"Messrs. W. M. Ritter, C!olumbu3, Ohio — Dear Sir: You may enter our 
order two million feet of shipping cull poplar which is to be equal in quality 
to sample car covered by your invoice of Jan. 17, 1901, Car. 754. It ia 
understood that this stock will be dry and in condition to work on arrivai. 
Shipments are to be made durlng the year 1901 and 2 as we direct, and 
ail is to be taken on or before March Ist, 1902. Price $16.50 per M. f. o. b. 
hère via Erie del'y. 

"Yours truly, Lestershire Lumber & Box Co." 

This order was received and aecepted February 21, 1901. It was 
agreed that each car load of lumber was to be paid for in cash within 
10 days after its arrivai and acceptance. There was some trouble 
between the parties in regard to this lumber, its dryness and pay- 
ments therefor, but nothing I think that has any particular bearing 
on the questions involved in this action. There was a suit in this 
court growing out of that transaction and the transaction succeed- 
ing and relating thereto, and such action resulted in a fînding by the 
référée that the W. M. Ritter Lumber Company, plaintiff there, was 
entitled to recover of the défendant, Lestershire Lumber & Box Com- 
pany, plaintiff hère, the sum of $8,299.66, the balance of the pur- 
chase price of the lumber delivered under that contract. The report 
of the référée in that case has been confirmed, the exceptions over- 
ruled, and judgment accordingly directed. 

On or prior to January 2, 1902, the plaintiff herein, the Lester- 
shire Lumber & Box Company, gave to the défendant, the W. M. 
Ritter Lumber Company, which had succeeded said W. M. Ritter, 
a written order for lumber reading as follows: 

"Lestershire, N. Y., Jan. 2, 1902. 

"W. M. Ritter Lumber Co., Columbus, Ohio. — Gentlemen: You may enter 
our order for (four million feet) of shipping cull poplar, of same gradlng 
as that furnished us by you during the year nineteen hundred and oue, and 
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in accordance wlth our contract dated Feb. 18, 1901. It !s nnaerstood tîiat 
thls stock wlll be dry and In condition to work, on arrivai. Shlpments are 
to be made durlng the year nlneteen hundred and two, as we direct, and 
ail of the four million feet Is to be taken on or before Jan. 1, 1903. It Is 
also understood that you wlll dellver tbis stock by way of the Brie Rail- 
way at Endicott or Lestershire as we may direct, and that the priée wlll 
be (seventeen dollars) per thousand feet, dellvered at elther of the point» 
named. 

"Very truly yours, Lestershire Lumber & Box Co., 

"By M. S. Squires." 

This order was accepted by the défendant in writing. It would 
seem from the évidence that, owing to the contfoversy between the 
parties in relation to the other lumber referred to, no direction to 
ship under this contract of January 3, 1903, was given, until about 
September 19, 1903; but, however that may be, on the 19th day of 
September, 1903, the plaintiff herein directed the défendant to ship,^. 
to it, at Lestershire, N. Y., until further notice, five cars per week 
of the lumber contracted for under the order of January 3, 1903. 
The défendant neglected and omitted to ship the lumber. November 
13, 1903, the plaintiff herein directed the défendant to ship the lum- 
ber contracted for under the order of January 3, 1903, forthwith to 
the plaintifï at Lestershire, N. Y. This the défendant neglected and 
omitted to do, and neglected and refused to deliver the lumber called 
for by said order. It seems from the évidence that the défendant 
hère, the W. M. Ritter Lumber Company, based its alleged right to 
refuse to deliver this lumber, under the contract of January 3, 1903, 
on the claim that the order and acceptance of January 8, 1903, was 
but a mère continuation or extension of the order and contract of 
February 18, 1901, and that, inasmuch as the Lestershire Lumber & 
Box Company had not paid for the lumber ordered and received 
under the prior contract, it was justified in refusing to send more 
lumberî that is, the lumber under the order of January 3, 1903. 

The question, therefore, résolves itself into this: Was the order 
and acceptance of January 3, 1903, in fact a part of, or a continua- 
tion of, the contract of February 18, 1901? Was there any such 
relation between the two as would justify the défendant, W. M. Rit- 
ter Lumber Company, in refusing to perform the agreement of Janu- 
ary 3, 1903, because the plaintifï hère, Lestershire Lumber & Box 
Company, had failed to comply with the agreement of February 18, 
1901. If they were separate and indépendant contracts, it is clear, 
I think, that the failureof the plaintifï hère to comply with its former 
contract did not justify the défendant hère in failing to comply with 
its subséquent contract; that is, the one of January 3, 1903. 

It will be observed that the order of January 3, 1903, makes no 
référence to the order of February 18, 1901, except that it refers 
to that order for the purpose of determining the grading of the lum- 
ber. The order of January S, 1903, expressly states that the stock is 
to be dry and in condition to work on arrivai. This condition, was in 
the prior contract. Each states independently of the other the time 
when shipments are to be made and the time before which ail is to 
be taken. The contract of February ISth provides for a delivery , at 
Lestershire only, while the contract of January 3d provides for a 
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delivery at either Endicott or Lestershire. The price of the lumber 
under the contract of February 18th was $16.50 per thousand, while 
the price of the lumber to be delivered under the order or contract 
of January 2d was $17 per thousand fe'et. There is no statement in 
the contract or order of January 2d to the efïect that there is any 
understanding or agreement that the W. M. Ritter Lumber Com- 
pany has agreed or undertaken to ship or sell any further lumber 
than that mentioned in the agreement or order of February 18, 1901. 
The only référence in the order of January 2d to the order of 
February 18, 1901, is in the following language: 

"You may enter our order for four million feet of shipping cull poplar of 
same grading as that furnished us by you during the year nineteen hundred 
and one and in accordance with our contract dated Feb. 18, 1901." 

It cannot be reasonably contended that the words "and in accord- 
ance with our contract dated February 18, 1901" refer to anything 
more than the grade of the lumber to be furnished under the order. 
Thèse words hâve no référence to any contract made February 18, 
1901, to deliver a further quantity of lumber. 

The défendant hère, W. M. Ritter Lumber Company, contends 
that the whole conduct and course of dealing of the parties shows 
that the order of January 2, 1902, was to be, and was, treated as a 
continuation of or extension of the contract of February 18, 1901. 
I do not think the évidence sustains this contention, but the contrary. 
Taking some parts of the évidence, this might be the conclu- 
sion, but, taking it ail together, I think the référée was right in 
holding that this contention of the défendant hère is not sustained. 

I find no error, and the exceptions to the report of the référée are 
overruled, and the motion for a new trial is denied, and the motion 
for judgment is granted. 

Judgment for the plaintiff in accordance with the report of the 
référée is directed. 



CHASE et al. v. BEECH CREEK R. CO. et al, 

(Circuit Court, W. D. Pennsylvania. April 5, 1906.) 

No. 23. 

Rkmoval or Causes — ^DivEssrrY op Citizenship — Intehvenee — Real Paety to 
Suit. 

The lessee under a long term lease of a railroad assuming ail the lessor's 
obligations is the real party to a suit to compel the lessor to grant switch 
connections In accordance with a stipulation in its grant of right of way, 
and is entitled to intervene; and being a citizen of another state is en- 
tltled to a removal to the fédéral court. 

[Ed. Note. — ^For cases In point, see vol. 42, Cent. Dig. Removal of 
Causes, § 81.] 

Sur Motion to Remand. 

Murray & O'Laughlin, for complaînants. 
M, E. Olmsted, for respondents. 
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BUFFINGTON, District Judge. This is an application to remand a 
bill in equity to the state court from which it was removed by the New 
York Central & Hudson River Railroad Company, a corporation of the 
State of New York. The bilf was brought by citizens of Pennsylvania 
against the Beech Creek Extension Railroad Company alone, a corpora- 
tion of Pennsylvania, to compel the granting by it of switeh connections. 
Examination of the bill shows there is no allégation therein that the re- 
spondent company isoperating the roadwith which connection isdesired 
or that any spécifie request was made upon it to grant such connection. 
It also shows that a right of way was granted by complainants to the 
Clearfield Southern Railroad Company, and in the deed conveying such 
right of way certain stipulations for switeh connections were provided 
for. That railroad was subsequcntly merged in the Beech Creek Ex- 
tension Railroad Company, which latter company, it is alleged, assumed 
the obligations of the said Clearfield Southern Railroad Company, 
which is not made a party to the bill. Subséquent to the bringing of 
the suit the New York Central & Hudson River Railroad Company 
filed a pétition to intervene, alleging it had taken a long term lease of 
ail of the propertyof the Beech Creek Extension Railroad Company, and 
of that of its constituent merging companies, had assumed ail respon- 
sibility, obligations, and duties of said roads, and that it was the real 
and only party in interest. We are of opinion that such is the case, and 
if the complainant is to hâve effective relief it must be awarded against 
the New York Central & Hudson River Railroad Company, which con- 
trols and opérâtes the road with which connection is desired. 

In a controversy of a substantially similar character we hâve held in 
the case of the Olanta Coal Mining Company v. Same Lessee (No. 33, 
November term, 1904) 144 Fed. 150, the lessee under the long 
term lease was the real, substantial party to the controversy. Such be- 
ing the case, we are of opinion that company should be formally allowed 
to intervene, and this being donc, the jurisdiction of this court to décide 
the controversy between it and the complainant citizens of Pennsylvania 
is clear. 

Accordingly the motion to remand is denied. 



In re BERKEBILB. 

(District Court, W. D, New York. February 24, 1905.)' 

No. 1,746. 

ASSIGNMEN'P— ACCEPTANCE— EfFEOT— LlABILITT OF ASSIGNEE. 

Where a husband, who had entered Into building contracta, executed 
and recorded assignments of the same to hls wlfe, and thereafter pro- 
ceeded with the work and purchased materials on crédit, although the 
wlfe had no knowledge of the assignments at the tlme, her subséquent 
action, in executing assignments of sums due or t» become due under 
the contracta to materialmen, was a ratification of the same which 
made her husband her agent from their date, and rendered her llable 
for the indebtedness contracted In the exécution of the contracts, and 
the assignments by her préférences, which constituted acts of bankruptcy ; 
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the indebteclness belng such that she was insolvent at the time they 
were executed. 

In Bankruptcy. On involuntary pétition. 

The following is the substantial part of the report of William H. 
Hotchkiss, to whom the pétition was referred as spécial master: 

"There was some discussion during the progress of this référence as to 
a defect in the original involuntary pétition, in that it neither alleged aflSrma- 
tively the business of the bankrupt nor négatives any of the exceptions 
stated in section 4b of the act (Banlir. Act July 1, 1S98, c. 541, 30 Stat. 547 [U. 
S. Comp. St. 1901, p. 3423]). At the close of the creditors' case, the bank- 
rupt moved to dismiss, on this, among other grounds, and décision was re- 
served. The alleged bankrupt failed to demur, answered on the merits, and 
appeared by eounsel and cross-examined the creditors' witnesses. She can- 
not now demur. It Is not necessary to rule that her motion to dismiss on 
this ground is not a ehalhjuge to the jurisdictions. Courts must consider 
questions involving jurisdiction, even if overlooked or waived by the parties. 
Metcalf v. Watertown, 128 U. S. 586, 9 Sup. Ct. 1T3, 32 h. Ed. 543. 

"The question, therefore, arises whether, the pétition being thus defective, 
the court bas jurisdlction. As I view it, that dépends on what is meant by 
jurisdiction. Thus, following the rule of pleading stated in Ledbetter v. 
U. S., 170 U. S. 606, 611, 18 Sup. Ct. 774, 42 L. Ed. 1162, it bas been re- 
peatedly held that, where such a déniai of the statutory exceptions is 
omitted from the pleading, there can be no adjudication, and demurrers on 
that ground bave been frequently sustained. In re Bellah (D. C.) 116 Fed. 
69; In re Pilger (D. C.) 118 Fed. 206; In re Mero (D. C.) 128 Fed. 630; 
In re Callison (D. C.) 130 Fed. 987. Ail, or nearly ail, of thèse cases, how- 
ever, hold that the defect is not so far fatal as to prevent amendment. An 
earlier case (In re Taylor, 102 Fed. 728, 42 C. O. A. 1) is much to the same 
efCect, 'though silent as to the right to amend. A late case, however (In re 
Stein [D. C] 130 Fed. 377), holds that a similar^ defect cannot be cured by 
amendment. If this is the rule, the présent proceeding must fall for want 
of jurisdiction. However, that the Stein Case does not voice the correct 
View seems clear. It bas been well held (In re Columbia Eeal Bstate Co. 
[D. C] 101 Fed. 965, 970) that District Courts sitting in bankruptcy are 
not inferior courte, in the sensé that jurisdiction must necessarily appear 
on the face of the record (citing cases). Indeed, the true distinction is 
indlcated in Re Brett (D. C.) 130 Fed. 981, 983, and the cases there cited. 
The defect is jurisdictional, but only so far as it precludes the court from 
making an adjudication. Jurisdiction of the subject-matter is conferred by 
the statute itself, of the person by service of process and appearance. The 
court can therefore permit an amendment where the facts, as proven in this 
case, show that this debtor is neither a wage earner nor a farmer. A bank- 
ruptcy pétition might, it is true, be so grossly defective In jurisdictional alléga- 
tions that,'by refusing to permit amendments, jurisdiction would be declined. 
That, however — where jurisdiction of the person and the subject-matter 
exists — Is always for the court to say. On this phase of the case, therefore, 
I report that this pétition is defective, in that it does not assert either the 
occupation of the alleged bankrupt or that she Is not a wage earner or 
farmer ; and that, on that ground, it should be dismissed, unless the creditors 
shall seasonably apply for and obtain an amendment as above indlcated. 
The granting of an order of intervention to creditors who allège that the 
debtor is engaged principally in trading and mercantile pursuits is not, in 
my judgment, such an amendment. 

"In the event that the amendment shall be granted, the facts as shown 
on this référence are as follows ; the more sallent can best be stated chronologi- 
cally : 

"April 21, 1903: Owen E. Berkebile, the alleged bankrupt's husband, 
entered into a written contract with the Reward Development Company for 
the construction of a house at No. 83 Altruria street, Bufifalo; the contract 
price being $2,308. 
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"May 21, 1903: Owen E. Berkebile entered Into a simllar contract wlfn 
the same company for the construction of a house at No. 88 Altrurla street; 
contract priée |2,350. 

"June 22, 1903: Owen E. Berlieblle entered into a contract with James P. 
Sweeney for the construction of two liouses on Fulton and Perry streets, 
Buffialo; contract prlce, $5,103. 

"June 30, 1903: Owen B. Berkebile, by separate Instruments, duly ac- 
knowledged, wtiich were annexed to the original contracts, and, as so 
annexed, were apparently flled in Erie county clerk's office on July 1, 1903, 
assigned the two Altrurla street contracts to his wlfe, Eppie B. Berkebile. 
Such assignments were not delivered to her, nor did she Iniow of their 
existence until some tlme after. 

"July 6, 1903: Owen H. Berkebile, by an Instrument; duly acknowledged, 
which was then or later annexed to the original contract, and, as so annexed, 
was apparently filed In Brie county clerk's office July 20, 1903, asslgned 
the Sweeney contract to Bppie B. Berkebile. Such assignment was not de- 
livered to her, nor did she know of Its existence until some time after. 

"November 27, 1903 : 'Eppie B. Berkebile, contracter,' and Owen B. Berke- 
bile asslgned to Bernard Brady the sum of $1,137.69, due or to become due 
'on my contracts' for the Altrurla street houses ; and Brady, on the same 
day, flled a notice of such assignment in said clerk's ofSce, speclfying that 
the same was given for lumber furnished in the construction of such houses. 
This is the alleged act of bankruptcy. 

"November 28, 1903: Eppie B. Berkebile and Owen B. Berkebile asslgned 
to the United States Gypsum Company, one of the intervening creditors, the 
sum of $132.13, due on the same contracts, and such assignment seems to 
hâve been duly flled In such clerk's office on December 1, 1903. 

"December 2, 1903 : Eppie B. Berkebile assigned to Schreler & Volsard, 
by two instruments, each acknowledged before Harry N. Kraft, a commis- 
sioner of deeds, the sum of $414.34, due respectively on the Altrurla 
street contracts. 

"January 10, 1904: Bpçie B. Berkebile and Owen E. Berkebile assigned 
to William Honsberger the sum of $31.30, due on the same contracts, and 
such assignment seems to hâve been duly filed In such clerk's office January 

14, 1904. 

"January 14, 1904 : Eppie B. Berkebile and Owen E. Berkebile asslgned 
to Bernard Brady, by two instruments, each acknowledged before Judson 
S. Rumsey, a commissioner of deeds, the sum of $124.15 and $153.26, de- 
posited by the Reward Development Company to discharge alleged and 
avoid liens flled agalnst the Altrurla street houses by one August Burasch, 
which assignments seem to bave been flled In such clerk's office January 

15, 1904. 

"March 25, 1904 : Involuntary pétition filed by August Burasch, Joseph 
Meyer, and Schreler & Volsard. 

"April 6, 1904: Answer of alleged bankrupt flled. 

"April 11, 1904: Order of référence to the underslgned. 

"June 30, 1904 : Intervening pétition of William F. Koch, Arthur Broth- 
erston, and United States Gypsum Company flled. 

"November 25, 1904: Référence concluded. 

"The answer raises several issues: (1) Whether the petltioning and, as 
a conséquence of the order of intervention, the Intervening creditors, are 
creditors of Eppie B. Berkebile in $500, or in any amount, the alleged bank- 
rupt clalming that her husband, Owen E. Berkebile, and not herself, is the 
debtor; (2) Whether the alleged bankrupt committed an act of bankruptcy; 
and (3) whether she la insolvent. 

"Ali thèse questions turn largely on the effect of the assignments of thèse 
three biîilding contracts to her by her husband in June and July, 1903. 
She dénies knowledge of them, asserts that she is not a contractor or In 
business in any way, and that, as to thé numeroua assignments bearlng her 
signature, she slgned them 'without reading them, and never had any deal- 
Ings wlth the varions materialmen mentioned thereln ; in fact, knows 
practically nothing of the varions transactions. On the other hand, Mr. 
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Kraft, a reputable attorney, testifles that he took her acknowledgment of 
two of the papers, and, before doing so, went over the facts recited therein. 
It appears also that, at the time the husband assigned the building contract 
to the wife, but a small portion of the contract priée had been paid, and 
relatively but little done on the various buildings ; and that, after the date of 
such transfer, the husband went on as before, buying materials on crédit, 
making payments, and completing the buildings. It even appears that he at 
some time withdrew trom the county clerk's office two of the building con- 
tracts with assignnients attached. None of the petitioning or intervening 
creditors seemed to hâve known that the wife was the contractor until 
about the time of the alleged act of bankruptcy. There is much évidence 
pro and con intended to fix the character of those transfers from husband 
to wife. That they were transfers I do not doubt. Afterward the husband 
became a mère agent. Yv'hen he purchased goods of thèse creditors he did 
so as agent for his wife. As far as the creditors knew, he had authority 
so to do, and the well-established doctrine of apparent authority — thèse 
creditors having suffered loss through the aets of the agent — applies 
and makes the alleged bankrupt liable for such acts. Nor ean she escape 
the llability by déniai of knowledge of the agency. If she had signed no papers 
her déniai would hâve great force. But she signed many. By doing so, she 
conflrmed the impression thèse creditors were warranted in forming. She 
declared, in substance, that what they had reason to believe from ap- 
pearances, 1. e, that her husband was her représentative in thèse trans- 
actions, was true. She is therefore liable to them. She is thelr debtor. 

"Further, in the final analysis hère, the issue is betweeu Bernard Brady, 
one of the creditors, and ail the others. The bankruptcy law bas as one 
of its chief objects the prévention of préférences. In the balancing of 
equities, granted that the alleged bankrupt was ignorant of the use made 
of her name and also that ail the creditors, including, so far as the 
record shows, the créditer Brady, were careless as to the real party to 
whom crédit was exteuded, this purpose of the law will be best accom- 
plished by holding her the contractor from the time of the husband's trans- 
fers, and therefore, àfter that time, the owner of the moneys arlsing from 
the contracts. If so, that she was insolvent on November 27, 1903, and on 
March 25, 1904, seenis to follow. There is some évidence to show that, 
if the Reward Development Company had paid for certain extras, there 
would hâve been enough to pay ail the creditors ; but it does not appear 
clearly that this contention was more than a hope. Nor does it satisfactorily 
appear whether the adjustment of the différence between the company and 
the contractor, resulting In the deposit of §794.20 in the county clerk's office, 
as in full settlement of the Altruria street contracts, was made before or 
after November 27, 1903. Indeed, I think it a fair inference from the 
testimony that the only assets of the bankrupt on November 27, 1903, were 
the moneys unpaid ou the Altruria street contracts, now appearing to be 
$1,071.61, and that at that time she owed Brady alone $1,137.69, and other 
creditors upward of $800. If so, she was clearly insolvent, and that con- 
dition continued to March 25, 1904; and I so report. 

••If she, and not her husband, was the contractor, as already held, the 
facts above reported warrant the conclusion that, when, on November 27, 
1903, she assigned to Brady $1,137.69 of the Altruria street contracts, she 
transferred, while insolvent, a portion, if not ail, of her property to one 
of her creditors, and this necessarily ; she being chargeable with the con- 
séquence of her acts, with intent to prefer such creditor over other creditors. 
Again, were the record clear as to her right to payments on those contracts 
in suffieient amount to pay ail, the other conclusion might follow. But 
she lias not met the burden. And the conclusion above stated is the only 
fair one in the clrcumstances. I report, therefore, that the alleged bankrupt 
comroitted the act of bankruptcy deiined in section 3a, subd. 2 (Act Julv 1, 
1898, c. 541, 30 Stat 546 [U. S. Oomp. St. 1901, p. 3422]), on November 27, 
1903. That the petitioning creditors had debts in excess of $500 above securi- 
ties follows from the fact that, after the transfers from her husband, she was 
the contractor. It is true that Schreier & Voisard, as the facts appear on this 
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référence, seem to be her husband's, and not her, creditors, and that, were 
it not for the Intervening pétition, this proceedlng mlglit fall. It does not 
yet appear that tlie allegéd bankrupt bas more than 12 creditors. But, under 
the cases previously cited, the pétition belng in thla partlcular regular on 
its face, the élimination pf one petltloning creditor, by proof brought out 
at the trial, may be cured'by another creditor intervening. Hère three hâve 
intervened, making flve in ail, and tbeir clalms for goods fumlshed after 
the wlfe became the contracter clearly exceed $500. None of them is se- 
cured, the Burasch liens being concededly vold, and the Gypsum Company's 
assignment being worthless, whether or not bankruptcy Is adjudged. I 
report, therefore, that the pétition is supported by provable clalms against 
the alleged bankrupt in excess of $500 above ail securlties held. 

"Therè is little dispute as to the facts controlling on the court's dé- 
cision. Many of them are stlpulated Several of the exhibits hâve been 
read into the record; of others, copies are fumlshed. ♦ * • It follows 
from what goes before, that the motion made by the alleged bankrupt at 
the opening of her case on the hearing of November 11, 1904, should be 
denled on each and ail of the grounds given, and that she should hâve 
an exception to such rullng. The alleged bankrupt's objection to ail évi- 
dence tending to show that she is nelther a wage earner nor a farmer, 
made at the same hearing, is also overruled, and an exception given ac- 
cordingly. I do, therefore, recommend that the petitionlng and Intervening 
creditors, except Schreler & Volsard, hâve reasonable opportunlty to remedy, 
by amendment, the defect in the pétition previously dlscussed, and that, if 
such amendment is granted, Epple B. Berkeblle be adjudged a bankrupt" 

Thomas C. Burke, for appellant. 

Walter S. Jenkins and William F. Wierliilg, for respondents. 

HAZEI/, District Judge. A fair presumption based upon the évi- 
dence is justifiable, I think, that the contract of the husband to con- 
struct the houses mentioned was the contract of the wife. Ratifica- 
tion of the acts by the principal implies a knowledge of the circum- 
stances upon which the liability is predicated. Such knowledge may 
be inferred from Mrs. Berkebile's acts in making assignments of 
moneys due or to become due upon the contract. She was not igno- 
rant of her rights and liabilities under the contract. She became a 
known principal by her acquiescence and acts; and she induced the 
belief that prior thereto her husband acted as her duly authorized 
agent in the construction of the buildings specified in the building 
contract without disclosing Mrs. Berkebile's interest therein as prin- 
cipal. I think the bankrupt, because of the facts, is estopped to deny 
the Brady indebtedness. 

The preliminary objection that the pétition is defective having been 
waived, the report is affirmed. 
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In re BERKEBILE. 

(Circuit Court ot Appeals, Second Circuit Pebruary 1, 1906.) 

No. 95. 

Bankruptcy — Adjudication — ^Time fok Takinq Appeai» 

An appeai from a judgment adjudging tlie défendant a bankrupt must 
be taken within 10 days after the order is filed with ttie clerk, iinder 
Bankr. Act July 1, 1898, c. 541, § 25a (1), 30 Stat. 553 [U. S. Comp. 
St. 1901, p. 3432], and the time eannot be extended by tbe subséquent 
entry of an alias adjudication. 

[Ed. Note. — Appeai and reriew in bankruptcy cases, see note to In 
re Eggert, 43 C. C. A. 9.] 

Appeai from the District Court of the United States for the Western 
District of New York. 

This cause cornes liere upon appeai from a decree of the District Court, 
Western District of New York, adjudicating appellant a bankrupt. Coun- 
sei for petitioning and intervening creditors moves that the appeai be dis- 
missed, because it was not taken witliin the time prescribed by the act 

Thomas C. Burke, for appellant. 

Walter S. Jenkins and William F. Wierling, for respondents. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The spécial master's report was filed January 23, 
1905. Exceptions were duly filed and the cause came on before the 
district judge on February 24th (144 Fed. 572), and on that day he 
filed a mémorandum of opinion affirming the report. Subsequently, 
and on February 28th, there was filed in the clerk's office an order 
which was in ail respects an adjudication. It recites the proceedings 
and the hearing, and then proceeds as follows : 

"It Is further ordered and adjudged that the said report of the sald 
spécial master be, and the same hereby is, in ail things conflrmed, and the 
said Eppie B. Berkebile is hereby deciared and adjudged a bankrupt ac- 
cordingly." 

Thereafter an additional adjudication to precisely the same efïect 
was filed in the clerk's office on March Ist. It also provided "the said 
Eppie B. Berkebile is hereby deciared and adjudged bankrupt ac- 
cordingly." 

No appeai was taken from the adjudication of February 28th, but 
on March llth an appeai was taken from the adjudication of March 
Ist. 

Adjudication of bankruptcy having been filed in the clerk's office 
on February 28th, it could be reviewed only by an appeai filed witliin 
10 days thereafter. Bankr. Act Julv 1, 1898, c. 541, § 25, 30 Stat. 553 
[U. S. Comp. St. 1901, p. 3432]. That time could not be extended by 
the subséquent entry of an alias adjudication. Therefore upon this 
appeai, taken more than 10 days after entry, the adjudication of Feb- 
ruary 28th could not be reviewed. If the alias adjudication of March 
Ist were considered and set aside upon this appeai, such disposition 
144 F.— 37 
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of ît would in no way affect the adjudication of bankruptcy of February 
28th, which by failure to appeal from it hàs now become final. 

Appeals will not be entertained to argue moot questions only. and 
therefore this appeal is dismissed. 



WESTERN UNION TELEGRAPH CO. v. THOMPSON. 

(Circuit Court of Appeals, Fifth Circuit. Marcli 6, 1906. Rehearing De- 

nied April 3, 1906.) 

No. 1,457. 

1. FaLSE ImPRISONMENT— DiSTINGUISHED FeOM MaIICIOUS PEOSECtmON — 

Effect of Amkndment of Complaint. 

An amendment of a counl of a complaint for malicious prosecutlon by 
striking out an allégation that plaintiff was arrested on a warrant, and 
substituting an allégation that she was arrested and held without a 
warrant, changed the cause of action stated, under the law of Alabama, 
from one in case for malicious prosecution to one in trespass for false 
impristoment, and rendered the charge of the court based on the theory 
that the count was for malicious prosecution misleading and erroneous. 

2. False Impbisonment— Issues and Pkoof. 

Under the law of Alabama where malice and want of probable cause 
are alleged In the complaint, in an action for false Imprisonment, they 
must be proved to warrant a recovery. 

3. Same — ^Action Against Coepoeation — Unauthobized Act of Servant. 

Under the law of Alabama an action In trespass for false Imprison- 
ment Cannot be maintained against a corporation based on the 
négligent and unauthorized act of a mère servant worklng under the 
Immédiate orders of a superior. 

4. Weit of Ebroe— Gbounds of Reversai/— Estoppel. 

A party should not be permitted to obtain a reversai of a judgment by 
taklng one position In the trial court as to the cause of action stated 
In a count of the complaint, which was acquiesced in by the court, and 
another and antagonistic position In the appellate court Par Shelby, 
Circuit Judge, dissenting. 

In Errer to the Circuit Court of the United States for the Northern 
District of Alabama. 

This suit wâs originally instltuted by the défendant In error, in the city 
court of Birmingham, to recover damages of the plaintiff in error, and was 
subseauently removed to the circuit court The complaint flled by the 
plaintiff, contained the three following counts: 

"First Count The plaintiff claims of the défendant $5,000 damages for 
maliciously, . and without probable cause therefor, causing the plaintiff to 
be arrested and Imprisoned on a charge of obtaining money under false 
pretenses for a long time, to wit, one day, on the 29th day of October, 1901. 
Plaintiff avers that she was incarcerated in the city jail of Birmingham, 
Ala., which Jail was fllthy, full of bad odors, and vermin, and that she 
suffered great mental and physieal distress and pain therefrom, and was 
made sick, sore, and disordered, ail to her damage the amount aforesaîd. 

"Second Count The plaintiff claims of tbe défendant $5)000 damages for ma- 
liciously, ànd without probable cause therefor, causing the plaintiff to be 
arrested under a warrant Issued by C. W. Austin, chief of police, of Bir- 
mingham, Ala., on the 29th day of October, 1901, on a charge of obtaining 
money under false pretenses, which charges, before the commencement of 
this, action, had been judicially Investigated and said prosecution ended, 
und the plaintiff discharged. And plaintilï avers that she sustained the 
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injuries and suffered the damages set ont more particularly In the flrst 
count of the complaint. 

"Third Count. Plaintiff claims of the défendant $5,000 damages for wrong- 
fully Imprisoning plaintiff, or causing plaintiff to be imprisoned, in the city 
jail of Birmingham, Ala., or restrained against her will, on the 29th day of 
October, 1901. And plaintiff avers that she sustained the injuries, and suf- 
fered the damages set out njore particularly In the flrst count of the com- 
plaint." 

Prier to the trial the plaintiff below amended the second count by striking 
out the words, "Under a warrant issued by C. W. Austin, chief of police 
of Birmingham, Ala.," and inserting in lieu thereof the following: "Without 
a warrant by a policeman of the city of Birmingham for the violation of an 
ordinanee of said city." The answer of the défendant below consisted (1) 
of a plea of not guilty ; (2) a gênerai déniai ; and (3) a plea of justification 
of the arrest by an offlcer. At the conclusion of the testimony the défendant 
requested a gênerai affirmative charge in Its favor, and the following in- 
structions which were by the court refused: "(1) The court charges the 
jury that, if they believe the évidence, they cannot find for the plaintiff 
under the flrst count of the complaint. (2) The court charges the jury that, 
if they believe the évidence, they cannot flnd for the plaintiff under the 
second count of the complaint. (3) The court charges the jury, if they 
believe the évidence, they cannot find for the plaintiff under the third count 
of the complaint. (4) If the jury believe from the évidence that E. E. 
Williams was the manager of and represented the défendant telegraph Com- 
pany in the conduct of its business at Birmingham, and further believe from 
the évidence that said Williams did not request, or direct, the officer who 
arrested the plaintiff to arrest her, and that her arrest by the ofiicer was 
made upon a charge preferred by another employé of the défendant, and at 
the request of the said other employé, then the plaintiff cannot recover under 
the flrst and third counts of the complaint. ïhe law Is that an agent cannot 
delegate his authority, and if Williams was the vice principal, or représen- 
tative of the défendant, he could not delegate that authority to another ; and 
the défendant would not be liable In trespass for the act of another em- 
ployé, unless that other employé was clothed with authority by the défend- 
ant to do the act complained of." The court then submited to the jury its 
gênerai charge, the following part of which was excepted to by the de- 
fendant: "Hère was a corporation engaged in the business of transmitting 
money from abroad to people hère, and it had a gênerai manager and a 
gênerai superiutendent hère. I charge you as a matter of law that the 
gênerai superintendent in the management of that business had the right, 
within the Une of his duty, if he believed that a persou had obtained money 
from the telegraph company by false pretense that had been sent hère 
for transmission, to act for the corporation and cause his arrest, and the 
corporation would be responsible for compensation, if thb arrest was wrong- 
ful." 

The trial resulted in a verdict and judgment for the plaintiff, for the 
revision of which the défendant brought the cause to this court by writ of 
error. 

E. K. Campbell, for plaintiff in error. 
Frank S. White, for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY. 
District Judge. 

MAXEY, District Judge, after stating the case, delivered the 
opinion of the court. 

It is évident that the cause was submitted to the jury on the theory 
that the first and third counts of the complaint were in trespass for 
false imprisonment, and that the second was in case for malicious 
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prosecutîon. And, indeed, such was the attitude of the suit, as made 
by the pleadings in their original form, but the amendaient of the 
second count eliminated malicious prosecution as a cause of action and 
converted that count into one, also, of trespass for false imprison- 
ment. As the second count stood originally, it charged that the "de- 
fendant caused the plaintifï to be arrested under a warrant îssued 
by C. W. Austin, chief of police, etc., and hence contained apt words 
to charge a case against the défendant for malicious prosecution. 
Thus it was said by the Suprême Court of Alabama in Rich v. Mc- 
Inerny, 103 Ala. 351, 352, 15 South. 665, 49 Am. St. Rep, 32: 

"If the Imprisonment is under légal process, but the prosecution bas been 
commeneed and carried on maliclously and without probable cause, ter- 
minating In the discharge of the défendant, It Is malicious prosecution, and 
not false Imprisonment. 7 Am. & Eng. Enc. Law, 663. The action for dam- 
ages for false Imprisonment is in trespass, for malicious prosecution, in case." 

See, also, Ragsdale v. Bowles, 16 Ala. 62. 

And by the same court it was said in Davis v. Sanders, 133 Ala. 
278, 32 South. 499 : 

"The complaint contained two counts; the flrst being In Code form (No. 
19 p. 946, Code 1896) for false imprisonment ; the second being the same, with 
additional avermeuts of matters showing aggravation. Both counts are in 
trespass. Ragsdale v. Bowles, 16 Ala. 62 ; Sheppard v. Furniss, 19 Ala. 760 ; 
Holly V. Oarson, 39 Ala. 345 ; Rhodes v, King, 52 Ala. 272 ; Rich v. Mcinerny, 
103 Ala. 345, 15 South. 663, 49 Am. St Rep. 32; 13 Ency. PI. & Pr. 427, 428, 
429, note 1. The amendment of the second count by the additional averment 
that 'said charge before 'the commencement of this action had been judicially 
investigated aud said prosecution ended and the plaintlfC diseharged,' did 
not change the character of the count from one In trespass for false imprison- 
ment to one In case for malicious prosecution. As amended, it was still 
wanting in averments essential to constitute a count for malicious prosecu- 
tion. An averment of the issuance of process properly describing it, and the 
plaintiff's arrest and imprisonment by virtue thereof, is essential in an action 
on the case for malicious prosecution." 

From a perusal of the gênerai charge of the court it will be 
readily observed that, obviously through inadvertence of the learned 
judge, the attention of the jury was mainly directed to the count for 
malicious prosecution, which had, as we hâve seen, disappeared from 
the pleadings, and no longer constituted an issue in the case. And it 
is reasonably clear that the charge thus given had the effect of mislead* 
ing and confusing the jury upon the real issues before the court to 
the préjudice of the défendant. Instructions to a jury must be based 
upon, and be applicable to, the pleadings and évidence. They should 
be neither broader nor narrower than the pleadings, but should be 
predicated of ail the issues raised by the pleadings and supported by 
the évidence, and they are equally faulty whether they enlarge or re- 
strict the issues. 11 Enc. PI. & Prac. pp. 158-160, and authorities 
cited. It may be further observed that where the complaint is in 
trespass for false imprisonment, and it is alleged that the arrest was 
caused, by the party complained of, with malice and without probable 
cause, the proof should establish the existence of those éléments to 
authorize a recovery. In speaking of the form of complaint and of 
the necessity for such proof, it was said by the Suprême Court of 
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Alabama, in Rich v. Mcinerny, 103 Ala. 354, 15 South. 666, 49 Am. 
St. Rep. 32 : 

"The action is maintalnable only when the arrest and imprisonment are 
done or caused by the défendant, upon a criminal charge, with malice and 
without probable cause. * • * It allèges arrest and imprisonment of 
plaintiff, by the procurement of the défendant, upon a charge of larceny, with 
malice, and without probable cause. Being alleged, thèse ■ éléments must be 
shown to hâve existed, to justify a recovery by the plaintiff." 

At pages 356, 357, of 103 Ala., page 667 of 15 South. (49 Am. St. 
Rep. 33), it was further observed: 

"The court tried the case upon the theory that the existence of malice and 
want of probable cause, actuating the défendant to cause the arrest, if he 
did cause it, were immaterial. We hâve shown that they were material 
by reason of being alleged. It was Incumbent on plaintiff to satisfy the 
jury of both." 

It is also insisted by the défendant that the trial court erred in 
giving in charge to the jury that portion of the gênerai charge set 
eut in the statement of the case, and in refusing the spécial instruc- 
tions by it requested. The charge of the court was correct as it applied 
to Williams, who was the gênerai manager and vice principal of the 
défendant at Birmingham, and who stood for and represented, within 
the sphère of his authority, the corporate entity itself. Hence, for a 
trespass committed by him, in his représentative character, or for ont 
commanded or authorized by him in such character, suit would be 
maintainable against the défendant in trespass. Southern Bell Télé- 
phone Ce. V. Francis, 109 Ala. 234, 19 South. 1, 31 L. R. A. 193, 55 
Am. St. Rep. 930. But case, and not trespass, would be the appro- 
priate remedy where the in jury grew out of the négligent and unau- 
thorized act of a mère servant working under the immédiate control 
and orders of a superior. This distinction is illustrated by the cases of 
City Delivery Co. v. Henry, 139 Ala. 161, 34 South. 389; Railway 
Company v. Freeman, 140 Ala. 581, 37 South. 387; Southern Railwav 
Co. V. Yancy (Ala.) 37 South. 343. 

And further it may be said that as the several counts of the com- 
plaint are in trespass and count upon the malicious and wrongful act 
of the défendant corporation, and not upon wrongs committed by its 
servants, their averments are not supported by évidence showing that 
the injury complained of was inflicted by a mère subordinate office 
employé of the défendant, acting without authority from his principal, 
even should it be assumed that his act was wrongful and malicious. 
Southern Railway Co. v. Yancy, supra. Nor does this ruling conflict 
with the admitted and settled principle of law, as held by the Su- 
prême Court of Alabama, that the master, in the appropriate form of 
action, will be held liable in damages for injuries willfully and inten- 
tionally inflicted by the servant while acting within the gênerai scope 
or line of his employment. City Delivery Co. v. Henry, supra. In 
the présent case the proof was conflicting as to whether Williams 
caused the arrest of the plaintiff, or whether she was arrested at the 
command and instigation of a mère subordinate employé in the de- 
fendant's office; and, as it was the purpose of the spécial instruction 
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to submit this issue to the jury, we are of the opinion that the court 
erred in refusing it. 

For the errors indicated, the judgment should be reversed and the 
cause remanded for a new trial, and it is so ordered. 

Reversed and remanded. 

SHELBY, Circuit Judge (dissenting). The facts of the case, as 
disclosed by the record, are sufficiently stated in the charge of the 
trial judge, which is copied in a note below.^ The verdict of the jury 
was for the plaintiiï on each of the three counts in the complaint, 
and it assessed her damages at $1,200. 

In the opinion just read the judgment of the Circuit Court is re- 
versed, chiefly because the trial court treated the second count as one in 
case for malicious prosecution, while this court décides it should hâve 
treated it as one in trespass for false imprisonment. The second count 
at first read that the défendant caused the plaintiflF to be arrested 
"under a warrant issued," etc. The words referring to a warrant 
were stricken out by amendment, and thèse words inserted: "With- 
out a warrant by a policeman of the city of Birmingham for a viola- 
tion of an ordinance of said city." Notwithstanding the amendment, 
the Circuit Court, in its charge to the jury, treated the count as an 
action on the case for malicious prosecution. There were two other 
counts for false imprisonment, and the charge given related to both 
false imprisonment and trespass. 

The main question is whether or not that action of the court is 
réversible error. I think not, for thèse reasons: After the count 
was amended the plaintiff in error treated it as one in case ; one of the 
grounds of demurrer to the amended complaint being, "the first count 
is in trespass and the second count is in case, and there is consequently 
a misjoinder," etc. The défendant company in that way formally took 
the position that the count was an action on the case, and never 
during the trial below intimated any change of mind on that subject. 
The court charged the jury on that thëory, and no exception was taken 
to the charge that would point out to the trial court the alleged error. 
It is true that the court was asked to charge the jury "that, if they be- 
lieve the évidence, they cannot find for the plaintiff on the second 
count of the complaint," but the same charge was asked by the de- 
fendant as to the first and third counts, and no hint was given the 
trial judge that the attorney for the défendant below had changed his 
opinion as tq the second count's being in case and not in trespass. 
If the point had been suggested, the second count could hâve been 
stricken out and the complaint would hâve had two counts left, both 
for trespass, on which the case could hâve beeii submitted to the jury. 
The fact is, as shown by the record, that the défendant company's 
attorney held the second count to be one in case, and claimed that 
there was a misjoinder, overlooking the statute which provides that 
trespass and case may be joined when they relate to the same subject- 
matter. Ala. Code (1896) §3293. 

iSee note at ead of case. 
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It is clear tliat ordinarily an unauthorized arrest without warrant 
is the foundation of an action in trespass and not case, and that a 
warrant is essential in an action for malicious prosecution. But the 
Législature of Alabama, as appears from the record, authorizes a 
poHceman of the city of Birmingham to make arrests without warrant 
when the accused is charged with a violation of a city ordinance. 
The défendant company on the trial cited to the court section 10 of 
an act of the Législature of Alabama, approved February 11, 1895 
(Acts Ala. 1894-95, pp. 527, 533), which conferred on police officers 
of the city of Birmingham the authority to make arrests without war- 
rant, and offered in évidence the ordinance of the city which also au- 
thorized the arrest without warrant. The ordinances so oflfered are 
copied in the note. The amendment of the count charged that the de- 
fendant caused the plaintiff to be arrested "without a warrant by a 
policeman of the city of Birmingham for the violation of an ordi- 
nance of the city." The idea of the pleader was, that this statute and 
the ordinance took the place of a warrant. As to whether or not 
this is true, so as to make a case for malicious prosecution, bas not 
been decided by the court of last resort in Alabama, but the case was 
tried in the court below on the assumption by both parties, without 
objection by either, that it did ; that is, at least, that the second count 
was in case for malicious prosecution, and not in trespass for false 
imprisonment. 

I do not think a party should be permittted to obtain a reversai 
by taking one position in the trial court and another antagonistic posi- 
tion in the appellate court. It is wholly unfair to permit a reversai to be 
obtained in that way. Consistency is a jewel even in the trial of a law 
suit. When a party assumes a certain position in a légal proceeding, he 
cannot be permitted afterwards, when it is to his interest to do so, 
to assert the contrary. The défendant company in the court below 
asserted that the second count was in case, the plaintiff acquiesced, 
and the court accepted this assertion as correct. Hère it asserts that 
the count is in trespass. I do not think the plaintiff in error should 
be permitted to gain any advantage by such a change of position. 

In Walton v. Chicago, etc., Ry. Co., 56 Fed. 1006, 6 C. C. A. 223, 
the court said: 

"It is a well-established doctrine that the parties to a suit must act con- 
sistently, and that they will not be heard to complaln of errors which they 
hâve themselves committed or hâve iuduccd a trial court to commit." 

In New York Elevated R. R. v. Fifth National Bank, 135 U. S. 
432, 441, 10 Sup. Ct. 743, 34 L. Ed. 231, the court held that a party 
cannot take exception in the appellate court to a ruling of the trial 
court which was made by his procurement or with his acquiescence. 
In Snyder v. Snyder, 142 111. 60, 67, 31 N. E. 303, the court held that 
if the theory on which the trial court proceeded was not the correct 
one, it having been adopted at the request of the défendant, she could 
not complain in the appellate court of the action of the trial court. 
In Hudson v. Railway Co., 101 Mo. 13, 30, 14 S. W. 15, the défendant 
took a position which was inconsistent with the position taken by him 
in the trial court, and the Suprême Court said: 
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"It Is qulte too late for him to change front in this court, and claim hère 
that the pleadlngs raised sueh an issue. Such inconsistent positions will not be 
tolerated." 

It may be laid down as a gênerai proposition that, where a party 
assumes a certain position in a légal proceeding and the trial court 
adopts his position, he may not thereafter, when his interests hâve 
changed, assume a contrary position, especially if it be to the préju- 
dice of the party who has acquiesced in the position taken by him. 
The défendant company having taken the position that the second 
count was in case, and the court having afterwards charged the jury 
on that theory, without objection or exception by either party, it should 
not in this court be permitted to obtain a reversai of the judgmcnt by 
asserting that the second count is in trespass and assigning that the 
court erred in the charge which conformed to the theory on which the 
défendant company sought to hâve the case tried. This doctrine is 
uniformly sustained by both the fédéral and state courts. Railvvay 
Co. v. McCarthy, 96 U. S. 258, 267, 24 L,. Ed. 693; Davis v. Wakelee, 
156 U. S. 680, 691, 15 Sup. Ct. 555, 39 h. Ed. 578; Shepperd v. State, 
94 Ala. 103, 105, 10 South. 663 ; Marquette, etc., R. R. Co. v. Marcott, 
41 Mich. 433, 2 N. W. 795; Needham v. King, 95 Mich. 303, 313, 
54 N. W. 891; Brooks v. Laurent, 98 Fed. 647, 655, 39 C. C. A. 201; 
Abbot v. Wilbur, 23 La. Ann. 368. 

I do not think the court erred in refusing to give the spécial charge 
numbered 4. Conceding that it states a correct légal proposition, it 
was not error for the court to refuse to give it, because Williams, 
the gênerai manager of the défendant company, testified in efifect 
that he directed the détention of the plaintiff. He said : 

"I did give Thornton authority to send for this woman [the plaintifC]. Told 
him to send for her. Sent a messenger boy with a message to tell her that we 
had some more money for her, to get her to the office. We didn't hâve any 
more money there for her. I think I gave the messenger boy the instructions 
myself. I told him to tell this woman a falsehood, as I thought it was neces- 
sary under the circumstanceS. I think it is proper to tell them when neces- 
sary to protect myself. That is ail I remember I said to the boy I sent. I 
don't remember what tlme in the day I sent it — late in the evening, I thiik. 
I didn't say anything to Thornton at that time about taklng charge of the 
plaintiff when she came. I spoke to him over the téléphone that night; told 
him to get the money from the woman. He told me the woman said slie 
didn't hâve any money. Said she was there in the oiflce, and I told him to 
detain her until he got It." 

This admission, taken in connection with the évidence of the several 
other witnesses, left no question to be submitted to the jury as to who 
directed the plaintifï's détention. The fact that Williams did not 
know she was put in jail is immaterial. He knew she was detained by 
his direction, and he went next morning to the court where she was 
held for trial. 

In view of the évidence before the court, I do not think the learned 
trial judge was called on to charge the jury upon the hypothesis that 
the détention was caused by some other and subordinate agent of the 
company. The refusai to give a charge asserting a correct légal propo- 
sition does not constitute error when the évidence shows without sub- 
stantial dispute that the theory presented by the charge is not applicable 
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to the case. Coffin v. U. S., 162 U. S. 664, 16 Sup. Ct. 943, 40 I . Ed. 
1109. 

The case was fairly tried and the jury was clearly and impartially 
instructed, and I do not think the verdict and judgment should be 
disturbed. 

On Pétition for Rehearing. 

PER CURIAM. No one of the judges who joined in the décision 
of this case desiring a rehearing, the same is refused. 

Note 1. 

JONES, District Judge, cbarged the jury as follows: 

"This complaint contalns what lawyers call three counts, three différent 
ways of statlng the grievance or complaint of the plaintiff. The first and 
third counts are what the law calls counts for false imprlsonment. 

"Palse imprlsonment Is the légal restraint of a person against hls will. For 
Instance: I might hâve stolen something and might be guilty, yet, if I was 
lllegally restrained of my llberty on that aceount, the person doing it would 
be guilty of false imprlsonment. I want you to bear that distinction in 
mlnd, and not confuse thèse counts wlth the second count, which is an action 
for maliclous prosecution, and is governed by différent considérations. Now, 
you understand that false imprlsonment is merely the illégal restraint of a 
person against hls will. 

"Let us take that up first. Was there any false imprlsonment In this? 1 
charge you that, under the charter of the city of Birmingham and the law 
of Alabama, it does not make any différence in this case, so far as the legality 
of the arrest is concerned, whether there was a warrant or not. It is of no 
conséquence in this case. 

"So, then, the question you are to consider, so far as this branch of the 
case is concerned, is this: How did that arrest corne to be made? Was it 
made in pursuance of the direction and eommand of the défendant by the 
police offlcer, without the exercise of his own independent judgment and con- 
science as to whether the party ought to be arrested? An officer may act 
not merely on his own knowledge, but upon any information that cornes to 
him from a reputable source that is calculated to carry to his mind the convic- 
tion that there is probable cause for believlng the person guilty of the offense. 
Otherwlse, in very many instances, the parties would évade justice and get 
away while one is getting a warrant; and that is the reason the law recog- 
nizes an arrest without a warrant. What was the movlng cause of this 
arrest? Did the police officer make the arrest at the eommand of the de- 
f endant's agents against hls judgment, or was the arrest, when the charge 
was made, the product of his consclentlous judgment and belief, after hear- 
ing ail the facts, that this was a case where there was a probable cause for 
believlng the party guilty? If that was the fact, then there would not be 
false imprlsonment, because the arrest would be lawful. On the other hand, 
if the policeman did it at the dictation and eommand of the défendant — if 
that was the movlng cause, and not because of hls belief that there was prob- 
able cause of her guilt — then the défendant would be guilty of false im- 
prlsonment. 

"Next, we corne to the maliclous prosecution : In order to make out that 
offense, the party must hâve acted wlth malice, and without probable cause. 
If he bas probable cause, it doesn't make any différence about his malice, 
because probable cause Is enough to authorize the arrest of a person for a 
crime, and when a person is acting on probable causç and procures the 
arrest of another, he is not guilty of maliclous prosecution, although his 
motive may hâve been very bad. Probable cause of itself, alone, is alwaya 
a défense to this action. 

"Now, what were the facts? You are the judge of the facts. You hâve 
heard ail the testimony, and, in order to satlsfy yourselves of what hap- 
fiened, you will hâve to solve that question by your knowledge of humaa 



586 144 FEDERAL REPORTER. 

nature, and of the habits and customs of people, under slmllar clrcum- 
stances, in such transactions in view of ail that bas been related to you. It 
seems that there were two Loula Thompsons. The money was sent, accord- 
Ing to the évidence, from Jackson, Tenn., from a Thompson up there, to be 
transferred by telegraph to one Loula Thompson. It seems that defendant's 
offleers sent for the plaintifE flrst. The plaintlfC came there, and the piaintlfE 
was paid $12. The piaintlfC was expecting some money from Montgomery 
aeeording to the évidence. You are the judges of that, hovi'ever. My recol- 
lection is that the plaintlfC stated that she had not sent to Jackson, Tenn., and 
was not expecting any money from Jackson, Tenn. What happened when 
this money was paid outî You hâve heard ail the testimony. If the plain- 
tlfC was questioned as to where she was expecting this money from, and 
stated, in answer to questions (it is for you to détermine, and not the court), 
that she was expecting money from Jackson, Tenn., and that she was the 
person for whom the money was intended, then that would be a f aise prê- 
teuse, although her name was Loula Thompson, the name of the person for 
whom the money was sent. On the other hand, if the telegraph company, 
knowlng she had telegraphed to Montgomery to her people there to send 
her money on account of her house being burned, oiïered her the money, 
and did not Inquire of her about Jackson, Tenn., then she would not hâve 
been guilty of false prêteuse in taklng this money, although, as It turned 
eut, it was not Intended for her. In order to constitute a false prêteuse, 
she must be guilty of some déception by stating or pretending there were 
existing facts, or some past fact which did not in fact exist, that was acted 
on by the other side, and which was one of the causes that induced the 
telegraph company to part with its money. If there was probable cause for 
believing that she obtained the money by false prêteuse, then the company 
was not under obligations to send her back home to get the money, or to let 
her go back home. If a party bas committed an offense of that sort, the 
repayment of it, as far as the law is concemed, doesn't blot out the ofCense, 
or pardon the ofEense. You hâve the substance of this case, so far as the 
malicious prosecution is concerned. Was there probable cause for believ- 
ing — you hâve heard the testimony-^was there probable cause for believing 
that she misrepresented the facts as to her being the Loula Thompson for 
whom this money was intended? Did she tell those people, as I hâve already 
explained to you, that she was expecting money from Jackson, Tenn.? If 
she did, she was guilty of obtaining money under false prêteuses under this 
évidence. But, if she did not, and the telegraph company had not informed 
her that this money was from Jackson, Tenu., and handed it over to her 
without Inqulry, and she believed it came from Montgomery, then she would 
. not be guilty of obtaining money under false pretenses, and there would not 
be a probable cause for her arrest, although the money was not sent for 
her. 

"Now, then, coming to the last proposition: This arrest, If you should 
get that far and flnd the defendant's act unwarranted, must be the act of 
the défendant. You cannot see a corporation. You cannot put your hands 
on it. It is a fiction of the law, but it acts by human agents. Hère was a 
corporation engaged in the business of transmitting money from abroad to 
people hère, and it had a gênerai manager and a gênerai superintendent hère. 
I charge you as matter of law that the gênerai superintendent, in the manage- 
ment of that business, had a right, wlthin the Une of bis duty, if he believed 
that a person had obtained money by false pretense from the telegraph com- 
pany that had been sent hère for transmission to others, to act for the cor- 
poration and cause his arrest, and the corporation In that event would be 
responsible for compensation to the plaintlfC if the arrest was wrongful; 
that is, as I hâve already explained to you, either a lawless arrest, or with 
malice and without probable cause. 

"A corporation cannot be responsible in a case like this for what we call 
'Smart' money, or vindictive damages. Sometimes the jury, for the good of 
Society, when some outrageons lawlessness is conmiitted, may award not 
only compensation to a party, but may go f urther for the beneflt of the pub- 
lic, and say tp the law-breakers : 'I wlll sting you, and put a little more on 
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you. I will chastise you and make you Smart; and, although the injured 
party bas not been damaged the whole amount, I will give the additional sum 
for the public good.' ïhis is not a case of this sort under the décision of the 
Suprême Court of the United States. If you reach the conclusion, under any 
phase of the case, about which you bave been Instructed, that damages ought 
to be awarded, you can only award compensation; that Is, to make the party 
whole. Included in compensation, though, you can give what you consider 
conseientiously a fair amount for the mortification and physical dlscomfort 
to which the party was subjected by arrest, and for the sickness. If any 
was eaused tbereby, and any expense, although I don't believe there is any 
proof of expense to which the party was put in getting free of the arrest I 
believe that covers the case." 

Note 2. 

The foUowing are the portions of the Code of the clty of Birmingham 
offered in évidence: 

"Sec. 100. Arrest Without Warrant. When and By Whom Made. It Is the 
duty of the marshal and every policeman to arrest, without warrant, ail per- 
sons found violating any ordinance of the city, or whom he has reason to 
believe has violated any city ordinance, ail persons found disturbing the 
peace by disorderly conduct, ail persons found drunk on the public streets, 
or in any public place in the city, and ail persons found under suspicious 
circumstances, who fail to give satisfactory account of themselves. And said 
officers shall hâve authority to enter any house, inclosure, or other place In 
which they hâve reason to believe that any person is committing, or about 
to commit, a violation of the city laws." 

"Sec. 579. False Pretense. Any person who by false pretense or token, 
and with the intent to injure, or defraud, obtalns from another any money or 
other Personal property, or thing of value, must, on conviction, be flned not 
less than one, nor more than one hundred dollars." 
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(Circuit Court of Appeals, Eighth Circuit April 4, 1906.) 

No. 2,296. 

1. Banes and Banking— AxJTHORiTy or Officebs— Bokrowing Money, 

The executive officers of a national bank may legitiniately borrow money 
for the bank's use, in the usual course of business without spécial au- 
thority from their board of directors. 

2. Same— Conversion bt CoERESpoiyDENT— Fictitious Deposit. 

The président of a national bank discounted bis note with a correspon- 
dent bank under an agreement by which the latter placed the procecMîs 
to the crédit of his own bank in a spécial account which was not subject 
to check, but was to be hold to meet the note at its niaturity. The bocks 
of his bank showed the amount as a deposit In its gênerai account with 
the correspondent, the purpose being to deceive the examiner. On the 
failure of his bank the correspondent charged the note to the spécial 
account in accordance with the agreement Held, that the amount to the 
crédit of the insolvent bank in such account dld not in fact belong to it, but 
remained the property of the pretended lender ; the whole transaction 
being merely a subterfuge, and that its application to the payment of 
the note v^as not a conversion. 

3. Same. 

If the transaction be regarded as a real, and not a pretended, loan, It 
was one made for the beneSt of the borrowing bank, and not of its prési- 
dent, and its application to the payment of his note, which was in reality 
that of the bank, was within the rigbt of the lender. 
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In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Cliarles B. Ames and W, C. Scarritt (Dennis T. Flynn, on the brief), 
for plaintiflf in error. 
Charles A. Loomis and John A. Eaton, for défendant in "error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a suit brought by the receiver 
of the Capitol National Bank of Guthrie, 0kl. T., plaintiff in error, 
against the City National Bank of Kansas City, Mo., to recover money 
alleged to hâve been standing to the crédit of the Guthrie Bank in the 
Kansas City Bank and by the latter unlawfully appropriated to the 
payment and satisfaction of personal notes held by it and made by one 
Billingsley, the président of the Guthrie Bank. A jury was duly 
waived. The court tried the action, made a spécial finding of facts 
and rendered judgment in favor of the défendant. It appears that the 
business of the Guthrie Bank with défendant bank and others had for 
a long time been conducted and largely controlled by Billingsley, its 
président ; that he had taken spécial charge of negotiating and making 
loans for his bank ; that for nearly two years before the occurren,ce of the 
transaction involved in this case the Guthrie Bank had been a borrow- 
er of money, obtaining it by issuing and selling its certificates of in- 
debtedness to other banks and taking crédit therefor in account current 
with the banks buying them, and also by executing and selling its 
promissory notes. The proceeds of ail notes so negotiated were kept 
and handled by the bank in the individual name of its président. This 
was donc to obviate the appearance of a bills payable account. Some 
time before September, 1903, a National bank examiner had made an 
examination of the Guthrie Bank and had condemned three certain 
loans, each for $10,000, as excessive, within the meaning of section 
5200 of the Revised Statutes. Thereupon, on September 4, 1903, 
Billingsley wrote Mr. Strean, the cashier of défendant bank, the fol- 
lowing letter: 

"Capitol National Bank, Guthrie, Okla., September 4, 1903. 

"Friend Strean: My stenographer Is not on deck, so you will hâve to try 
and read my scrawl. I want you to take my note o( 30,000.00 and Or my 
Bank with like amount in a spécial account with the understanding that said 
account Is not to be checked against. My reason for wantlng this is that I 
bave that amount of excessive loans that the Department Is kicking about, 
and I will be unable to reduce them to Umlt for 3 or 4 months. But do not 
want make a discount and pay interest when it is not necessary. Will you 
do this for me? I hâve handled this before In this way with our old K. C. 
account, so suppose it wlll be ail O. K. wlth you as you will not be out any 
money and loan and deposit wiil offset each other on your books. With kind 
regards and thanklng you In anticipation, I am, as ever, 

"ïour friend, Chas. E. Billingsley." 

By letter dated September 5th, the cashier acknowledged receipt of 
Billingsley's letter, and informed him that his board was unwilling to 
accommodate him as requested, but inasmuch as his bank paid 2 per 
cent, on current balances it would hâve to charge Billingsley 5 per cent., 
the usual interest on the loan. 
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On Septcmber 8th, Billingsley, as président of his bank, wrote and 
sent défendant bank the following letter: 

"Capitol National Bank, Guthrie, Okla. Sept 8, 1903. 

'Triend Strean: I am in reeeipt of yours of the 5th for whlch aceept my 
tlianks. I hand you herewith my note for 30Th at 60 days 5% from date 
and hâve given the Capitol Nati. Banlv eheclc on you for lil^e amount and it 
is agreed that said Capitol Natl. Bank is to keep this 30Th with you until 
note is retired together with as large a balance as posslbie. Agaln thanking 
you and with kind Personal regards, I am, 

"Your frlend, Chas. B. Billingsley, Prest." 

The Guthrie Bank had for some time been keeping a large balance 
in its current account with the défendant bank. The note for $30,000 
referred to in the correspondence was discounted, as requested, and its 
proceeds were placed to the crédit of the Guthrie Bank in a second or 
spécial account, as contemplated by the correspondence, not subject 
to check. At the end of each month, and until the maturity of the note, 
the Guthrie Bank was credited in the spécial account with 2 per cent, 
interest on the spécial deposit of $30,000, and at the maturity of the 
note, it, with interest at 5 per cent, per annum, was chargea to the 
Guthrie Bank in this same account. This last charge absorbed the 
entire crédits and somewhat more. Soon thereafter, another note for 
$25,000 was negotiated by Billingsley with défendant bank on prac- 
tically the same terms, and subject to the condition as expressed in the 
letter of Billingsley to the défendant, dated November 23, 1903, where- 
in, after notifying the défendant of the inclosure of his demand note 
for that sum, Billingsley said : 

"Please place the proceeds of this note as a spécial deposit to the crédit of 
the Capitol National Bank of Guthrie, Okla. It being expressly understood 
and agreed that this fiind is not subject to check, but is to remain with the 
City National Bank for the payment of this note, and you are hereby authorized 
to charge this note to said account at any time you désire." 

Accordingly the spécial account was credited with the proceeds of 
that note, and with interest monthly thereafter, until April 4th, the 
date of the failure of the bank, when the note, without interest, was 
charged against the account, entirely absorbing it. It is for the return 
to the Guthrie Bank of thèse two sums of $30,000 and $35,000 that 
the receiver institutes this suit. The Guthrie Bank kept in its books 
only one account with défendant bank, aggregating the amount of the 
gênerai and spécial accounts kept by the défendant, but the reconcile- 
ment statements exchanged between the banks monthly, and some- 
times daily, showed the existence of the spécial account in favor of the 
Guthrie Bank as forming a part of what its books treated as the gêner- 
ai current account. The Guthrie Bank also kept a book called "its 
reconcilement book." This was one of its permanent records in which 
the spécial account was also recognized and treated as forming a part 
of the gênerai account which its ledgers showed it kept in the défend- 
ant bank. Some incorrect entries were fîrst made in the books of the 
défendant bank arising from the fact that its cashier, with whom the 
transaction had been negotiated, was temporarily absent, but they were 
■quickly corrected on his return, and the spécial account was opened 
according to the agreement of the two banks, The check of Billingsley 
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for $30,000, referred to in his letter of September Sth, was duly hon- 
ored, and the amount ultimately charged to the gênerai account of the 
Guthrie Bank, and its proceeds, when received or made available at 
Guthrie, were employed in taking up or charging ont the three exces- 
sive loans complâined of by the examiner. 

There is muçh détail of façt consisting" of entries in the books of 
the bank stated in the spécial finding of the court, but it is not deemed 
neçessary to complicate this opinion with such détails. The ultimate 
facts are clear, showihg that pursuant to the correspondence between 
the twO banks the proceeds of Billingsley's two notes for $30,000 and 
$25,000, respectively, were entered to the crédit of the Guthrie Bank 
in the spécial account to meet the payments of the notes at maturity, 
and the fact is clear that at their maturity the proceeds of the notes 
were appropriated for that purpose, and were never used for any other 
purpose. By reason of the failure of the Guthrie Bank to recognize 
in its bookkeeping, the existence of ,the spécial account in the défend- 
ant bank, as separate from its gênerai account there kept, the books of 
the Guthrie Bank at ail times showed that it had a gênerai crédit in 
the défendant bank aggregating the amount of both the gênerai and 
spécial accounts. This method of bookkeeping no doubt served the 
purpose which inspired it, to deceive the comptroller or the bank ex- 
aminer. The Guthrie Bank appeared to hâve, according to its books, 
at first $30,000 and later $25,000 to its gênerai crédit in the défendant 
bank more than it really had. In this way the Guthrie Bank was able 
to get rid of its three obnoxious notes amounting to $30,000 apparent- 
ly without disturbing its cash reserve, and in a manner satisfactory 
to the bank-examiner. It is now well settled that the executive officers 
of national banks may legitimately, in the usual course of banking 
business, and without spécial authority from their boards of directors, 
rediscount their own discounts or otherwise borrow money for the 
bank's use. Auten v. United States National Bank, 174 U. S. 125, 
141, 19 Sup. Ct. 628, 43 L. Ed. 920 ; Aldrich v. Chemical National 
Bank, 176 U. S. 618, 627, 20 Sup. Ct. 498, 44 L. Ed. 611 ; First Nation- 
al Bank of Huntington v. Arnold, 156 Ind. 494, 60 N. E. 137. Thèse 
cases distinguish Western National Bank v. Armstrong, 152 U. S. 
346, 14 Sup. Ct. 572, 38 L. Ed. 470, relied upon by the receiver's coun- 
sel, and show its inapplicability to the facts of the présent case. 

Two questions of fact are presented for our détermination: First, 
did the défendant dévote any money in its possession belonging to the 
Guthrie Bank to the payment of any indebtedness whatsoever? Sec- 
ond, if so, was it Uf ed to pay the debt of the Guthrie Bank or for its 
benefit, or for the individual benefit of its président, Billingsley? The 
only moneys claimed to hâve been wrongfully appropriated by the de- 
fendant were the two items of $30,000 and $25,000, respectively, credit- 
ed to the Guthrie Bank in the spécial account. Did those sums belong 
to the Guthrie 'Bank? In answering this question we must consider 
the substance of things rather than the form in which they are clothed ; 
the actual purpose and agreement of the parties rather that the book- 
keeping entries which might havé been made by either party for ul- 
terior purposes. In so doing we, find , that the parties at the outset 
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agreed that the transactions in question should take the forms of loans 
but not their reality. The défendant bank never parted with the pos- 
session of the money claimed to bave been loaned by it. It did not 
subject it to check or any other use whatsoever by the Guthrie Bank. 
It held it for cancellation of the notes representing the so-called loans. 
At best the Guthrie Bank got title to the funds in that account sub- 
ject to a condition, which, in our opinion, it never intended to perform 
and which in fact it never did perform, and for the nonpayment of 
which the défendant bank asserted its former unconditional title to 
the money. The appropriation by the défendant of the money in ques- 
tion for the purpose of canceling the notes representing the so-called 
loans was in pursuance of an agreement between the two banks to that 
effect, and did not amount to conversion. Bell v. Hanover Nat. Bank 
(C. C.) 57 Fed. 831; Scott v. Armstrong, 146 U. S. 510, 13 Sup. Ct. 
148, 36 L. Ed. 1059 ; Bushnell v. Chautauqua County Nat. Bank, 74 
N. Y. 290 ; Coats v. Donnell, 94 N. Y. 1C8 ; Judy v. Fanners' & Traders' 
Bank, 81 Mo. 404. The fact that the Guthrie Bank entered in its own 
bool the proceeds of the so-called loans as gênerai crédits against the 
défendant bank, ignoring the contract involved in the correspondence 
resulting in the spécial accounts, did not operate to give it that gênerai 
crédit or confer upon it the right to draw against it. The whole trans- 
action was a subterfuge. It afforded the Guthrie Bank the specious 
opportunity of making a partial and misleading entry in its own books 
to the effect that it had a greater gênerai crédit in the défendant bank 
than it really had ; thereby enabling it to take care of the excessive loans 
without exciting suspicion. The correspondence shows that the défend- 
ant bank became subservient to the scheme of the Guthrie Bank, but on 
terms of absolute security to itself. It accommodated its customer, pre- 
tended to make a loan of money, but in reality retained possession and 
absolute title to the same, and by charging the face of Billingsley's notes 
to the spécial account, in the circumstances disclosed, it cannot be said to 
hâve made use of any of the money of the Guthrie Bank. The Guthrie 
Bank, while a going concern, could not hâve maintained an action 
against the défendant for conversion of the money, and neither can 
the receiver, who takes only the rights of the bank, now do so. But 
if the transaction in question evinced a real loan by défendant bank, 
instead of the pretended one, as already found, we must reach the same 
resuit. 

Many cases hâve arisen in which the discounting bank bas sought 
to recover from another bank on notes signed personally by one of 
its executive officers, on the ground that, notwithstanding the personal 
signature, the loan was really made for and in the interest of the 
bank itself. One of the tests of liability in such cases conceded by 
counsel in argument to be applicable to this case, is whether the loan 
was made for the benefit of the bank or of the individual officer ; and 
this bas often been determined by ascertaining which party in fact re- 
ceived the benefit of the loan or whether the bank subsequently ratified 
the loan as its own. Aldrich v. Chemical National Bank (supra) ; 
Hanover National Bank v. First National Bank, 48 C. C. A. 482, 109 
Fed. 4Slj Armstrong v. Chemical Nat. Bank, 27 C. C. A. 601, 83 Fed. 
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556 ; American Preserver's Trust v. Taylor Mfg. Co., 46 Fed. 153 ; 
Melledge v. Boston Iron Co., 5 Cush. (Mass.) 158, 51 Am. Dec 59; 
Carroll v. St. John's, etc., Societyj 135 Mass. 565. Applying this test, 
we find that the notes signed by Billingsley were undoubtedly intended 
to be made use of by him for the benefit of the bank, and not for himself. 
This is shown by considering the face of the notes, together with the 
correspondence between the parties attending their negotiation. Ail 
thèse things taken together constitùte the contract as between the origi- 
nal parties. The letters of September 4th and 8th, and November 
.33d, written by Billingsley to Strean, defendant's cashier, seem to us 
conclusive. While Billingsley uses the personal pronoun "I" very 
often, it is évident he uses it in his représentative capacity as président 
of the bank. For instance, in the first-mentioned letter, he says : 

"I bave the amount [$30,OO0] of excessive loans that the department Is 
klcking about, and I wlll be unable to reduce them to limlt for 3 or 4 months. 
But do not want to make a discount, and pay Interest when it is not necessary." 

The fact is, he personally had no excessive loans and there was no 
personal obligation upon him to reduce them and he personally had no 
occasion to borrow money for that purpose. The puipose entertained 
and declared was in some manner to get the use of money for the 
purposes of the bank only. "Again, in the letter of September 8th, he 
says, over his signature as président and not as an individual : 

"I hand you herewlth my note for 30Th at 60 days 5% from date and hâve 
given the Capitol Natl. Banlî [that is, his own bank] check on you for like 
amount and it Is agreed that said Capitol Natl. Bank is to keep this SOTh 
■with you untll note is retired together with as large a balance as possible." 

In the letter of November 33d, Billingsley, in transmitting his note for 
$25,000, says: "Please place the proceeds of this note to the crédit 
of the Capitol National Bank of Guthrie, Okl.," to be used only for the 
purpose of charging ofï the note. Thèse quotations and other fea- 
tures of the letters very clearly show the purpose to hâve the money 
which incidentally became available by means of the loan, the current 
gênerai account and the misleading bookkeeping of the Guthrie Bank, 
devoted at once to the uses of the bank, and not to Billingsley's own 
use. The promise found in the letter of September 8th, to keep as 
large a gênerai balance on hand as possible and the contemporaneous 
draft of $30,000 against the gênerai account in favor of the Guthrie 
Bank show how the scheme was to work. The Guthrie Bank was to 
get out of the gênerai account $30,000 for its manipulation in disposing 
of the excessive loans and by reason of the fact that the spécial ac- 
count, even though it could not be drawn against, was to appear in the 
Guthrie Bank books as a part of its gênerai balance in the défendant 
bank, the apparent gênerai balance would not be lessened thereby and 
the bank's reserve would apparently remain intact. It is true the $30,- 
000 so drawn in favor of the Guthrie Bank was by it placed to the in- 
dividual crédit of Billingsley, but this was donc pursuant to a gênerai 
custom which had for sometime prevailed there, of keeping and paying 
out ail borrowed money in his individual name. In the Hght of that 
custom the last-mentioned fact becomes insignificant. But counsel for 
plaintiiï earnestly contend that Billingsley got the notes representing 
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the tliree excessive loans and thereby appears to hâve been the only 
party benefitted by the deal with the défendant bank. 

The spécial finding of facts discloses that contemporaneously vk^ith 
the honoring of the check for $30,000 drawn against the gênerai ac- 
count in défendant bank, the excessive loans were "taken up or charged 
ont of the assets of the bank"; that those notes are not now among 
the assets of the Guthrie Bank; that "it does not appear what bas 
become of them"; that the bilis receivable account of that bank was 
on September 9th credited with $30,000 ; and that the discount register 
indicated that the three notes were paid on that day. Thèse facts, and 
others in connection with theni, fail to convince us that Billingsley took 
title to or possession of those notes, or that the learned trial judgcwas 
incorrect in finding that it does not appear what became of the notes, 
physically speaking. The facts as found, however, detei'mine that 
the légal title to the notes still rests in the Guthrie Bank. The money 
drawn against its gênerai account in defendant's bank was made use 
of by bookkeeping entries to make it appear that the notes had beei, 
paid, when in fact they had not been paid. They should properly bave 
been charged to profit and loss, but the Guthrie Bank probably did not 
hâve available cash sufficient to do so. Accordingly, the subterfuge 
was resorted to to secure an apparent gênerai balance with défendant 
bank larger by $30,000 than it really was. It is too clear for further 
argument that the notes in question were, with the full understanding oi 
both parties, employed by them as instrumentalities of the Guthrie 
Bank to do its business, and not that of Billingsley personally. 

Counsel for défendant contend that subséquent everits, notably the 
mutual and regular exchange of reconcilement statements, and the 
treatment of the spécial account by the défendant without any dissent 
by the Guthrie Bank, amount to an adoption or ratification by the lat- 
ter of Billingsley's acts. See Armstrong v. Chemical Nat. Bank. But 
we think the facts so clearly show that the original transaction was 
intended by both banks and subsequently worked out by them for the 
benefit of the Guthrie Bank, and not of Billingsley, we deem it unneces- 
sary to resort to the doctrine of ratification or estoppel to fortify our 
conclusion. 

In the view we hâve taken of the foregoing controlling questions, it 
is unnecessary to answer categorically the several assignments of er- 
ror. On the finding of facts made by the learned trial judge the judg- 
ment as rendered was undoubtedly for the right party, and is ac- 
cordingly affirmed. 
144 F.— 38 
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Ex parte MORAN. 

(Circuit Court of Appeals, Eiglith Circuit. March 1, 1906.) 

No. 59. 

1. Habeas Corpus — Poweb of Stjpbeme Coubt to Issme Wbit — Jubisdiction 

CONrEREED BY SECTION 716, ReV. ST. 

Tbe power o£ the Suprême Court to issue wrlts of habeas corpus, except 
in cases affecting ambassadors, other public mlnisters or consuls, and in 
those in which a state Is a party, Is a part of its appellate jurisdiction, 
which was conferred upon it by that part of section 14 of the judiciary act 
of 1789 (Act Sept. 24, 1789, c. 20, 1 Stat. 81) now embodied In section 716 
of the Eevised Statutes [U. S. Comp. St. 1901, p. 580.] 
« [Ed. Note. — For cases in point, see vol. 25, Cent. Dlg. Habeas Corpus, 
i 39. 

Jurisdiction of fédéral courts In habeas corpus proeeedings, see note 
to In re Huse, 25 C. C. A. 4.] 

2. Same— Circuit Courts of Appeaxs Hâve Samk Power Within Theie Re- 

spective JUEISDICTIONS. 

By the act of March 3, 1891, c. 617, § 12, 26 Stat 826 [U. S. Comp. St. 
1901, p. 553] the Circuit Courts of Appeals were Invested wlth the same 
power to issue writs of habeas corpus within their respective territorial 
appellate jurisdictions which the Suprême Court possessed as a part of 
Its appellate jurisdiction within its territorial jurisdiction. 

3. Same — Poweb of Appellate Couets of United States to Issue Weits 

BxTENDS TO Cases Not Reviewable by Ekeoe or Appeal. 

The power of the Suprême Court and of the Circuit Courts of Appeals 
to issue writs of habeas corpus is a part of their appellate jurisdiction, 
which Is distinct and separate from their power to revlew by wrlts of 
error or by. appeals. It extends to cases of imprlsonment by the judg- 
ments or orders of Inferior courts within their respective territorial ap- 
pellate jurisdictions when the final judgments or the orders in the 
spécifie cases are not reviewable In those courts by wrlts of error or by 
appeals, as well as to the cases In which they are so reviewable. 

4. Same — Supbeme Couet and Circuit Court of Appeals of Eighth OiBCxnT 

HAVE Power to Issue in Capital Cases in Oklahoma. 

The Suprême Court has jurisdiction to review the final décisions of the 
Suprême Court of Oklahoma in certain classes of cases by wrlts of error 
or by appeals. This court has like jurisdiction in other and more numer- 
ous cases. Neither court has this power In cases of the conviction of 
capital crimes. But since each of thèse courts has appellate jurisdiction 
over the Suprême Court of Oklahoma and hence over the subordinate 
courts within its jurisdiction, the Suprême Court of the United States 
and this court each has the power to issue wrlts of habeas corpus to in- 
quiré into the power of any court in Oklahoma Territory to Imprlson a 
person convicted of a capital crime. 

5. Ceiminal La w— Place op Trial— In Counïy Whbbe Place of Commis- 

sion is AT Time of Trial. 

Where, betvveen the tlme of the commission of an offense and the 
time of the indictment and trial for it, the place of its commission be- 
comes a part of a new or différent county or district, the court of the 
county in which the place is situated at the time of tlie indictment and 
trial has jurisdiction to hear and try the charge of the commission of 
the offense. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§ 231.] 

6. Habeas Corpus — Review Limited to Inquiey into Jueisuiction ob Powee 

to Impbison. 

The review of a judgment of conviction and Imprlsonment by writ of 
habeas corpus is limited to the Questious, had the court which rendered 
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the judgment Jurlsdictlon of Its subject-matter and of the prisoner con- 
vieted? and did that court in tbe course of tlie procédure which resulted 
In the judgment exceed its jurlsdictionî 

7. Courts — Jueisdiction — Its Exteht and Natueb. 

ïhe jurisdictlon of a question is tlie lawful power to enter upon a 
considération of, and to décide it. It is not limited to authority to ren- 
der a correct décision, but necessarily includes the power to décide wrong 
as well as right. 

[Ed. Note. — For cases in point, see vol. 13, Cent Dig. Courts, § 1.] 

8. Territories — Législatures of, Hâve Power to Prescrire Procédure in 

Territoriai, Courts. 

The législatures of the territories hâve plenary authority to prescribe 
the methods of practice and procédure, the way of selecting grand and 
petit jurors and their qualifications, in the territorial courts, and, uuless 
otherwise provided by the Constitution or laws of the United States, 
in the courts of the United States in the territories also. 

9. Same — Territorial, Laws Not National Laws. 

Laws enacted by the Législatures of the territories are not laws of the 
United States. 

10. Habeas Corpus— Illégal Sélection and Disqualifications of Grand 
JuBOES in a Territorial Court No Geound for Dischakge by. 

The sélection of grand jurors in a way not authorized by a statute of 
a territory, the acceptance of disqualified persons as grand jurors, the 
receipt of an indictment found by such jurors, and the trial and convic- 
tion of a prisoner upon it by a territorial court, are décisions of ques- 
tions within its jurisdiction, and though erroneous, are not violative of 
the Constitution of the United States and do not entitle the prisoner to 
a discharge upon a writ of habeas corpus. That writ may not perform 
the office of a writ of error. 

[Ed. Note. — For cases in point, see vol. 25, Cent Dig. Habeas Corpus, 
§§4, 22.] 

(Syllabus by the Court.) 

On Application for Writ of Habeas Corpus. 

F. E. Riddle, for petitioner. 

P. C. Simons, Atty. Gen., and S. M. Cunningham, for respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. George Moran seeks a discharge from 
confinement in the penitentiary at Lansing, in the state of Kansas, 
where he is held by the Warden under a judgment of conviction of 
murder and a sentence of imprisonment rendered by the district court 
of Comanche county, in the territory of Oklahoma, which was af- 
firmed upon a writ of error by the Suprême Court of that territory. 
Moran v. Territory (0kl.) 78 Pac. 111. The averments of his péti- 
tion are that the facts are such that the court of Comanche county 
had no jurisdiction (1) to try the petitioner for the crime of murder; 
(2) to conduct the trial in the method adopted; or (3) to convict or 
sentence the petitioner, and that the Suprême Court of Oklahoma had 
no lawful power to affirm the judgment against him. 

The question which first challenges the attention of this court is 
whether or not it has jurisdiction to issue the writ of habeas corpus 
to détermine the power of a court in the territory of Oklahoma to 
imprison a person convicted of a capital crime. The act of March 3, 
1891, c. 517, § 12, 26 Stat 836 [U. S. Comp. St 1901, p. 553] con- 
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ferred upon the Circuit Coui^t o£ Appeals the powers specified in sec- 
tion 716 of the Revised Statutes [U. S. Comp. St 1901, p. 580]. That 
section reads in this way: 

"The Suprême Court and the circuit and district courts shall hâve power 
to Issue writs of selre facias. They shall also bave power to Issue ail writs 
not speclflcally provided for by statute, whlch may be necessary for the ex- 
ercise of their respective jurisdictions, and agreeable to the usages and prin- 
ciples of law." 

This section is a part of the'judiciary act of 1789 (Act Sept. 24, 
1789, c. 20, § 14, 1 Stat. 81) and while subséquent législation has made 
and repealed grants of additional power, and section 688 [U. S. Comp. 
St. 1901, p. 665] regarding writs of mandamus and section 753 et seq. 
[U. S. Comp. St. 1901, p. 593] relating to writs of habeas corpus 
hâve been extracted from or added to this législation, the power of 
the Suprême Court to issue writs of habeas corpus and writs of man- 
damus was originally conferred by, and is still derived from that por- 
tion of the act of 1789 which is now embodied in this section 716. 
It has been settled by repeated décisions of the Suprême Court that 
this power is a part of its appellate, and not of its original jurisdiction, 
except in cases afifecting ambassadors, other public ministers or con- 
suls, and those in which a state is a party. Ex parte BoUman, 4 Cranch, 
75, 100, 3 L. Ed. 554; Ex parte Yerger, 75 U. S. 85, 98, 19 E. Ed. 333; 
Marbury v. Madison, 1 Cranch, 137, 3 L. Ed. 60 ; Bath County v. Amy, 
13 Wall. 344, 349, 30 L. Ed. 539 ; Kendall v. U. S., 13 Pet. 633, 9 L. 
Ed. 1181 ; Barber Asphalt Pav. Co. v. Morris, 66 C. C. A. 63, 133 Fed. 
953, 67 L. R. A. 761. The natural construction of the grant by the 
act of 1891 to the Circuit Courts of Appeals of the same power to 
issue writs necessary for the exercise of their jurisdiction, which had 
been granted to the Suprême Court by this section, is that the extent 
and hmits of this power within the respective territorial jurisdictions 
of the Suprême Court and of the Courts of Appeals are the same and 
that they are those which had been fixed by the décisions of the Su- 
prême Court rendered before the act of 1891 was passed. In the in- 
terprétation of this législation the importance of its subject and the 
method of its treatment by the Congress and the courts should not be 
disregarded. Chief Justice Chase said : 

"The great and leading Intent of the Constitution and the law must be 
kept constantly In vîew upon the examination of every question of construc- 
tion. That intent, in respect to the writ of habeas corpus, is manifest. It 
is that every citizen may be protected by judicial action from unlawful im- 
prisonment" Ex parte Yerger, 75 U. S. 101, 19 L. Ed. 332. 

In dignity, in power and in the finality and efifect of their adjudi- 
cations the United States Circuit Courts of Appeals are inferior to 
the Suprême Court of the United States alone in this country. The 
grant of the power to issue the writ of habeas corpus to thèse courts 
is cpnducive to a wise and speedy administration of justice. It pre- 
vents confusing and conflicting opinions of judges of inferior courts 
and tends to secure uniformity and certainty in the administration 
of the law of personal liberty. It enables those who deem themselves 
deprived of their freedom in violation, of their rights to secure speedy 
relief, if they are entitled thereto, without the vexatious delay and ex- 
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pense of an application to a subordinate court or judge and an appeal 
to this court, before its opinion can be obtained. By the act of 1891 
Congress conferred upon thèse courts the power to issue writs of man- 
damus and other writs which the Suprême Court was empowered to 
issue under section 716. The writ of habeas corpus was the most im- 
portant and most beneficent in its effect of ail those which the Suprême 
Court had been authorized to issue. It is the great prérogative writ 
guarantied to our English ancestors by the habeas corpus act of May 
27, 1679 (3 British Statutes at Large, 397), brought to this country 
by the colonists, and secured to the citizen by our Constitution, save 
when in cases of rébellion or invasion the public safety may require 
its suspension. Article 1, § 9, cl. 2. It is the best défense and the most 
efficient security of personal liberty. The power to issue this writ had 
been granted to the Suprême Court, to the Circuit and Districts Courts 
of the United States and to the justices and judges who compose 
them, when the Circuit Courts of Appeals were created. It would 
hâve been anomalous and difificult of belief that Congress would es- 
tablish courts with jurisdiction and power superior to those of ail the 
other courts of the United States except those of the Suprême Court, 
would confer upon them the power to issue inferior writs, and would 
withhold from them the authority to issue the writ of habeas corpus 
which had been granted to the other courts of the nation. The grant 
to thèse courts within their respective territorial appellate jurisdic- 
tions of the same power to issue this writ which had been given to the 
Suprême Court was the natural and rational course of législation. 
Before the act which established thèse Courts of Appeals was adopted 
the Suprême Court had afifirmed by a long line of décisions that the 
power to issue this writ for the purpose of inquiring into the jurisdic- 
tion of courts within its appellate jurisdiction to render judgments of 
imprisonment was granted to it by the terms of section 716. The act 
of 1891 expressly granted to the Circuit Courts of Appeals within 
their repective appellate jurisdictions the power granted to the Suprême 
Court by this section. The logical déduction is that this power is a part 
of the appellate jurisdiction of thèse courts, as it is of that of the Su- 
prême Court, and that its extent within their respective territorial 
appellate jurisdictions is the same as the extent of this power granted 
to the Suprême Court within its territorial jurisdiction. Thèse views 
and this conclusion do not appear to hâve been the subject of debate 
among the members of the bar nor of discussion and décision by the 
courts. They seem to hâve met the approval of lawyers and judges 
and until this case arose the jurisdiction of the Circuit Courts of Ap- 
peals to issue writs of habeas corpus has been afifirmed and exercised 
without objection or question. Ex parte Buskirk, 72 Fed. 14, 32, 18 
C. C. A. 410, 418 ; 4 Fed. Stat. Ann. 431 ; In re Dowd (C. C.) 133 Fed. 
747. 

The argument that the déduction from this législation that the 
limits of the power to issue the writs of habeas corpus granted to 
the Courts of Appeals within their respective jurisdictions are the 
same as the limits of that granted to the Suprême Court within its 
iurisdiction is unwarranted because the jurisdiction of the Courts of 
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Appeals îs limited while that of the Suprême Court îs more gênerai 
has been considered, but it has not proved convincing. While the juris- 
diction of the Suprême Court over the courts within the states is in 
a sensé constitutional, its appellate jurisdiction is nevertheless pre- 
scribed and limited by acts of Congress. It, like the Courts of Appeals, 
has the appellate jurisdiction granted to it by the législative depart- 
ment of the Government and no more. U. S. v. More, 3 Cranch, 159, 
2 L. Ed. 397 ; Durousseau v. U. S., 6 Cranch, 307, 313, 3 L. Ed. 232. 
And in Ihe territories, in one of which the case now under considéra- 
tion arose, the appellate jurisdiction of the Suprême Court and that 
of the Courts of Appeals are derived from the same power and in the 
same way. The authority of the Suprême Court in the territories is 
not constitutional, but like that of the Courts of Appeals it is exclu- 
sively législative. In cases from the territories the Suprême Court 
does not exercise any of the judicial power of the United States con- 
ferred upon it by the Constitution but ail its power is granted by the 
législative department of the Government under section 3 of article 4 
of the Constitution, wliich empowered Congress to dispose of, and make 
ail needful rules and régulations respecting the territory of the United 
States. "There is no Suprême Court of the United States, nor is there 
any District Court of the United States, in the sensé of the Constitu- 
tion, in the Territory of Utah," said Chief Justice Chase in Clinton v. 
Englebrecht, 13 Wall. 434, 447, 20 L. Ed. 659 ; American Ins. Co. v. 
Canter, 1 Pet. 511, 546, 7 L. Ed. 242 ; Benner v. Porter, 9 How. 235, 
342, 243, 13 L. Ed. 119 ; Hornbuclde v. Toombs, 18 Wall. 648, 655, 
21 L. Ed. 966 ; Good v. Martin, 95 U. S. 90, 98, 24 L. Ed. 341. 

As the appellate jurisdiction of the Suprême Court and that of the 
Circuit Court of Appeals were derived from the same source and 
limited by the same power, and as that power granted to the Courts 
of Appeals within their respective territorial jurisdictions the same 
authority to issue writs of habeas corpus which it had granted to the 
Suprême Court within its jurisdiction, the justifiable conclusion i& 
that the extent and the limits of the power thus granted to the former 
must be measured by the extent and the limits which conditioned the 
authority of the latter in 1891 when the grant was made to the Courts 
of Appeals. 

It is said, however, uiat if the power to issue the writ has been con- 
ferred upon this court, it extends only to cases which are reviewable 
hère by writ of error or by appeal, and that since the case of the pe- 
titioner was not reviewable by this court in that way, it has no juris- 
diction to question by the writ of habeas corpus the power of any 
of the courts in Oklahoma to confine the prisoner. The jurisdiction 
to review by writs of error or by appeal the final judgments of the 
Suprême Court of the Territory of Oklahoma is divided between the 
Suprême Court of the United States and this court. The former has 
jurisdiction to revise in that way cases which involve the validity of a 
treaty, a statute, or an authority exercised under the United States> 
and civil cases which are not reviewable by the Circuit Courts of Ap- 
peals in which the matter in dispute exceeds $5,000. 1 U. S. Comp. St. 
pp. 571, 672; Rev. St. § 703; Act March 3, 1885, c. 355, 23 Stat. 443.. 
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This court has the power to review in that way final décisions of the 
Suprême Court of Oklahoma in ail cases in which the jurisdiction 
below is dépendent upon the citizenship of the opposite parties to the 
suit, in ail admiralty cases, in ail cases arising under the patent laws, 
the revenue laws and the bankruptcy laws, and in ail cases arising 
under the criminal law except in cases of the conviction of -a capital 
crime. Act March 3, 1891, c. 517, §§ 6, 15, 26 Stat. 828, 830 [U. S. 
Comp. St. 1901, pp. 549, 654] ; 'Act Jan. 20, 1897, c. 68, 29 Stat. 492 
[U. S. Comp. St. 1901, p. 556] 139 U. S. 707, 11 Sup. Ct. iv ; Shute 
V. Keyser, 149 U. S. 649, 13 Sup. Ct. 960, 37 L. Ed. 884; Plymouth 
Cordage Co. v. Smith, 194 U. S. 311, 314, 24 Sup. Ct. 725, 48 L. Ed. 
992. The fact may be noticed in passing that this court has the same 
jurisdiction by writ of error or appeal to review the judgments and 
decrees of the Suprême Court of Oklahoma that it has to review the 
judgments and decrees of the Circuit Courts of the United States within 
its circuit in which its judgments are final. Neither the Suprême 
Court nor this court has any jurisdiction to review in this way the judg- 
ments of the Suprême Court of Oklahoma in cases of a conviction 
of a capital crime. Folsom v. U. S., 160 U. S. 121, 126, 127, 16 Sup. 
Ct. 222, 40 L,. Ed. 363. It will be seen that unless the appellate juris- 
diction of the Suprême Court, or that of this court, tp issue the writs 
of habeas corpus, extends beyohd the spécifie cases which may be re- 
viewed by writ of error or by appeal, neither of thèse courts may issue 
the writ of habeas corpus to inquire into the confinement by a judgment 
or order of a court of Oklahoma of any person for conviction of a capi- 
tal crime, while those there convicted of les.s heinous ofifenses hâve 
been granted the privilège of the writ. 

Appellate jurisdiction consists of many parts. The power to review 
by writ of error or by appeal is but one portion of that jurisdiction. 
The appellate jurisdiction exercised by the issue of writs of habeas 
corpus is distinct and separate from that invoked by writs of error 
or by appeals. The former is limited to a considération and détermina- 
tion of the existence and extent of the jurisdiction of the subordinate 
court which has çonfined the prisoner. The latter extends to a re- 
view of the regularity of its procédure, of its rulings upon questions 
of law and in suits in equity to a reconsideration of its findings of 
fact. The former présents the question whether the prisoner is çon- 
fined without authority of law, the latter whether the case of the ag- 
grieved party was lawfuUy tried. Thèse two powers do not occupy 
the same, but différent portions of the entire appellate jurisdiction of 
a court which may exercise both. Neither of them includes the other. 
Neither of them is identical with the other or with the appellate juris- 
diction of the court. But that jurisdiction includes them both. Ex 
parte Bollman, 4 Cranch, 75, 100, 2 L. Ed. 554. 

If the law has not been misapprehended, then, the power of the Cir- 
cuit Courts of Appeals to issue writs of habeas corpus in their respec- 
tive territorial appellate jurisdictions must be measured by the power of 
the Suprême Court within its territorial appellate jurisdictions, and this 
power is a part of appellate jurisdiction separate and distinct from the 
power of review by writs of error or by appeals. L,et us now return 



600 144 FEDERAL REPORTER. 

to and examine the question at issue in the light of thèse conclusions. 
Is that part of the appellate jurisdiction of the Suprême Court and 
of the Circuit Courts of Appeals, which consists in the power to test 
the jurisdiction of subordinate courts to confine prisoners, limited 
to those cases, which are included in that part of their appellate juris- 
diction which consists in the power to review by writs of error or by 
appeals? And we turn to the décisions of the Suprême Court ren- 
dered before the grant of appellate jurisdiction was made to the Courts 
of Appeals in 1891 for the answer." In the early cases that court an- 
swered the question in the négative by its action, issued writs of habeas 
corpus, questioned and decided the jurisdiction of inferior courts in 
cases not reviewable by writs of error or by appeals. Ex parte Bur- 
ford, 3 Cranch, 448, 451, 2 L- Ed. 495 ; U. S. v. Hamilton, 3 Dali. 17, 
1 Iv. Ed. 490 ; Ex parte Kearney, 7 Wheat. 39, 5 L. Ed. 391. In Ex 
parte Bollman, 4 Cranch, 75, 93-103, 2 L. Ed. 554, the question was 
presentèd, discussed and decided. Bollman had been committed for 
trial for treason by the United States Circuit Court of the District of 
Columbia. Chief Justice Marshall, after citing section 14 of the judi- 
ciary act, said: 

"The only doubt of which thls section can be susceptible Is, whether the 
restrictive words of the flrst sentence limit the power to the award of such 
writs of habeas corpus as are necessary to enable the courts of the TJnited 
States to exercise their respective jurisdlctions in some causes which they 
are capable of finally deciding." 

After an exhaustive discussion of the nature and history of the writ 
and a review of the previous décisions of the court he held that the 
power to issue the writs was limited by section 14 to those necessary 
to the exercise of the appellate jurisdiction of the court, but that "the 
revision of a décision of an inferior court by which a citizen has been 
committed to jail" was a part of the court's appellate jurisdiction, that 
the issue of the writ of habeas corpus was necessary to the exercise 
of that jurisdiction, and the writ was issued. 

In Ex parte Watkins, 3 Pet. 193, 198, 7 L. Ed. 650, the petitioner 
sought release from imprisonment under a judgment of conviction 
of crime, which was rendered by the Circuit Court of the United States 
for the District of Columbia. The Attorney General strenuously con- 
tended that the Suprême Court had no power to issue a writ of habeas 
corpus in a criminal case which had arisen in the Circuit Court because 
it had no jurisdiction to review the action of that court in such a case 
by writ of error or by appeal. Chief Justice Marshall answered: 

"Thls application is made to a court which has no jurisdiction in criminal 
cases [United States v. More, 3 Cranch, 169, 2 L. Ed. 397] ; which could not revise 
this judgment ; could not reverse or affirm it, were the record brought up directly 
by writ of error. The power, however, to award writs of habeas corpus 
is conferred expressly on this court by the fourteenth section of the judiciary 
Qct, and has been repeatedly exercised. No doubt exists respecting the power ;. 
the question is, whether this be a case in which It ought to be exercised." 

And he proceeded to investigate and détermine the jurisdiction of the 
court below to render judgment. The appellate jurisdiction of the 
Suprême Court to issue writs of habeas corpus in cases not reviewable 
by writs of error or by jippeals appears to hâve remained unchallenged. 
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^Ex parte Wells, 18 How. 307, 310, 15 L. Ed. 421) from 1830 until 
1868, when it was again questioned in Ex parte Yerger, 75 U. S. 85, 
100, 101, 19 L. Ed. 333. Yerger was held for trial for murder by a 
military commission. The Circuit Court of the United States issued 
a writ of habeas corpus, inquired into the cause of his détention and dis- 
missed his pétition for a discharge. The Suprême Court had no juris- 
diction to review by writ of error or appeal either the action of the 
military commission or that of the United States Circuit Court, and 
the objection to the jurisdiction of the Suprême Court to issue the 
writ was forcibly presented by Attorney General Hoar. But after 
an exhaustive review of the course of législation and décision upon 
this subject, the court again affirmed its former rulings and sustained 
îts jurisdiction to issue the writ. 

In the year 1879, Siebold and others had been convicted and im- 
prisoned by the Circuit Court of the United States for the District of 
Maryland in cases which were not reviewable by the Suprême Court 
by writ of error or appeal. An application was made to it for the 
writ. The jurisdiction was challenged upon the same ground which 
had been presented in prior cases. The court said : 

"The question is vvhether a party imprisoned under a sentence of a United 
States court, upon conviction of a crime created by and Indietable under an 
iinconstitutional act of Congress, niay be discliarged from imprisonment by 
this court on habeas corpus, although it bas no appellate jurisdiction b/ writ 
of error over the Judgment. It is objected that the case Is one of original 
and not appellate jurisdiction, and, therefore, not within the jurisdiction of 
this court. But we are clearly of opinion that it Is appellate in its character. 
It requires us to revise the act of the Circuit Court in mailing the warrants 
of commitment upon the convictions referred to. This, accordlng to ail the 
décisions, is an exercise of appellate power." Ex parte Siebold, 100 D. S. 
371, 374, 25 L. Ed. 717. 

Later décisions reiterate the rule. Ex parte Parks, 93 U. S. 18, 
23, 33 L. Ed. 787; Ex parte Royall, 117 U. S. 341, 348, 6 Sup. Ct. 
734, 39 L. Ed. 868 ; In re Tyler, 149 U. S. 164, 168, 13 Sup. Ct. 78S, 
37 L. Ed. 689. Let not the fact escape notice that the jurisdiction to 
issue the writ has been sustained by the Suprême Court whether the 
court below itself rendered the judgment of imprisonment, as in the 
case at bar and in Bollman's Case, Watkin's Case, and Siebold's Case, 
or merely refused to discharge a prisoner who was confined under a 
commitment made by a military commission or some other body, as in 
Yerger's Case. 

The repeated décisions by the Suprême Court of the question under 
considération, to which référence has now been made, leave no doubt 
that the part of the appellate jurisdiction of that court and of the Cir- 
cuit Courts of Appeals which constitutes the power to issue writs 
of habeas corpus to test the jurisdiction of subordinate courts to con- 
fine prisoners is not limited to the cases reviewable by thèse courts 
by writs of error or by appeals, but extends to the judgments and or- 
ders of imprisonment of subordinate courts within their respective 
territorial appellate jurisdictions in cases which are not thus reviewable. 
This conclusion accords with the spirit of the opinions of the courts 
and with the purpose of the législation of Congress upon ihis subject 
which Mr. Justice Harlan says was "to invest the courts of the Union 
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and the justices and judges thereof, with power upon writ of habeas 
cofpus, to restore to liberty any person, within their respective juris- 
dictions, who is held in custody, by whatever authority, in violation of 
the Constitution or any law or treaty of the United States." Ex parte 
Royall, 117 U. S. 248, 6 Sup. Gt. 734, 39 L. Ed. 868. It assures to those 
convicted of capital crimes in the territory of Oklahoma the privilège 
of the writ of habeas corpus from an appellate court ôf the United 
States which those convicted in that Territory of less flagrant ofifenses 
enjoy, and it tends to protect the rights and préserve the liberties of 
the citizens. The resuit is that since the Suprême Court of Oklahoma, 
and hence the subordinate courts of that territory are within the terri- 
torial appellate jurisdiction of the Suprême Court and of this court 
each of thèse courts has the power to issue the writ of habeas corpus 
to test the jurisdiction of a court in that territory to imprison a person 
convicted of a capital crime, and the pétition in this case may not be 
dispôsed of upon the grbund that this court is without jurisdiction 
to consider it. 

The petitioner was tried and convicted by the district court of the 
territory of Oklahoma for Comanche county of the crime of murder 
committed on August 4, 1901, in territory which was at the time of the 
trial a part of Comanche county. His counsel asserts that the terri- 
torial court had no jurisdiction to try or to sentence him for a viola- 
tion of the territorial statute (1) because the place where the offense 
was committed was at the time of the murder a part of the Kiowa, 
Comanche, and Apache Indian réservation, so that his offense was 
triable and punishable by the United States court in the Indian terri- 
tory only for a violation of a fédéral statute; (2) because at the time 
of the murder the place of its commission was attached to Canadian 
county for judicial purposes and did not become a part of Comanche 
county until August 6, 1901; and (3) because the Suprême Court 
of the territory: which was authorized by statute to fix the time when, 
and the place at the county seat where, the district court should convene, 
named the time and the town which was the county seat, but failed 
to specify the building in which the court should be held. But the 
Indian title to the réservation was extinguislied on June 6, 1900, when 
the agreement of October, 1892, was ratified by the United States (Act 
June 6, 1900, d. 813, 31 Stat. 677 ; Act March 3, 1901, c. 846, 31 Stat. 
1093; Bâtes v. Clark, 95 U. S. 204, 205, 208, 24 L. Ed. 471; Buster v. 
Wright, 135 Fed. 952, 68 C. C. A. 510) and the murder was a viola- 
tion of the territorial and not of the national statute. The Suprême 
Court of Oklahoma rightly held that where, between the time of the 
commission of an offense and the time of the indictment and trial for 
it, the place of its commission becomes a part of a new or différent 
county or district, the court of the county in which the place is 
situated at the time of the indictment and trial may lawfully take 
cognizance of, and adjudicate the charge of its commission. Moran 
v. Territory (0kl.) 78 Pac. 111. And the failure of the Suprême 
Court to specify the room or building in which the district court was 
to be held did not affect its jurisdiction to hear and détermine the 
case of the territory against the petitioner in the absence of any proof 
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that he or his counsel were not aware of, or failed to hâve opportunity 
to prépare for the trial. The district court of the territory of Okla- 
homa, therefore, had jurisdiction of the subject-matter and of the 
person of the petitioner in the trial in which he was convicted of the 
crime. 

But counsel argues that the judgment is void, because the prisoner 
was not indicted by a lawful grand jury. The statutes of Oklahoma 
required grand jurors to be qualified electors and to be drawn from 
lists selected by the judges of élection. 1 Wilson's Rev. & Ann. St. 
0kl. 1903, §§ 2907, 3308, 3310 et seq. Some, if not ail, of those who 
acted as grand jurors were not such electors, were not résidents or 
citizens of the county, and perhaps were otherwise disqualifîed. There 
had been no élection and no judges of élection in Comanchc county 
when this jury was drawn, and the jurors were called from the vic- 
inage by the sherifif pursuant to the direction of the judge. If thèse 
objections to the trial had been seasonably made, it may be that they 
would hâve been fatal to the judgment of conviction if that judgment 
had been reviewable in the Suprême Court or in this court by a writ 
of error. Crowley v. U. S., 194 U. S. 461, 24 Sup. Ct. 731, 48 L. Ed. 
1075; Sharp v. U. S. (C. C. A.) 138 Fed. 878. But do they en- 
title the petitioner to his release upon a writ of habeas corpus? The 
grounds upon which a prisoner in jail may be discharged by the use 
of this writ are specified in section 753 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 592], and the only ones possibly applicable to this 
case are that the petitioner "is in custody in violation of the Constitu- 
tion or of a law or treaty of the United States." No treaty is broken 
by his confinement. The laws of the territory are not laws of the 
United States, and their violation or disregard in the sélection of the 
grand jury and the trial upon an indictment found by disqualifîed 
jurors was not an infraction of any national law. Linford v. Ellison, 
155 U. S. 503, 508, 15 Sup. Ct. 179, 39 L. Ed. 239 ; Maricopa & Phœ- 
nix Railroad v. Arizona, 156 U. S. 347, 351, 15 Sup. Ct. 391, 39 h. 
Ed. 447. The only provisions of the Constitution which may relate 
in any way to the acts of the trial court hère under considération are : 

(1) "No person shall be held to answer for a capital, or otherwise infa- 
mous crime, unless on a presentment or indictment of a grand jury ; * ♦ * 
(2) nor be deprived of life, liberty, or property, witliout due process of law." 
Const. Amend. art. 5. 

But the Suprême Court has decided that the trial, sentence and con- 
finement of a person for murder in accordance with the Constitution 
and laws of a state without a presentment or indictment by any grand 
jury whatever is not a violation of either of thèse provisions of the 
Constitution. Hurtado v. California, 110 U. S. 516, 4 Sup. Ct. 111, 
38 L. Ed. 232; McNulty v. California, 149 U. S. 645, 13 Sup. Ct. 959, 
37 L. Ed. 882. The United States by the organic act of the territory 
of Oklahoma empowered its Législature to enact any laws which were 
not inconsistent with the Constitution and laws of the United States. 
1 Wilson's Rev. & Ann. St. 0kl. 1903, p. 73, § 66. Neither the Consti- 
tution nor the laws of the United States prescribe the qualifications or 
the method of sélection of grand jurors in the territories, and the Legis- 
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lature of Okiahoma, therefore, had plenary power over thèse subjects. 
Clinton v. Englebrecht, 13 Wall. 434, 448, 20 L- Ed. 659 ; Hornbuckle 
V. Toombs, 85 U. S. 648, 655, 21 L. Ed. 966 ; Good v. Martin, 95 U. S. 
90, 98, 24 L. Ed. 341. The conclusion necessarily follows that if the 
Législature of Okiahoma had prescribed the method of sélection of 
grand jurors which the trial court adopted and the qualifications which 
those who found the indictment actually possessed, the course of the 
trial would not hâve constituted a violation of any provision of the 
Constitution of the United States. And if this be true, it is difficult 
to perceive how this course could hâve constituted such a violation 
or more than irregularities or errors of law in the absence of such 
législation. 

The writ of habeas corpus does not challenge the regularity or 
legality of the action of a court in the trial or procédure which results 
in the imprisonment of a petitioner. It may not perform the office 
of a writ of error or of an appeal. It présents but two questions for 
considération: Did the court which rendered the judgment or made 
the order of imprisonment hâve jurisdiction of the subject-matter and 
of the person? And did the court in the course of the proceeding 
which resulted in the judgment exceed its jurisdiction? Ex parte 
Parks, 93 U. S. 18, 23, 23 L. Ed. 787; Ex parte Siebold, 100 U. S. 371, 
375, 25 L. Ed. 717. The district court of Comanche county was not 
without jurisdiction to try and sentence the petitioner for the crime 
of murder in violation of the territorial statute. The only question re- 
maining is, did it exceed its jurisdiction in the method of its pro- 
cédure ? Jurisdiction of a question is the lawf ul power to enter upon 
the considération of, and to décide it. It is not limited to making cor- 
rect décisions. It necessarily includes the power to décide an issue 
wrong as well as right. Foltz v. St. Louis & S. F. Ry. Co., 8 C. C. A. 
635, 637, 60 Fed. 316, 318. When the district court of Comanche 
county had acquired jurisdiction of the prisoner and of the charge 
against him and the question arose in what manner the grand jury 
should be selected, that issue could not hâve been beyond the limits 
of its jurisdiction. The law had conferred upon it the power, and had 
imposed upon it the duty to try the petitioner for his alleged offense 
and the décision of that question was indispensable to such a trial. 
That court could not hâve lawfully stopped and refused to détermine 
the issue. If it decided that question wrong, its action may hâve been 
error, but it was nevertheless the exercise of its lawful jurisdiction. 
The acceptance of disqualified jurors, the receipt of the indictment 
they found, and the trial of the petitioner thereon were acts of Hke 
character. That court had ample authority to détermine whether or 
not their indictment should be received and whether or not the peti- 
tioner should be tried upon it. Its action may hâve been erroneous, 
its décisions of thèse questions may hâve been wrong, but they fell 
far within the lawful limits of its jurisdiction and they were not viola- 
tive of the Constitution. They may not, therefore, be reviewed or 
reversed upon a writ of habeas corpus. A deficiency in the number 
of grand jurors prescribed by law when there was a sufficient number 
présent to find the indictment (Ex parte Wilson, 140 U. S. 575, 11 
Sup. Ct. 870, 35 L. Ed. 513), the exclusion froiTi a grand jury of 
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persons otherwise qualified (U. S. v. Gale, 109 U. S. 65, 3 Sup. Ct. 
1, 27 L. Ed. 857), the déniai of compulsory process for obtaining wit- 
nesses, the présence and participation of an alien in the finding of an 
indictment in a territorial court (Ex parte Harding, 130 U. S. 782, 7 
Sup. Ct. 780, 30 L. Ed. 824), and the fact that one of the members 
of the petit jury which tried the défendant for murder was an alien 
(Kohi V. Lehlback, 160 U. S. 293, 16 Sup. Ct. 304, 40 L. Ed. 432) 
hâve been held by the Suprême Court to évidence the exercise of no 
excess of jurisdiction by courts which tried and imprisoned the de- 
fendants and no violation of the Constitution. 

As it does not appear in the case in hand that the district court of 
Comanche county was ever without jurisdiction of the case or the 
person of the petitioner nor that it exceeded its jurisdiction in the 
conduct of the proceedings which resulted in his imprisonment nor 
that it in any way violated the Constitution of the United States, the 
prisoner must be remanded to the custody of the warden of the peni- 
tentiary and the writ of habeas corpus must be discharged. 

It is so ordered. 

HOOK, Circuit Judge, concurs in the discharge of the writ. 



' AMERICAN BRIDGE CO. v. SEEDS. 
(Circuit Court of Appeals, Bighth Circuit. March 9, 1906.) 
No. 2,255. 

1. Masteb and Servant — Négligence — Assumption of Eisk of Stjpeeiob 

Féllow Sebvant's Directions. 

A servant assumes the risk of the négligence of his superior fellow 
servant in the latter's direction of the men, of the machinery, and of the 
worli, to the same extent that he assumes the risk of the négligence 
of the fellow laborer by his side, who is engaged in performing the work. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Ser- 
vant, §§ 449-474, 567-5T3. 

Assumption of risk incident to employment, see note to Chesapeake 
& O. R. Co. V. Hennessy, 38 C. C. A. 314.1 

2. Négligence — Independent Intekvening Cause the Only Peoximate Cause. 

An alleged act of négligence, which would not have produced the in- 
jury, but for the Interposition of an independent cause which could not 
have been reasonably anticipated, but which turned aside the natural 
séquence of events and produced the resuit, is not the proximate cause 
of the injury and is not actionable. The intervening cause is the only 
proximate cause. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, 
§§ 76-79.] 

3. Mastek and Servant — Pkoximate Cause — Probable Effect of Acts 

RiGHTLT ESTIMATED ON BaSIS TiIAT OTIIEES WII-L ObET LaW AND DlS- 
CHAEGE DUTY. 

The légal presumption is that men will obey the law and discharge 
their duties, and this is the only practicable foundation for rational 
action or expectation. 

A master, therefore, may lawfully estimate the natural and probable 
effect of his acts upon the assumption that his servants and others wiU 
discharge their duties. 
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4. Same — Négligence — Duty or Masteb Regabdino Safe Place and Ma- 

CHINEEY AND ITS LIMITATIONS. 

It is the duty of the master to use ordinary care to fumish reasonably 
safe Instrumentalities with which his servants may perfonn thelr work, 
and a reasonably safe place In which they may render tUeir service. 
But this duty has Its légal and ratlonal limlts. 

[Ed. Note. — For cases In point, see vol. 34 Cent. Dig. Master and Ser- 
vant, §§173, 178, 179.] 

5. Same— Duty to Peotect feom Dangebs of Négligent Opération Seb- 

vant's and Not Masteb's. 

The duty of construction and provision Is the master's. The duty o( 
opération and of protection from négligent use is the servant's. 

The duty of so uslng a reasonably safe place, and of so operating a 
reasonably safe machine, that neither the place nor the machine shall 
become dangerous by thelr négligent use or opération, is the duty of the 
servants to whom the use or opération Is Intrusted, and it is not any 
part of the positive duty of the master. > 

lEd. Note. — For cases in point, see vol. 34, Cent Dlg. Master and Ser- 
vant, § 267.] 

6. Same — Whebe Woek Necessaeily Changes Chaeactee as to Saeety, 

Duty of Cabe foe Safety the Seevant's and Not the Masteb's. 

The duty of caring for the safety of a place or of machlnery In cases, 
In which the work which the servants are employed to do necessarily 
changes the character of the place or of the machlnery as to safety, as 
the work progresses, is the duty of the servants to whom the work is 
Intrusted, and it is not the duty of the master. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Ser- 
vant, §266.] 

7. Same — Whebe Woek is to Make DaNgeeous Place Safe, oe Vice Vebsa, 

Duty of Cabe fob Safety is Seevant's, Not Masteb's. 

Where the work which the servants are employed to perform Is to 
make a reasonably safe place dangerous, or an obviously dangerous place 
safe, the duty to care for the safety of the place Is the servant's and not 
the master's. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Ser- 
vant, § 171.] 

8. Mastee and Seevant — Négligence — Facts — ^Décision. 

A bridge company so eonstructed falsework for the rebulldlng of a 
bridge and rails parallel to and outside the bridge for a traveler, which 
carrled bloeks and tackle and other machlnery, that there was a space 
nine feet wide between the traveler runs and strlngers on the sldes of the 
bridge. Loose planks 12 feet apart extended from the stringers to thèse 
rails. The foreman of the plaintlfC's gang ordered hlm to cross from one of 
the traveler runs to the stringer and hitch the runner of the tackle to some 
Iron chords. He dld so, and started back across the open space upon a 
plank ; but, before he had crossed, the foreman gave to the man, who 
operated the bloeks and tackle by means of an engine, a signal to ralse 
the load rapldly, and as It rose It swung against the plaintlfC and the plank 
and knocked them to the ice below. The company furnished materials 
sufflclent to floor the place and to make a snub Une. 

Held: (1) The proximate cause of the accident was the Inopportune 
signal of the foreman, the risk of which was assumed by the plalntiff; 
and (2) neither the uncovered space nor the absence of the snub rope 
constituted the breach of any duty of the master to the plaintiff. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

The American Bridge Company, the défendant below, complains of a judg- 
ment which Edward M. Seeds recovered against it for an injury he sustained 
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while he was In Its employment. The bridge company was engagea In re- 
moving the old railroad bridge and in eonstructing a new bridge across the 
Missouri river at Atchison. Piles had been driven into the bed of the river, 
and falsework had been erected upoa thèse piles to support the railroad, 
while the worlj was in progress, and also to hold the machinery requisite to 
accomplish the undertalîing. On each side of the old bridge and of the false- 
work which supported the railroad during the progress of the work, and 
about 10 feet distant from the niiddle line of the railroad, a Une of stringers 
16 Inches wide was placed properly supported, and 9 feet farther distant 
from the middle line of the railroad a line of rails was located and sustained. 
This line of rails and its support were termed in the testimony the "traveler 
run." It Is customary in the construction of such work to ereet the traveler 
runs within 2 feet of the Unes of stringers, so that the workmen may step 
from one line to the other, but, on aecount of the width of the bridge at the 
draw, the runs in this instance were constructed about 9 feet distant from 
the stringers. This space of 9 feet was bridged by caps about 18 feet apart 
and by loO|se planks 10 or 12 feet apart. l'ianks, boards, nails, and bolts in 
sufflcient quantities to hâve covered this space with a secure floor had been 
turnished by thé défendant, but they had net been used for this purpose. TJpon 
wheels upon the two traveler runs stood a structure called a "traveler" which 
was 28 feet long, 38 feet wide at the base, 30 feet wide at the top, and 54 
feet high. As the work progressed this structure was drawn along the rails 
and was used to support the men and the machinery required to do the work 
of removing the old and placing the new materials. Attached to a cross- 
piece in the top of this traveler were blocks and tackle by means of which 
heavy weights might be raised and lowered. The rope which constituted 
the tackle-fall extended from the blocks a distance of 150 or 200 feet and 
was there coiled about a spool or niggerhead, which was revolved by an engine. 
The rope or the runner attached to the lower block ended in a chain and 
hook which were used to hitch onto materials which the workmen desired 
to raise and move. The engineer and the man in charge of the niggerhead 
were able by thèse devices to control the time when, and the speed with which, 
such material should be raised or lowered in response to the signais of the 
foreman. The men engaged in the work comprised several gangs in charge 
of several foremen, respectively. The parts of the work which thèse gangs 
should do were assigned to their foremen by a gênerai superintendent, who 
was himself subject to the directions of the superintendent of the district, 
which comprised several states. The gang of which the plaintiff was a mem- 
ber was removing the materials of the old bridge on its north side by the 
use of the traveler and the machinery thereln. The plaintifC was an ex- 
perienced bridge builder and had been employed upon this bridge for about 
10 days. He knew that the traveler run and the stringer were about 30 feet 
above the Ice in the river below, and that the space between them was bridged 
by the caps and by the occasional loose planks and by thèse alone. At the 
time of the accident two iron chords, which were about 16 feet long and 
which weighed about 1,000 pounds, lay near the foot of the traveler. The 
west ends of thèse chords rested on the stringer, and their east ends on the 
bridge. The foreman was endeavoring to raise them and put them on a car 
by means of the blocks and tackle. Another vvorkman had vvrapped the chain 
of the runner around the chords and hooked it, but, when the engine and the 
niggerhead commenced to pull on the tackle-fall, the chain became unhitched. 
Just then the plaintiff came down from the traveler to its run and the fore- 
man of his gang said to him : "Go there and hook that chain, and don't be 
In such a damned hurry to get away. You men are in too damned bîg a hurry 
to get away from the work. Stay there until I tell you to leave. That's what 
I am hère for." One of the loose planks extended from the traveler run to 
the stringer a step or two west of the west ends of the chords. The plaintifC 
walked across to the stringer upon this plank ; thence along the stringer to 
about the middle of the chords, where he wrapped the chain around the chords, 
hooked it, and waited until he saw that it would not become unhitched. 
His foreman stood 4 or 5 feet higher than he did, and 5 or 10 feet southeast 
of liinl, where the man at the niggerhead could see his signais. There were 
other signais which meant that the runner should be drawn up slowly and 
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steadily, and there was a signal called the "highball," which signifled that 
the load should beralsed as rapldly as possible. The point at which the run- 
ner was fastened to the chords was about 12 feet farther.east than the point 
of the attacbment of the upper block to the cross-piece in the top of the 
traveler, so that as the load was raised it necessarily swung to the west at 
least 12 feet A snub Une is a Une attached at one end to a load that Is swing- 
ing or that may swing while It is held by the operator at the other end or 
wrapped about some fixed object by him, and it is used to prevent or control 
the swing of the load. The défendant had furnished sultable rope in ample 
quantlty for such a Une, but none was used upon thèse chords. As soon as 
the plaintlff saw that hls hitch would hold, he walked back west along the 
stringer to the plank and upon the latter for the purpose of returnlng to the 
traveler run. As soon as he left the hitch the foreman gave the signal called 
the highball, and the man at the nlggerhead raised the chords as rapldly 
as the maehlnery would permit, the load swung west, and knocked the plain- 
tlff and the plank upon which he was crossing, to the Ice below, before he 
could reach the traveler run. In this state of the faets the court below denied 
a motion to instruct the jury to return a verdict for the défendant and al- 
lowed them to render one agalnst the défendant for causal négligence: (1) 
Because It did not build Its traveler run wlthin 2 feet of the stringers, in- 
stead of 9 feet distant therefrom ; (2) because It did not cover this space of 
9 feet with a nailed or bolted floor; and (3) because it did not use a snub 
Une on the load. This ruling is assigned as error. 

Haie Holden (William Warner, O. H. Dean, W. D. McLeod, and 
H. C. Timmonds, on the brief ) , for plaintiff in error. 
P. Hayes, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The foreman was the fellow servant of the plaintiff, and the latter 
necessarily assumed the risk of the former's négligence, including 
the risk of the order which he gave to the plaintiff and the risk of 
the signal which he gave to the man at the niggerhead. T'Iî servant 
assumes the risk of the négligence of his superior fellow servant in 
the direction of the men and of the work, to the same extent that 
he assumes the risk of the négligence of the fellow laborer by his 
side who is engaged in performing the work. Weeks v. Scharer, 49 
C. C. A. 373, 377, 111 Fed. 330, 335; Railroad Co. v. Baugh, 149 
U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 773 ; Railroad Co. v. Hambly, 
154 U. S. 359, 14 Sup. Ct. 983, 38 h. Ed. 1009; Railroad Co. v. 
Conroy, 175 U. S. 333, 20 Sup. Ct. 85, 44 L. Ed. 181 ; City of Min- 
neapolis v. Lundin, 58 Fed. 525, 527, 7 C. C. A. 344, 346 ; Coal Co. 
V. Johnson, 56 Fed. 810, 6 C. C. A. 148; Railway Co. v. Waters, 70 
Fed. 28, 16 C. C. A. 609; Balch v. Haas, 73 Fed. 974, 979, 20 C. C. 
A. 151, 156; Bridge Co. v. Olsen, 108 Fed. 335, 337, 47 C. C. A. 367, 
369, 54 L. R. A. 33; Railway Co. v. Elliott, 102 Fed. 96, 111, 42 
C. C. A. 188, 193; Millsaps v. Railway Co., 69 Miss. 423, 13 South. 
696; Railroad Co. v. Hoover, 79 Md. 253, 29 Atl. 994, 25 L. R. A. 
710, 47 Am. St. Rep. 392; Blessing v. Railway Co., 77 Mo. 410; 2 
Bailey, Pers. Inj. §§ 2061, 2190; Railroad Co. v. Poirier, 167 U. S. 
48, 17 Sup. Ct. 741, 42 L. Ed. 72; Oakes v. Mase, 165 U. S. 363, 17 
Sup. Ct. 345, 41 L. Ed. 746 ; Railroad Co. v. Herbert, 116 U. S. 642, 
fi Sup. Ct. 590, 29 U Ed. 755; Randall v. Railway Ce, 109 U. S. 
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478, 3 Sup. Ct. 322, 27 L. Ed. 1003 ; Farwell v. Railroad Go., 4 Metc. 
(Mass.) 49, 38 Am. Dec. 339; Holden v. Railroad Co., 129 Mass. 268, 
37 Am. Rep. 343 ; Clifford v. Railroad, 141 Mass. 564, 6 N. E. 751 ; 
Sherman v. Railroad Co., 17 N. Y. 153; Besel v. Railroad Co., 70 N. Y. 
173; De Forest v. Jewett, 88 N. Y. 264; Weger v. Railroad Co., 55 Pa. 
460; Coal Co. v. Jones, 86 Pa. 432. 

The facts of this case leave no alternative but the conclusion that 
the inopportune signal of the foreman to rapidly raise the iron chords 
and let them swing against the plaintiff before he had reached a 
place of safety was the active and efficient cause of the in jury. If 
that signal had not been given until the plaintiff had reached the 
traveler run, the accident would not hâve happened. No one could 
hâve reasonably anticipated that the foreman would give such a signal 
at such a time. The plaintiff testified: "If I had known a signal 
of that kind was going to be given, I never would hâve gone there 
to hook onto the bars." That signal was not induced by the omission 
to cover the space between the traveler run and the stringer, nor by 
the failure to attach a snub rope to the load. It was an act of another 
human agency independent of either of the parties to this action. 

It is not conceded that the alleged omissions of the défendant con- 
stituted any breach of its duty to the plaintiff to exercise ordinary 
care to provide him a reasonably safe place in which to do his work. 
But, if they had constituted such a breach, it is not perceived. how they 
could sustain a judgment against the brid^re company for an injury 
caused by the négligent act of another, w'hich it did not induce and 
could not hâve foreseen. The test of liability in cases of alleged 
concurring négligence, like the one in hand, is the same as in ail 
other actions for négligence. It is the true answer to the questions: 
Was the injury the natural and probable conséquence of the acts on 
which the action is based? was it reasonably to be anticipated from, 
them? If it was, the action may be maintained, althou"gh the négli- 
gence of another concurred to produce it. The burden of proof was 
upon the plaintiff to establish a state of facts which would naturally 
lead to the conclusion that his fall was the natural and probable con- 
séquence of the loosely plaiiked space and of the absence of the snub 
rope. The only évidence upon this subject was the évidence of ex- 
périence. Thèse omissions never did cause a fall. None ever oc- 
curred until a new and independent force, the careless signal of the 
foreman, sent the swinging load against the plaintiff and threw him 
to the îce below. 

There is no duty imposed upon a master to anticipate breaches of 
duty on the part of his servants, but he may lawfully reckon the 
natural and probable resuit of his actions upon the supposition that 
his servants will obey the law and faithfully discharge their duties. 
The légal presumption is that they will do so, and this is the only 
practicable basis for the measurement of the acts, rights, or remédies 
of mankind. Little Rock & Memphis R. R. Co. v. Barry, 84 Fed. 
9U, 950, 28 C. C. A. 644, 650, 43 L. R. A. 349; Cole v. German Sav. 
& Loan Soc, 59 C. C. A. 593, 599, 124 Fed. 113, 119, 63 L. R. A. 
il6. Mr. Justice Holmes in delivering the opinion in Burt v. Ad- 
144 F.— 39 
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vertiserîNêWspaper Cà., 154 Mass. 238, 247, 28 N. E. 1, 6, 13 L. R. A. 

"Wrongfnl aéts ot independent thlrd pèrsoné, Biot actually Intended by the 
défendant, are not regafded Il)y the law as natural conséquences ofhis wroug. 
and he Is not bouud to aijticipate the gênerai probability of sucli acts, any 
more than a particular act by thls or ,th'at indlvidual." 

In the light of "thèse established <rules of law, therè seems to be 
but::ome admissible answer, upon the ; f acts in this case, to tlie question 
whéther or not the alleged omissions oï the défendant were the prôx- 
imate causé of the injury of th«' plaintiiï. Wharton says: 

"Suippciising'that, had it not been for the Intervention of a respoùslble thlrd 
partyy the défendant*» négligence would hâve produced no damage to the 
pla,iiiti|fjg ip /the défendant lif^ble to the :p]aintiff 7 The question must be an- 
swerèd m the négative,, for the général reason that caiiisal conneiction between 
négligence and dii)uage is broken by the interposition, of responsible human 
action. F''â'in në^ligeiit oh a particular siubject-mattei* as to whlch I am not 
contractually bound. Another person,; moving independently, cornes In, and 
either .negligently or ai^liclously so acts as to make my négligence injurious 
to a tijirà iperson. If. so,. the persongolnteirvenlng açts as a noncpnductoE, 
and teSàlatés my negligeuc^e, so that I ceinnot be sued for the mischlef whlch 
the peï^tîi so Intervening directly produces. He is the ôtiè who is liable to the 
peisoni inj'oEed." Whart Neg. § 184. 1 . , ■ J 

Bishop . on Nôncontraçt Law, § 42, says : 

,"5f,,.aftjer;|tlie, cause in, question has Ijeçn , In , onerâtlon, soroe independent 
forèjE! coifiés In.and prodUces âp Injuïy, hot its hatttral Or probable effect, the 
authiïif of'th"& caiisé ïs not resiibnsiblei"' 

Judge Çogley anâ me Suprême Court of North Carolina say in his 

worcjs:.;," ^,.".. \:;" ,., , ,, , „;;: _"' ; ;, • 

"I|th& original wrong .«jply becomes Injurlous In conséquence of the Inter- 
vention o(,spme distinctly,, wrongful act or pmissfon jiy another, the injury 
shall be ilh&utéa to the làist wrong as the proximatë ;caùfeè, aid not to that 
wbich tvife'taiôre remote." ''Ola*k v. Wilmlngton, etc.; R. Ce, 109 N. O. 430, 
449, 14 S. E. 43, 14 L. .E.' A. 749. ■ : i •, . , 

Thè incïlependeilt voluniary açt pi the fôréman^Whp gave the recldess 
signal which sent the ifpn chôrds against the plaïntin and kilocked 
hirn oflÇ the bridge was a breach of his. dijty incapable of anticipation. 
TJiis act pf an indépençiènt human agency broke the chain of causation 
betweeti f he prior allègéil négligence of the défendant and the injury 
of the plaintiff, insulated its omissions from the plaintiff's hurt, and 
disqhàrged the défendant from ail liability for it. Cole v. German 
Sav. & Loaii Soc., 59 C. C. A. 593, 600, 124 Féd. 113, 120, 63 L. 
R. A. 416; Railway Company v. Kellogg, 94 U. S. 469, 475, 34 L. 
Ed. ?,56; ïnsifrance Co. v. Boori, 95 Ù. S. 117, 130, 24 I,. Ed. 395; 
Goodîanà^r Mil! Co. v. Standard Oïl C6., 63 Fedi 400, 405, 11 C. C. 
A. 253, .858, 359, 37 L. R. A. 58â; Chicago, St. P„ M, & O. Ry. Co. 
y. Elliqtf, ;?a, Ped. 949, 951, 5 C. C. A. 347, 349, 30; L. R. A. 582. 
The .f^se -ff ese,nts no évidence tosustain . the' j conclusion that %ht'se 
omissions ,wç|re' a proxirhate capse ,pf the accident' to the plaintiff. 

The case présents ,another question, was the .bridge compahy gù^lty 
of any brçach of duty tç the plaintiff by reason df.its alleged acts bf 
négligence? :It.:OW,ed po iiuty to the plaintiff regarding', the .distance 
at which the traveler tiins' "should bé placed frôrri the bridge or the 
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stringers, and their location . nine fee:t distant from the latter con- 
stituted no négligence actiOhable by him, because the pur pose of their 
construction was not to provide a place for him or for other workmen 
to labor or to travel.but it was to furnish an adéquate support for the 
traveler. The company had the légal right to place thèse runs where- 
ever in its judgment they would most efficiently accomplish this pur- 
pose, and its exercise of that right was no violation of any duty it 
owed to the plaintifï. 

When the traveler runs had been constructed, there was a space 
nine feet wide between them and the stringers. The bridge com- 
pany furnished to its workmen proper. materials to floor this space 
and suitable ropes to make a snub line, but it constructed no floor, 
and it neither made a snub line nor attached one to the swinging load. 
It is contended that thèse omissions constituted a breach of its duty 
to exercise reasonable care to provide the plaintifiE with a reasonably 
safe place to work. It is, the duty of the master to use ordinary care 
to furnish reasonably safe machinery and instrumentalities with which 
his servants may perform their work and a reasonably safe place in 
which they may render their service, and this duty may not be so dele- 
gated by him that he may escape liability for its breach. Neverthe- 
less, this duty has its rational and légal limits. It does not extend 
to the guarding of the safety of a place or of a machine against its 
négligent use by the servants. The risk that a safe place will become 
unsafe, or that safe machinery will become dangerous, by the nég- 
ligence of the servants who use them, is one of the ordinary risks of 
the employment which the servants necessarily assume when they 
accept it. It is a risk of opération and not of construction or provi- 
sion, and the duty to protect place and machinery from dangers arising 
from négligence in their use is a duty of the servants who use them, 
and not that of thé master who furnishes them. A railroad and its 
equipment is a place to labor and a machine with which to perform 
work. Originally safe, it is made dangerous by the failure of a 
servant engaged in operating a train to properly turn a switch (St. 
Louis, Iron Mountain & Southern R. Co. v. Needham, 63 Fed. 107, 
11 C. C. A. 56, 25 L. R. A. 833) ; by the failure of a switchman to prop- 
erly place red lights (Brady v. Chicago & Q. W. Ry. Co., 114 Fed. 100, 
103, 53 C. C. A. 48, 51, 57 L. R. A. 713) ; by the direction of a yard- 
master to an engineer and conductor to take their train over a track 
on which another train is standing ( Pénnsylvania Co. v. Fishack, 133 
Fed. 465, 467, 59 C. C. A. 269) ; by the failure of an engineer to 
obey his instructions which results in a collision (B. & O. R. Co. v. 
Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 773; Howard v. 
Denver & R. G. R. Co. [C. C] 36 Fed. 837, where Judge Brewer 
said: "The true idea is that the place and the instrument must in 
themselves be safe, for this is what the master's duty fairly compels, 
and not that the master must see that no négligent handling by an 
employé of the machinery shall create danger") ; by a failure of a 
conductor to require his brakeman to remain on the top of a train 
whereby a break occurs without their knowledgè (Railroad Co. v. 
Conroy, 175 U. S- 333, 327, 30 Sup. Ct. 85, 44 L. Ed. 181) _; by the 
négligence of a conductor whereby the place where a laborer is build- 
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ing a culvert îs rflâde dangérous, and he îs Struck by thé locomotive 
(Northern Pac. Ry. Co/v. HânMDlyi 154 U. S. 349, 14 Sup. Ct. 983, 
38 L. Ed. 1009) ; by the aict of the foreman of a gang of laborers 
■who suddenly stops a handcaf without notice and causes a collision 
with another immediâtely following (Northern Pac. R. Co. v. Peter- 
son, 163 U. S. 346, 348, 16 Sup. Ct. 843, 40 L. Ed. 994) ; by the 
disobèdience of a rule which requîres personal notice to workmen on 
certain tracks that cars are to be moved thereon (Grady v. Southern 
Ry. C©., 34 C. C. A. 494, 92 Fed. 491) ; by the failure ôf an engineer 
and a forenian to take notice of aiid prevent an approaching collision 
of an engîrièand a handcar (Martin v.Atchison, etc., R. Co., 166 U. S. 
399, 403, 17 Sup. Ct. 603, 41 L. Ed. 1051) ; and by a thousand other 
acts ôf négligence of servants ôf railroad companies, which make the 
places wheré their felloW servants are employed arid the machinery 
which they are using rtiore dangëroM. But thé duty of the master 
does nôt extend to guarding the'plâcfeâ or the machinery he furnishes 
against the dangers of such acts. They are violations of the primary 
duty'of thë servants. • 

Again, a superintendent who is a-fellow servant of the workmen 
undef him hegligently'; directs theift to use a derrick furnished by 
the employer to raise heàvy weights before the derrick is securely 
fàstehèd in its place, atid it consëqiiently falls ajid injures a workman 
(Kelly V; •;[«&& Foley Co., 104 iFed. 955, 957, 44 C. C. A. 374); 
an oflficér Upori 'a ship tarelessly leaves a hatchwây open, and a servant 
falls through it and is injured (OlsOh vV Oregon, etc., Co., 104 Fed. 574, 
44 ce. A. SI) ; a foreman or any other workman whom the master 
employs tô watch and'Temôve a fôpe in a derrick when it becomes 
worn or weâk directs of'permîts the use of an old rope to raise a 
heavy weight, the rope breaks and ehtails injury upon a fellow work- 
man (Vogel V. American Bridge Co.^ 180 N. Y. 373, 73 N. E. 1; 
Johnson v. Boston Tow-Boat Co., 135 Mass. 209, 46 Am. Rep. 458 ; 
Cregan v.' Mârston, 126 N. Y. 568, 573, 27 N. E. 952, 22 Am. St. 
Rep. 85,4 [in which the rule in suth cases is laid down in thèse words : 
"It is nôt the master's duty tO rèfâîr defects arising in the daily use 
of the appîiance for which proper and suitable materials are supplied, 
and which may easily be remedied by the workmen, and are not of 
a permanent character or requiririg the help of skilled mechanics"] ; 
McGee v. Boston Cordage Co., 139 Mass. 445, 1 N. E. 745 ; Webber 
V. Piper, 109 N. Y. 496, 17 N. E. Si6). None of thèse acts consti- 
tu te, violations ôf the duty of thè master. They illustrate the rule 
that the duty ôf so using a reasonably safe place and of so operating 
a reasonably safe machine that neither the place nor the machine shall 
become dangerous by their négligent use or opération is the duty of 
the servants who use or operate them, and not a part of the positive 
duty of the master. Brady v. Chicago & G. W. Ry. Co., 114 Fed. 
100, 103, 52 C. C. A. 48, 51, 67 L. R. A. 712, and cases cited supra. 

Nor dôes the positive duty of the master extend to keeping a place 
or machinei-y safe, where the work which the servants are employed 
to do necessarily changes the character of the place or of the machinery 
as. to safety as the work proj^. esses; but the duty of care for the 



AMEKICAN BRIDGE CO. V. SEEDS. 613 

safety of the place and of the machinery in such cases devolves upon 
the servants to whom the vvork is intrusted. Différent classes of 
servants are employed to construct a building. An omission of the 
bricklayers to secure a timber in a wall results in the injury of a car- 
penter who is directed to work about it (Armour v. Hahn, 111 U. S. 
313, 318, 14 Sup. Ct. 433, 38 L. Ed. 440) ; a foreman of a gang of 
laborers engagea in the construction of a sewer causes dynamite to be 
placed in a hole in a rock, and after it has failed to explode orders 
a workman who is ignorant of its présence to drill it out, and he is 
injured by the explosion his obédience causes (Minneapolis v. Lundin, 
58 Fed. 525, 528, 7 C. C. A. 344, 347) ; workmen in a mine fire a 
blast which loosens a superincuhibent mass and makes the place be- 
neath it dangerous, and one of them proceeds virith his work under it 
and is injured by its fall (Finalyson v. Utica Min. & Mill. Co., 67 
Fed. 507, 510, 14 C. C. A. 492, 495) ; a foreman directs his gang to 
remove iron braces from the top of a pile that is safe when undis- 
turbed, and thereby causes it to topple over upon a fellow servant 
(lyach v. Burnham [C. C] 134 Fed. 688) ; a foreman engaged with 
his gang in tearing down a shed negligently directs one of his work- 
men to eut away a post and therebv causes a portion of the structure 
to fall upon him (Cleveland, C, C. '& St. L. R. Co. v. Brown, 73 Fed. 
970, 972, 20 C. C. A. 147) ; a foreman and his company pile heavy 
castings so negligently that they fall upon one of the workmen (Deye 
v. Lodge & Co. [C. C. A.l 137 Fed. 480)— but in none of thèse or 
like cases is there any violation of any duty or any liability of the 
master. As the court said in the case last cited: 

"The master's obligation to supply a safe place for his work to be done 
and to keep it safe does not impose the duty of always keeping it in a safe 
condition, so far as its safety dépends upon the proper performance of the 
very work which his servants hâve there undertaken to do. If a négligent 
manner of doing the work makes the place less safe, that is one of the risks 
which ail engaged in the work hâve assumed as a risk of the occupation." 

And, finally, the positive duty of the master does not extend to 
making or keeping a place reasonably safe, where the work is to make 
a reasonably safe place dangerous, or an obviously dangerous place 
safe, as in blasting rocks, tearing down structures and removing super- 
incumbent masses. Finalyson v. Utica Min. & Mill. Co., 67 Fed. 507, 
14 C. C. A. 492; Gulf, etc., R. Co. v. Jackson, 65 Fed. 48, 12 C. C. 
A. 507; Florence, etc., R. Co. y. Whipps (C. C. A.) 138 Fed. 13: 
Moon-Anchor Consol. Mines Co'. v. Hopkins, 111 Fed. 298, 303, 49 
C. C. A. 347, 352. 

The limitations upon the positive duty of the master respecting the 
safety of the place and the machinery, which thèse authorities establish 
and jllustrate, leave no doubt how the question of the liability of'the 
bridge company in this case should be answered. The structure which 
it raised to rebuild the bridge at Atchison was not of the nature of 
a finished and permanent building. It was erected for a single pur- 
pose. It is not customary to provide falsework constructed for the 
purpose of rebuilding bridges with fîoors covering the intervening 
spaces between the timbers. The lack of them is obvions, and no 
one who takes service upon such structures can fail to appreciate 
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or to assume the obvious risk of their absence. Cole v. German Sav. 
& Loan Soc, 59 C. C. A. 59?, 124 Fed. 113, 63 L. R. A. 416. 

The bridge company supplied materials to cover the open space of 
which complaint is made, and ropes to make a snub Une, and com- 
mitted the structure and the materials to its servants to enable them to 
do the requisite work. They then had the means and the option to 
do it with or without a secure covering over the spaces between the 
traveler runs and the stringers, and with or without the snub Hne. 
The structure and materials were in themselves sound and suitable 
for the work of rebuilding the bridge. The duty to so use the ma- 
terials and to so operate the blocks and tackle that they should con- 
tinue to be reasonably safe, while the work progressed, was a duty 
of continuons care and of opération which the law imposes upon the 
servants and not upon the master, and any breach of that duty was 
the négligence of the fellow servants of the plaintiiif, and not that 
of the bridge company. 

For thèse reasons, the judgment below must be rêver sed, and the 
case must be remanded to the Circuit Court with instructions to grant 
a new trial, and it is so ordered. 



ARMOUR & CO. V. RUSSELL. 

(Circuit Court of Appeals, EIghth Circuit. March 21, 1906.) 

No. 2,297. 

1. ÎIastee and Servant— Saits Place and Machinbbt— Reasonable Caee— 

LiMiT OF Duty Regabding. 

The limit of the master's duty to hls servant regarding places and ap- 
pUances Is to exercise ordlnary care, havlng regard to the hazards of the 
service, to provide the servant with reasonably safe worliing places, 
machinery, tools, and appUances, and to exercise ordinary care to maln- 
taln them in a reasonably safe condition of repalr. It is not hls duty to 
provide reasonably safe worklng places, machinery, tools, or appliances, 
or to keep them in a reasonably safe condition of repair. 

[Ed. Note. — For cases In point, see vol. 34, Cent Dig. Master and Serv- 
ant, §§ 171-177.] 

2. Appeal—Pbactiob— Eeeoe Implies Peejudice. 

The legàl presumptlon Is that error produees préjudice. It Is only 
when the fact appears so clearly as to be beyond doubt that the error 
challenged dld not préjudice, and cpuld not hâve prejudiced, the com- 
plaining party, that the ruie .tbat error without préjudice is no ground 
for reversai is applicable. 

[Ed. Note. — For cases In point, see vol. 3, Cent. Dig. Àppeal and 
Error, |§ 4029-4033.] . ' 

3. Same — Chaege of Cotjet— Conteadictoet Rules in, Fatal. 

The vice of a wrong rule in a chargé is not extracted by the fact that 
the right rule is aiso given, becausé it Is Impossible to tell by which rulo 
the jury was governed. 

[Ed. Note.— For cases In point, see vol. 46, Cent Dig. Trial, § 718.] 
(Syllabus by the Court) .1 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 
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Thomas F. Bevington (Alfred R. Urion, on the brief), for plaintifï 
in error. 

Thomas G. Henderson (Frank L. Ferris and Arnold L. Fribourg, 
on the brief), for défendant in error. 

Before SANBORN, HOOK. and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This was an action by a servant 
against his master for damages for négligence in the construction and 
maintenance of elevators and of the shaft in which they operated. At 
the close of the évidence counsel for the défendant requested the court 
to instruct the jury that ail that was required of the master was that 
it should hâve exercised ordinary care to provide reasonably safe and 
suitable elevators and appliances for the use of its servant. The 
court denied this request, and charged the jury that it was the duty 
of the défendant to furnish the plaintifï a reasonably safe place in 
which to work, reasonably safe tools, implements, or appliances with 
which to do his work, and to keep them in a reasonably safe condi- 
tion of repair during the service. 

But actionable négligence is nothing but a breach of the duty to 
exercise reasonable care. It is not a breach of a guaranty of the 
character of place or of appliances. If a duty to provide a reasonably 
safe place or reasonably safe appliances were imposed upon the 
master, he would become in effect a guarantor of their reasonable 
safety, because his failure in any respect to make and keep them 
reasonably safe would be a breach of that duty and would cast him 
in damages, however great were his watchfulness and diligence. This 
is not the légal measure of the master's duty or liability. The limit 
of his duty is to exercise ordinary care, having regard to the hazards 
of the service, to provide the servant with reasonably safe working 
places, machinery, tools, and appliances, and to exercise ordinary 
care to maintain them in a reasonably safe condition of repair. Wash- 
ington & R. Co. V. McDade, 135 U. S. 554, 569, 10 Sup. Ct. 1044, 
34 L. Ed. 335 ; Texas & Pac. R. Co. v. Barrett, 166 U. S. 617, 619, 
620, 17 Sup. Ct. 707, 41 L,. Ed. 1136; Choctaw, Oklahoma & Gulf 
R. Co. V. Halloway, 53 C. C. A. 260, 114 Fed. 458, 460; American 
Bridge Co. v. Seeds (C. C. A.; decided at the December, 1905, term), 
144 Fed. 605; St. Louis, Iron Mountain & Southern R. C. 
V. Needham, 69 Fed. 823, 825, 16 C. C. A. 457, 459; Lesser Cotton 
Co. V. St. Louis, Iron Mountain & Southern R. Co., 52 C. C. A. 95, 
103, 114 Fed. 133, 141 ; Gowen v. Harley, 56 Fed. 973, 980, 6 C. C. 
A. 190, 197; Florence & C. C. R. Co. v. Whipps (C. C. A.) 138 Fed. 
13, 17; Southern Pac. Co. v. Gloyd (C. C. A.) 138 Fed. 388, 390. 

It is true that in some parts of the charge the court stated the 
true rule upon this subject to the jury. The presumption, however, 
is that error produces préjudice. It is only when the fact so clearly 
appears as to be beyond doubt that an error challenged did not 
préjudice, and could not hâve prejudiced the complaining party, that 
the rule that error without préjudice is no ground for reversai is 
applicable. Deery v. Cray, 5 Wall. 795, 807, 808, 18 L. Ed. 653; 
Smith V. Shoemaker, 17 Wall. 630, 639, 21 L. Ed. 717; Moores v. 



616 144 FEDERAL REPORTER. 

Bank, 104 U. S. 625, 630, 26 L. Ed. 870; Gilmer v. Higley, 110 U. 
S. 47, 50, 3 Sup. Ct. 471, 28 L. Ed. 62; Railroad Co. v. O'Brien, 119 
U. S. 99, 103, 7 Sup. Ct. 172, 30 L. Ed. 299 ; Mexia v. Oliver, 148 
U. S. 664, 673, 13 Sup. Ct. 754, 37 L. Ed. 603; Railroad Co. v. 
O'Reilly, 158 U. S. 334, 337, 15 Sup Ct. 830, 39 L. Ed. 1006 ; Peck v. 
Heurich, 167 U. S. 624, 629, 17 Sup. Ct. 927, 42 L. Ed. 302; Railroad 
Co. V. McCIurg, 8 C. C. A. 322, 325, 326, 59 Fed. 860, 863; Asso- 
ciation V. Shryock, 20 C. C. A. 3, 11, 73 Fed. 774, 781 ; Railroad Co. 
V. Holloway, 52 C. C. A. 260, 114 Fed. 458. 

And the vice of a wrong rule in a charge of the court îs not ex- 
tracted by the fact that the right rule was also given therein, because 
it is impossible to tell by whidi rule the jury was governed. Railway 
Co. V. Needham, 3 C. C. A. 129, 147, 52 Fed. 371, 377; Railroad Co. 
V. Farr, 6 C. C. A. 211, 216, 217, 56 Fed. 994, 1000. 

Other questions were presented by the writ of error in this case, 
but it is unnecessary to consider them now, because they will probably 
be conditioned by other facts at the second trial, and will be ruled 
by the court below in the light of later décisions. 

The judgment below is reversed, and the case is remanded to the 
court below with instructions to grant a new trial. 



In re TERRILD. 

(Circuit Court of Appeals, Elghth Circuit March 20, 1906.) 

No. 63. 

1. Babeàs Coepus — FUNCnOKT oï Wbit. 

The. wi:it of habeas corpus Is not avallable to revIew errors of the 
court In the trial of petltloner nor Irregularitles that may hâve arisen In 
the prdceedings resultlng In his conviction, 

lE'd. Note. — For cases In point, see vol. 25, Cent Dig. Habeas Corpus, 
S 25.] 

2. Same— SeoPE OF Inquiet— Jukisdictionai, Questions. 

On an application for a writ of habeas corpus sued out of the fédéral 
Circuit Court of Appeals, on the ground that the petitioner is deprived 
of his liberty without due process of law, the court is llmited to a con- 
sidération of whether the court that convicted petltloner had jurlsdietion 
of the offense and of the prisoner, whether It acted wlthin such jurlsdie- 
tion, and whether petitioner is held by authority of law derived from such 
court at the tlme the writ was issued. 

[Ed. Note. — For cases in point, see vol. 25, Cent Dig. Habeas Corpus, 
i§ 81, 82.] 

3. Cmminal Law — Jurisdictiow — ^Terbitobiai. Coubts. 

Undèr the organic act of Oklahoma terrltory, passed May 2, 1890, grant- 
Ing jurlsdietion to Oklahoma courts to try and condéinn for violations 
of both fédéral and state laws committed wlthin such terrltory, such 
courts had jurlsdietion of a territorial offense committed on an acre of 
ground reserved for govemmental use and control by presidential procla- 
mation March 23, 1889. 

4. Same. . 

Under Organic Act 0kl. May 2, 1890, provldlng that the Judldal 
power of the terrltory shall be vested in the Suprême Court, district 
courts, and other courts, and conferring on sueh courts jurisdiction to 
tiy ail charges for violations of laws of the terrltory, and that each dis- 



IN RE TERKILL, 617 

triet court shall hâve and exercise, exclusive ot any court heretofore 
establlshed, the same jurisdlction in ail cases arlsing under the Consti- 
tution and laws of tlie United States as Is vested in the Circuit and Dis- 
trict Courts of the United States, the court establlshed by such grant was 
vested with power to try ail offenses within the territorial jurisdiction 
for violations of the laws of the territory, and also for violations of the 
laws of the United States, and it was therefore Immaterial that it was. 
improperly named a United SUtes District Court 

5. Same — Tbansfeb of Cause. 

A district court of the territory of Olilahoma has power to transfer a 
criminal prosecution pending therein to a county in any judicial district 
in the territory which It seiects for trial. 

6. Same — Obdeb — Fiung. 

Where the venue of a criminal prosecution was changea, the court of 
the county to which the venue was changea acquired jurisdiction by the 
making of the order, and hence the fact that a eopy of the necessary 
papers was not filed in such court, as required by statute did not deprive 
it of jurisdiction. 

7. Same — Record — Failtjeb to Complète. 

Failure of a court after trial and conviction to malse a complète record, 
as required by statute, did not detract from the jurisdiction of the court 
to try the accused. 

8. Habeas Cobpus — Incaeceeation — Place — Mode — Review. 

On a wTit of habeas corpus issued on the alleged ground that petitioner 
was conflned without due process of law, whether the petitioner was 
properly conflned in one penitentiary or another, whether he was properly 
treated, was required to serve at hard labor, or the courses that had been 
pursued in the past, with référence to him were immaterial. 

9. INSANE PEBSONS — PfilSONEES — ^TEANSFEE FBOM PENITENTIARY. 

Where, after the incarcération of a prisoner in the Kans-as peniten- 
tiary under a commitment by a court of the territory of Oklahoma, the 
prison board or physicians declared him insane, the Govemor of the 
territory was thereupon authorized to order the sherifC to retum him to 
the county jail in Oklahoma, under St. 0kl. 1893, § 5485, providing that 
no person committed to prison shail be removed therefrom or from cus- 
tody Into any other prison or other custody, uniess on a writ of habeas 
corpus or some other légal writ, except bis removal is excused by specified 
conditions "or other necessity." 

10. Peisons — Réduction op Teem of Impbisonment — Peison Boabd — Con- 

clusiveness op Deteemination. 

Where, under the ruies of a prison, the prison board had authority tO' 
détermine how much good time should be allowed to prisoners, and, after 
such time had been allowed, to take it from them for Insubordination or 
other causes specified in the rules, the détermination of the board, with- 
drawing good time allowed to a prisoner, is conclusive on the court, in a 
subséquent habeas corpus proceedlng to obtain the prisoner's diseharge 
on the ground that bis incarcération was without due process of law. 

11. Habeas Cobpus — Recoed — Pbesumptions. 

Where, on habeas corpus to obtain a prisoner's discharge for Incar- 
cération without due process of law, the record did not disclose that the 
prisoner was insane at the time when the insubordination for whrch the 
prison board found him guilty, and for which they deptived him of 590 
days good time, he was not entitled to an allowance of such good time, on 
the ground that he could not be guilty of insubordination while insane ; 
the presumption being that he became insane subséquent to the insubordi- 
nation. 

On Application for a Writ of Habeas Corpus. 

Ira N. Terrill, pro se. 

P. C. Simons, Atty. Gen., for respondent. 

Before SANBORN and ADAMS, Circuit Judges. 
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SANBORN, Circuit Judge, orally announced the opinion of the 
court. 

The prisoner seeks a dischargé by a writ of habeas corpus frorn 
imprisonment in the j ail at, Perry in the territory of Oklahoma. 
He is held under a : commitment issued by the district court of the 
territory of Oklahoma for the county of Noble, which recites that 
he was convicted on December 14, 1894, of the murder of onè Embry 
on January 3, 1891. The function of a writ of habeas corpus is not 
to review the errors of the court that tried the prisoner, nor the 
irregularities that may hâve arisen in the proçeedings resulting in 
his conviction. The prisoner was convicted for a violation of a law 
of the territory of Oklahoma, and not for the violation of any law 
of the United States. Section 753 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 593], prohibits the national courts from releasing 
a prisoner thus convicted, except for a violation of a treaty, a law 
of the United States, or the Constitution of the United States. It is 
not claimed that there is any violation of any law of the United States 
or of any treaty of the United States by the incarcération of the 
prisoner. The only ground upon which he may hâve relief in this 
court is that he is confined in violation of that section of the Constitu- 
tion which forbids the deprivation of life, liberty, or property with- 
out due process of law. In determining whether or not the prisoner 
is confined by due process of law, this court is limited by the déci- 
sions of the Suprême Court to the considération of the two questions: 
Had the court that convicted the prisoner jurisdiction of the offense 
and of the prisoner, and did it act within its jurisdiction? And, 
second, is he now held by authority of law derived from that court? 

The first daim of the petitioner is that the court which convicted 
him had no jurisdiction of the offense, because it was committed 
upon the government acre which is resèrved by the proclamation 
of the Président of March 23, 1889, in thèse words: "Which last de- 
scribed two acres are hereby resèrved for government use and 
control." This réservation, however, is by a proclamation of the 
Président. By the organic act of the territory of Oklahoma, which 
had been passed on May 3, 1890, jurisdiction was granted to the 
courts of Oklahoma to try and condemn for violations of both the 
fédéral and state laws committed not only upon bther portions of 
this territory, but also upon the two acres to which référence is made 
in this proclamation. The courts of Oklahoma territory had jurisdic- 
tion of this offense, although it v/as committed upon this government 
acre, then, because that jurisdiction was granted to them by the act 
of Congress, and it could not be withdrawn from them by any act 
of the Président. There is ahother reason why the courts of that 
territory had jurisdiction,. and that is that the words of; the réservation 
are insufficient to retain exclusive jurisdiction over the acre in the 
courts or the jurisprudence of tlie United States. This question 
was decided bv the Suprême Court in U. S. v. McBratney, 104 U. S. 
621, 26 L. Ed. 869, and Draper v. U. S., 164 U. S. 240, 17 Sup. Ct. 
107, 41 L. Ed. 419, where it was held that a déclaration of Congress 
that "Indian lands shall remain under the absolute jurisdiction and 
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control of the United States" was not sufficient to withdraw or retain 
them without the jurisdiction of the state. 

The second objection to the jurisdiction of the court and its power to 
issue the commitment is that the records of the various sessions of 
the courts which acted upon the charge against the prisoner from 
the time that the original indictment was found, down to the close 
of the trial, show that the court which convened and the court which 
adjoiirned was the United States District Court for the respective 
counties of the territory. This is exemplified by the proceedings in 
the court in which the indictment was found, where it appears that 
the United States District Court convened, the United States Dis- 
trict Court adjourned from time to time, and during a session of the 
United States District Court the grand jury, which had apparently 
been impaneled to inquire into violations of laws of the territory, 
was sworn as a grand jury to inquire into violations of laws of the 
United States. It is said that there was no jurisdiction to try and 
convict the défendant, because there was no court of the territory 
of Oklahoma in session during thèse proceedings. The organic act 
of the territory provides that the judicial power of the territory 
shall be vested in the Suprême Court, district courts and other courts. 
It gives to thèse courts jurisdiction to try ail charges for violations 
of laws of the territory and adds : 

"Each of said district courts shall hâve and exercise, exclusive of any 
court heretofore established, the same jurisdiction in ail cases arising under 
the Constitution and laws of the United States as is vested in the Circuit and 
District Courts of the United States." 

The resuit of this grant was that a single court created by the ap- 
pointment of a judge by the Président of the United States, con- 
firmed by the Senate of the United States, and by the appointment 
or élection of a clerk and a sherifï, was vested with the power to try 
ail offenses within its territorial jurisdiction for violations of the 
laws of the territory, and also for violations of the laws of the United 
States. It was not a United States District Court in the sensé that 
that title is used in the states, beca.use it did not obtain any of the judi- 
cial power specified in article 3 of the Constitution of the United States. 
It seems to be considered that the title of this court conditions its 
power. But its jurisdiction is not conditioned by its title. It is 
conditioned by the grant of its power and its exercise of that grant. 
That tribunal duly organized had the power to try oflfenders for 
violations of the laws of the territory and of the United States. The 
limit of its power was that it might not under a charge of a violation 
of a law of the United States try a prisoner for the violation of a law 
of the territory; neither could it, upon a charge of a violation of 
a law of the territory, try a prisoner for a violation of the law of the 
United States. When the charge against the ofïender was pre- 
sented to the court in Logan county, it was sitting under the title 
of the United States District Court for Logan county. A grand jury 
nad been sworn to inquire into violations of the laws of the territory 
and of the laws of the United States. It had the power to call a jttry 
and to impose oaths for an inquisition into offenses against both sets 
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of laws, and ît îs impossible to see how there could hâve been any 
failure of jurisdiction or power because this court was called by one 
title or by another. The conclusion upon this branch of the case 
is that the territorial court provided by the organic act, by whatever 
name it might be called, had ample power to try the prisoner for any 
offense against the laws of the United States, or against the laws 
of the territory, and that, if h a was properly charged with an ofïense 
either against the laws of the United States or of the territory of 
Oklahoma, the court had jurisdiction to try him for that offense, and 
it was immaterial by what title the court convened, adjourned, or 
acted. 

The question which has now been disposed of clears from the case 
the objections to the indictment, to the trial, to the conviction, and 
to the sentence, because the record conclusively shows that the pris- 
oner was charged with an offense against the law of the territory, 
that he appeared by counsel, announced himself ready for trial, a 
jury was called and sworn to try that offense, he was tried for it, 
convicted, and committed to the penitentiary in Kansas, so that there 
remain only the irregularities to which référence has not been made, 
and which will now be brieiîy noticed. 

It is said that the court of Noble county had no jurisdiction be- 
cause it was in another judicial district. But an examination of the 
statutes has satisfied us that the power was given to the court in 
Logan county to transfer the case to a county in any judicial dis- 
trict in the territory which it selected. 

It is said that there was no jurisdiction in the court in Noble 
county because the order which changed the venue of the case from 
irOgan county to Noble county was not filed before the trial of the 
case in the county of Noble. But it was not the filing of the order 
Qr of a copy of it which gave jurisdiction to the Noble county court. 
It was the fact that the order was made, and as that fact is conciu- 
sively proved, although there was a failure to comply with a law 
of the territory of Oklahoma, in that a copy of the necessary papers 
was not filed in Noble county, the latter fact did not detract from the 
jurisdiction of the court. 

There is a certificate in évidence that the complète record which 
îs required by the statute of Oklahoma to be prepared after a trial 
and conviction never was made, or, if made, that it has disappeared 
from the files of Noble county. But, Ifke the order for the change 
of venue, this record did not condition the jurisdiction of the court 
in Noble county to try, the prisoner because it was only after the 
trial and conviction that this record could be made. 

There are other minor irregularities in the proceedings in the 
territory, but none which deserve extended notice. Our conclusion, 
after examining the statutes of the territory and the authorities upon 
the question, is that there was ample jurisdiction in the court in 
Logan county to find the indictment and in the court in Noble county 
to try and convict the prisoner, and that he may not be discharged 
iecause of any lack of jurisdiction in those courts. 

The prisoner was sentenced' to serve a term of 13 years in the 
penitentiary at Lansing in the state of Kansas. It is said that there 
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was no power in the territory of Oklahoma to make a contract 
whereby a prisoner could be confined in the state of Kansas. It is 
immaterial to the décision of the question presented by this writ of 
habeas corpus whether or not the prisoner was properly confined 
in that penitentiary, was properly treated, was required to serve at 
hard labor, or what course may hâve been pursued in the past. The 
question hère is simply : Is he now held in violation of the Constitu- 
tion of the United States? His past injuries and wrongs, if there be 
such, can be remedied only by a différent proceeding and in another 
court. This court is without jurisdiction to consider them. A con- 
tract was made in the year 1905 between the territory of Oklahoma 
and the state of Kansas, the terms of which briefly were that the 
State of Kansas should detain the prisoners of the territory of Okla- 
homa for certain compensation, and that they might be returned 
to the territory when any of them became insane. At the time this 
contract was made the prisoner was in the penitentiary at Lansing. 
The prison board, or the physicians who were authorized to pass 
upon the question of the sanity of the prisoner, declared him insane. 
Thereupon the Governor of the territory of Oklahoma issued an 
executive order to the sheriff of Noble county to take the prisoner 
from the Kansas penitentiary and return him to the jail in Noble 
county. It is said that this executive order was unauthorized, and 
our attention is called to section 5485 of the Statutes of Oklahoma of 
1893. This section provides that no person committed to prison 
shall be removed therefrom or from custody into any other prison 
or other custody, unless it be by a writ of habeas corpus or some 
other légal writ, except his removal is excused by specified conditions 
"or other necessity," and that in such cases the sheriff shall commit 
tne prisoner to the jail in the adjoining county. Upon full considéra- 
tion of the provisions of that statute in the light of the contract, the 
court is of the opinion that the words "or other necessity" were suffi- 
cient to include this case, and that the section empowered the Gov- 
ernor of the territory of Oklahoma to remove this prisoner from the 
penitentiary at Lansing, when it appeared that pursuant to the con- 
tract the authorities of the prison were entitled to hâve him returned 
to the territory, because they had adjudged him insane. There was 
therefore authority under this executive order and the commit- 
ment for the sheriff to obtain the prisoner from the Lansing peniten- 
tiary and confine him in the jail at Perry in Oklahoma territory. 

Finally, it is said that the prison term has expired. He was sen- 
tenced to imprisonment for 12 years. Under the rules of the prison 
at Lansing he would hâve been entitled to a certain amount of good 
time, which, if allowed to him, would hâve reduced his term so that 
now it would hâve passed. But those rules provided that the prison 
board had authority to détermine how much good time should be 
allowed to prisoners, and after such time had been allowed to them 
to take it from them for insubordination or for other causes specified 
in the rules. It is conceded that the prison board of that prison did 
take from the good time of the petitioner 590 days. The action of 
that tribunal in this proceeding and in this court is conclusive, and 
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whçther it was advisedly taken upan suffiçient évidence, whether ac- 
cdrding tdj' or disregatding the rtilesVpf'feë' prison or the làwj are 
questibhs' i)tthich cannot bé 'raised by thiS wfit of habeas corpus, be- 
cauàëthat tribunal hà'd thè jurisditiiion and' thé power to détermine 
how rnuch good time should be takeri -from tbe prisoner, and it bas 
detérmiriéd that questiQiil When those 5,90 days are thrown eut 
of tbe àccount, the time for which tbe prisoner was senteflced bas not 
expired, and consequentîy he cannot be discharged upôri tbis ground. 

Returning a moment to tbe pfocèeding anterior to the contract 
of 1905,. it is suggested that the incarcération Under the old contracts 
was witbout autbority. Tbe answei' is that, if it was witbout au- 
thority, then the prisoner' is not entitled to any of tbe good time al- 
lowed under tbe rules of the, prison. If it was' wîtb autbority, tben 
be is entitled to good time bnly according to tbe rules of tbe prison 
and tbè action of its tribunal, the prison board, and, as that tribunal 
bas depfivëd bîm of 590 days, thé teriri of his imprisônment bas not 
expiredi ' ' 

It is suggested that tbe prison board deprived the petitioner ôf 
590 days of good time which he bad.ëarned and also determined that 
he was insane, and it is contended that, if be was insane, be could 
not bavè'been guilty of insubordination aiid should not bave been 
deprived of his good time. But tbe.'record does not diselose the fact 
that he was insane at thé time When the insubordination of which 
the prison bOard found bîm guilty occurred. So far as the record 
sbowSj the insànity may'^hâve been,^ and the légal prësumption is 
that it was, 'subséquent to the insubordination. 

Tbe 'conclusion is thât the prisoner w^s charged, tried, and con- 
victed of tbe crime of murder by a court which had jurisdiction of 
the person and of the offense. Whether or not there were irregulari- 
ties or errors of law in ^the prbceedirigs which resulted in the convic- 
tion are questions which tbis writ does not présent for our considéra- 
tion. The court which charged tbe prisoner with tbe offense by tbe 
indictrnent of its grand jury and the court which tried, convicted, 
seritenced, and committëd him had jurisdiction so to do. The Gov- 
errior had làwful' power to issue t]:ie executive ordér to the sheriff 
to bring tbe pri^orier back from the Kansas penitentiary, and his con- 
finerhènt is ;notÀ\^ithout lawful autbority. 

. The writ itiijst therefore be discharged, and tbe prisoner . must be 
remanded to the custody of the sheriff, and it is so ordefed. 



ZIMSIERMAN v. KANSAS CITY NORTHWESTERN R. CO, 
; !. (Circuit Court of App'eals, Bighth Circuit March 3, 1906.) 

i ' ' ■",■..:■•■ :^/. -No. 2,228. 

i. EiiiNENT P9MA;rN^RAiLK0ADS-7-RiGHT 0? Way^ — Appropriation-^Peopeety 
O'wNEK — ÈaiiÈDiES. . ; '"'','"'',', 

■ Wherë'a raitroad Company apprbpviated plalntifC's lot wlthout éxercls- 
: iug lis xiglit of eminent domain or otlierwise legally acqûiring title Or 
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right to do so, plaintlff could walve the trespass apd recover compensa- 
tion for ail damages sustained by reasoii of sueh appropriation., 

[Ed. Note. — For cases in point, see vol. 18, Cent Dig. Bminent Domain, 
§729.] 

2. SAME — ^PATMENT OF JtTDGMENT — PaSSIÎïG TlTEE. 

■ Payment of the judgment récovered by plaintlff in sucti action was a 
condition précèdent to the passing of title to the land appropriated under 
Const. Kan. art 12, § 4, declaring that no riglit of way shall be appro- 
priated to the use of any corporation until full compensation thereof be 
flrst made in money or secured by a deppsit of money to the owner. 

[FA. Note. — For cases in point, see vol. 18, Cent Dig. Emlnent Domain, 
§§851,, 852.] 

3. SAMB—JtrDWMENT—CoîîcïLuSiVENESs— Parties— •SuccEssoBS in Intebest. : 

Where, after a railroad company appropriated certain land beionging 
to plaihtilî for a. right of way, without right, plaintlff récovered .ludgment 
in a suit on a quasi contract for the value of the land, such judgment was 
couelusive as to plaintiffi's damages, not only as against the company 
guilty of such taking, but also against a successor corporation which pur- 
chased tbe railroad under foreclosure proeeedlngs. 

4. MOBTQAGES — FoRECLOSTJEE — DECEEE ErFECT. 

Where a decree foreclosing a railroad mortgage reserved to the court 
jurisdiction, both as against the parties to the suit dnd the purchaser at 
the contemplated sale, to adjudicate ail pending and undetermined claims 
presented, whether contracted by the receiver or the mortgagor company 
befoi'e commencement of the suit, and to détermine whether such claims 
were valid and entitled to priority over the mortgage debts, etc., a créditer 
of the mortgagor company holding judgment for ^ damages for land ap- 
propriated by the mortgagor company 'for a right of way, who was not a 
party to the foreclosure proceedings, was not bound by the foreclosure 
; decree, ;)or required to enforce his judgment by intervention thereln. 

Appeal ïrorti the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Tliis was a bill in equity to enjoln the défendant company from operating 
its railroad over a lot of ground formerly owned by plaintifC's intestate, Zim- 
merman, until a judgment rendered against its predeeessor in title, for 
damages siistaihed by the taking and appropriation of the lot should be 
paid. By the Statutes of Kansas in force at the times hereinafter mentioned 
(section 1359 et seq., Gen. St. 1901), a seUeme was provlded by which railroad 
corporati:Oii^ in the exercise of the right of eminent domain might apply to a 
board of ebmmissloners to locate their çoads, make assessments of the value 
of the land tàken and the damages occasioned thereby to the several' owners, 
with provâsioa for an appeal, so far as assessment of damages was concerned, 
to the district court. Without attempting to comply v»-ith the provisions of 
this statute, the Kansas City, Wyandotte & Northwestern Rail way Company, 
hereinaftefc c^lled "Wyandotte Company," in 1887 éntered as a trespasser 
upon and appropriated to its own use as a part of its rjglit of' way, a lot of 
ground iti the city of Leavenworth beionging to plaintifï's intestate, and by 
disturbance of the established grade of the street impaired ingress aud egress 
to and from the lot. , ; 

In 1889 Zimmerman pommenced an action against the Wyandotte Company 
in the district court of Leavenworth county^to recover damages sustained by 
the appropriation of his land, and the (jonstruction ôf the railroad thereon. 
This resulted, in 1897, in a judgment in his favor for $3,000. In 1888 the 
Wyandotte Company executed its mortgage gonveying its railroad to a trus- 
tée to secure, the! payment of an issue of bonds. Âfterwards the trustée com- 
menced an action in the Circuit Court of the United States for the District 
of Kansas, atid In 1896 secured a decree foreclosing the mortgage and ordering 
the property sold. It was subsequently sold to' a purchasing committee who 
couveyed It tp the defend^int company. The deCree, which bHj;rp;fereTice w?s 
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made part of the bîll, contalned thé followlng provision: "This court hereby 
reserves to Itself from thls decree, the power and jurlsdiction both as against 
the parties to this suit and as against said purchaser- at sald contemplated 
sale, to hear and adjudieate ail pendlng and undetermined claims herelnafter 
presented, whether contracted by the . içeçeiver or the mortgagor company, be- 
fore t|ie commencement of this suit and to détermine as to sald claims, whether 
they, are or are not valld and entitle(i to priority over thç .mortgage debts 
hereiisbeffire referred to.and to màlfe ail such orders and supplementary de- 
çrees touûhing said cls^im» and demandS|.fts may be deemed proper," etc. The 
substaftpe'pf thls proYlslôri was ,alSQ (ôund In the purchasers' deed. 

Défénclànt Company, àf ter the purchase, topk possession of the lot as part 
of its right of veay and bas since theh constantiy retained and used the same. 
Neither the mortgagor company nor the purchasing company bave ever paid 
plaintlffl's judgment or othérwise compensated Zimmerman for the damages 
sustained by him by reason of the taWng and appropriation of his lot. 

The triai court sustained a demurref to thls bill, and af ter a final decree 
of dismissal it was brought hère by appeal. 

John H. Atwood (William W. Hooper, on the brief), for appellant. 
Frank Doster (E. P. Waggenet, James W. Orr, and W. P. Wag- 
gener,,çn the brief), for appellee. - 

Before SANBORN and ADAMS, Circuit Judgeg. 

ADAMS, Circuit Judge, after Stating the case as above, delivered 
the àpirtion of the court,. , ';^ ' / 

Notwiithptanding ail the parties; gire eitizens of Kansas, it is prac- 
tically and we think nécessarily ; conceded that the; court below ac- 
quiréd 'jurisdiction, on the ground that the suit as originally brought 
involvèd thë Cohstructicin of thé' decree of the fédéral court in the 
foreclo&ui;p suit. Wie..ftccordingly .i;efra,in from further considering 
the jùrisdictional question raised by the assignmeht of error. 

As the Wyandotte Company appropriated Zimmerman's lot with- 
out, r^brtiiig to the sta'tùtory inethod of éxercising the right qf 
emin'|?h^ dôrhain or othérwise legally acquiring titlé 6r right to do 
so, it conferr«d upon Zimmerman- the right to waive the trespass 
and commence his action in the district court, the i same as he might 
hâve dohèhâd' formai proèeédingS Ijèen taken by the railroad company 
and lie hâtf.béén dîss^tisfied witïï'îthe awar'd 6f . the ' ddmmissionèrs 
"to rgcpvçr compensation for ail the damages which he sustained 
by reason of the permanent taking and appropriation of the : right 
of way by the railroad company." C. B. U. P; R. R. Co. v. Andrews, 
26 Kàn.. 702, 710; Coheli V. St. L., Kt. S. & W. R. R. Co., 34 Kan. 
158,;8,Pac.,i38, 55 Am.;3Rep. 242 ; Wichita &' Wv R. R. Co. v. Fech- 
heimer„36 Kan. 45, 12 Pac.,362;.Ù. S. v. Great Falls Mfg. Co., 112 
U. S. 645, 5 Sup. Ct. 306, 28 L. Ed. 846. 

The bill discloses the true nature of Zimmerman's action as origin- 
ally îhstituted in 18.89. Jt'wâs not àn,'[action of trespass quare clausum 
f régit itQ. recover damages theU) accrued, bujt waiving the trespass 
commîtted by the railroad coinpany and recogriizing its action as the 
légal équivalent ,of formai froceedings of condemnation, Zimmerman 
soùght tj^ his suit exacOy vi'hat hé would hâve secured had such 
formai prbceedings been ,taken and had he appealed from. the award 
of the; Gommissioners to the district court to correct. the same. His 
action was to secure sttch an award, and the judgment is in légal 
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effect an award of ail damages, past, présent and future, which he 
sustained by reason of the appropriation of his lot. The payment 
of this award was a condition to the acquisition of title by the Wyan- 
dotte Company. Article 12, § 4, of the Constitution of Kansas or- 
dains that "No right of way shall be appropriated to the use of any 
corporation until full compensation therefor be first made in money 
or secured by a deposit of money to the owner. * * * " It is 
settled law that under Constitutions of this character which generally 
prevail in the United States, title does not pass from the owner of 
land appropriated to public use to the corporation making such ap- 
propriation until compensation has been actually made. Kennedy v. 
Indianapolis, 103 U. S. 599, 604, 26 L. Ed. 550 ; Cherokee Nation v. 
S. Kansas Railway Co., 135 U. S. 641, 659, 10 Sup. Ct. 965, 34 L. 
Ed. 395 ; Drury v. Midland Railroad, 127 Mass. 571, 576 ; Western 
Pa. R. R. Co. V. Tohnston, 59 Pa. 290; Provolt v. Chicago, Rock 
Island & Pac. R. R. Co., 57 Mo. 256. 

The owner, by lâches or waiver, may lose his right to enjoin 
the trespass or his right to an action of ejectment to regain posses- 
sion. Wichita & W. R. R. Co. v. Fechheimer, supra; Buckwàlter 
V. A., T. & S. F. Ry. Co., 64 Kan. 403, 67 Pac. 831, but title or uncon- 
ditional right to enjoy the free use of the property taken does not 
accrue until the damages incident to its appropriation are paid. It 
appears from the bill that Zimraerman's suit was brought before 
the foreclosure suit was instituted and before défendant purchased 
the railroad ; that the same was, with the full knowledge of défendant 
company, pending at the time of the judgment of foreclosure and 
purchase by the défendant. The judgment subsequently rendered 
in that suit would, of course, be conclusive as to Zimmerman's- dam- 
ages so far as the Wyandotte Company itself was concerned. This 
is not disputed. Tt is, in our opinion, equally conclusive against the 
purchasing company. ' v 

In the case of Pfeifer v. Sheboygan & Fond du Lac R. R. Co., 18 
Wis. 155, 86 Am. Dec. 751, it appears that the plaintiff was owner 
of lands taken by a railroad company for public use ; that légal pro- 
ceedings were had to assess the damages which resulted in a judgment 
in the owner 's favor, whick was not paid. The road was subse- 
quently sold in foreclosure proceedings, purchased by a committee 
and resold to défendant railway company. It took possession thereof, 
including the right of way over pl^intiff's lot. The action was 
brought to compel the new road to pay the amount of the judg- 
ment against its predecessor. The court held that the new com- 
pany, by taking possession of plaintiiï's lot and operating its road 
over it, subjected itself to the condition, on which its predecessor 
held it, of paying the judgment against it for damages. To the 
same effect are the following cases : Gilman v. Sheboygan & Fond du 
Lac R., R. Co., 40 Wis. 653; Drury v. Midland R. R. Co., supra; 
Bridgman, Administrator, v. St. Johnsburv & L. C. R. R. Co., 58 
Vt. 198, 2 Atl. 467; Western Penn. R. R. Co. v. Johnston, supra; Rio 
Grande & E. P. Ry. Co. v. Ortiz, 75 Tex. 602, 12 S. W. 1129; 
Organ v: Memphis & L. R. R. Co., 51 Ark. 235, 11 S. W. 96; Lake 
144 F.— 40 
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Erie'&WestçpRv. Co, v. Grjffi%107 Ind. 464, ,8 N, E. ,451 ;, Chicago 
& S.,B..R.;^o:yj.^aley/;X41Ind,:36Q, 39 ]S^^^^ 

The priiiciples announçpd in, the foregfoing authorities, without quot- 
ing at length fem ithem, niay ,be symmarized. as follows: Under 
Constitutions and 'Jawssimilàr tp those.of, Kansas .thé landowner's 
right- to dapiages sustained by a;n appropriation lofhis land by rail- 
roaé corporations is p^raraotint to the rights of a subséquent mort- 
gage^;, a pitrchaser from the fjompany originally appropriating the 
land.holds title to it,, subject to the condition of paying Ôie damages 
occa^i'ojied by the appropriation: and a , judgment for such damages 
sectjreiji : against the original company is conclusive against the pur- 
chasingiiçompany. From the foregoing we think it follows conclu- 
siyely th^t; défendant should not be permitted to continue the use of 
plaintiff's lot, without paying the damages awarded to him, unless 
the^ecriçe in the foreciosure suit deterrnines otherwise. Maqy of the 
cases cited (supra) deal with the.liability of railrpad companies pur- 
chasing ,property under decrees of foreciosure of . mortgages, like that 
involyed in ,this ca^e. There is.no suggestion in any of them that 
suçh,,^*?*: présents an , obstacle to the assertion of liability against 
the p;ijirchasing company; neither do we perceive how such fact could 
in itself Yary the gênerai rule .announced in those cases. But it is 
earnestly contended by counsel for défendant that cotnplainant has 
no rightçrfix.çept such as were,,,çpAferred by the decree 0^ foreciosure 
and th^tt, RiS; only rernpdy ,to secure compensation for , the lot taken 
wasbyitj^tç^rvention in the foreciosure suit ;: m 

The^ .provision of the decree on \yhi(:h reliancp ,is;placed is fully 
set otitJn the statement preceding this opinion,. It reserved juris- 
dictîon\f»s .against the;,parties,;to this: suit and as against said pur- 
chaser a,t„saïd contejnplated sale,_^to idetermine whether claims con- 
tractedjby. thç mortg^gpr or thç receiver werè vaUd and entitled to 
priority 8ver the mortgagë deot." This réservation is limited in 
its charaçter. . It; docs not purport to reserve jurisdiction over ail 
per sons, but jGnly over the parties to the suit, including the purchaser 
of thp -pifoperty and, thep, oniy.,for the purpose of determining the 
validity and, priority ,o\f«r; the mqrtgage debt of claims contracted by 
the rnortgagor or receiver. , , , : , ; -, 

Plaintifjf 's intestate was not a party tq the foreciosure suit, and 
it was qf no conséquence to him whether his daim was prior in 
right or.equity to the rnortgage debt or not. ITe was not asserting 
any. . pref erer(tia,l claim,,.but was. standing on the right guarantied 
to him by, the, Constitution qf, his state, ihat his property should not 
be taken .ïor.puhlîc 'Use T/yithout payment of just compensation. The 
Wyandottç- Company,, neyermade this payment and accprdingly, ac- 
quiredno title rtq the Iqt. ; It cpuld ther.efore convey no title by mort- 
gage or otherwise so as to ii;ee the purchaser, provided he desired 
to continue/thç use^qf the lot,, frorn : performance of the- fundamental 
condition on which its i;jse.,4epçnde,4. .This Zimmerman ; knew, because 
it was the law.pf the land-i 'He-hàd.no occasion t0;ia.sk thc; court in 
charge qf tfje foreciosure ,proceedingS;tq.,protect, his. 'rights or decree 
him a lien superipr fq the .mortgagë, dqbt;, He had; no lien,- strictly 
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speaking, but did hâve a remedy superior to the enforcement of 

any lien and coexistent with the use that any subséquent purçhaser 
niight make of his lot, and that was to require such purçhaser to 
perform the condition upon which such use depended. As said by 
the late Judge Simonton in Wheeling Btidge & Terminal Ry. Co. 
V. Reymann Brewing Co., 90 Fed. 189, 193, 32 C. C. A. 571, 575 : 

"It is not a question of a proferential claim, in the sensé of a claim having 
piiperior eqiiities to the mortgage debt. It is the payment of the claim which 
outranks tlie mortgage, independent of it, unafCected by the proceedings for 
foreclosure." 

We hâve no occasion in this case to consider and therefore re- 
frain from expressing any opinion of the possible effect of want of 
knowledge by the purçhaser ùî the lot owner's claims, prior to the 
purchase. The bill under considération shows that the défendant 
purchased the railroad with actual knowledge of Zimmerman's claims. 
We do not question the soundness of the doctrine urged upon us 
by defendant's counsel, based upon the cases of Jesup v. Wabash, 
St. L. & P. Ry. Co. (C. C.) 44 Fed. 663; Thompson v. N. Pac. Ry. 
Co., 93 Fed. 384, 35 C. C. A. 357, to the effect that claims against 
the receiver niust be presented to the court appointing him, in cases 
where the payment of such claims is by the decree imposed upon the 
purçhaser as a part of the purchase price. But, in our opinion, the 
case before us dépends for its solution upon principles not involved 
in them. Neither do we doubt that Zimmerman might hâve waived 
his constitutional right to insist upon the prepayment of his damages, 
and hâve elected to hold the trespassing company in a personal ac- 
tion only for damages, thereby foregoing his constitutional protection 
and extending personal crédit to the company. But such is not this 
case. Zimmerman waived the trespass but treated the railroad com- 
pany as exercising, though informally, its right of eminent domain, 
and as a recognized substitute for the procédure provided by statute, 
brought his suit for the damage sustained by the taking and appro- 
priation of his lot. By authority of the Kansas cases above cited 
the judgment secured in such a suit was the équivalent of the award 
of damages contemplated by the statute, and under the Constitution and 
laws of Kansas, entitled the owner to fuU payment thereof as a condition 
précèdent to divestiture of his title. 

We are unable to see how the statute of limitations can afford 
protection to the défendant. Zimmerman excused the unlawful entry, 
waived the trespass and treated the entry as the exercise of the right 
of eminent domain. He seasonably brought his suit for an award 
of damages, and in 1897, secured judgment therefor. In 1899 this 
suit was instituted. No statute of which we are aware barred Zim- 
liierman's right of action at that time. 

We hâve purposely refrained from referring to the proceedings in 
the court below relative to the filing and striking out of the amended 
bill and granting leave to file an intervening pétition in the foreclo- 
sure case. Ail questions determinative of the rights of parties are, 
in our opinion, presented by the demurrer to the first bill filed in 
the court below, and as we find nothing in the course of procédure 
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afterward§, affecting tbe rights so presented, we do not deem it nec- 
essary tp further consider them. , The trial court, in our opinion, 
■committed error in sustaining the demurrer to the bill. 

The decree must therefore be reversed, and the cause remanded, 
with instructions to proceed in harmony with this opinion. 

MBMPHIS KEELm; INSXITUTB et al. v. LBSÎ.IB E. KEELEY CO. 

(Circuit Court of Appeals, Sixth Circuit April 5, 1906.) 

No. 1,408. 

Appe4.i>— Appeaiable Deceee — I)iSMissAi, AS TO Suboemnate Issue, 
" A décree dismissing a bill, in so far as relates to one brancti only of 
thé coitroversy between the parties, and that a subordinate one, leaving 
, thfe principal issue in the case uMetermined, is not a final decree, and is 
not appealable. ; - 

[Éd. Note. — ForVcases in poiiit, see vol. 2, Cent. Dig. Appeal and Error, 
§501.] 

Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

C. W, Metcalf and T. F. Kelley, for appellants, 
T. M. Scruggs and T. E. Barry, for appellee. 

Before SEVERENS and RICHARDS, Circuit Judgês, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. The appellee, Leslie E. Keeley Com- 
pany, an Illinois corporation, with its principal place of business at 
Dwight in that state, is the owner and proprietor of what it terms 
the "Chloride" or "Double Chloride of Gold Remédies" for the treat- 
ment ând cure of opium, liquor, and tobacco habits and neurasthenia, 
,the process of making' whîch is secret and was invented by Dr. Leslie 
E. Keeley. February 15, 1892, appellee entered into a written Con- 
tract in relation to gaid_ remédies as to the state of Tennessee with the 
appellant, C. B. James, who pursuant to one of its provisions at once 
assigned it to the appellant The Keeley Institute, a Tennessee corpora- 
tion of which he was président, which on December 27, 1893, assigned 
it to the appellant Memphis Keeley Institute, another Tennessee cor- 
poration, of which appellant C. B. James is président. June 14, 1898, 
appéHee èntered into a supplemental written contract with said appel- 
lant Mernphis Keeley Institute. By the terms of said contract, appellee 
waS' bound to furnish to said appellant its remédies for sale and admin- 
istration at its Institute in Memphis, Tenn., at certain priées, so long 
as it did a certain amount of business, and not to furnish them for sale 
and administration in sâid state to any one else or to sell or administer 
them îtself in said state, except for home treatment. By the terms 
thereof, said appellant Memphis Keeley Institute was bound to plainly 
designate before the public that the appellee's remédies were exclu- 
sively used by it at its institute in ail its treatment of said habits and 
neurasthenia, to treat patients therein for a sum not less than $25 per 
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week, exclusive of spécial attendance, to rnake certain monthly reports, 
to observe and abide by the rules and régulations made by appellee 
for the government of Keelëy Institutes and the administration of 
Keeley remédies, as set forth in "The Keeley Institute Hand Book" 
issued in March, 1896, and to treat patients as to remédies and methods 
in the same manner in which patients were treated by appellee at 
Dwight. The contracts contained other provisions, but it is not mate- 
rial to refer to them. Appellee furnished said remédies to said appel- 
lant Memphis Keeley Institute from the time of the assignment of the 
contract to it until September 26, 1901. On that date it notified said 
appellant that it would not furnish it any further remédies, except 
vi'hat might be necessary to complète the treatment of patients already 
in line, and thereafter did not furnish it with any remédies, save to 
that extent. The ground upon which appellee took this action was 
that said appellant had violated its obligations in said contract, in not 
plainly designating before the public that the Keeley remédies were 
exclusively used by it in the treatment of said habits and neurasthenia, 
in not making said monthly reports, in not observing and abiding by 
said rules and régulations in certain particulars, and in not -treating 
patients in the same manner in which they were treated at Dwight. 

On November 1, 1903, over a year afterwards, this suit was brought 
by appellee against the appellants. In addition to alleging the facts 
hereinbefore related, the bill alleged that since September 26, 1901, 
the date of said notification, said appellant had continued to hold out 
to the public that it had the sole and exclusive right to sell and ad- 
minister said remédies for the state of Tennessee, and to treat patients 
at its institute with remédies which it claimed were Keeley remédies, 
but which were not such remédies, and did so with the intent alone of 
annoying and hindering appellee in the sale and administration of its 
remédies and the establishment and prosecution of its business in said 
State, and for the purpose of producing vexations litigation and that 
said remédies might be brought into disrepute and its good name de- 
stroyed; that the défendants E. C. James and C. C. James, appellants 
hère, wife and son of said C. B. James, were claiming certain rights 
and privilèges under said contracts, the exact nature of which was 
unknown; and that the défendants C. B. James and C. C. James, ap- 
pellants hère, had in their possession certain bottles of said remédies 
obtained by them previous to September 26, 1901, which they were ex- 
hibiting to prospective patients as évidence of their ability to sell and 
administer plaintifï's remédies and as a means of persuading them to 
enter into contracts with the défendant, Memphis Keeley Institute for 
treatment, and with no intention of administering the remédies to 
them. 

The relief sought is threefold, to wit: (1) A writ of injunction 
restraining and enjoining the défendant from the sale or administration 
of said remédies and from claiming that said remédies were employed 
in the treatment of said habits and neurasthenia until the further 
order of the court, and that upon final hearing the injunction be made 
perpétuai; (2) that said contract of February 15, 1892, together with 
the supplément thereto of date June 14, 1898, be delivered up and can- 
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celed under the orders of the court; and (3) that said , défendants and 
each of them ■be ordered and dlsçreed to deljvef thé plaintiff any and 
ail of the remédies in their possession or within their control, when- 
ever or wherever thesame were obtained, offering to reiniburse them 
for the full çontraçt; priée paid for same. 

It is évident that the gravarqçn of plaintiff's complaint was the as- 
sertion and clgim of the défendant Memphis Keeley Institute that it 
had the;right to sell and administer said remédies in said state, and 
that it was treating patients with them at its institute, and the main 
relief IQUght was an ii;^junction against any further assertion or daim 
to that.effeçt. So far as the bill sought a delivery up of the contracts 
for caîjeellation and pf the remédies still in the possession of the de- 
fendants, it was for the purpose of preventing them from being used 
thereafter as the basîs of such assertion and daim. 

Anpwers were filed by the défendants. They corsisted solely of 
déniais. No affirmative défense was set up by either défendant. The 
défendant Memphis Keeley Institute admitted that it claimed the ex- 
clusive right to the sale and administration of said remédies in said 
state,,, It. denied that after about October 31, 1901, it had treated pa- 
tients with Keeley remédies, or that it had held out to patients tîaat 
they were being treatpd therewith. It was admitted furthter that said 
institutçihad in its possession a few bottles of said remédies, and denied 
that . they were uged to induce prospective patients to take treatment^ 
supposing they were getting the Keeley treatment when they were not. 

The lower court, upon hearing,, rendered a deçree dismissing the bill 
to a cer,tain extent, and making provision as to payment, of costs, and 
reciting therein a certain décision; rnade by it, upon thè basis of which 
it rençienred the decree of dismisjs?.!. That décision was that: 

"TBe: plfttntiff and défendants, as matter of law and as matter of fact, 
hâve atianfloned and vol^ntaçlly rescinded thèse contracts before the institu- 
tion of thls suit, about Sëptember 26, 1901, and tbereb.y terminatlng the 
contracta knd âll of the rlghts and obligations on behalf of or against either 
party, alna that there Is not therefore, and was not at the date pf the in- 
stitution of this suit, any valid subslsting contract between thèse partie» 
which copid be rescinded; the parties having put an end to such contracts 
by voluntary abandonment and resçission." 

The decree of dismissal of ; thé bill was "in so far as it seeks cancel- 
lation of said abandoned and rescinded contracts." It was further re- 
cited therein that the défendants urged as a défense against the bill, 
and as 'a reason why plàiintiff was not entitled to rehef, "that the remé- 
dies and: products covered by the plaintiff's trade-mark are false and 
not genuine, and that thèy; are therefore a fràud upon the public"; and 
as to this question it was said in. the decree that it was "an issue which 
in the court's opinion cannot properly be made in this case, and is for 
that reason left bpen'and tindedded, and the dismissal of the bill is 
without préjudice or adjudication in regard to : that particular issue." 

The appeal prayed and granted from said decree to this court was 
"from so muchofi said decree as hèlds that the plaintiff and défendants, 
as a matter of la"W;and;as a matter of fact, abandoned and voluntarily 
rescinded the contracts in- question before the institution of this suit, 
and from so much of said decree as holds that the défense that plaintifF 
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îs not entitled to relief, upon the ground that the remédies and products 
covered by pîaintiff's tràde-mark are false and not genuine and are 
a fraud upon the public, cannot be properly made in this case, and from 
50 much of said decree as adjudges any part of the costs against said 
défendants." 

This case présents the question as to whether this court has juris- 
diction of the appeal. No motion has been made to dismiss it. But 
that is immaterial. If in fact we hâve no jurisdiction, it is our duty 
to dismiss upon our own motion. Hilton v. Dickinson, 108 U. S. 165, 
2 Sup. Ct. 424, 27 L. Ed. 688; Estis v. Trabue, Davis & Co., 138 
U. S. 225, 9 Sup. Ct. 58, 32 L. Ed. 437. 

The appellants contend that the finding of the court that the con- 
tract had been voluntarily rescinded by the parties to it was a finding 
not based upon any issue made by the pleadings, or by the contentions 
of the parties ; that it is injurions to them because it cuts them off from 
ail remedy for the breach of the contract by the complainant; and 
that the decree which rests upon that finding is therefore erroneous. 
But if, as we think, the appeal must be dismissed because not final, we 
are not authorized to pass upon the merits of the decree, or the reasons 
on which it is founded, and décide whether the décision was right or 
wrong. The decree does not profess to dismiss the bill, but only one 
branch of the controversy, and that a subordinate one. It leaves un- 
determined the question whether the appellants are conducting their 
business upon the false prêteuse that they are using the appellee's rem- 
édies, when in fact they are using something else, and thereby dispar- 
aging the appellee's remédies and injuring their business, and the con- 
séquent question whether the appellees are entitled to an injunction or 
not. Having litigated thèse questions, the appellant is entitled to hâve 
them determined. And there is nothing that we can see which pre- 
vents either of thèse parties from still bringing the cause on for an 
adjudication of the question or questions which bave not been dis- 
posed of. 

If the Circuit Court shall be of opinion that the business sought to 
be promoted or protected by the bill is a fraudulent business, one which 
is injurioûs to the public, and therefore dismiss it out and out for that 
reason, without canvassing or deciding upon the merits as between the 
parties, of course its decree would be final. If it should hold otherwise 
upon that question, and should décide for or against the appellants 
upon the other undisposed of matters in controversy, then the time 
would cortie for the entry of a final decree, and ail the orders and par- 
tial decrees which had been made in the cause would be reviewable 
on an appeal. The reasons for requiring that a decree must be final in 
order to be appealable are that the cause may not be delayed by suc- 
cessive appeals, and that the appellate court should not be hindered with 
the duty of reviewing the proceedings in the lower court piecemeal. 

The question of costs is ancillary and stands in the same predica- 
ment. Jf it is reviewable at ail, it may be reviewed on appeal from a 
final decree. 

The appeal must therefore be dismissed, with costs. 
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' MISSOURI, K. & T. ET. CO. OF TEXAS V. PATRICK. 

■(Cii^cuit Court of Appeals, Bighth Circuit March 28, 1906.) 

No. 2,292. 

i. Caeeïers — uortTBÀcT op ShipHent. 

Nelther a bill o( lading nor any other wrlting Is necessary to constltute 
a eoiitract of shlpment, an oral contract, in the absence of f raud or im- 
. position, when satisfaetorily proved, being as obligatory on both carrier 
and shipper as a written one. 

[Ed. Note.^— For cases in point, see vol. 9, Cent Dig. Carriers, § 202.] 

2. Samb— Evidence of Conteact— Unsmued Bill or Lading. 

Plaintiff, thrôugh an agent, delivered certain goods to defenda-nt rall- 
road Company for shipoient, and asked for a bill of lading, vyhich was 
glven, but the station agent neglected to sign it The goods having 
been lost, plalntifC brought suit for their value, setting up tbe wrlting 
as the contract of shipment. Held, that the paper, while not constituting 
a written contract, was evldebce of the contract actually made, and, in 
the absence of any évidence to the contrary, established the terms of such 
contract 

3. Same — Limitation of Liability fob Loss of Goods. 

A contract, by which the liability of a carrier for loss of goods In 
shipment is limited to an agreed value per hundred pôunds, in considéra- 
tion of a reducéd rate glven the' shipper, is valld and enforceable. 

[Ed. Note. — For cases in point, see Vol, 9, Cent Dig. Carriers, SI 
665-667.] 

4. Samè— CoNTHACT or Shipment — Eètoppel. 

; Where a shipper accepted and aeted on a paper glven to his agent as 
a bill of lading, and which cont?<ined a provision llmlting the carrier'» 
liability lu case of loss, he cannot deny that such was the contract, on 
the èfoùnd that his agent was unable to read it. 
6. Appeal AND Ebbob— Affikmancb-^emission of Pabt of Eecoveby. 

Where a rallroad company, when sued by a shipper for a. loss of goods, 
pleaded a limitation of Its liability, but did not tender or pfCer to pay the 
amount due upon its own construction of the contract, and, relying on 
anotiier défense, contested the case and carried it through several 
courts, incurrlng heavy costs, on a final décision sustaining its conten- 
tion as to the limitation, the appellate court will afflrm the judgment for 
the reduced amount on a remittltur of the excess by plaintiff. 

In.Error to the United States Court of Appeals in tlie Indian Ter- 
ritory. 
Fpr opinion below, see 88 S. W. 330. 

Clifford L. Jackson, for plaintiff in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. Défendant in error, -who was plaintiff 
below, delivered to defèndant's station agent at South Canadian two 
boxés bf goods to be carried to Durant; Ind. T. On delivery of the 
boxes; plaintiff, who was acting throUgh his wife as agent, requested 
a bill of lading. The station agent gave him what purported to be 
one, fixing the terms and conditions of shipment, but neglected to sign 
it. By its provisions plaintiff, in considération of a réduction of 
about 33 per cent, from the régular freight rate to Durant, stipulated 
to release the railroad from liability for ail loss, except $5 for each 
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hundred pounds of goods carried. The reduced rate of freight was 
paid, but the goods were never carried to Durant, but were lest. Plain- 
tiiï, ignoring the stipulation for limited liability, sued the railroad 
Company in a trial court of the Indian Territory for the fuU value of 
the goods. He filed his supposed bill of lading, with his pétition, as 
the contract sued on, and, at the trial which foUowed, offered it in 
évidence to prove his right of recovery. Judgment was rendered in 
his favor for the actual value of the goods, $60.40, and an appeal was 
taken to the United States Court of Appeals in the Indian Territory, 
where the judgment of the lower court was affirmed. The limitation 
of the amount of recovery for the loss, as specified in the contract, 
was held by the latter court to be invalid, and the common-law liability 
was held to attach for the fuU value of the goods lost because the 
bill of lading, or contract, was unsigned. A writ of error taken from 
this court raises the single question whether the contract as made 
limits plaintifï's right of recovery to $5 per hundredweight of the 
goods shipped. 

The United States Court of Appeals for the Indian Territory, in 
the course of its opinion, says: 

"But the paper issued and dénominated a bill of lading in the case at bar 
was never signed by the carrier, and by reason of that fact it was not a bill 
of lading, and consequently the pretended limitation of liability stated there- 
in was not binding on the appellee, and none of its provisions were binding 
on either the carrier or the shipper. Therefore tbere is no évidence that any 
verbal or written contract was made between the parties, limiting the com- 
mon-law liability of the carrier." 

For want of the signature of the defendant's agent the paper sued 
on was not a bill of lading, nor in itself a contract. This may be con- 
ceded, but the concession does not dispose of the case. Neither the 
bill of lading nor any written contract were necessary to constitute a 
contract of shipment. It may be orally made, and when so made, 
in the absence of fraud or imposition, it is as obligatory upon both 
the shipper and carrier as a written one. The difficulty generally 
arises in establishing its terms by paroi, but, when once established, 
it détermines the rights and obligations of the parties, except as af- 
fected by statutory law, as conclusively as if it had been in writing 
and in the accepted form of a negotiable bill of lading. EUiott on 
Railroads, vol. 4, § 1503; Hutchinson on Carriers, § 243; Railway 
Co. V. Jurey, 111 U. S. 584, 4 Sup. Ct. 566, 38 L. Ed. 537, and cases 
cited. 

The paper sued on, in our opinion, was very satisfactory évidence 
of the contract of shipment as actually made. Something was asked 
by the shipper's agent, expressing the obligation of the carrier, and, 
pursuant to her request, the paper in question was given her. She 
forthwith delivered it to her husband, who used it in making a claim 
for compensation for his loss ; filed it as an exhibit in the case showing 
his contract with défendant; and offered it in évidence at the trial 
to substantiate his right. More than this, he took the benefit of the 
low rate of freight specified in the paper. He paid only two-thirds of 
the established rate for unlimited common-law liability. If the sta- 
tion agent, instead of answering the shipper's question by handing 
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to him the paper purporting tô be a biU of lading, had orally made 
lise of the lari|fuage employed in the paper, and the parties had acted 
upoil it, as they did iri this case, no one would question the com- 
petency of his statemeht to prové the contract. A fortiori, the paper 
in question Was compétent e-\Hdénce. It eliminated much, if not ail, 
the uncertairtty àttending proof of oral contracts. 

' Some évidence àppears in the record tending to show that plain- 
tiff's agent, who negotiated the cofttract of shipment with defendant's 
statioïi agent àt Soùth Canadiàn, could not read, and did not know 
or àppi^ciate the force of the provision limiting defendant's liability. 
The'^rinted but unsighed papéf waè received and actfed upon by her 
as the contract of shipfiient. Therè is no évidence of any fraud, hasty 
actioii, imposition, or other conduct on the part of the station agent 
tendingj to' prevent the shipper's agent from kriowing or understanding 
the contents of the paper. Moreover, the husband, after receiving 
the paper, with fuil knowledge of ail the facts, adôpted and ratified 
it as his contract with the carrier. For both thèse reasorts he cannot 
be heàrd to say that his agent did not read or appreciate the provi- 
sions of the contract from which he now seeks to escape. Kirkland 
V. Dinsmore, 62 N. Y. 171,' 20 Am. Rep. 475; Schaller v. C. & N. W. 
Ry. Co., 97 Wis. 31,_,n,N. W. 1042. 

As there is nq évidence tO; tiip;,contrary, the statement made to 
plaintiff's agent in and by the, unsigned paper, and acted upon by 
both Mé agent and himself, muSt be treated as the contract of ship- 
ment. It contains a clear provision limiting, in considération of ré- 
duction imfreight charges, the liability of lïie carrier for loss of the 
goods shipped by the plaintiflf. This.is a lawful and enforceable stip- 
ulation, even as to goods lost or^destroyed by the négligence of the 
carrier. Hart v. Pennsylvania Railroad Co., 112 U. S; 331, 5 Sup. Ct. 
151, 28 L. Ed. 717; Liverpool Steamship Co. v. Phoenix. Ins. Co., 
129 ,U. S. 397, 442, 9 Sup. Ct. 469, 32 h. Ed. 788; Primrose v. 
Western Union .telegraph Coi, .154 U. S. 1, 15, 14 Sup. Ct. 1098, 38 
L. Ed. 883; Chicago Mil. etc. Railway v. Solan, 169 U. S. 133, 135, 
18 Sup. Ct. 289, 42 L. Ed. 688;iCau v. Texas & PaC. Ry. Co., 194 
U. S. 427, 24 Sup. Ct 663, 48 L. Ed. 1053. 

• In the leadingcase of Hart 'v; Railroad Co., it is said: 

''It is just to bold the shipper to his agreement fairly made as to value, 
even whea the loss or lnjury. wasîiseqasioned through the négligence of the 
carrier. * * • The limitation as to value has no tendency to exempt 
from liat>lll.ty jÇor négligence. It does not ■ induce want pf care. It exacts 
from the cartièr the measùre of care due to the value agreed on. The carrier 
ib bound t6 riêspond to that value for négligence." 

It reswlts that plaîntifï, was not entitled to recover the full value 
of the 'goods- lost, but pnly the .agre'ed value of $5 per hundredweight-, 
vvhiçh aftid,uptSi,to^,7i5;0.,, The défendant railway company, while 
plçading^ that its Jiabiljty was limîted to that sum, did not tender it 
toi plaintifï .cfthèr before or during the trial, but pleaded, as a further 
défense, , a ;failure on, plaintifï.'s part to, présent a claim for damages 
àustainqdjby hini within 30 days after it accrued, according to the 
requirements of the contract of .shipment. The proof fails to sustain 
that pîeà. ' As a resuit tlii's smaîl case has been carried through four 
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courts, and heavy costs hâve been incurred which might hâve been 
avoided, if défendant had seasonably ofïered to pay what it lawfully 
owed to plaintiff. Such being the case, we do not deem it just to so 
reverse this judgment as to cast the heavy burden of costs upon the 
plaintifï. 

Onr conclusion is that the judgment must be rêver sed, unless, 
within 40 days after the filing of this opinion, the plaintifï files in the 
clerk's office of the United States Court for the Central District of 
the Indian Territory, at South McAlester, a remittitur of $52.90, and, 
within 10 days thereafter, files with the clerk of this court a certified 
copy of the record showing the filing of such remittitur. If such 
remittitur and certified copy thereof be filed, a judgment will then 
be entered affirming the judgment to the extent of $7.50. If such 
remittitur and certified copy be not filed within the times aforesaid, 
the judgment will be reversed, with directions to grant a new trial. 



KIRBT-CAEPENTER CO. v. BURNETT. 

(Circuit Court of Appeals, Fifth Circuit March 20, 1906. Rehearlng De- 

nied April 6, 1906.) 

No. 1,489. 

1. VENDOB and PuECHASEE — CONBTEUCTION ^WHAT IiAW GOVIEENS. 

An option to sell land located in Louisiaua, performed in that state, 
is governed by the Louisiana lavvs. 

[Ed. Note. — For cases in point, see vol. 4S, Cent Dig. Vendor and Pur- 
chaser, §78.] 

2. Same — Options — Nudum Paotum. 

Oiv. Code La. art 1893, provides that an obligation wlthout a cause 
ean hâve no effect, and article 1896 defines the word "cause" as the con- 
sidération or motive for a contract. Eeld, that a gratuitous option, by 
which the grantor agreed, until a certain date, to sell certain land to 
plaintiff for a specified prlce, was a mère nudum pactum, and InsufB- 
clent to sustain an action for breach both under such sections and at 
common law. 

3. Same — Offeb and Acceptance — Time — Statutes. 

CIv. Code La. art 1802, provides that the party proposing Is bound by 
bis proposition, and that the signifleation of hls dissent will be of no 
avail, if the proposition be made in terms which évince a design to give 
the other party the right of concluding the contract by bis assent. Held, 
that such section had no application to an option for the sale of land, 
which provided that the terms of salé were to be afterwards agreed on, 
and to be satisfactory to the seller. 

In Error to the Circuit Court of the United States for the Western 
District of Louisiana. 

This is an action to recover damages fOr the breach of a contract brought by 
John Bumett, plaintiff, a citizen of Louisia,na, against the Kirby-Carpenter 
Company, défendant, a corporation chartered under the laws of the state 
of Illinois. The contract is copied In the pétition, and is as foUows: 

"Menominee, Mich., January 31st, 1902. 
"John Burnett, Lake Charles, La. — Dear Sir: We hereby give you an op- 
tion until March Ist, 1902, to buy the lands owned by the Kirby-Carpenter 
Company, in the Parish of Calcasieu, state of Louisiana, amounting in ail to 
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20,808.46 acres, at the sum of $20.00 per acre, net to us, terms to be afterwards 
agreed on and to be satlsfactory to ue. On tbe above terms the option shall 
bè in force not longer than Marcli Ist, 1902, and you shall notify us sooner 
if it can well be done, whether you will talîe the lands on above option or not. 
"Yours truly, ; The Kirby-Oarpenter Co. 

"S. P. Gibbs, Secretary." 

It is alleged that, after recelvlng the option, the plaintiff " found a pur- 
chaser, ready, willing, and able to purchase the lands at the priée of $436,- 
977.66, and that the. salé falled, by reason of the fault of the défendant Com- 
pany ; it being unable-'to màke a good title to the purcha.ser. It is alleged 
that the défendant coBiÏJaflyendeavored to avoid closing the sale, and that 
it ofCered "the sum of $10,000" to the intended purchaser "to not insist upon 
the tra^isfer of the property; that said Adams [the purchaser] was exer- 
cising the right to buy under sald option, and refused to waive his 
right tp purchase the property." Àfter stating the objections to the 
defend&nt's title, which, it is alleged, prevented the sale, it is averred 
"that the eonduct of said com^iany and Its refusai to carry out its under- 
talïing vvith petitioner has actually damaged him in the sum aforesaid, 
?20,000, for loss of profits sustained by reason of its breach of contract herein 
declared upon." The défendant answered, admitting "the exécution of the 
written option or agreement to sell to plalntifC, • * • but avers that said 
option was given without considération or mutuality of obligation, and ia 
nudum pactum àiid not legelly binding on th'is défendant." Other dé- 
fenses ^;ere pleaded in the alternative, whiqh it Is unnecessary to state. 
The ckfeé, by agreement èntered of record, was tried before the court ; a jury 
being waived. The court fbùnd as a tact that the contract sued on was 
executed by the défendant company on f, the day of its date, and delivered 
to the plaintiff. The court found as conclusions of law "that the option 
contract sued upon is a f légal contract binding on the parties thereto," and 
"that tbe breach of this contract is actionable at law." After stating other 
findings of fact and conclusions of law, not material to be stated, the court 
rendered jwd^ment for; plaintiff against the défendant for $20,808.46, with 
interest from March 15, 1902, until paid. The défendant company sued out 
this writ of error, and assigns that the court erred: (1) In falllng to hold 
that the contract sued on wa,s void for want , of mutuality of obligation in 
the coâtràcti'ànd (2) In rendering jwdghlent against the défendant. 

F. G. Hudson (Hudson, Potts & Bernstein, on the brief), for plain- 
tiff in error. 
A. P, Pujo and C. D. Moss, for défendant in error. 
Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after makihg the foreg^oing statement 
of the case, delivered the opinion ci the court. 

The alleged contract which is thé basis of this action is an option 
given by the plaintiff in error to the défendant in error. It gives the 
latter an option to buy certain lands at a certain price withih a fîxed 
time. It does not purport to bind the person to whom it is giver 
He pàid nothing for it and makés no reciprocal promise. It contains 
no words that import any kind of considération. A valuable consid- 
ération, in the sensé of the law, may consist either in some right, in- 
terest, profit, or benefit accruing to the one party, or some forbearance, 
détriment, loss, or respblisibility giyeri; suiïered, or undertaken by the 
other. While the writihg in question hère contains a promise on the 
part of the Kirby-Carpenter Company, we search in vain to find any 
élément of considération proceedirig from Burnett, or any one, to the 
company. He makes no promise, is subjected to no détriment; nor 
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does he give any benefit or advantage to the company. A promise 
or agreement made without a considération, however strong and clear 
may be the terms in which it is made, is not enforced by courts, nor 
can a breach of it be the predicate for the assessment of damages. 
This rule is elementary in English courts and in American courts, 
where the principles of the common law are administered. Wald's 
Pollock on Contracts (3d Ed.) 185. The principle that a promise 
is invaUd if not supported by a considération is as applicable to options 
as it is to other contracts. Borst v. Simpson, 90 Ala. 373, 1 South. 
814; Peacock v. Deweese, 73 Ga. 570; Davis v. Petty, 147 Mo. 374, 
48 S. W. 944; Crandall v. Willig, 166 111. 233, 46 N. E. 755; Faulk- 
ner V. Hebard, 26 Vt. 452 ; Walker v. Bamberger, 17 Utah, 239, 54 
Pac. 108 ; Graybill v. Brugh, 89 Va. 895, 17 S. E. 558, 21 L. R. A. 
133, 37 Am. St. Rep. 894 ; Ide v. Leiser, 10 Mont. 5, 34 Pac. 695, 24 
Am. St. Rep. 17 ; Bean v. Burbank, 16 Me. 458, 33 Am. Dec. 681 ; 
Burnet v. Bisco, 4 Johns. (N. Y.) 235. 

In Richardson v. Hardwick, 106 U. S. 252, 1 Sup. Ct. 213, 27 L. 
Ed. 145, the Suprême Court had occasion to comment on the nature 
of an option that was unilatéral in its terms. Hardwick made a writ- 
ten agreement with Richardson, whereby the former agreed that the 
latter might become equally interested in certain lands by paying 
certain sums within a certain time. Both signed the agreement, but 
it recited no considération proceeding from Richardson, and it con- 
tained no promise that he would buy the interest in the lands. It was 
optional with him to take the interest in the lands or not, as he chose. 
He was left free. and he had paid nothing, and promised nothing. The 
court held that : 

"It Is clear from the terms of the contract that Richardson was not 
bound by It. He did not agrée to purchase any share In the lands or to 
pay Hardwick any money. The contract gave Hardwick no cause of action 
against Richardson. The latter was not bound to become interested in the 
lands, or to pay any money thereon, uniess he chose to do so. In suits 
upon unilatéral contracts, it is only where the défendant has had the benefit 
of the considération for which he bargalned that he can be held bound." 

It is unquestionable that, according to the principles of the common 
law, the option, for a breach of which this suit was brought, is not 
a binding contract, and that neither the Kirby-Carpenter Company nor 
Burnett could maintain an action for damages for the breach of it 
by the other ; nor could either enforce it in any way against the other. 

But the agreement in question was made to be performed in Louisi- 
ana, and it was conceded in the argument at the bar that it is to be 
governed by the laws of that state. 

It has been suggested by the Suprême Court of Louisiana, in Lan- 
dèche V. Sarpy, 37 La. Ann. 835, that the French commentators and 
courts are divided on the question as to whether, under the civil law 
as administered in France since the adoption of the French Code, a 
unilatéral promise to sell, without a reciprocal promise to buy, is 
binding on the promisor. It would be useless for Us to enter on the 
investigation and discussion of that question, because it would be en- 
tirely académie, as the question in the case at bar relates to the va- 
lidity of a contract under the statutes of Louisiana exlsting at the 
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time the 'contract was raàde,' as construed by the Suprême CoUrt of 
that S*:ate.:- ,!!'.ri: : ; ■■ , ^ 

Article 1893 of the Louisiàna: Civil Codé provides that- ''an obliga- 
tion witàout a cause, or with à false or unlàwful cause, can hâve no 
effect." In artide 1896 «f the Civil Code, we find a définition of the 
the: word "causé," as used in article 1893 : "By the cause of the con- 
tract, in this section, isrneant the considération or motive for making 
it. * * *" "The Word 'causé' as hère used," said the court in 
Chafïe V. Scheen, 34 La. Ann. 684, 688, "and almost universally by 
civilians, is synonymous with 'considération' ;" and in the same opinion 
it was said, "there must',be sueh a considération in ail Valid contracts." 
In Mouton V. Noble, 1 La. Ann. 192, 193, the court said: 

"When an engagement bas no cause, or considération, 6r, what Is the 
same thiag, *fhere the cause for which it is eontracted Is false, the engage- 
ment is nul], and the contract based on It is aJso null, and cannot be en- 
f orced by an action. Money paid under snch an agreement can be recovered 
back by the action condictio sine causa. The elvilians use the term 'cause,' 
ici relation to obligations, in the same sensé that the wôrd 'considération,' is 
used in thfe Jurisprudence of England and the United States;" 

In Tayl'or v. Wooten, 19 La. 518, it was held that a promise by 
défendant to, send plaintiffs his crop, or, in default,. to allow them 
a commission 6n its atnount, having no other considération than the 
acceptanCe of a dràft, for y.'hich a commission is already charged and 
allowed, is a.nudum pactum, and will not be enforced. In Broaddus 
v. Nolley, ?,5 La. Ann. 184, it was held that a certain promise was not 
bindihg "bécause an agreement without considération is not obliga- 
tory." 

In Huie v. Bailey, 16 La. 313, 218, 35 Am. Dec. 214, the court said: 

"To make any agreement for Indulgence obllgatory, it inust be for an 
adéquate considération. The old opinion was that any agreement to give 
time discharged the drâwer ; and Indorsers, whether withoUt considération 
«r not; but the . latter doctrine Is : A delay without sufflcient considération, 
and without tâking any new securlty, being a nudum pactum, wlU not dis- 
charge other parties, if thei holder bas not entered Into such an agreement 
as will disable him from suing the accepter." 

By article 2463 it is enacted that "a promise to sell amounts to a 
sale, when there exista a reciprocal consent of both parties as to the 
thing and the price thereof. * * *" In Peck v. Bemiss, 10 La. 
Ann. 160, the contract to sell was reciprocal, one party agreeing to 
sell and , the ; other to buy, and it was held valid without question. 
The case of Campbell v. Lambert & Co., 36 La. Ann. 35, 51 Am. Rep. 
1, involved the question of the validity: of an agreement where there 
was no muttiïility ôf engagement. Lambert & Co. agreed to deliver 
coal to Campbell during the year 1879 in such quanti ties as he might 
require,,"with the privilège of 20,000 barrels or more." The contract 
contained: no obligation on the part of Campbell to take any coal. It 
left him freejto.takç it or nôt. The court held the agreement a nudum 
pactum, quoting and approving common-law authorities on the sub- 
ject df : the neeessity of a considération to support a contract. The 
court- :3aid : : , : . I 
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"One promise may be a good considération for another promise, but not 
'uniess there is an absolute«mutuality of engagement, so that each party 
bas the right at once to hold the other to a positive agreement' 1 Parsons' 
Cont p. 448. Thus it bas been held that a written agreement to give A. 
the refusai of the lease of a farm at stipulated rent, wlth no agreement on 
the part of A. to take it. and no other considération, Is vold. Burnet v. 
Bisco, 4 .Tohns. (N. Y.) 235.' So, a contract in writing to convey lands, at 
a flxed price, and within a stated, time, where the other party dld not 
blnd himself to talœ and nothing was paid or agreed to be paid by hiœ, 
was heid void. Bean v. Burbanls, 16 Me. 458, 33 Am. Dec. 681. Again, 
where the purchaser at an executive sale gave the défendant a written 
prooiise to reconvey upon the payment of a specifled sum by a day named, 
but the défendant did not bind himself to make such payment, the promise 
was held to be vvithout considération. Mers v. Franlilla 1ns. Co., G8 Mo. 127. 
The follovving case is yet more exactly in point, viz. : It was held that a 
written agreement under wWch one party was to deliver to the other prairie 
hay 'not to exceed two hundred tons,' payment to be made on delivery of 
deslgnated Installments, did not confer upon the latter party a right to en- 
force delivery to the limit mentioned, was therefore without complète mu- 
tuality, and left it optional with each party to avoid the agreement, on giving 
notice to the other, at any period during the time of delivery. Houston 
& T. G. Ry. Co. V. Mitchell, 38 ïex. 85. If the condition upon which de- 
fendants' promise was tô take effect hàd bèen the doing of something in- 
volving labor or other value by Campbell, and, upon the faith of said prom- 
'ae and before Its révocation, Campbell had done the thing, différent prin- 
clples would apply, not neeessary to specify hère. But the foregoing cases 
riufflclently show that the mère exercise of an option to exact the perform- 
ance of a promise does not alter the situation of the parties and does not 
prevent the promlsor from exercislng his iright of refusai. The authorlties 
quoted are sound and applicable to our law. On thèse grounds we hold 
that défendants were not bound in law to exécute theinaked promise con- 
tained in thelr agreement, but had the right, at any time, to refuse to pro- 
ceed in exécution thereof, and for such refusai are not responsible In dam- 
ages to plaintlfC." 

In Landèche v. Sarpy, the court had occasion to again refer to this 
subject. "It is conceded," said the court, "that a promise to sell with- 
out a reciprocal promise to buy might be valid under the civil law; 
but the question is whether article 2462 of our Code and 1589 of the 
French Code bas not changed the prior law in this respect. * * * " 
It is true that the court does not express an opinion as to the efïect 
of the Code on the former law, but we do not understand that any- 
thing is withdrawn that was said in Campbell v. Lambert & Co., 
supra. Our attention bas not been called to any later décision of the 
Suprême Court of Louisiana on this subject. 

In our opinion, the contract sued on was not binding on the plain- 
tiff in error, and it had the right to wîthdraw from it, and therefore 
the défendant in error was not entitled to recover damages for a 
breach of it. This conclusion, we think, is not only sustained by the 
jurisprudence of Louisiana, as announced by the Suprême Court of 
that State, but also by the gênerai jurisprudence of this country. 

Our attention bas been called to article 1802 of the Civil Code re- 
lating to time given for acceptance of a proposition. If it be con- 
ceded that this article applies to ofïers to sell, we do not think it ap- 
plicable to the instant case, because the proposition was not so defi- 
nite in terms that its mère acceptance would haye constituted a con- 
tract. It left matters open for further negotiation ; "Terms to be 
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afterwards agreed on and to be satisfactory to us." The proposai 
was not "made in terms whidi évince a design to give the other party 
ihe rîght of concluding^^ the; Gontract by hîs assent." Something more 
thaû his assent was required before the minds of the parties would 
meet and the contract be complète. i 

In an alternative défense to the action, the plaintifï in error con- 
tendèd- that it had in fact rilade no breach of the allegéd contract, 
and thîs défense, we think, was also well made, and would necessi- 
tate ^ reversai of the judgment. But, as the view we take of the va- 
lidity of the contract sued on is conclusive of the case, it is useless 
to make a further statement of our views as to the alternative con- 
tention.. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded, with instructions to enter a judgment for the plaintifï in 
error, the défendant in the trial court. 



CITY OF INDIANAPOLIS r. CONSUMEES' GAS TRUST CO. et aL 
(Circuit Court; of Appeals, Seventh Circuit. Februaty 6, 1906.) 

1. CoBppEA.TioNs — PowEES OF PuBLio Seeviob Cobpobations— Sale or Peop- 

Tlie ruje that a pubUc service corporation cannot witliout tlie assent 
of the I^lslature, transfer its franchise and property to another, and 
thus disenable Itself to perform its dutles to the publie, does not appiy 
where the: transfer is to the public, and a contract by a gas company 
made in accepting its franchise from a dty givlng the municipality the 
rlght to buy ail of its property therein at appraised value is not ultra 
virep. 

2. Municipal Cobpoeations^-Geant of Feanohise — Conditions. 

It is compétent for a city in granting a franchise to a gas compàny 
to use its streets to make the grant terminable after a specified tern) or 
whenever after a stated number of yearslt shall elect to purehase the 
cpmpany-'s 'plant and prqperty at an appraised valuation, and It is not 
beyond the power of the company to aCçept the franchise on such con- 
ditions, slnce its chârtei? from the stàté feives It no rlght to exercise its 
f unctions 'within the dty except on such terms as the City may impose. 

3. Same — PovTEBS — ^Puechase of Natueal Gas Plant. 

Statutory power çivep. a dty "to construct and establlsh gas works, or 
to regulate the establishment thereof" by others Is broad enough to au- 
tborlze thë elty to conttadt for the purehase of a nàtural gas dlstributing 
plant, and the construction! of the term "gas works" is not to be narrowed 
by the fact that when the authority was granted, natural gas was not 
known to be à product avallable for use in the locallty. 

4. Same — Option to Puecha,sb Gas Plant— Validity. 

An option reserved by à city in the grant of a franchise to a gas com- 
pany to purehase "the entire plant or plants" of. the company at an ap- 
praised valuation is not défeated by the fact that the company had dis. 
posed of a portion of its: property before the city sought to exercise it, 
but IS; enforçeable as to the remaining property; nor can the rlght of the 
dty to exercise such option be défeated on the ground that it Intends to 
resell the plant or on thé ground that it bas no légal power to raise the 
money to pay for it, such matters being of no concern -to the company or 
Its stockholders. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 
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The clty of Indlanapolls appeals from a final fleci-ee of the Circuit Court 
against the appellant, as one of the défendants In an ancillary bill filed by the 
appellee, Byron C. Quinby, who was complalnant in an original suit, in the 
same court, against Consumers' Gas Trust Company and other défendants. 
In such original suit a final decree was entered in conformity with the prayer 
of the bill, which included the winding up of the corporation; and that decree 
was afiirmed on appeal to this court. Consumers' Gas Trust Company et al. 
V. Quinby (C. O. A.) 137 Fed. 882. Upon the procçedings thereunder for sale 
of the corporate property, the city of Indlanapolls asserted the right to be- 
come the exclusive purchaser, at a valuation to be fixed by appraisers, under 
a provision of the ordinance granting the Consumers' Gas Trust Company its 
privilèges In the city. The ancillary bill sought Injunctional relief against 
this claim and procédure thereunder, as casting a cloud upon the corporate 
title and preventing its sale in open marliet. The Issues were heard upon the 
pleadings and stipulated facts. Aside from the spécial ordinance provision 
referred to and proceedings under it, the facts and clrcumstances out of 
which the présent controversy arose, appear substantially in the statement 
which accompanles the opinion of the court on the former appeal above 
mentioned. 

The ordinance adopted by the city of Indianapolis, June 27, 1887, authorized 
the use of streets for the purpose of supplying natural gas to the inhabitants. 
at priées named, upon accef)tance of the ordinance by any corporation; and 
the Consumers' Gas Trust Company accepted such grant November 23, 1887. 
and entered upon the performance. The spécial provision of this ordinance 
in question reads as follows: 

"Section 18. The city of Indianapolis shall hâve the rlghl, by givlng at 
least six months' notice, to purchase the entire plant or plants of any cor- 
poration, Company, firm or Indlvidual accepting the provisions of this ordi- 
nance, at any time after the expiration of ten years from the date of its 
passage. The amount to be paid for such plant or plants shall be ascertained 
by the appointaient of three disinterested persons, one to be appointed by said 
city and one by sald corporation, company, flrm or indlvidual, and, In case of 
disagreement, two shall sélect a thlrd. The amount thus fixed shall be pald 
by sald city within six months after the amount to be pald for such plant or 
plants shall hâve been determined as herein provided." 

The prlmary action on the part of the city to enforce this provision, oc- 
curred May 17, 1905, In the adoption of the foUowing resolution : 

"Be It resolved by the board of public works of the city of Indianapolis, 
That the Consumers' Gas Trust Company be given notice as provided by sec- 
tion 18 of the ordinance approved June 27, 1887, and accepted by said com- 
pany, of the intention of sald clty to exercise its right to purchase the plant 
of said Company." 

Other facts bearing upon the Issues are stated in the opinion. 

See 140 Fed. 362. 

Merrill Moores and Henry Warrum, for appellant. 
Ferdinand Winters, for appellee. 
Before GROSSCUP, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge. The issues which were in controversy 
under the original bill of the appellee, Quinby, were settled by the 
decree afifirmed in Consummers' Gas Trust Co. v. Quinby (C. C. A.) 
137 Fed. 882. With the fact conceded that the supply of natural gas 
was exhausted, so that the Consumers' Gas Trust Company was per- 
manently incapable of furnishing such supply to the inhabitants of 
Indianapolis, the conclusions — (1) that the corporate franchise was 
limited and did not extend to other purposes which were contem- 
plated; and (3) that the stockholders retained their property inter- 
ests and were entitled to distribution of the assets — necessarily re- 
144 F.- 
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sulted în the dècree for wînding up the corporation and disposîng 
of its assets. The interesting, questions which are now presented, 
under the ancillary bill, were in no sensé involved in the former is- 
sues, and their solution does not rest on any matter thus adjudicated, 
unless the condition which arises from the résultant winding up of the 
corporation lïiay enter into the considération. 

Upon this review ail 'inquiry hinges ultimately on the validity or 
force, as between thèse contestants, of the option provision contained 
in section 18 of the ordinance under which the corporation obtained 
and exercised the franchise rights in the city of Indianapolis. The 
main "contentions, in support of the relief sought in the ancillary bill 
and granted by the decree, are that the provision referred to was 
ultra vires both corporations — that is, that the gas company was with- 
out power to thus contract for a sale, and, in any view of the power 
of the other party to sell, the municipality was without power to pur- 
chase. In the opinion filed by the Circuit Judge who heard the case, 
the contention of ultra vires the incorporation of the gas company, 
is upheld,; and, with no précèdent difectly in point, but in the light 
of the authorities cited, we recognize the force of the reasoning to 
that end. Both the question of power under its incorporation, and the 
right to raise it as the groundwork for the équitable relief sought, are 
inquiries of gênerai interest in the Une ôf municipal grants, and not 
free from diiïïculty, under the varions lines of décision touching one 
and the other aspect ; and one or both challenge solution at the thresh- 
old of the case. 

The proposition stated, or necessarily implied, as premises for the 
argument, not only of want of power to give the option to the city, but 
of right in the corporation or its représentative stockholder to équi- 
table relief agaihst its provisions, may be fairly sumraarized as fol- 
io ws: (1) The gas corijpany dérives its existence and powers as a 
corporation from the state, under the gênerai législative acts which 
conferred the authority to organize for the objects declared in the 
articles; and not from the city of Indianapolis. (2) The right to 
exercise its powers for the purpose for which it was incorporated — 
supplying natural gas to the inhabitants of Indianapolis by means of 
pipes within the city — is derived exclusively from the city, under 
délégation from the state, through the ordinance in question. (3) 
The gas company thus created and endowed became a quasi public 
corporation, as well recôgnizied under the Indiana authorities, and 
subject to the gênerai rule of that jurisdiction (and elsewhere as 
well), that no transfer can be made which disables such corporation 
from performance of its duties during the charter term, unless ex- 
pressly authqrized by the statute. (4) No express statutory au- 
thority aj^pears for the option provision, referred to, or the transfer 
contemplated by it. (5) The gênerai statutes of the state then in 
force (ReV: 'et. 1881,' §'31Q6, cl. 28; 3 Bùrns' Ànn. St. 1901, § 3541) 
enabled citieS "tô construçt or establish gas works, or to regulate 
the establishment thereof'by others; uhdér the so-called spécial char- 
ter provisions, after 1891 and up to 1905 (2 Burns' Ann. St. 1901, § 
3830) the city was enip'6wered to purchase or erect and operate gas 
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Works and "natural gas lines"; ànd, as amended in 1905 (Acts 1905, p. 
279, c. 129, § 93, cl. 8) to purchase, etc., "gas works." (6) An act of 
March 7, 1887 (3 Burns' Ann. St. 1901, §4306), authorized citics 
■'to provide by ordinance, reasonable régulations for the safe supply," 
etc., "of natural gas within the respective limits." (7) The ordinance 
of June 27, 1887, which empowered and regulated the opérations of 
this gas Company, provided in section 18 that the city "shall hâve the 
right," upon notice, after the expiration of 10 years, "to purchase 
the entire plant or plants of any corporation", accepting thereunder 
at a price to be fixed by appraisers and paid by the city. 

With ail thèse premises in mind, is the established rule of Indiana 
against the voluntary transfer of its property by such public service 
corporation, violated by this option clause in the franchise ordinance? 
Otherwise stated, the inquiry in point must be, whether the doctrine 
of the authorities referred to is applicable, in any just sensé, to the 
provision thus imposed by the city as one of the conditions of the 
privilège granted the gas company. For if it is so applicable, and 
the provision is treated as mère consent or participation on the part 
of the city to the transfer, no authority to transcend the corporate 
powers can be thus conferred. New Albany Waterworks v. Louis- 
ville Banking Co., 58 C. C. A. 576, 122 Fed. 776, 781. Examination 
of the numerous authorities cited for and against the contention of 
ultra vires reveals no case involving a provision of like character 
with this option clause, nor one in référence to a right to transfer 
the corporate property to a municipality under any circumstances. 
The gênerai doctrine in ail is thus comprehensively stated in the lead- 
ing case of Central Transp. Co. v. Pullman's Car Co., 139 U. S. 24, 
48, 11 Sup. Ct. 478, 484, 35 L. Ed. 55 : 

"A corporation cannot, without the assent of the Législature, transfer its 
franchise to another corporation, andabnegate the performance of the duties 
to the public, imposed upon It by its charter as the considération for the 
• grant of its franchise. Neither the grant of a franchise to transport passen- 
gers, nor a gênerai authority to sell and dispose of property, empowers the 
grantee, while it continues to exist as a corporation, to sell or to lease its 
entire property and franchise to another corporation." 

In none of the citations, state or gênerai, are there any reasons 
stated that seem inconsistent with the proposition that a corpora- 
tion, engaged in a service of public utility, may contract for a sale 
to the municipality of àll its property therein, either through a condi- 
tion accepted in the franchise from the city, or through subséquent 
arrangement. The question whether municipal ownership is favor- 
able to the public interest, is neither involved in, nor open to judicial 
inquiry. Assuming that such ownership is authorized, and is contem- 
plated or demanded by the municipality, we are convinced that this 
proviso, treated alone as a contract of sale on the part of the gas com- 
pany, is not within the inhibition of the rule — not ultra vires. The 
public policy which is mentioned in the cases cited, as opposed to 
an implication of charter power to turn over its property to an- 
other and "abnegate the performance of its duties to the public," has 
no application to the transfer to the public — the municipality — of 
property used in public service. 
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We are of opinion, however, that the rule in question îs inapplic- 
able to the provisions of section 18 of this ordinance for another 
reason, and that it is unnecessary to rest upon the foregoing view, 
the competency of the gas company to accept the terms thus imposed 
as a condition of the franchise grant. Voluntary transfers of the cor- 
porate franchise, or of ail the corporate property to efïect that resuit, 
are alone within the meaning of the rule; not a transfer which be- 
comes riecessary through the expiration of a charter or franchise 
rights, or which maybe enforced under judicial proceedings, or for 
like involuntary causes. The nature of this provision, read in the 
light of the entire ordinance, and in its essence, as we believe, is one 
of limitation on the franchise granted by the city, at the élection of the 
city — the city being the source of the grant — with the just condition, 
that upon the exercise of the option, the city shall take over and pay 
for the plant put in under such grant, at an appraised valuation; and 
is not ohe of voluntary bargain ànd sale contemplated by the rule. 
The validity of the ordinance terms is to be tested by the rights and 
attitude of the city in imposing the conditions for the grant of privi- 
lèges to the accepting corporation, together with the rights and at- 
titude of the gas compàny under its incorporation, and the provisions 
of section 18 must be interpreted in like view. While the incorpo- 
rated gas company was the créature of the state, with its being and 
inhérent powers derived alone .from the state enactments, and refer- 
able to nO othei- source, it is àlike tirtquestionable that such incorpora- 
tion conferrëd no powér to ejtercise the pufposes declared • in the or- 
ganization fOr supplying gas within the city of Indianapolis, except 
as expressly àuthorized by the municipality. The city being the source 
of the grant, not merely a consentor to it, the terms and duration 
of the grant to that end were prérogatives of the city, delegated by 
the state, and the gas company wâis powerless, equally with any indi- 
vidual, to exact terms or privilèges. It could only accept or refuse 
such terms as were tendered. The authority of the municipality in 
that behalf is well settled (City of Indianapolis v. Consumers' Gas 
Trust Co., 140 Ind. 107, 114, 39 N. E. 433, 27 L. R. A. 514, 49 Am. 
St. Rep. 183 ; Westfield Gas & Milling Ço. v. Mendenhall, 142 Ind. 
538, 543, 41 N. E. 1033), and its ordinance prescribing terms, ac- 
cepted by the corporation , seeking entrance, is binding upon both 
parties. Thus in fixing by this ordinance the tenure during which 
the grantee was permitted to occupy the streets with its pipes and 
serve the inhabitants with natural gas, it was within the power of the 
city to limit the tenure, either to a definite number of years, or to ter- 
minate after a given period, atthe option of the city, as was in efïect 
provided by section 18. When the ordinance was accepted, the right 
to exercise its corporate purposes within the city was subject to the 
limitation — f ree for the 10 years, : but terminated thereafter, if the 
city so elected and paid the appraised value of the plant. No right 
obtained or duty assumed under the incorporation is alienated or 
taken away by the provision. When it is thus terminated at the end 
of the period of absolute license, and its property is paid for, the cor- 
poration is deprived of no right or power which came from the state. 
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As it was without riglit to exercise its functions in the city, without 
the grant from the city, so the end of that grant merely leaves the 
corporation in its original plight — having a charter but no right in 
the streets for its exercise. Its power to accept and operate under 
another grant, which is the utmost of its charter rights, has suffered 
no diminution. 

The fact that the élection of the city terminâtes the grant, instead 
of a fixed period, say of 10 years, cannot be material to the présent 
inquiry, namely, whether the corporation is bound by the acceptance 
of one or the other form of limitation. With the expiration of the 
term at any period named, the gas company could neither exercise 
its corporate functions, nor could a purchaser of its property obtain 
the right to use it in the city, unless so empowered by the city. The 
provision for purchasing the corporate property, when it is no longer 
available to the corporation for serving the public and cannot be made 
available without renewal of the city franchise, we believe to be inci- 
dental only to the purpose of limiting the grant — as an équitable ar- 
rangement to save the grantee from sacrifice of the property thus 
made useless by the expiration of the license and to préserve it for 
future public use. With or without this stipulation for sale, the cor- 
poration was powerless to enter upon the performance of its corpo- 
rate objects unless it accepted the limitation of term thus imposed. 
We are satisfied that the acceptance and entry thereunder cannot oper- 
ate to turn the necessary withdrawal at the end of the term into the 
voluntary renunciation of public duties denounced by the law, and that 
this sale provided for in such event is equally free from invalidity. 
Summarizing the view stated — and conceding that the validity of the 
provision in the ordinance must be ascertained in the light of the con- 
ditions then existing and not with référence to the présent disability 
of the company to perform service, owing to cessation of the supply 
of natural gas — the incorporation vested no public service powers or 
duties, until it became operative to that end, through the grant of the 
city and the acceptance by the grantee. Without such grant it was 
impotent for any service, public or private. The terms of the grant 
for the contemplated public service in the city, were fixed alone by 
the ordinance, under législative authorization. Its acceptance with 
the proviso of section 18, involved no existing power or obligation, 
but became the measure of both for the public service thus under- 
taken, so that no infringement of state rule or policy arose. More- 
over, the limitation and provision in the ordinance must be presumed 
to be adopted in the public interest, and were the interprétation up- 
holding its validity fairly open to question, "the doubt must be solved 
in favor of the city, because public contracts should be construed, not 
contra proferentem, but liberally in favor of the public." Muncie 
Natural Gas Co. v. City of Muncie, 160 Ind. 97, 112, 66 N. E. 436, 
60 L. R. A. 823, and cases cited. 

The contention, therefore, that in the acceptance of the provisions 
of section 18, the gas company exceeded its charter powers, is over- 
ruled, without référence to the further question, whether that issue 
can be raised in the présent controversy. The right of the city to 
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take over the property in suit, : however, is challenged upon several 
grounds, as without either power to make the intended purchase, or 
équitable standing for its enforcement. Thèse contentions, as classi- 
fied in the argument, are in substance: (1) The city was not em- 
powered, when the ordinance was adopted and is not novv empowered, 
either to purchase as contemplated by the provision, or to "go into 
natural gas business"; (2) the délégation of power to fix the pur- 
chase price was unauthorized ; (3) the option applies only to the 
entire plant, and must be exercised while the plant remains intact; 
(4) the option can be exercised only for opération of the plant 
by the city and not for sale to other parties; (5) without means 
appropriated to pay for the plant, no power exists to contract for the 
purchase; (6) the city is barred by the adjudication under the original 
Bill. We hâve considered each, with the authorities cited in support 
of the argument, and believe that no substantial groun<i is furnished 
under either to sustain the bill or decree. 

1. The want of gênerai power in the municipality to make the pur- 
chase, is thus stated in the first proposition of the appellee's brief 
upon the point: 

"The real question is not wbether the elty had power to construct a natural 
gas plant, or to buy a natural gas plant, but whether the city was empowered 
to make a contract with a gas company, whereby the gas company was dls- 
abled to continue its business under the charter." 

This involves, in efïect, the same question which has been con- 
sidered upon the inquiry whether the provision was ultra vires the gas 
company charter, and no further discussion in that view is deemed 
needful. Nevertheless, it is further contended that the power s grant- 
ed the city, under the several enactments which are above referred to, 
are not applicable to the purchase of a natural gas plant, or to the 
opération of such plant, by the municipality. At the date of this or- 
dinance, it is unquestionable that charter powers existed for ownership 
of certain public utilities, including the power "to construct and es- 
tablish gas works, or to regulate the establishment thereof by" others ; 
and that a gênerai statute conferred power on municipalities "to pro- 
vide by ordinance reasonable régulations for the safe supply," etc., 
of natural gas. We are convinced that the first-mentioned charter 
provision was broad enough to authorize the purchase, by implication 
at least, under the well settled rule, exemplified in City of Crawfords- 
ville v. Braden, 130 Ind. 149, 154, 28 N. E. 849, 14 L. R. A. 268, 
30 Am. St. Rep. 214, and Lake County Water & Light Co. v. Walsh, 
160 Ind. 32, 43, 65 N. E. 530, 98 Am. St. Rep. 264, without référence 
to the force of the gênerai act of March 7, 1887, or the construction 
applied under it in City of Noblesville v. Noblesville Gas Co., 157 Ind. 
162, 166, 60 N. E. 1032, and prior cases. The suggestion that natural 
gas was not known or recognized as an Indiana product available for 
such uses, when this charter power was granted by the Législature, 
cannot serve to narrow the interprétations of the term "gas works" 
to the means and methods then known, excluding the developments 
and improvements which attend ail progress. Magee v. Overshiner, 
150 Ind.: 127, 129, 49, N. E. 951, 40 L. R. A. 370, 65 Am. St. Rep. 
358. 
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2. The provision for an appraisment to fîx the value of the prop- 
erty on the exercise of the option is in no sensé a délégation of munic- 
ipal povi^er, for surely no power is vested in the city to take property 
for pubhc uses at a valuation fixed by itself. 

3. While it is true that the option provides for purchasing "the 
entire plant or plants," so that the city could not exercise the option 
for one portion and exclude another which remained in the hands of 
the gas Company, nevertheless, the option is plainly enforceable for 
the property which constitutes the remaining plant, notwithstanding 
portions hâve been sold by or on behalf of the company. Otherwise it 
could rest with the seller alone to defeat the contract rights. 

4 and 5. The objection that the city intends to sell the plant to 
other parties, instead of operating with it as a municipality, is without 
force. The use which may be made of the option by the city does not 
concern the company (National Waterworks Co. v. Kansas City, 10 
C. C. A. 653, 664, 63 Fed. 853, 965 [27 L. R. A. 827]) ; and in any 
view the option is assignable (De Motte v. Citv of Valparaiso, 161 
Ind. 319, 67 N. E. 985, 66 L. R. A. 117). The objection that the city 
has not appropriated means for the purchase and is unable to raise the 
necessary amount, is untenable for like reason. The company is 
sufficiently protected by the provision which requires payment of the 
appraised value as a condition of sale. 

6. In answer to the final objection, that the adjudication under the 
original bill (wherein the city was brought in as an additional party) 
bars the right to exercise this option, the remark is sufificient that the 
présent issue was in no sensé involved under the allégation of that 
bill, nor was it germane to any issue there presented. 

GROSSCUP, Circuit Judge (concurring). Two questions alone, 
are raised by the case, viz. : Did the city hâve power to reserve the 
option whereby, at the end of the 10 yeàrs, it could take over the 
mains and pipes involved, for its own municipal gas purposes? And 
did the company hâve power, under the situation existing, to give such 
option? Ail the other questions raised are such as only the Attorney 
General, or somiC one representing the public, can raise. They cannot 
be raised by the stockholders of the company. 

The city had power, at the time the option was taken, to construct 
and establish gas works. This included power to operate gas works. 
And power to establish and operate, must include also the power to 
purchase mains and pipes ; and it does not seem to me that this power 
can be affected by the fact whether such mains and pipes are already 
in the ground or are on top of the ground. Indeed, were the mains 
and pipes included in the option, the mains and pipes of a pre-existing 
artificial gas company, no question I think would be raised. 

But it is said that the city was without power to contract pros- 
pectively for thèse particular mains and pipes, because the city was 
without power, under the Indiana statutes, to then construct or operate 
natural gas plants, and thèse mains and pipes were, at the time the 
contract was made, a part of a natutal gas System ; that the city had in 
mind at the time the contract was made a municipal natural gas system, 
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and havîng no power to construct or operate such a system, was with- 
out power to take this option. 

The argument does not seem to me to be in point. The thing en- 
joined by the court below was not the construction or opération of 
a municipal natural gas plant. The thing enjoined was the purchase 
of dead mains and pipes — a purchase in the promotion of a purpose 
to construct and establish works that would distribute artificial gas — 
just such a public work as the statutes admittedly allow. The mains 
and pipes covered by the option, though intended possibly at the time 
for natural gas distribution, were not indissolubly connected, for ail 
time, with the distribution of natural gas. At no time -were thèse 
mains and pipes anything else than a mechanical means to a spécifie 
end; at the time they were laid, to the distribution of natural gas; 
at the présent time, to the distribution of artificial gas ; and it cannot 
be said that because the city was not permitted to use thèse mains to 
distribute natural gas, it may not be permitted to use them in the 
distribution of artificial gas. It is not the purpose of the then option 
that controls. The considération that controls is the actual use to 
which the option is now to be put. No one would say, for instance, 
that mains and pipes lying on top of the ground, purchased by the 
city 10 years ago, to be put into a municipal natural gas plant, may 
not be used now in the construction and establishment of an artificial 
gas plant. And the fact that the subject-matter of the option are 
mains and pipes in the ground, does not diflferentiate their purchas- 
ability for admittedly permissible purposes, from mains and pipes 
upon the ground. The option ran to the city for any use to which 
it might thereafter be lawfully devoted,'and to that extent was within 
the power of the city to take, and is within the power of the city 
to exercise. 

Assuming, then, that the city had power to take the option, the 
question recurs, had the company power to give the option, and is it 
required to perform the option? Of this I hâve no doubt. The sole 
right of the company to enter upon the streets of Indianapolis, was 
under a grant from the city of Indianapolis. Under the laws of In- 
diana, the cîty is not sîmply a consentor — the city is the source of the 
grant ; and being the source of the grant, had the right to impose upon 
the grant, as to tenure, as well as to other terms and conditions, just 
such limitations as it deemed wise. The grant could unquestionably 
hâve been made for 20 years straight; the grant, without question, 
could bave been made for 10 years straight; or the city could hâve 
made the grant run for 20 years, determinable at the end of 10 years 
upon conditions named. And the acceptance of such grant, whether 
the tenure was a fixed one or a shifting one, measured the right of 
the company just as fully as would hâve been the acceptance of a 
20-year grant. 

Now the grant in question was for 20 years, determinable at the 
option of the city in 10 years. That option being exercised, the grant 
was at an end. Thereafter the company had no further rights in the 
sfreets. Its giant to the streets had ceased. It had come, as a prac- 
tical public utility corporation, by the very law of its life to the end of 
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its life. Plainly, then, in laying down its life at the end of its life, 
it was not surrendering contrary to the public will, and it could not 
hâve been contemplated from the beginning as surrendering contrary 
to the pubhc will, its public functions. Indeed, in the performance of 
this option by tiie company, instead of a surrender of duty to the 
public, there was compliance by the company with the contract made 
with the public — the company's contract that it would cease its public 
functions upon the conditions named; for in exacting this option, the 
city lawfully represented the public will, just as much so as under 
other given circumstances, the standing légal rule against voluntary 
surrender represents the public will. 

We are of opinion that the ancillary bill on which the decree was 
entered is without equity, and the decree is reversed, with direction to 
dismiss the ancillary bill accordingly. 
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(Circuit Court of Appeals, Second Circuit. February 28, 1906.) 

No. 103. 

1. Chattel Mobtgages — "Validitt — Agreement eoe Sale and Replacement ce 

Propbety bt Mobtgagok. 

Under the New Yorlî autliorities, a chattei mortgage on property in tiiat 
State, including materials in a shipyard, whicli expressly gives the mort- 
gagor the right before default to sell, use, and replace any or ail of the 
property and to use the money received therefor in its business gener- 
ally, is void as against the trustée in bankruptcy of the mortgagor, not- 
withstanding a provision that the security shall not be thereby in any 
way reduced or impaired. 

2. Same^ — Aftee-Acqtjired Peopekty — Law or New Yobk. 

A mortgage given by a shipbuilding company which subsequently be- 
came banlcrupt covered ail the materials, tools, vessels, and other Per- 
sonal property in its yards, and contained an after-acquired property 
clause. It also contained a récital that the mortgagor was doing a gên- 
erai manufacturing business, and that the mortgage was given to secure 
money borrowed for the purposes of Its business. Beld, that such ré- 
citals did not amdunt to an agreement that the mortgagor should hâve 
the right to sell or use the materials mortgaged and apply the proceeds» 
to Its gênerai use, and that, under the New York décisions which gov 
erned the case, the mortgage was valid as to such property or materials 
as were on hand when it was given, and remained so and passed into the 
hands of the receiver in bankruptcy, but was not valid as to after-ac- 
quired property, and therefore not a lien on a houseboat in the yards 
chiefly built with labor and Irom materials furnished after it was given, 
although some of the material may hâve been taken from the stock then 
on hand. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of New York, in Bankruptcy. 

This cause cornes hère upon appeal from an order of the District 
Court, Eastern District of New York (135 Fed. 921), adjudging that 
two certain mortgages did not constitute liens upon the materials and 
stock in trade of the mortgagor, nor upon a certain houseboat, which 
was under construction at the time of the institution of the proceedings 
in bankruptcy. The facts are sufficiently set forth in the opinion. 
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D. B. Simpson, for petitioners. 
C. P. Moser, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The bankrupt was a corporation en- 
gaged in the construction and repairing of beats of varions kinds. 
On September 1, 1903, it purchased certain real estate and a ship- 
building plant thereon at Mariner's Harbor, Staten Island, subject to a 
purchase-money mortgage of $40,000. This is referred to in the record 
as the first mortgage, and about it there is no controversy. On Septem- 
ber 1, 1903, the Company executed a second mortgage for $37,500, 
securing its bonds to that amount, which bonds are owned by peti- 
tioner- This instrument enumerated as the property by it conveyed 
the real estate (described by metes and bounds) and also: 

"Ail the dry docks, marine railways, piers, docks, wharves, rails, wires, 
lumber, iron, steel, metals, timber, coal, motors, maehinery, boilers, furnaces, 
houses, engines, workshops, stock, tools, implements, materlals, improvements, 
beats, vessels, ships, barges, scows, tenements and hereditaments now owned 
by the manufacturing company or hereafter at aay tlme or howsoever ac- 
quired by It." 

It is not disputed that this mortgage, and also the third mortgage, 
hereinafter referred to, were properly executed, and that ail the statù- 
tory requirements for the fîling and recording of chattel mortgages 
were scrupulously adhered to. The second mortgage contained this 
provision : 

"Thlrd. Untll default shail be made In the payment of the principal or In- 
terest moneys, or any part thereof, payable upon the sald bonus and coupons, 
as the same shall respectively become due and payable, or in the perform- 
ance of the covenants herein expressed to be performed by the manufactur- 
ing company, its suecessors and a^sigus, the manufacturing company shall be 
sufCered and permitted by the trustée to remain in the full possession, con- 
trol and use of sald real and Personal property, and the other premlses and 
property herein expressed to be hereby mortgaged, wlth the appurtenances, 
and to recelve and use the tolls, Income, rents. Issues and profits thereof, and 
ail moneys payable thereon and recelvable or derivable therefrom, and shall 
likewise be suffered and permitted at ail tlmes, and from time to tlme, as the 
proper mana;gement of the business of the manufacturing company may re- 
quire, to sell, alter, exchange, and to repair, remove and replace any materlals, 
supplies and stock, stores, maehinery, tools and implements hereby mort- 
gaged, provided always that the security of said bonds shall not thereby 
be in anywlse reduced or impaired. 

"And the manufacturing company shall hâve the further right at ail times, 
and from tlme to tlme to sell and convey any and ail of Its real estate, build- 
ings and flxtures, free from the lien of thèse présents, which shall no longer 
be either useful or necessary in the proper and judlcious management of the 
business and interests of the manufacturing company; provided, however, that 
no siich sale or conveyance shall be made withoiit the express assent in writ- 
ing of the trustée, which is hereby expressly authorized to release under its 
seal from the opération and eft'ect of this mortgage any such property so 
sold or exchanged for other property in good faith, and the sole and con- 
clusive évidence to the trustée of its duty to exécute such release shall be a 
certifled copy of the resolution of the board of directors of the manufacturing 
company requested it to do ; and provided further, that ail property taken 
in exchange for or purchased with the proceeds of any real estate, buildings 
or flxtures, sold or assigned as above expressed, shall forthwith become and 
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be under and remain subject to the lien of this indenture, In the same manner 
and to the same extent as if tlie same had been originally mortgaged hereby 
and hereunder. 

"The net cash proceeds of any lands and promises sold and released, as in 
this article provided, shall be applied by the mannfacturlng Company, in good 
falth and so soon as may be, toward the acquisition of additional real or per- 
sqaal property of not inferior value, or shall be applied to the payment of the 
first mortgage upon the premises herein described, or to the rédemption, as 
herein provided, of bonds of the issue hereby secured. AU bonds of the issue 
hereby secured which may be redeemed as in this article provided, shall, with 
the coupons thereto attached, be canceled forthwith by the trustée and de- 
stroyed." 

The Company continuée! in business, buying materials, and working 
them up into beats and repairs thereon until December 31, 1903, when 
proceedings in involuntary bankruptcy were begun and a receiver ap- 
pointed. The receiver took possession of the plant, unfinished work, 
and materials, and he or the trustée continued the business until Sep- 
tember 15, 1904, when the entire property was sold. The présent 
controversy is concerned with the distribution of so much of the pro- 
ceeds as were realized by the sale of the personal property, and of an 
unfinished houseboat. 

The district judge held that the second mortgage was fraudaient 
in law because it provided expressly (see first paragraph of clause 3, 
supra) that the mortgagor was to go on and sell part of the materials 
and use the mouey received therefor generally in its business and for 
its Personal use. This décision was based upon Robinson v. Elliott, 
22 Wall. 513, 22 L,. Ed. 758, and Southard v. Benner, 72 N. Y. 434. 
In view of the décisions in the state courts of New York, we are in- 
clined to sustain this ruling, although, were the question to be decided 
solely upon fédéral authority, the opinion in Etheridge v. Sperry, 
139 U. S. 366, 11 Sup. Ct. 565, 35 E. Ed. 171, which distinguishes 
Robinson v. Elliott, might be persuasive to a différent conclusion. 

It is abundantly settled by authority, as petitioner contends, that 
(ail requirements as to filing, recording, etc., being complied with) 
a mortgagee of materials may agrée with the mortgagor that. the latter 
shall remain in possession of the goods and may sell them from time 
to time, provided that the proceeds of ail thus sold are applied either 
to payment on the mortgage or to reducing the amount of some prior 
lien or to the purchase of additional property, of not inferior value 
to take the place of what is sold; the mortgage being made broad 
enough to cover it. Mitchell v. Winslow, 2 Story, 630, Fed. Cas. No. 
9,673; People's Savings Bank v. Bâtes, 130 U. S. 556,-7 Sup. Ct. 679, 
30 E. Ed. 754; Etheridge v. Sperry, 139 U. S. 266, 11 Sup. Ct. 565, 
35 L. Ed. 171 ; Erost v. Warren, 42 N. Y. 204 ; Brackett v. Harvey, 
91 N. Y. 214. But the proviso at the end of the first paragraph of 
the third clause, "provided always that the security of said bonds shall 
not thereby be in any wise reduced or impaired," is hardly sufficient 
to modify to the extent required the spécifie language which précèdes it. 

Référence is made to the third paragraph of the same clause, which 
provides that certain cash proceeds "shall be applied by the manufac- 
turing Company, in good faith and so soon as may be, tcward the ac- 
quisition of additional real or personal property of not infenor value, 
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or shall be applîed to the payment of the first mortgage upon the 
premises herein described, or to the rédemption, as herein provided, 
of bonds of the issue hereby secured." A careful examination of the 
whole third clause, however, shows that this provision refers only to 
the cash proceeds of real estate, buildings," and fixtures, whose sale 
is provided for in great détail in the second paragraph. Moreover, 
the very care with whieh this disposition of the proceeds of "lands and 
premises" is restricted to legitimate purposes may be taken as import- 
ing an agreement not to apply a like restriction to the proceeds of sales 
of materials. As to the second mortgage, therefore, we affirm the con- 
clusion of the district judge. 

The third mortgage is dated September 25, 1903. The description 
of the property is identical with that in the second mortgage, covering, 
besides the real estate, "ail the dry docks, marine railways, piers, docks, 
wharves, rails, wires, lumber, iron [etc., enumerating other mate- 
rials] * * * boats, vessels, * * * now owned by the Com- 
pany or hereafter at any time or howsoever acquired by it." 

The record shows that the stock of materials taken possession of by 
the receiver (and subsequently by the trustée) were ail purchased 
after the making of the second mortgage and prior to the making of 
the third mortgage, except a small amount of material to the value 
of about $300, subsequently purchased. The mortgage contains the 
"after-acquired property" clause. This has been held valid and effec- 
tive by the fédéral courts (Central Trust Co. v. Kneeland, 138 U. S. 
419, 11 Sup. Ct. 357, 34 L,. Ed. 1014), but the case at bar must be dis- 
posed of in accordance with the décisions in the state courts (Thomp- 
son V. Fairbanks, 196 U. S. 523, 35 Sup. Ct. 306, 49 L. Ed. 577), 
Under the authority of Rochesfer Distilling Co. v. Rasey, 143 N. Y. 
570, 37 N. E. 633, 40 Am. St. Rep. 635, and N. Y. Security & Trust 
Co. V. Saratoga Gas, etc., Co., 159 N. Y. 137, 53 N. E. 758, 45 L. R. 
A. 133, it must be held that as against gênerai creditors (now repre- 
sented by the trustée) the mortgage does not operate as a lien upon 
after-acquired materials, and therefore does not cover the $200 for 
which the trustée sold them. The mortgage, however, does operate 
as a lien upon ail the materials which had been purchased before it 
was executed, unless it be held void for some reason. It is correct 
in form, and no point is made that there was any irregularity in filing 
or recording. The District Court held that it was tainted with the 
same defect as the second mortgage, an agreement, namely, made at 
the time to the efîect that the mortgagor might sell materials and apply 
the proceeds to its gênerai uses. The two instruments, however, are 
not alike ; the latter mortgage does not contain the third clause, whose 
efîect we hâve discussed. The language relied upon is a statement 
in the mortgage that the mortgagor was a corporation created "for the 
purpose of doing a gênerai manufacturing business," a,nd a récital 
that the board of directors had determined "to borrow from the said 
party o'f the second part for the purposes of its business the sum of 
$11,000." We do not think this is sufficient proof of an agreement 
that the proceeds of materials covered by the mortgage and subse- 
quently sold may be used for the gênerai purposes of the corporation. 
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Whether any of the materials in hand when the mortgage was exe- 
cuted were in fact sold does not appear, much less what was done with 
the proceeds. To avoid the opération of the mortgage upon the mate- 
rials on hand when it was made, and which were still there when the 
receiver was put in possession, the évidence must be sufïiciently strong 
to establish a contemporaneous agreement to the eiïect that "security 
was not the leading object" of the mortgage, but an attempt to hinder, 
delay, or defraud creditors. The proof does not satisfy us that there 
was such an agreement. The mortgage therefore was a lien on such 
of the materials as were purchased before it was executed and re- 
mained in the possession of the corporation until the receiver took 
charge. As to this branch of the cause, we cannot concur with the 
district judge. The decree should be modified, so as to give peti- 
tioner the benefit of lien of the third mortgage on proceeds of mate- 
rials, except as to $200. 

The houseboat was begun in September, 1903, whether before or 
after the exécution of the mortgage does not appear. The greater 
part of the material used therein was "furnished" subséquent to Sep- 
tember 25th. How much of that "furnished" was taken from stock 
on hand prior to that date and how much from materials subsequently 
purchased is not shown. The greater part of the labor performed 
thereon was performed subséquent to that date. It seems to be covered 
by the state décisions cited above (Rochester Distilling Co. v. Rasev, 
142 N. Y. 570, 37 N. E. 632, 40 Am. St. Rep. 635; N. Y. Security 
& Trust Co. V. Saratoga Gas Co.), and must be held to be after-ac- 
quired property not covered by the mortgage. The décision of the 
District Court as to proceeds of the houseboat is therefore aiifirmed. 

The order is reversed, and cause remanded, with instructions to 
modify the same so as to conform to the views expressed in this 
opinion. 



THE GLADYS. 

TOOKER 7. PHILADELPHIA & R. RT. CO. 

f Circuit Court of Appeals, Second Circuit. Marcli 7, 1906.) 

No. 102. 

1. CoLUBioN- — ^TuG With Long Tow — Cake Reqtjibed. 

A tug navigating tlie océan at niglit witli three vessels in tow on a 
single line extending to a lengtti of 4,000 feet Is required to exercise tlie ex- 
tremest care to avoid coilision witli crossing vessels. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, §§ 68-71.] 

2. Same — Ceossing Schooneb. 

An océan tug with three barges in tow on a line, the whole being 4,000 
feet in length, held In fault for a collision between one of the barges and 
a schooner ofC Barnegat, N. J,, in the night, for failure to keep out of 
the way, as required by article 20 of the international navigation rules, 
Act Aug, 19, 1890, c. 802, 26 Stat. 320 et seq. [U. S. Comp. St. 1901, p. 
2870], the tow being regarded as a single vessel. ïhe contention of the 
tug that the schooner was an overtaking vessel, and so required by 
article 24 to keep out of the way of the tow, held not sustained by the 
évidence. 
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3. SaME— COK'TBIBXITOEr::.FATII,T." , ,' •:! lii ,i ! ■ 

A tug with tlJree;.|barges In tow, tbeiwhole extending to 4,000 feet in 
length, and a schooner approaclied each other at night on converglng 
courses, and a, collision occurred oetwpen the schooner and the second 
barge. The night waè clear and -éalm,- wïth the moon shining brightly, 
and the schooner, whlch was making about flve miles an hour, saw 
the tow for an hour and a tialf before ttfe collision, and tbe tug crossed 
hçr course ahead a,t a distance of at Içast 800 feet; but she held her course 
until the first tQW had passed her 500 feet Before mailing a^ny change. 
Held, that whlle she was the privileged vessel, and the initial fault was 
that of the tug, It becàme évjdentj at léast when the tug crossed her 
course, that a collision was inévitable, unless she took action to prevent 
It, and that she was chargeable with oontributory fault for not takiug 
such action promptly. 
Lacombe, Circuit Judge, dlssenting on the facts. 

Appeàl from the District Court of the United States for the Southern 
District of New York. 

This cause comes hère upon appeals f rpm decrees of the District Court 
whieh held the steàmtug Carllsle solely ré^pnslble for the damages re- 
sultin^'from a collision between one of het tow, the barge Oak HÎll and 
the schooner Giadys. The opinion of the District Judge is reported in 135 
Fed. 601. The foUowing excerpts thereijr^ set forth the circumstances at- 
tendinjg collision: 

"The Oak Hill was being towed, in company with two other barges, the 
Phénix and Bucli Ridge, by the tug Oàrlisle from Philadelphla to points east 
of New York. The length of the tug was 173 feeti The hawser between the tug 
and the'jirst barge, the Phénix, was from 190; to 200 fathoms; between the 
Phénix ajad the Oak Hill ;it was about 175 fatiipms; and between the Oak Hill 
and the Éùek Ridge about 160 fathoms. The barges were each about 196 feet 
long. ïtiè whole tow was about 4,000 feet iii length. The barges were loaded 
with coai. They had ail isall set and dJawing at the time of the collision. 
The Giadys was a three-masted schooner, 163 feet long, bound from Savannan 
to New ïork with a cargo of lumber, • * * She had ail her sails set, 
excepting the fore and main topsails, whlch had been furled to delay her 
arrivai in New York until the next morning. The weather was exceptionally 
fine with a full moon ; the sea was smooth. It had been quite calm during 
a part of the day. The tug and tow passed Barnegat Light 5% or 6 miles 
distant, about 7:30 p. m. and laid a course of N. E. 14 B. for Fire Island 
Light. Her speed was probably in excess of six knots an hour. The schooner 
after being becairtéd tintif about 4 o'clock in the aftemoon, obtained a slight 
breeze from the S. W. and made about 3 knots on a N. by W. % W. course 
until about 8 p. m. The wlrid then veering mOré to the westward,, she steered 
N. N. W. and the wind increasing, made ?omewhat better speed, probably 314 
knots, until Just before collision, when it was greater, probably about 5 knots. 
* ♦ ♦ Both vessels kept their courses until in the' extremity of colli- 
sion, When the schooner put down her helm and shortly thereafter, about 
10:15 or 10:20 collided with the Oak Hill." , 

During their mutual approach each wasseen by the other. On the b^rge, 
Seaman, the captaln, flrst ssiw the schooner at a "little before 9" — again at 
9 :30 and again just before collision. Rumach at the wheel flrst saw her a 
little after 9^, and McDonouglj, apasseuger,. at about 9;, they saw her subse- 
quently from time to time. , Oh the schooner Peterson, then on lookout, first 
saw the tug (her three.mast-ljéad lights) fit about 8:30, and thereafter from 
time to time till slie crossed -thè schooner 's bow, when he was at the wheel 
which hetook at 10. Anderson' flrst saw tla^ fug's lights at about 9:30, and 
Karlsen about 9, and àfterwards at liitery'àîs. The mate in charge of the 
navigation first saw hér about 8:30, and 'obsÈrved lier navigation as they 
drew nearer to eacli other. 
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Pierre M. Brown, for appellant. 
Harrington Putnam, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The twentieth rule provides that: 

"If two vessels, one of which Is a sail vessel and the other a steam vessel 
are proceeding in such directions as to involve risk of collision, tbe steam 
vessel shall keep out of the way of the sail vessel." Act Aug. 19, 1890, c. 802, 
2G Stat. 320 et seq. [U. S. Comp. St 1901, p. 2870.] 

That the directions in which thèse vessels were proceeding involved 
risk of collision is manifest from the event. The steam vessel — for 
the tug and barges for purposes of navigation with référence to others 
are to be regarded as a single vessel — was one of enormous propor- 
tions, some two-thirds of a nautical mile long. That vessel owners 
who willfully navigate in the track of other vessels with Such essen- 
tially hazardous craft as this (it is the longest yet brought to our at- 
tention) should be held to the extremest care in their handling is es- 
tablished as the rule in this circuit by our décision in The Bee and The 
Booth (C. C. A.) 138 Fed. 303. So far from showing that extraor- 
dinary care was exercised by those in charge of the navigation, the 
owner of the tug and tows (the whole flotilla belonged to the railroad 
compaiiy) has not called a single witness from the Carlisle, neither 
navigator, wheelsman, lookout, or deckhand. This circumstance, in 
itself would seem to be sufficient to warrant the conclusion that what- 
ever might bave been the errors of others, she at least was in fault; 
but it is not necessary thus to condemn her, by default as it were. The 
record leaves her without excuse for violation of the twentieth rule, 
above quoted. The only theôry advanced by the appellant, to relieve 
the tug from the obligation of that rule is that the schooner was an 
overtaking vessel, and governed by rule 34 which provides that "not- 
withstanding anything contained in thèse rules every vessel, overtak- 
ing any other, shall keep out of the way of the overtaken vessel." The 
same rule defines an overtaking vessel as one coming up with another 
vessel from any direction more than two points abaft her beam, so 
that at night the overtaking vessel would be unable to see either of 
the other's side lights. The vessels approached on courses which were 
not changed for more than an hour before collision. That fact is not 
disputed. The course of the tug was substantially N. E. ; therefore, 
in order to make out that the schooner was an overtaking vessel it 
must be shown that she was, at some time while they were navigating 
as vessels encountering each other under the rules, approaching from 
back of a Une drawn S. S. E. from the Carlisle's beam. Speed alone 
will not make a vessel "overtaking" unless she approaches through 
the area abaft the lines running two points abaft the beam. Counsel 
for the appellant has prepared diagrams illustrative of the situation 
as he contends it M'as ; and he brings the vessels into the relative posi- 
tions necessary te bis theory only by assuming that the course of the 
Gladys was N. by E. It will be sufficient, therefore, to see what the 
évidence is as to her course, because the probative value of the dia- 
grams must dépend upon the accuracy and certainty of the data upon 



656 144 FEDEÊAL EBPÔRTBR. 

which they are constructed. Speed is a factor in their composition; 
but in this case the speed is uncertain, for concededly the strength of 
the wind varied. 

Distance as estimated by observers is another factor; but it is well 
known how uncertain such estimâtes are, especially when tlie object 
observed is a light seen at night over a broad expanse of water. The 
recollection of witnesses as to ' the estimâtes they made at the time 
of the direction in which observed objects bore is another and the most 
important factor ; indeed it is mainly upon thèse estimâtes that the 
draftsman of the diagram relies for making the Gladys' course N. 
by E. The observers from the Oak Hill took no spécial notice of the 
schooner, — certainly not when she was first seen, having no responsi- 
bility save to follow after the tug they took no compass bear'ings, none 
of them took notice of any lights on the schooner until just before col- 
lision, many other sailing vessels were also incidentally observed about 
the same time. The observers from the Gladys when the tug's lights 
were first seen, apparently miles away, were under no appréhension, 
casually noted her position, without taking compass bearings, and 
now testify to their recollection of the estimate of bearings then made. 

The direct évidence as to the course of the schooner is as follows : 
The captain testified that after passing Diamond Shoal lightship off 
Hatteras he made no land ; that although the mate went part way up the 
rigging he could not make Barnegat Light; that from the soundings 
he made he calculated that he was 23 or 24 miles to the eastward 
(the range pf Barnegat Light is 19 miles) ; that after the calm a light 
wind sprung up from the S. W. and he put the Gladys on a N. by 
W. y^ W. course. Référence to the chart shows that from the point 
where he estimated he was that was a proper course to bring him to 
the Sandy Hook Light, which, he says, he wanted to make. That the 
wind came over to the westward about 5 p. m. and he hauled in half 
a point and steered N. N. W. He left the deck at 8 :40, and was below 
till just before collision.' The log, kept by the mate, confirms his 
testimony as to the N. N. W. course; but there is some uncertainty 
upon the testimony whether the erltries of wind and courses for two 
or three hours preceding collision were made at the time, or the next 
day when the narrative of the collision was written in. The mate 
came on duty at 8 p. m. He testified that the course was at first N. 
by WJ^W. which, about 8:30 or 8 :45, was changed to N. N. W., which 
course was kept until just before collision. Karlsen says that he came on 
duty at 6 p. m. and took the wheel ; that he steered N. W. by W. J4 W. 
for about 20 minutes or half an hour when he. "got N. N. W., and then 
steered that course for an hour and a half" till he left the wheel at 
10 p. m. Peterson says that he took the wheel at 10 p. m. relieving a 
sailor in his own watch (evidently Karlsen) who gave him the course 
of N. N. W., which he steered till just before collision. 

In drawing a conclusion from the entire body of the testimony some 
observations of this court in The Helen G. Mosely and The Albano, 
128 Fed. 402, 63 G. C. A. 144, are quite pertinent : 

"It Is quite plain that the statements of the schooner as to both course 
and bearing cannot stand. Which one is to be rejected? Apparently the one 
which is most liable to errer, and wtiose élimination will make the harmo- 
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nlzlng of the remalnlng testimony most easy. • • * Now, in the testl- 
mony as to course, assuming the witnesses to be honest, there Is one source 
of errer, viz : defective memory. The witnesses testify to facts, not opinions. 
Tlie man who gave an order, the maft wlio heard it, the man who watched 
the compass card, ali testify to their recoliection of absolute facts. On the 
other hand, the testimony as to bearings is exposed not only to error result- 
ing from imperfect memory, but also to error from careless or unslîiiiful esti- 
mâtes. The witnesses testify to their recollection of an opinion formed by 
them, which opinion may not originally hâve been an accurate one. Upon 
the whole it might well be supposed that the schooner's testimony as to her 
course should prevail over her testimony as to the varying estimâtes of her 
watch as to bearings." 

Upon the whole proof we are satisfied that the Gladys was approach- 
ing on a N. N. W. course, and was riot an overtaking vessel within 
the twenty-fourth rule. Therefore the sole excuse offered for the navi- 
gation of the Isig is unsound, and she was rightiy held in fault for the 
collision. 

The next question presented is whether the schooner was herself 
in fault. As a privileged vessel, she was bound to maintain her course 
sb long as it was possible for the burdened vessel to avoid her, at least 
in the absence of some distinct indication that the burdened vessel 
was about to fail in her duty. We are of the opinion that the schooner 
had notice of the intention of the tug to hold her course, and thus 
create a situation where disaster was inévitable unless the schooner 
gave way, at a time when there was ample opportunity to hâve avoided 
a collision had she acted promptly and with ordinary skill and pru- 
dence. It was a clear night with the moon shining.brightly. The 
schooner had seen the tug and tow for an hour and a half before the 
collision. Every fact necessary for her to know as to the make up and 
course of the tug and tow was apparent during ail this time. She 
knew, if both vessels held their course and speed, that a collision was 
certain unless she succeeded in crossing ahead of the tug. That the 
tug with her tow, four-fifths of a mile in length, could cross ahead of 
her was, of course, an impossibility. The tug gave no indication of 
changing her course, and the situation was one calling for the utmost 
caution on the part of the schooner. 

It seems improbable that the tug could hâve gone under the 
schooner's stem, with the Phénix, even had she commenced the 
manœuvre at a considérable distance from the point of intersection of 
the two courses, but it is conceded on ail sides, that the moment the 
tug crossed the schooner's course it was impossible for the tug to go 
under the schooner's stern. The tug, by her own négligence, of course, 
had brought about a situation where a collision could be avoided only 
by the prompt intelligent action of the schooner. Can there be a 
doubt that it was her duty so to act? Was she justified in holding her 
course with stubborn détermination when it was demonstrated that 
such action could only resuit in a collision? We think not. The law 
provides that in obeying and construing the rules of navigation "due 
regard shall be had to ail dangers of navigation, and to any spécial 
circumstances which may render a departure from the above rules 
necessary in order to avoid immédiate danger." The rules are not 
to be blindly followed to certain disaster. It behooves every navi- 
144 F.— 42 
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gator to avoid a collision if he can do so and for manifest error, except 
in the jaws of collision, hemust be held responsible. He cannot plead 
that his was the privileged vessel^to relieve him from conséquences 
which were induced by his own lack of prudence and common sensé. 
When the tug crossed the schooner's course she was, according to the 
schooner's own testimony, over 800 feet ahead — we think she Was much 
farther— but instead of taking immédiate action she waited until the 
Phénix and about 500 feet of hawser between the Phénix and the 
Oak Hill had also passed, and then she luffed, and struck the Oak Hill 
at right angles. 

Anderson, who was lookout on the Gladys, testified as follows: 

"Q. And then dld the tug cross. your bowî A. Tes. Q. And was ahead of 
you? A. Yes. Q. And the hawser was ahead of you? A. Tes. Q. And you 
c-ontlnued right on, did you? A. Tes. Q. No orders given? A. No, not to me; 
only, when he was coming close up, the mate came forwarél and told us to 
slack off the sheets. Q. When he gave that order where was the first barge? 
A. We were Just between the first and second barge. Q. You were between 
the Çrst barge and — A, Just In the middle. (The hawser between the first 
and second barge was 1,050 feet.) Q. The first barge had passed you, had it? 
A. Tes. Q. The flrst barge was not forward of your bow, was she? She was 
straight ahead of you, was she? A. No ; the flrst barge had passed our bow 
then, when we got the orders. Q. When you got the orders? A. ïes. Q. 
And the second barge, where was she? A. She was a little on the port side. 
Q. Abaft of your beam or forward? A. No, forward of the beam. Q. For- 
ward of yôur beam? A. Tes. Q. And about how far away? A. About two 
or three ship's lengths. Q. Do you know how the boats came together? A. 
Well, I don't know, because I had no time to see that; I just looked eut for 
myself to run aft. Q. When you cast ofif your head sheets and luffed up, 
what course were you on then? A. I don't know. I was not aft. Q. Were 
your salis shaking? A. No — they were shaking a Uttle — ^the spanker was 
shaklng." 

It seems to us that evèn at this time the safer course was to fall 
away so that the blow, if it came, would be received when the vessels 
were on a parallel or slightly divergent courSes. The testimony is 
in conflict on this question, but we think that the prépondérance of 
proof is to the efïect that to veer away ofïered a fair chance of escape 
and that, in view of the unusual length of the tow, to luff directly across 
the course of the barges was simply to court disaster. 

Aldrich, the expert on navigation, called by the schooner, testified 
as follows: 

"Q. I am placing the schooner there just as a suppositions case ; say she Is 
two or three lengths away and the courses of the tug and tow were cross- 
ing, do you think she could hâve worn six points wlthout striking? A. I 
don't know but what she might. Q. Suppose she was flve or six ship lengths 
away ; there is no doubt about that? A. There Is no doubt about l.t then." 

It is not necessary, however, to décide this question, as the schooner 
may, perhaps, be considered as in extremis at that time. Her initial 
fault was in waiting until she got in this perilous position. If, the 
moment she saw the tug cross her course, she had gone oiï to star^- 
board she would certainly hâve escaped, and she probably would hâve 
done so by coming up into the wind and going ofï on the other tack. 
Her hésitation at the crucial time was inexcusable. She had plenty 
of tïme to prevent a collision after it was évident that' she alone could 
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prevent it, and for her fatal procrastination she must be held in fault 
and bear her share of the loss. 

The decree is reversed, with costs of this appeal, and the causes 
are remanded, with instructions to decree in conformity with this 
opinion. 

LACOMBE, Circuit Judge. So far as the majority of the court 
finds that the Gladys was in fault, because she waited until after the 
Phénix, the first barge in tow had crossed her course before she luffed, 
or because the last point at which the tug could, by change of ma- 
nœuvre, hâve saved the situation was somewhere short of the point 
of intersection, I am unable to concur, because the testimony given in 
the case is to the direct converse of both thèse propositions, and there 
is not a word of testimony supporting either; the majority. of the court 
hâve evidently confused the testimony as to slackening head sails with 
that as to change of helm and course. As to the conflicting testi- 
mony touching the question whether the Gladys should hâve changed 
her course by falling off or by lufïing, I cannot concur in the conclu- 
sion that the prépondérance is in favor of falling oflf, because the ex- 
pert witnesses who expressed that opinion did so upon the assumption 
that she was heading north, while we hâve ail concurred in the finding 
that she was in fact sailing on a N. N. W. course. 



In re ADLER. 

In re NINTH NAT. BANK. 

(Circuit Cîourt of Appeals, Second Circuit. March 2, 1906.) 

No. 111. 

1. BaNKETJPTCT INJUNCTION STAT OF CONTEMPT PeOCEEDINGS. 

Under Banlîr. Act .luly 1, 1898, c. 541, §§ 9, 11, 30 Stat. 549 lU. S. 
Comp. St. 1901, pp. 3425. 3426], it is the duty of a court of bankruptcy 
to stay contempt proceedings against a banlirupt, in a civil suit against 
him in a state court on a debt or claim from which bis discharge would 
be a reiease for twelve months, or until bis right to a discharge bas been 
determined. 

2. SaME DEBTS REtEASED BT DiSCHAEQE FBATJD WHILE AcTING IN FlDUCI- 

aBy Capacitv. 

A judgment had been rendered against a baniirupt in a creditor's suit 
in a State court, requiring him to pay over the amount of the proceeds 
of certain accounts which had been assigned to him by a debtor as se- 
curlty and collected by him ; the court holding that, while there was no 
actua'l fraud on his part, the transfer of the accounts was fraudulent in 
law and voidable. Held, that his indebtedness to the judgment credltors 
of his debtor evidenced by the judgment was not one created by his 
fraud "while acting in a flduciary capacity," within the meaning of 
Bankr. Act July 1, 1898, c. 541, § 17a, cl. 4, 30 Stat. 550 [U. S. Comp. 
St. 1901, p. 3428], but was one which could be proved in bankruptcy and 
which would be released by his discharge, and, the state court having 
acquired no lien upon any spécifie property or fund which gave it priority 
of jurisdiction, contempt proceedings therein to enforce payment of the 
judgment were properly stayed by the bankruptcy court. 

I/acombe, Circuit Judge, dissenting. 
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Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 

Thls Is a pétition by the Nlnth National Bank of New York to review two 
orders made by the District Court for the Southern District of New York. 
The first of thèse orders is dated April 11, 1905, and Is as follows : 

"Ordered, that ail proceedings in a certain suit In the New York Suprême 
Court, County of New York, entitled 'Nlnth National Bank, plalntlff, agalnst 
Marcus A. Adler, impleàded wlth others, défendants,' upon the part of the 
plaintiflf in sald action and its attomeys, agents and servants, be, and they 
are and each of them is hereby stayed as against sald Marcus A. Adler for 
the space of twelve months from the date of the adjudication herein, or !f 
within that tlmè the said bankrupt shall apply for a discharge, then until 
the question of sueh discharge shall be determined. And that said plaintiff 
in said action and its attomeys, agents and servants be, and they are and 
each of them is hereby, enjolned and restrained during said period from fur- 
ther proceeding in said action, and particularly from proceedlng in sald pro- 
ceeding to punlsh the above-named banla-upt Marcus A. Adler as and for a 
«Ivil contempt of said Suprême Court." 

The second order is dated Slay 19, 1905, and is an order denylng a motion 
to vacate the order of April 11, 1905. Adler was adjudicated a bankrupt 
April 10, 1905. 

Nelson S. Spencer, for petitioner. 
Charles Strauss, for bankrupt. 

Before LACOMBE, TOWNSEND, and COXË, Circuit Judges. 

COXE, Circuit Judge. The discussion at the bar and in the brie f s 
has, we think, taken a much wider range than is warranted by the facts. 
The order complained of simply restrains, during the pendency of the 
bankruptcy proceedings, a judgment créditer in tlie state court from 
attempting to enforce its judgment by proceedings to punish the bank- 
rupt for contempt. 

The order was evidently granted under section 11 of the law (Act 
July 1, 1898, c. 541, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3436], 
which provides that a suit, founded upon a claim from which a dis- 
charge would be a release, which is pending at the date of filing the 
pétition, may be stayed until twelve months after the date of adjudi- 
cation, or, if application be duly made for a discharge, then until the 
question of such discharge is determined. 

It is the obvions scheme of the law to protect the bankrupt during 
the pendency of the proceedings from being harassed by process issu- 
ing from the state courts in civil actions. His présence may b6 re- 
quired at any time before the court of référée, and section 7 (30 Stat. 
548 [U._ S. Comp. St. 1901, p. 3424]), defining the duties of bank- 
rupts, directs him to perform acts which practically require his prés- 
ence within call of the court at ail times during the pendency of the 
proceedings. It is manifest that it will be impossible for him to com- 
ply with "ail lawful orders of the court" if he be' required at the same 
time to obey the orders of the state court, and, a fortiori, if he be ac- 
tually imprisoned on civil process, issued out of the state court. The 
bankruptcy act could not be administered under such conditions. 

Section 9 (30 Stat. 549 [U. S. Comp. St. 1901, p. 3436]), provides 
that "a bankrupt shall be exempt from arrest upon civil process" except 
inter alia, when issued from a state court "upon a debt or claim from 
which his discharge in bankruptcy would not be a release." 
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General ordér 13 (32 C. C. A. xvi, 89 Fed. vîi) provides that from 
the date when he is required to appear before the référée the bank- 
rupt shall be subject to the orders of the court in ail matters relating 
to his bankruptcy "and may receive from the référée a protection 
against arrest, to continue until the final adjudication on his applica- 
tion for a discharge," and gênerai order 30 (32 C. C. A. xxx, 89 Fed. 
xii) requires the District Court to discharge on habeas corpus a bank- 
rupt imprisoned upon process in any civil action for the collection 
of a claim provable in bankruptcy. 

It would seem, therefore, that it was the duty of the court to stay 
the contempt proceedings if the claim were one which could be proved 
and discharged in bankruptcy; surely to do so was within the sound 
discrétion of the judge. 

Section 17 provides that a discharge shall release a bankrupt from 
ail his provable debts except those specifically described in the section. 
We think the only exception necessary to consider is the last (clause 
4, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3438]), which excepts such 
debts as "were created by the bankrupt's fraud, embezzlement, mis- 
appropriation, or défalcation while acting as an officer or in any fidu- 
ciary capacity." 

The Suprême Court has held that this subdivision is limited to 
frauds, embezzlements, misappropriations or défalcations of the bank- 
rupt while acting in an officiai character or in a fiduciary capacity and 
does not apply to other debts or obligations fraudulently created. 
Bullis v. O'Beirne, 195 U. S. 606, 25 Sup. Ct. 118, 49 L. Ed. 340; 
Crawfordv. Burke, 195 U. S. 176, 35 Sup. Ct. 9, 49 L. Ed. 147. 

There is hère no prêteuse of embezzlement, misappropriation or dé- 
falcation; it must, therefore, be made to appear that the debt was 
created by Adler's fraud while acting in a fiduciary capacity. That 
it was not such a debt will be apparent the moment the facts regard- 
ing it are stated. 

In 1896 the firm of Lesser Brothers owed the bankrupt $33,500, 
and to secure this indebtedness they transferred to him outstanding 
accounts aggregating about $30,000. 

The petitioner, a judgment créditer of Lesser Brothers, began an 
action in the nature of a creditorS' bill in the state court to set aside 
this, as well as other transfers, as fraudulent and void as against 
creditors. The action resulted in a final judgment, dated January 17, 
1905, finding that Adler had collected $39,897 from said assigned 
accounts and directing him to pay that amount into court to be dis- 
tributed among the parties entitled to receive it "as the court shall 
hereafter direct." 

The court expressly exonerated Adler from actual fraud, the judg- 
ment proceeding on the theory that the transaction was constructively 
fraudulent, the acts of Lesser Brothers being attributable to the trans- 
férées. 

Adler was a creditor of the Lessers and accepted the security trans- 
ferred to him, but he occupied no position of trust in relation to them 
or the petitioner. 
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The debt of the bankrupt is a fixed liability evidenced by a judg- 
ment absolutely owiiig at the time of the filing of the pétition and can 
be proved under section 63a, subd. 1 (30 Stat. 563 [U. S. Comp. 
St. 1901, p. 3447] ). The proposition that it cannot be proved because 
there is no one to prove it seems to us untenable. Undoubtedly it is 
a liability due and owing from thé bankrupt to the petitioner and the 
other creditors of thé L,essers designated by the state court. 

It is not necessary hère to détermine whether the petitioner or an 
officer appointed by the state court should make the proof, but that 
a valid proof can be made we hâve no doubt. 

The petitioner relies upon the décisions of the Suprême Court in 
Metcalf V. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122, and 
Pickens v. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 128, but in 
our view the law as there enunciated bas no application to the facts 
in hand. This is not a case where there is a controversy over the ques- 
tion whether the state court or the court in bankruptcy shall hold 
property or administer a fund adversely claimed. It is not a case 
where a lien actual or contingent has been asserted. There is no such 
property, no such fund and no such lien. About this proposition there 
can be no doubt. The brief of the petitioner contains the following: 

"There never was any spécifie property In Adler's hands to wliich the 
équitable lien of the bank could attach. The property of the Lessers trans- 
ferred to Adler conslsted of accounts, which had been collected by Adler long 
prior to the commencement of the ijudgœent creditors' action. No recelver 
could be appointed of thèse accounts even if It were necessary or proper." 

If the state court had acquired complète jurisdiction over property, 
transferred by the Lessers to Adler, prior to the adjudication, inter- 
férence by the District Court would doubtless hâve been unlawful. 

Although the order complained of is; perhaps, too broad, it is ob- 
vious that its sole purpose was to insure to the bankrupt inviolability 
from arrest during the pendency of the bankruptcy proceeding. 

In ail other respects, if the facts warrant, the state court wîll find 
no difficulty in exercising the jurisdiction confirmed by the Suprême 
Court in the cases cited and can proceed without interférence to admin- 
ister any property in its hands or upon which a valid lien has been 
established, precisely as if the order of April 11, 1905, had never issued. 

The orders ôf the District Court should be affirmed with costs. 

LACOMBE, Circuit Judge. I dissent from the décision of the ma- 
jority of the court, believing such décision to be totally at variance 
with the principles laid .down by the Suprême Court in Metcalf v. 
Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 132. Why, in a 
proper case, an équitable lien will not attach to debts due from busi- 
ness debtors, in part collected and in part in process of collection, I 
do not understand. 
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FRANKLIN COUNTT y. FURRY. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,170. 

1. Writ of Eerob — Mattebs Reviewable — Triai, to Cotjbt, 

On the trial of an action at law In a Circuit Court wlthout a 5ury, the 
court cannot be requirefl to pass on propositions of law presented by coun- 
sei, and assignments of error based on its ruling thereoa présent no 
questions for review by an appellate court. 

2. Same — Questions of Fact — Bill of Exceptions. 

A bill of exceptions, wbich contains no certiflcate of the trial judge 
that it contains ail of the évidence bearlng on the questions sought to be 
reviewed, Is Insufflclent to authorlze a review of questions of fact. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, §§ 2916, 2917.] 

3. Exceptions, Bill of — Amendment. 

Any fault or omission in framlng or tendering a bill of exceptions, be- 
ing the fault of the party and not of the court, cannot be cured by 
amendment at a subséquent term. 

[Ed. Note. — For cases in point, see vol. 21, Cent. Dlg- Exceptions, Bill 
of, §110.] 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

W. S. Cantrell and C. H. Layman, for plaintiff in error. 

I. C. Pinkney and William Jack, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. The action was tried by the court without a jury. 
The errors assigned are of two kinds. 

Certain assignments are based on the court's rulings respecting 
"propositions of law" drawn by counsel and handed to the court as 
if a jury were to be instructed. Thèse assignments présent no ques- 
tion for review. Streeter v. Sanitary District, 133 Fed. 124, 66 C. C. 
A. 190, and cases there cited. 

The remaining assignments are dépendent upon matters of fact, 
and their considération requires the présence in the record of a proper 
bill of exceptions. The judgment was entered at the June term, 1904. 
Within the proper time plaintiff in error prepared a document which 
it styled a bill of exceptions, submitted it to the trial judge for signa- 
ture, and, after signature, filed it in open court. But this document 
is whoUy ineffectuai as a bill of exceptions, because the trial judge 
does not certify therein that it contains ail the évidence given at the 
trial that bears upon the questions sought to be reviewed. The writ 
of error was entered, and the transcript of the record filed, in this 
court on March 15, 1905. After it appeared, on the argument of the 
case, that no questions were properly saved in the record, plaintiff 
in error went into the trial court on October 31, 1905, and procured 
an "amendment to the bill of exceptions" to be signed and filed. This 
amendment (brought hère and filed) contains further évidence and 
the foUowing stipulation: 
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"And It is stïpulated between the parties hereto that the foregolng amende* 
bill of exceptions, together with the original bill of exceptions flled herein, 
contalns ail the évidence offered in said cause upon the trial in the court 
below, the plalntlff Emma P. Furry not hereby waiving her objection to the 
power of the court to grant leave to the sald county of Franklin to amend ita 
said bill of exceptions heretofore flled, and excepts to the rullng and order of 
the court In grantlng such leave." 

The gênerai rule is that a bill pf exceptions must be filed during the 
term at which judgment is entered or within an extension of time 
granted during the term. I£ the party who prépares and tenders the 
bill is not at fault, delay that is occasioned by his adversary or by the 
act of the judge may be excused. Western Dredging Co. v. Held- 
maier, 116 Fed. 179, 53 C. C. A. 625, and cases therein reviewed. 
But the fault hère was that plaintiff in error failed to présent to the 
trial judge for allowance and signature a proper bill of exceptions 
until long after the expiration of the term and the filing of the record 
in this court. "The duty of seasonably drawing up and tenderîng a 
bill of exceptions * * * belongs to the excepting party and not 
to the court. * * * Any fault or omission in framing or tendering 
a bill of exceptions» being the act of the party and not of the court, 
cannot be amended at a subséquent term, as a misprision of the clerk 
in recording inaccurately or in omitting to record an order of the 
court might be." Michigan Ins. Bank v. Eldred, 143 U. S. 393, 13 
Sup. Ct. 450, 36 L. Ed. 163. It is needless to consider the efifect o£ 
consent by the adverse party, for consent was not given. 

The writ of error is dismissed. 



THE EDWIN J. BERWIND. 

(Circuit Court of Appeals, Second Circuit. March 2, 1906.) 

No. 117. 

Coti-TsioN— TuG 4ND Fbebyboat Ckossing— Failube TO Obsebve Passin» 

AOBEEMENT. 

A tug passing up North river In the daytlme neàr the New York piers 
lield solely in fault for a collision with a ferryboat erossing from Hoboken 
to her New York slip, on évidence that the rule which made the ferryboat 
the burdened vessel had been superseded by an agreement by signal, 
Initiated by the tug, by which she was to pass under the ferryboat's stem, 
and which justifled the latter In keeping her course and speed. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

On appeal by both parties from a decree of the District Court of 
the Southern District of New York finding the libelant's ferry-boat 
Hamburg and the steam tug Berwind jointly liable for the damage to 
the ferry-boat occasioned by a collision between them on the llth of 
September, 1903, opposite the foot of Barclay street, North river. The 
decree awarded the libelant half its damages and costs, amounting tO- 
$4,785.97. No opinion was written in the District Court. 
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Henry D. Hotchkiss, for libelant-appellant. 
La Roy S. Gove, for claimant-appellant. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. At noon on the llth day of September, 
1903, the steam ferry-boat Hamburg left her slip at Hoboken bound for 
her slip at the foot of Barclay street, between piers No. 15 and No. 
16, New York. She is a double decked boat about 220 feet in length, 
over ail. There was very little tide, it being the last of the flood. 

The Berwind is about 115 feet long, steers by steam, is easily 
handled, has a horse power of about 800 or 900 and, when crowded, 
is capable of making between eleven and twelve miles an hour. On 
the day in question the Berwind backed out of the slip below pier 
No. 10, North river, at about the same time that the Hamburg left 
Hoboken. The Berwind was intending to go to Jersey City after 
skirting the piers for vessels. She expected to pick up a tow at the 
American Une pier, or between piers No. 13 and No. 14, or No. 14 
and No. 15. At the time of the collision a mud scow was being towed 
down the river on the New York side. It is not possible to détermine 
with accuracy the distance of the scow from the piers further than to 
say that at the moment of collision the Hamburg had passed under the 
stern of the scow and that the Berwind was, and at ail times prior to the 
collision had been, between the course of the mud scow and her tug 
and the New York piers. 

The Hamburg was in charge of her usual complément of officers 
and men; the Berwind, on the contrary, was inadequately manned; 
her master and engineer were below at dinner, the cook was acting 
as lookout, an unlicensed oiler was in charge of the engine and an 
unlicensed deck hand was at the wheel. The Hamburg proceeded on 
her course for the ferry slip, quartering slightly, and had passed under 
the stern of the mud scow when it became apparent that a collision 
with the Berwind was inévitable. The Hamburg then ported and re- 
versed so as to throw her stern away and ease the blow as much as 
possible. 

The bow of the Berwind struck the Hamburg a little aft of amid- 
ships on the starboard side, causing the damage in question. Assum- 
ing that the Berwind was proceeding at moderate speed 350 feet or 
more from the pier head line and that the Hamburg was near the 
middle of the river when they fîrst sighted each other, the Hamburg 
having the Berwind on her starboard hand would hâve been the bur- 
dened vessel but for the fact the rule was superseded by an agree- 
ment between the parties that the Berwind should go under the Ham- 
burg's stern. The Berwind contends that no such agreement was 
made but we are convinced that her contention in this regard cannot 
be sustained. The master of the Hamburg testifies that when he was 
about to pass under the stern of the scow heading for his slip and 
when the Berwind was between piers No. 13 and No. 14, coming up 
the river "hooked up" she blew him two blasts of her whistle and 
he answered with two. That thèse signais were given is admitted. 
McSweeney, who was acting pilot of the Berwind testifies that he saw 
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the Hamburg when he was below pier No. 13, and when the Hamburg 
was four or five piers above her slip and that he then blew two 
whistles. He says, hpwever, that he blew thèse whistles to an Erie 
tug which was backing eut of a slip north of pier 14, with a barge 
lashed to her side; the stern of the tug projecting at the time only 
about 20 feet from the end of the slip. He testifies further that the 
tug immediately answered with two blasts and that the ferry-boat 
blew no signais at ail. The tug was afterwards identified as the Buffalo 
but no one from her was calîed to corroborate this testimony and in 
view of the fact that the master of the Ivins, which was towing the 
mud seow, had already signaled the Buffalo with one blast it would 
seem a superfluous action on the part of the Berwind to signal a sec- 
ond time. In other words when the Buffalo answered the signal from 
the Ivins it was évident that she understood the situation and danger 
from her was averted if, indeed, the situation were such that she could 
at any time hâve backed across the course of the Berwind. The master 
of the Hamburg, corroborated by three of her crew and a passenger, 
testifies positively that he answered the Berwind's signal by two blasts. 
The clear weight of testimony, therefore, is that the signais were ex- 
changed as the libelant contends. It is argued that if this agreement 
were made the Berwind would not hâve attempted to cross the Ham- 
burg's bow. The answer is that if the agreement were not made the 
Hamburg would not hâve attempted to cross the Berwind's bow. The 
master of the Hamburg was an experienced navigator who thoroughly 
understood his business. The navigator of the Berwind, on the 
other hand, was an unlicensed deck hand, and we think it more prob- 
able that he misconceived the import of the signais than one who had 
been crossing the river between Hoboken and New York for nine years 
and who had an expérience of fifteen years as pilot. 

If the starboard hand rule had been superseded by a private conven- 
tion suggested by the Berwind and assented to by the Hamburg no 
fault can be imputed to the latter in keeping on her course to her slip. 
She had agreed to do this and the Berwind had agreed to go under 
her stern. She knew that the ferry-boat was destined for the New 
York slip and under the agreement it was her duty to slow down and 
permit the ferry-boat to cross her bow. Her fault in this respect was 
the sole caij,se of the collision. 

The decree is reversed and the cause is remanded to the District 
Court with- instructions to decree in conformity with this . opinion. 



THE B. L. LEVY. 

(Circuit Court of Appeals, Second Circuit. March 23, 1906.) 

No. 127. 

TOWAGE— IN.TTJBT OV ToW BT COLLISION WITH WliECK— NEGLIGENCE OF TUG. 

A barge in tow of a tug was injured by striking a sunken wreck in mid- 
channel of tlié Hudson river about dusk in the eVening. There were two 
wrecks, one 1,600 feet above tlie other, and each marked by a buoy which 
had not at the time been lighted, but tbere was sufflcient llght when the 
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upper one was passed to see the buoy and the captain of the tug knew the 
location o( both and could hâve avoided the lower one on which the 
barge struck by keeping further to the westward. Eeld, that he was 
in fault for not so doing, and that the tug was liable for the damages. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree of the district 
court, Southern District of New York holding the tug E. L. Levy 
liable for damages to the barge Sumner, which she had in tow and 
which colHded with a sunken wreck in the Hudson river near Dow's 
Point just below Albany. The facts are rehearsed in the opinion of 
the district judge, reported in 108 Fed. 435. 

J. Parker Kirlin, for appellant. 
La Roy S. Gove, for appellee, 

Before LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. We think the tug was rightly held in fault. Her 
navigators knew of the existence of the two sunken wrecks the Mac- 
donald and the Sheffield, and knew their location, in mid-channel. 
However much the light may hâve faded by 10 minutes of 8 on the 
evening of May 19th, there was certainly enough left to disclose the 
présence of a buoy some little distance off. The tug was not in fault 
for starting when she did, nor is she chargeable because on that even- 
ing the wreck buoys were unlighted. Her navigators were entitled 
to assume that the lights would be there, until they found them extin- 
guished. But the principal fault is that when it was found there was 
no light on the Macdonald, those in charge of the Levy did not at 
once take steps to bring their tow further to the westward. They 
passed near enough to the Macdonald to see that her buoy was un- 
lighted (if they failed to notice that circumstance their lookout was 
insufficient), and were thus warned that they might expect to fmd 
the Sheffield wreck-buoy also unlighted. It was about 825 feet be- 
low the Macdonald and before reaching it there was ample oppor- 
tunity to haul over to the westward. It is stipulated that the distance 
from the Sheffield to the westerly Une of the channel was about 175 to 
190 feet, a space sufficient to hâve brought the tow through in safety 
had the Levy acted more promptly. She made no effort however to 
haul over to the westward until within 150 or 200 feet of the Sheffield 
wreck-buoy, and for that neglect must be held liable. 

The commissioner was apparently very libéral in his allowances for 
items of damage, although he rejected and reduced some of the li- 
belant's claims. But the testimony was conflicting, he had ail the 
witnesses before him, and the district court, after examination of the 
exceptions, sustained his findings. We do not find sufficient in tlie 
record to require a reversai on this branch of the case. 

The decree is affirmed, with interest and costs. 
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SUTTLB V. CHOCTAW, O. & G. R. CO. 

(Circuit Court of Appeals, Bighth Circuit. March 16, 1906.) 

No. 2,236. 

"CàSTER AND SEBVANT — InJTJET OF SERVANT — ASSUMED RiSK. 

Plaintiff's intestate was a switchman in the yards of défendant rall- 
road Company, and was dlrected In the nighttime to uncouple a caboose 
from the car ahead in a train. Both cars were equipped with safety 
couplers, as required by lavv, and the caboose had a platfonn across the 
front end, by means of wbich a person could pass from one side of the 
train to the othen The lever of the coupler on the side on which 
plaintiff's intestate then stood was disconnected, and, instead of crossing 
to the other side where the lever could hâve been used, or going upon the 
platform where he could hâve reached and drawn the pin in safety, he 
went between the cars, which were then moving slowly, and, while 
there, stunibled and was run over and kiiled. Held, that having seleeted 
the more dangerous way of performing his duty, when a safe way was 
withln his choice and known to him, he assumed the risk, and that 
there could be no recovery for his death. 

[Ed. Note. — Assumption of risk incident to employment, see note to 
Chesapeake & O. R. Co. v. Hennessey, 38 C. G. A. 314.] 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Sam R. Chew, for plaintiff in error. 

Thomas S. Buzbee (E. B. Pierce, on the brief), for défendant in 
error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS> Circuit Judge. Plaintiff's intestate was a switchman in 
the employ of défendant railroad company, and was, on November 
15, 1903, engaged in the performance of his duties in defendant's 
yards in Booneville, Ark. He was directed to uncouple a caboose 
from a train of f reight cars preparatory to switching it upon a side 
track. The east end of the caboose, and the west end of the box car 
to which it was coupled, were equipped with coupling devices, as re- 
quired by Act Cong. March 3, 1893, c. 196, § 4, 27 Stat. 531 [U. S. 
Comp. St. 1901, p. 3174] ; but at the time in question the lever on 
the south side of the caboose was temporarily disconnected from the 
coupling pin, so that it did not operate. The lever on the north side 
of the box car was in goOd working condition. Thèse cars could 
ordinarily be coupled or lincoupled by operating either of the levers. 
When plaintiff's intestate was directed to uncouple the caboose, he 
was on the south side of the train, which was then standing still. 
The east end of the caboose was furnished with' the ordinary plat- 
form for passage from one side to the other. He passed over this 
platform, turned a switch-, and returned to the south side. The train 
had then started and was moving at a slow rate of four to six miles 
per hour. There is no évidence of any unusual haste or emergency. 
Plaintiff's intestate, either knowing before, or then ascertaining, that 
the lever on the south side of the caboose did not operate the coupling 
pin, went between the caboose and neighboring box car 
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while the train was moving, as just stated, for the purpose of lifting 
the coupling pin with his fingers and thereby disconnecting the 
two cars. This was in the nighttime. While doing this he stumbled 
and fell and was run over by the train. 

The évidence discloses that there were other safe and practicable 
methods open to plaintiiï for uncoupling the cars. On receiving his 
orders, he being on the south side, crossed the platform to the north 
side, turned the switch, and returned to the south side. He might, 
as he had just done, hâve stepped across the platform and made use 
of the lever on the box car. He might hâve sat on the platform and 
safely reached over and drawn the pin with his hands. He might 
hâve given a signal and had the train stopped for the purpose of safely 
disconnecting the cars. Moreover, he might, as he should hâve done, 
declined to expose himself to danger by unnecessarily going between 
the two cars in the nighttime, while they were in motion. 

The foregoing facts are practically undisputed, and are substantially 
the same as hâve been twice expressly passed upon by this court. 

In Morris v. Duluth, S. S. & A. Ry. Co., 108 Ked. 747, 47 C. C. A. 
661, the facts as stated are that: 

"The crew was engaged in plaeing the rear one of two cars whlch were at- 
tached to an engine upon the side track. The plaintiff had turned the switch 
to permit this train to bacli in upon the side traclî. His subordinate bralîe- 
man was riding the train, and it was necessary to uncouple the rear car, so 
that it could be left upon the side traclî. There were two levers, one on each 
side of this train, provided by the Company for the purpose of enabling the 
brakeman to pull the pin between thèse cars and to uncouple them without 
incurring the risk and danger of stepping between them for that purpose. 
The machinery attached to the lever on the plaintiff's side of the train was 
out of order, so that he could not pull the pin by means of that lever. But 
the machinery attached to the lever on the opposite side of the train was in 
working condition, and he could hâve drawn the pin himself, or could hâve 
caused his subordinate to draw it by use of this lever. Notwithstandlng this 
fact, he stepped in between the two cars in the dark, while they were moving 
about four miles an hour, undertook to pull the pin with his hands, and by 
this indiscrétion induced his injury." 

The facts of that case présent a striking parallelism to the case 
now under considération. After stating the foregoing facts, the court, 
speaking by Judge Sanborn, disposed of that case thus : 

"When there is a comparatively safe and a more dangerous way known to 
a servant by means of which he may discharge his duty, it is négligence for 
him to Select the more dangerous method, and he thereby assumes the risk 
of the injury which its use entails. [Citing cases.] * * * The plaintiff 
knew that he could draw the pin and uncouple thèse cars in safety by the 
use of the lever on the opposite side of his train, but he chose to incur the 
risk and danger of walking between the moving cars and of attempting to 
draw the pin with his hands." 

To the same efïect is the case of Gilbert v. Burlington, C. R. & N. 
Co., 128 Fed. 529, 63 C. C. A. 27, wherein Judge Thayer, in a separate 
concurring opinion, uses the following language: 

"I think that the act of Congress, which was passed for the protection of 
Ijrakemen, amounts to a législative déclaration that a brakeman ought not 
to step in between the rails to uncouple a car in a moving train ; and when 
It appears that a brakeman has placed himself in such a situation unneces- 
sarily, not being compelled to do so by stress of circumstances, and receives 
an injury, he is guilty of such négligence as prevents a recovery." 
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The case before us is governed by the principles laid down in tliose 
cases, and on their authority the judgment of the court below 5irecting 
a verdict for the défendant must be affîrmed, and it is so ordered. 



CHISHOLM V. BAGLB ORE SAMPLING CO. 

(Circuit Court of Appeals, Eighth Circuit Marcli 7, 1906.) 

No. 2,260. 

Bankbuptcy — Pbeferred Claims — Sales — Bailment. 

A eontract for ttie réduction of ore between claimant and ttie T. Com- 
pany, the banlirupt's predecessor, provided that the claimant should de- 
liver ore to the T. Company for réduction on a sehedule of treatment 
rates which Included freight to the mill, that settlement for ail ore shipped 
by claimant to the T. company should be based on the latter's weights 
and samples, that, In case of disagreements as to assay values, the same 
should be submitted to certain arbitrators, and that payments for ail 
gold ore delivered should be made by the T. company promptly on agree- 
ment as to assay values, on a basls of $20 an ounce for gold, less 
treatment charges. On delivery of ore each car was numbered and 
weigUed, a test made to détermine moistupe, and samples taken and 
dividèd Into three parts — one for the claimant, one for the T. company, 
and a third for the umplre in case of dispute — after which the ore was 
mixed with ore shipped by others, and It was then Impossible to Identify 
claimant's ore. Ail rlsk of loss through theft or failure of the ore to come 
up to sample value was on the T. company, and settlements were made 
by a check of the latter, in which it was treated as a dèbtor. Held, that 
the coritraçt construed by the parties' method of business opéra ted as a 
sale of ore delivered and not as a bailment, so that claimant was not 
entitled to a préférence In the distribution pf the assets of the T. com- 
pany's bankrupt suceessor. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 
See 133 Fed. 84. 

This is an appeal by the trustée In bankruptcy from an order allowlng as 
preferential a elaim of the Eagle Ore Sampling Company against the estate 
of the General Metals Company, a bankrupt The claim asserted and al- 
lowed was the resuit of transactions under a eontract between the claimant 
and the Telluride Réduction Company. The bankrupt Metals Company, ae- 
quired the business of the Telluride Company, and assumed Its place in the 
eontract, and therafter the dealings were between the claimant and the 
bankrupt. The following abridgement of the eontract suflaciently présents 
those features which require considération; the claimant being therein re- 
ferred to as the Sampler Company, and the predecessor of the bankrupt as the 
Mill Company : "Sald Sampler Company wlll deliver to said Mill Company 

* * * ail of the gold ore which it receives from leasers and from mines 
not under eontract to other réduction works, such ores are to be delivered 
upou the sehedule of treatment rates specified below as Open Rates, which 
include freight to sald mill, dellveries to be f. o. b. Cripple Creek District. 

* * ♦ Settlement for ail ores shipped by said Sampler Company to said 
Mill Company, whether from the leasers or upon regular tlme con tracts, shall 
be based upon the said Mill Company's weights and samples, and sald Mill 
Company is to supply tlje necessary control samples for umplre. In case of 
any disagreements during the flrst year of this agreement as to assay values 
of ore, the same are to be respectively submitted by both parties to one of the 
followiug flrms or individrials for décision for settlement; the party calllng 
for such umplre to hâve the right to make the sélection of one of such um- 
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pires. • * * Payments for ail gold ore delivered by said- Sampler Com- 
pany to said Mill Company shall be respectively made by said Mill Company 
promptly upon agreement as to assay values and shall be upon the basis of 
twenty dollars ($20) per ounce for gold, less the treatment charges as set 
forth herelnbefore respectively." 

Under this contract, ore, other than that now Involved, was delivered by 
the claiinant to the bankrupt and paid for by the latter; but, at the time of 
the institution of the bankruptey proceedings, there remaincd delivories of 
ore of the value of $52,259.57, for which no iiayment hnd been made. The 
contention of the claimant, sustained by the trial court, is that the contract 
contemplated merely a bailment of ore for treatment, that the title thereto did 
not pass to the bankrupt, and that therefore its clalm was of a preferential 
nature. 

Daniel B. Ellis and Charles W. Waterman, for appellant. 
Edward C. Stimson (Curtis Nye Smith, on the brief), for appellee. 

Before HOOK, Circuit Judge, and POLLOCK and CAREAND, 
District Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is conceded that, if the transactions under the contract were 
by way of sale and not bailment, the claimant is a gênerai créditer 
and is not entitled to a préférence in payment over other creditors of 
its class. It will be well, in approaching this question, to first ob- 
serve the settled distinction between a bailment and a sale. 

In Powder Company v. Burkhardt, 97 U. S. 110, 24 L. Ed. 973, 
it was said: 

"It is contended that the question of bailment or not is determined by the 
fact whether the identical article delivered to the manufacturer is to be re- 
turned to the party making the advance. Thus, vvhere logs are delivered 
to be sawed into boards, or leather to be made into shoes, rags into paper, 
olives into oil, grapes into wine, wheat into flour, If the product of the 
identical articles delivered Is to be returned to the original owner in a new 
form, it is said to be a bailment, and the title never vests In the manufacturer. 
If, on the other hand, the manufacturer Is not bound to retum the same 
vfheat or flour or paper, but may deliver any other of equal value, it is said 
to be a salQ or a loan, and the title to the thing delivered vests in the manu- 
facturer. We understand this to be a correct exposition of the law." 

In Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093, 
the rule is thus expressed: 

"The recognized distinction betvreen bailment and sale Is that, when the 
identical article is to be returned in the same or in some altered form, the 
contract is one of bailment, and the title to the property is not changed. On 
the other hand, when there is no obligation to return the spécifie article, and 
the receiver is at liberty to retum another thing of value, lie becomes a 
debtor to make the return, and the title to the property is changed. ïhe 
transaction is a sale." 

While the words usually employed to indicate an intention to trans- 
fer title such as "sell," "purchase," etc., do not appear in the con- 
tract under considération, there is, on the other hand, nothing defi- 
nitely showing that the claimant intended to retain dominion or control 
over the ore or the spécifie content values thereof after delivery to 
the bankrupt. It was provided that settlements should be made on 
the basis of the bankrupt's weights and samples, and that, when the 
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value of a lot of ore was determined by its weight and the assay of 
a sample there should be deducted thereform the charge for treatment 
and the balance should then be paid by the bankrupt to the claimant 
The freig-ht charges to the mill were to be paid by the bankrupt, and 
the amount thereof was absorbed in the specified rates for treatment. 
There is nothing to show that the claimant reserved the right to retake 
possession of the ore delivered, even in the event of a controversy 
over the value. On the contrary, the dispute was to be referred to 
an arbitrator for décision, and the provisions in the contract to that 
effect are followed by one requiring prompt payment by the bankrupt 
upon agreement as to assay values. After the taking of a sample 
of a lot of ore, no condition or restriction whatever was imposed upon 
the bankrupt as to the care, custody, treatment, or disposition of the 
remainder. In other words, the full right of disposition by the bank- 
rupt was not postponed until ascertainment of the value of the sample 
or until payment to the claimant of the amount due. 

While the true construction of the contract, regarding solely the 
letter thereof, is not altogether clear, the features referred to indicate 
the characteristics of a sale, rather than those of a bailment for treat- 
ment and return to claimant of the content values of the spécifie ore 
delivered. 

But whatever doubts arise from the face of the contract are dis- 
pelled by the conduct of the parties under it. It îs a familiar rule 
that, where there is uncertainty as to the true meaning and intent of 
the contracting parties, the construction which they themselves hâve 
put upon it by their voluntary course of practice, when no controversy 
existed, is always to be given very great, if not controlling, eflfect. 

This is the way the business was conducted at the bankrupt's mill : 
Upon arrivai, a car load of ore which was given a lot number was 
weighed, and afterwards the empty car; the gross weight of the ore 
being thereby ascertained. Subsequently a test was made to dé- 
termine the amount of moisture. During the crushing of the ore one- 
fiftieth part, supposed to represent as accurately as possible an average 
of the whole, was automatically removed for a sample, and this por- 
tion was then run through another. set of roUs and ground more 
finely. From this was taken a smaller sample, varying from 12 to 
15 pounds, which in turn was ground still finer, and from it the final 
sample lot of 18 or 20 ounces was taken. This final sample was 
divided into three parts ; one for the claimant, one for the bankrupt, 
and the third for the umpire or arbitrator in case of dispute. Now 
the remainder of the original lot of ore when crushed or rolled and 
ready for treatment was put upon the beddîng floor of the mill and 
mixed with ore shipped by other parties. No attention was there- 
after paid by the claimant to its disposition by the bankrupt, nor was 
any attempt made to préserve its identity until payment upon the 
sample basis. It was then impossible to teîl which was the claimant's 
ore and which the ore of others. The claimant had a représentative 
at the mill who was fuUy cognizant of this procédure. AU risk of 
ioss through theft or failure to corne up to sample value by reason 
of defective processes or otherwise was upon the bankrupt, and not 
upon the claimant 
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Again, settlements upon the sample basis were made by the de- 
livery to the claimant of voucher checks, to which was attached a 
form of receipt for its signature. Upon the face of each' check ap- 
peared the words "The General Metals Company to the Eagle Ore 
Sampling Company, Dr." The amount of the check was expressed 
to be "in payment" for the ore indicated thereon by lot numbers. 
The détachable receipt specified that the amount was "in full payment 
of the above account." Tt also appears that the président of the 
claimant had at various times granted the bankrupt short extensions in 
the payment of the checks. 

In view of the foregoing, it seems clear to us that the parties acted 
under the contract as though the transactions were sales of the ore 
upon the basis of the assay values of samples, and that this voluntary 
construction of theirs, before any controversy arose, is more in har- 
mony with the letter of the contract than in conflict with it. 

The order of the District Court is reversed, and the case remanded 
for further proceedings in accord with this opinion. 



PERU PLOW & IMPLEMENT CO. v. HARKER. 

(Circuit Court of Appeals, Elglitli Circuit March 10, 1906.) 

No. 2,269. 

1. COBPOBATIONS — CONTBACTS — ULTBA ViEES — CONTBACT IMPEEVIOUS TO COJ> 

LATEEAL ATTACK BT aTEANGEES. 

An executed contract or conveyance to which a corporation Is a party 
Is not open to collatéral attack by a étranger to it on the ground that its 
mailing or acceptance was beyond the power of the corporation. 

[Ed. Note.— For cases in point, see vol. 12, Cent. Dig. Corporations, 
§§ 1548-1550.] 

2. Conversion — Chattel Mobtgage and Right ot Possession of Thied Paett 

No Défense. 

It is not a complète défense for a étranger who has wrongfully taken 
property from the possession of the owner and converted it to his own 
use that a third party had the right to the possession of It to secure 
payment of a debt for a small percentage of Its value. 

[Ed. Note.— For cases In point, see vol. 47, Cent. Dig. Trover and Con- 
version, §§ 163-166.] 

S. Same — Demand Unnecessaet Whebe Défendant Seized Pbopeett. 

A demand is not a prerequisite to an action of conversion by the owner 
against a stranger who wrongfully tooli the possession of the property from 
him. 

[Ed. Note. — For cases In point see vol. 47, Cent Dig. Trover and Con- 
version, § 58.] 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Joe Kirby, for plaintifï in error. 

H. C. Preston (J. L. Hannett, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 
144 F.— 43 
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- S ANBOÈN, Circuit Judge. The Peru Plow & Implement Com- 
pany, a Corporation dfthe State of lowa, brought an action against tlie 
défendant, Hztket, for conversion of a stock of dry goods of the 
alMged value bf$9i600. The plaintiff alleged in its complaint the 
diverse citizenship of the parties, its incorporation, that Lewis F. 
Phillips was on 'Jiinè' 4, 1904, thé owner of the goods, that the de- 
fendant then sëizéd and converted them to his own use, and that 
Phillips had assiigried his right of action for the conversion to the 
plâiritiff. The défendant answerëd that Phillips was on April 30, 
1904, the owner of the stock of goods which was wbrth not exceed- 
ing fSjOOO, thaï he ôwed the défendant $3,581.30 thérefor, that on 
that day Phillips gave him a chattel mortgage of this stock to secure 
thFs '%ht, that afterwàrds Phillips authorized him to take posses- 
siorf'oï-ahd sell the goods to pay the debt, and he did so. The new 
matter in the answer is 'denied without a reply ùnder the provisions 
of thë-Code of South JDakota. The plaintiff introduced évidence 
which tended to show that Phillips was the owner, and was in the posses- 
sion of the goods on May 28, 1904, that the défendant seized them on 
that day without the knowledge or consent of Phillips and converted 
them to his own use ; that the plaintiff is a corporation of the state of 
lowa organized to buy and sell agricultural implements and other ar- 
ticles oflike character, that Phillips assigned his right of action for the 
conversion of the goods to the plaintiff for value on February 20, 1905, 
that on May 27, 1904, Phillips had madè a bill of sale of the stock to 
onè Grimes to secure a; debt of $800 which he owed to a fîrm in which' 
Grimes was a partner, but that none of the goods were taken under 
this : bifl , of sale, and ttie debt of $800 secured theréby was subse- 
quently paid. When this évidence had been elicîted, and the plain- 
tifï hadi rested his case, the court upon motion of the défendant, with- 
out receiving any évidence on his behalf, directed the jury to return 
a verdict in his favor, and this ruling is assigned as error. 

The eyidence which has been recited seems to be suffîcient, in the 
absence' of countervailing testimbny, to^ sustain a verdict for the 
plaintiff.. Tl^e seizure by a stranger without right of goods in the pos- 
session of an owner créâtes a good cause of action in favor of the 
latter and in- favor of his assignée. Gounsel for the défendant endeavor 
to escape from this conclusion on the ground that the acceptance 
of the assignment of ^the claim was beyond the powers of the Peru 
Company, and on the gi-Ound that the bill of sale tO Grimes deprived 
Phillips ôf any cause of action for the seizure and conversion of 
the propefty. But an executed contract or conveyance is not open 
to collatéral attack by Etrangers to it, upon the ground that a cor- 
poration which is a party to it was without power tO; make or to 
accept it. It may be successfully questioned by no one but the state 
ând thèse who are parties or privies to it. Rogers v. , Nashville. 
C. & St. L. Ry. Co., 91 Fed. 299, 317, 33 C. C. A. 517, 535, and cases 
there cited. The assignment of the cause of action in this case has 
been exeaUjted.. Phillips s has conveyed away his right to it, and is 
estopped from denying that liis title to it is vested in the plaintiff. 
It has vestéd in the Peru compariy. The title that company has te- 
ceived' may be a defeasible title but until the state or Phillips directly 
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attacks the assignment, it is impervious to tlie collatéral attacks of 
third parties. 

Nor did the fact that the day before the défendant seized the prop- 
erty Phillips had given a bill of sale of it to Grimes to secure a debt 
of $800, which was afterwards paid, conStitute any défense to this 
action. The défendant had no right to the property or to its posses- 
sion by virtue of the bill of sale to Grimes. He admitted in his an- 
swer that the stock w.as worth $3,000, and that Phillips owned it 
on April; 30, 1904. There was évidence that the latter was in pos- 
session of it at that time and on May 28, 1904, when the défendant 
took it f fom him without his knowledge or consent. The only efïect 
which the bill of sale to Grimes could possibly hâve had in this case, 
if the dèbt it secured had not been paid, would hâve been to reduce 
the amount of the plaintifï's recovery by the sum of $800, and inter- 
est. As the debt had been paid it was without efïect. As the case 
stood at the time the verdict was rendered, the défendant was a 
stranger to Phillips and to the property, who had taken it from the 
possession of its owner without right. It is not a complète défense 
for a stranger who has wrongfully taken property from the posses- 
sion of the owner and converted it to his own use that a third party 
had a right to the possession of it to secure payment of a debt for 
a small percentage of its value at the time of the taking. Anderson 
v. Goudberg, 51 Minn. 294, 53 N. W. 636. 

The suggestion is made by counsel for the plaintiflf that the ver- 
dict was directed, because there was no proof of any demand of the 
property or of its value before the commencement of the action. 
Counsel for the défendant do not now claim that such a demand was 
necessary, and it is plain it was not. A demand of goods or of their 
value is not a prerequisite to an action of conversion by the owner 
against a stranger who took them from his possession and appro- 
priated them to his own use without right. 

The évidence was sufficient to sustain a verdict for the plaintiff and 
the judgment below is reversed, and the case is remanded to the 
court below, with instructions to grant a new triai. 
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THE TRANSFER NO. 10. 
THE WILLIAM J. McOALDIN. 
(Circuit Court of Aipîieals, Seicond Circuit. February 28, 1906.) 
' No. 100. 

OoiiUSION— TUQB WITH TOY^rr-MpTUAL FaTJLT. 

The tug McCaiain, with a schooner In tow on a" hawser, was proceed- 
Ing' eàstWard In East river between North Brothers Island and the 
north sliore, when hé*i itow came Into collision with a car float on the 
slde of the tug Transfer No. 10. The tide was flood runnlng eastward 
at four miles an hour or more, and the McCaldin wa?, making 12 miles 
an hour by the land. She had foUowed the Transfer, and the latter 
had rotinded to for the purposé of maklng her landing against the tide 
at the Oak Point docks, towàrd Which she was proceedlng when the col- 
lision occurred. The McCaldin was within slght of her for a considérable 
distance, but kept her speed and passed between the Transfer and the 
docks. Eeld, that the McCaldin was in fault for not reducing speed to 
stéerage way only and turning toward the other side of the channel so 
as to pass under the' stern of the Transfer. Held, also, that the Trans- 
fer was also in fault, because the approach of the McCaldin and her tow 
at Bucb high rate of speed created "spécial clrcumstances" and required 
her, under article 21 of the international navigation rules, as amended 
by Açt May 28, 1894, c.'SS, 28 Stat. 82 [U. S. Comp. St 1901, p. 2870], to 
take action to avert the collision, whiph she could hâve done by holding 
herself against the tide until the tùg ànd tow had passed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a deeree of the District Court, 
Southern District of New York, holding the steam tug McCaldin solely in fault 
for collision between her tow the schooner James Young, and a car floàt in 
tôw of the steam tug Transfer No. 10. The transfer was bound from Jersey 
City to the docks of the New Haven Rallroad at Oak Point opposite to North 
Brother Island. She had a car float lashed to each side and projecting 200 
feet beyondtbe stem of the tug. She proceeded along the river till about In 
front of the docks, when she blew a si^al to indicate her arrivai to those in 
charge, and, passing on, roùnded to under a port wheel. The tide was flood, 
runnlng to the eastward, and tbls maneuver brought her around so as to 
breast the tide. Thereupon she moved on across the channel to make her 
landing. When about half way across she (or rather her starboard float) 
collided with the starboard side of the schooner. The McCaldin had followed 
the Transfer, herself towing the schooner on a hawser of 40 fathoms. She 
was navigating about in midchannel. 

La Roy S. Gove, for appellant. 
Wm. Greenaugh, for the Transfer. 
James Forrester, for libelant. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The district judge decided the cause 
at the conclusion of the trial with a brief oral statement of the grounds 
for his décision. This court is not sufficiently informed to prépare a 
detailed statement of facts in the case, because of the very unsatis- 
factory condition of the record. The most important testimony as to 
location and movements of the vessels was given by witnesses who tes- 
tified with a chart before them. In conséquence, instead of stating 
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that a vessel was at such or such a point, describing it, they state that 
she was at the point marked A or B or X, or that she had proceeded 
on the course marked C. This chart, however, has been lost, and most 
diligent search has failed to discover it. Under the circumstances, it 
would be hopeless to undertake a narrative of the movements of the 
vessels. The most we can do is to indicate what, in view of what 
seems to be undisputed testimony, should hâve been the conduct of 
the respective navigators. 

First. As to the McCaldin. Her évidence, including the testimony 
from the schooner, is itself of a most imsatisfactory character. The 
master of the schooner testified that the McCaldin passed 1,000 feet 
in front of the Transfer, but nevertheless the latter's float came in con- 
tact with the schooner, which only had her own length and 40 fathoms 
to go, in order to pass clear herself. And this, although the McCaldin 
and tow were going "hooked up," full speed, with a four mile tide, 
while the Transfer was crossing the tide. The mate makes the dis- 
tance at which McCaldin and Transfer passed 500 feet or more, but 
that also, if the testimony as to speed is truthful, must hâve been im- 
possible. Still more unsatisfactory is the testimony from the McCal- 
din's deck. Unfortunately her master who was at the wheel died two 
weeks before the trial. Possibly he might hâve given a dilïerent as- 
pect to the case, but we hâve to décide upon what is before us, and must 
take the mate's story as that of the McCaldin. It is apparent from 
his testimony that he at first located the Transfer on the chart at a 
place where there was only three feet of water. When his attention 
was called to that, he then located her "half-way ofï the island," and 
pointed out the location on the chart. He had already testified that he 
did not see her sooner nor until he got abreast of her, because of build- 
ings on North Brother Island ; and yet it would appear that, from the 
place where he finally located her, the Transfer could be seen a con- 
sidérable distance down the river. The same witness further testified 
that the speed of the McCaldin in still water, with such a schooner in 
tow, was eight miles. The schooner had foresail and main jib set, the 
wind was a seven-knot breeze from W. N. W., favorable but not pro- 
ducing much efïect on the schooner, because the jib was in the lea 
of the foresail and the foresail was hauled right fore and aft. But 
certainly the wind was not operating to check the speed of the tow. 
The tide was flood, running eastward, very strong, four miles and over. 
This same witness testified the McCaldin was hooked up and going 
full speed, and yet stated and persisted in the statement that they were 
proceeding only six miles an hour by the land. 

From the testimony, we conclude that the master of the McCaldin 
must hâve seen the Transfer as they were both drawing on towards 
the Oak Point docks. Manifestly she was in front of him, and the 
chart indicates nothing to obstruct his view. The master of the Trans- 
fer had seen her behind him below the Sunken Meadow, and again 
when he began to turn. The mate of the McCaldin, as soon as he 
saw the Transfer, knew what she was and where she was bound. It 
must be assumed that the master had the same knowledge. When 
she passed by the railroad docks on a flood tide, he must hâve under- 
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stood that she was intending to swing around and make her landing 
against the tide, or quartering it. The évidence is;that in the majority 
of cases the landing is so made, and it is common knowledge that such 
a maneuver is of fréquent occurrence in a strong tide. In a river 
through which many vessels are constantly passing, he was approach- 
ing a narrow channel — from the black buoy oflf North Brother Island 
to the light at Oak Blufï, just beyond the docks is a Httle over one- 
eighth of a mile, between 700 and 800 feet. Through this the tide ran 
at more than 4 miles an hour with a set over to Oak Point which makes 
it necessary to keep in midchannel. Nevertheless, with knowledge that 
the Transfer was probably maneuvering to make her dock somewhere 
ahead of him and on his starboard hand, he rushed on at full speed, 
steam,' wind, and tide bringing it up probably to more than 12 miles 
an hour, thereby materially short ening the time within which the sig- 
nais could be exchanged and maneuvers executed when the vessels 
came in sight of each other. We are of the opinion that thèse spécial 
circumstanees called for a réduction of speed to what was barely sufïi- 
cient to keep steerage. Moreover, if the location which the mate 
finally indica,ted on the chart as the place where the Transfer was 
when he first saw her was what the testimony seems to indicate it was, 
the McCaldin's master ought to hâve seen her heading for her docks 
at a sufïicient distance to hâve hauled over more towards the island 
and put himself in position to navigate according to the starboard 
hand rule. We concur with the district judge, therefore, in holding the 
McCaldin in fault. 

As to the Transfer. Whether or not it was through any fault of 
hers that the McCaldin was not sooner seen need not be discussed. 
When she was seen the observer ought to ha.ve appreciated that she 
was in péril. She was then opposite the dock on the island, in mid- 
channel with a very strong tide. She could not stop her tow. If she 
tried to swing to the west, the set of the tide would probably drive 
her tow ashore. If she turned sharply and at once, she might perhaps 
hâve worked over to the east and slipped under the stern of the Trans- 
fer, but in such close quarters in a strong tideway it could not be ex- 
pected that her tow would escape. It would probably hâve been 
swept down on the Transfer. There were "spécial circumstanees" 
which are to be duly regarded when navigating under the statutory 
rules, and which certainly warranted a departure from rule 31, re- 
quiring a privileged vessel to keep her course and speed. And, indeed, 
that very rule was amended in 1894 by adding : 

"When, In conséquence of thlck weather, or other causes, such vessel flnds 
herself so close that collision cannot be avoided by the action of the glvlng- 
way vessel alone, she also shall take such action as wlll best ald to avert 
collision." 

We think the Transfer should hâve held herself, as she very easily 
could, against the tide and allow the tug and tow to pass. 

There has been much discussion upon the argument as to whether 
the place was one which called for the sounding of "bend" signais, 
but that point need >not:be decided. The resuit would be the same 
either way, because, as we held in The Wàterman and Transfer No. 
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8, 96 Fed. 353, 37 C. C. A. 462, when bend signais are required, they 
should be blown by both vessels, and in this case neither blew one. 

The decree is reversed, with costs to the McCaldin against the 
Transfer, and the cause remanded to the District Court, with instruc- 
tions to decree in conformity to the views above expressed. 



UANCEL et al. v. GOODYEAR SHOE MACHINERT CC, CE PORTLAND, 

ME. 

(Circuit Ck)urt of Appeals, Second Circuit. March 2, 1906. On Motion to 
Amend Mandate, April 23, 1906.) 

No. 104. 

COBPOBATIOIÎ.S — ASSIGNMENT OF COrTTBACT SUIT AQAINST ASSIGNEE. 

A bond executed by one corporation to anotlier which it succeeded In 
business, and wliose entire property and assets it tiad purchp-sed, by which 
it covenanted to pay and discharge ail debts, liabilities, and obligations 
of the obligée, and to adopt, perform, and fulfill ail of Its contracta and 
engagements, créâtes a direct and primary llability of the purchaser in 
equity on a contract assigned as a part of the assets, and the assigner 
is not an indispensable pàrty to a suit thereon against the assignée. 

[Ed. Note. — For cases In point, see vol. 12, Cent. Dig. Corporations, 
§ 2316.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 137 Fed. 157. 

This is an appeal from a decree in equity, entered In the Circuit Court for 
the Southern District of New York, directing the spécifie performance of a 
contract to pay the sum of $5,000 annually to the complalnants as the Per- 
sonal représentatives of Christian Dancel, deceàsed. The contract was made 
originally between Dancel and a Conneçtlcut corporation of the same name 
as the défendant, subsequently the défendant, a Maine corporation, having 
taken over the property of tlie Conneeticut corporation, executed a bond 
providing that it would assume ail the obligations of the latter, Including 
the agreemeut to pay for letters patent, No. 459,030, which had been assigned 
by Dancel, the patentée, to the Conneeticut Company. The contract provided 
that the said sum of $5,000 should be paid annually while the patent re- 
mainéd in force. The patent does not expire until September, 1008. 

The controversy bas frequentiy been before the courts. On motion to re- 
mand, 106 Fed. 551 ; on demurrer, 109 Fed. 333 ; on writ of error to this court 
to review judgment in action at law, 119 Fed. 692, 56 C. C. A. 300; on de- 
murrer, the court directing that the bause be transferred to the equity cal- 
endar, 120 Fed. 839. 

The opinion of the Circuit Court, which resulted in the decree from which 
the présent appeal Is taken, will be found in 137 Fed. 157. 

Edwards H. Childs and Henry W. Taft, for appellant. 
J. Philip Berg and Roger Poster, for appellees. 

Before TOWNSEND and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts). This cause has been 
so frequently before the courts and has been so thoroughly discussed in 
ail its aspects that very little need be added to the opinion of the judge 
of the Circuit Court, where ail the salient facts are recited. 
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Indeed, our own opinion, when thp case vvas hère on writ of error, 
practically disposes of ail questions involved, except that in that case 
the allégation of the complaint that the défendant agreed to assume 
the obligation of the Connecticut company to make the annual pay- 
ments under the Dancel contract was expressly admitted in the an- 
swer; hère it is denied. Owing to the novel character of the question 
presented this court gave the case the most careful considération and it 
is unnecessary to reiterate what was there decided. Not only did the 
court hold that the action should hâve been in equity, but also that it 
might be transferred to the equity side of the court. The suggestion 
that the judgment be reversed without préjudice to an application for 
leav£ to reframe the complaint into a bill in equity was not made 
thoughtlessly, but after careful considération of the entire situation 
both on the facts and the law and was in the interests of a speedy, 
orderly and economical administration of justice. Having, in a sensé, 
invitèd the complainants to transfer their cause from the Circuit 
Court, sitting to hear actions at law, to the same court, sitting to hear 
actions in equity, it is hardly to be expected that, in the absence of some 
controUing authority, this court, assuming its power to consider the 
question, will change its opinion as to the jurisdiction of the Circuit 
Court to entertain the cause in equity. 

The défendant is in the tribunal of its own seeking; ail necessary 
parties and ail the facts are before the court; the permission to re- 
plead in such circumstances is, therefore, largely a matter of pro- 
cédure. Entertaining this view we do not feel justifîed in certifying 
the question to the Suprême Court. 

The only remaining question requiring considération is, did the de- 
fendant agrée to assume the obligations of the Connecticut company? 
As before stated, the answer in the suit at law expressly admitted that 
the défendant did so assume and the complainants insist that the ad- 
mission should be received as évidence in support of their contention. 
As the answer was verified by the defendant's attorney we prefer, how- 
ever, to rest our décision upon the other évidence. 

We think the finding that the défendant assumed the obligations 
of the Connecticut company is fully sustained by the proof. The rea- 
sons for this fînding are dearly stated in the opinion of the Circuit 
Court and need not be repeated. The évidence tending to show the 
complète absorption of the Connecticut company by the défendant and 
the assumption of ail the former's liabilities was largely derived from 
the defendant's own books, or books of the Connecticut company in 
the possession of the défendant and in which the défendant had made 
entries. Thèse books were, we think, sufficiently identified and authen- 
ticated. 

It is manifest from the record that the Connecticut company is de 
facto, if not de jure, defunct; it can hâve no possible interest in the 
controversy; and, even if not actually dissolved, its présence on the 
record can serve no useful purpose, even were it possible to reach it 
with process. 

The decree is afKrmed. 
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On Motion to Amend Mandate. 

It has been the uniform practice in this circuit to alîow interest 
upon decrees in equity causes pursuant to the provision of subdivi- 
sion 3 of rule 30 of this court (90 Fed. clxviii, 31 C. C. A. clxviii). 
It is therefore unnecessary to amend the mandate. 

The motion is denied. 



THE GLADIATOR. 

(Circuit Court of Appeals, Second Circuit. March 23, 1906.) 

No. 155. 

Collision — Ttjgs Meeting in East Rivée — Contbibutoky Faxilt. 

Tlie tug Senff, with a car float in tow on her side, was passing down 
about the middle of the East river wlth an ebb tide at a speed of about 
nine miles an hour, wtieii tlie Gladiator, also with a float, came out from 
her slip on the Manhattan side intending to go up the river. Passing 
signais of tv?o whistles were exchanged, but the Gladiator failed to swing 
to port and eontinued across the river, until a collision occurred between 
her tow and the Senff. The SenfC changed her course toward the 
Brooklyn shore, but kept her speed. Held, that she was chargeable with 
contributory fault in not stopping and backing; it having been évident 
for some time before the collision that for some reason the Gladiator 
was not conforming to her agreement. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon an appeal from a decree of the District 
Court, Southern District of New York, holding both vessels in fault 
for a collision between the Senff and a car float in tow of the Gladia- 
tor. The collision happened in the East river near the Brooklyn 
Bridge, and the opinion of the district judge is reported in 133 Fed. 
876. 

La Roy S. Gore, for appellant. 
C. S. Haight, for appelîee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. AU discussion as to the propriety or impro- 
priety of the navigation of the Gladiator, a subject discussed at sortie 
length in the appellee's brief, is eliminated by reason of the circum- 
stance that she has not appealed. Not having done so, she cannot 
be heard hère to dispute the finding that she was guilty of a fault 
contributing to the collision. 

As to the Senff, we cannot overlook the circumstance that ail the 
witnesses were seen and heard by the District Judge, and that the 
propriety of her navigation is largely dépendent upon the conclu- 
sions reached as to spécifie facts upon conflicting testimony. After 
the exchange of two-blast whistles with the Gladiator, she was en- 
titled to proceed and cross the bows of the latter and to expect the 
latter to assist in such maneuver. And, like other vessels thus priv- 
ileged, it was her duty to hold her agreed course and her speed 
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as long as it was possible for the other vessel to avoid her, in the 
absence of some distinct indication that the Gladiator was a,bout to 
fail to keep her promise; to swing to pôirt. " It was soon manifes't, how- 
ever, that for some r^ason or other the Gladiator was not conform- 
ing her course to her signais, and the district judge held that such a 
condition of affairs continued so long that it should. hâve been ob- 
vions to the Senflf that the limit of safety was passed, and that she 
herself should arrange her navigation accordingly — by stopping and 
backing, since she could not swing any further to port. Since the 
testimony varies greatly as to the distance traversed by the Gladiator 
without making her promised change to port-^som'e witnesses put- 
ting the collision within 25 to 50 feet and others 400 feet from the 
Brooklyn shore — we are satisfied that the conclusions of the District 
Judge shoùld not be disturbed. 
The decree is affirmed, with icosts of this court to the appellee. 



DE LONG HOOK & BYB CO. v. FRANCIS HOOK & EYB & FASTENBR CO. 

(Circuit Court of Appeals, Second Circuit Marcli 7, 1906.) 

No., 260. 

Tradb-Mabks and Teade-Names — Unfaib Compétition— Simiutude in Dbess 

OF GOODS. 

Certain forms and styles of cards, used by défendant and containing 
books and eyes of its manufacture as dressed for marliet, Tield not to 
bave sueb similitude to ttiose of complainant as to constitute infringe- 
ments or to malie a case of unfàir compétition, and otbers held to in- 
fplnge. 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York. 
For opinion below, see 139 Fed. 146. 

Edmund Wetmore and W. C. Strawbridge, for appellant. 
C. E. Rushmore, for appellee. 

Before WAtLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. We hâve carefully examined the proofs in this 
case, which involves merely a question of infringement. That ques- 
tion turns upon numerous détails, varying in différent exhibitS, and it 
would not be profitable to enter into a minute discussion of the évi- 
dence. We think complainant's Exhibit No. 6, being the one with 
center label "See that hump" printed in red, is thereby differentiated 
so much from the cards of the défendant that the latter hâve not 
a sufficient similitude to constitute them infringements of such card 
(Exhibit No. 6)i And the decree should be modified accordingly, 
as the défendant has not infringed as to them. 

The decree is further modified in so far as it enjoins the white 
cards bearing white hooks of the "Adélaïde," "Niagara," "Waldorf," 
and "Astoria" brands, since they are differentiated by their color from 
complainant's cards, which are blue. 
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We are also of opinion that defendant's Niagara cards with the 
black hooks are sufficiently differentiated in détails of collocation 
from complainant's cards to escape the charge of infringement. 

We are also of the opinion that cards of défendant, which do not 
otherwise infringe, do not become infringements merely because de- 
fendant affixes invisible eyes to them in the wav shown in the Ex- 
hibit "C. C. A. No. X March 1906," filed with t'his opinion. 

With thèse modifications, we affirm the opinion below, without costs 
to either party. 



LA MANXA, AZEMA & FARXAN v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 26, 1900.) 

No. 05 (3,443), 

CuSTOMS Dtjties — Classification — Recipeocitt — Aicohol ht Pbesebved 
Fbuit — "Spibits." 

The reciprocal commercial agreement witli France (30 Stat 1774), ne- 
gotiated under Tariff Act July 24, 1897, c. 11, § 3, 30 Stat 203 [U. S. 
Comp. St 1901, p. 1690], which allows a réduction of duty on "brandies 
or other spirits," held to supersecle the provision of a différent rate by 
Schedule G, § 1, par. 263, of said act (30 Stat 171 [U. S. Comp. St 1901, 
p. 1651]), on the alcohol in excess of 10 par cent found in fruit preservecl 
In spirits. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

In the décision below the Circuit Court aflirmed without opinion a décision 
of the Board of United States General Appraisers, which had aflirmed the as- 
sessment of duty as to excess alcohol surrounding cherries imported under 
the provisions of the tariff act of 1897 by the collector of customs at the port 
of New York. The subject of the controversy consisted of fruit preserved In 
spirits, imported from France. The collector imposed thereon a duty of 35 
per cent, ad valorem, with an additlonal duty of $2.50 per proof gallon on the 
alcohol found In the goods in excess of 10 per cent, under the provisions of 
Tariff Act July 24, 1897, c. 11, Scliedule H, § 1, par. 263, 30 Stat 171 [U. S. 
Comp. St. 1901, p. 1651], the pertinent part of which reads as follows: 
"Fruits preserved In • • • spirits, • • • If containing over ten per 
cent, of alcohol and not specially provlded for in this act, thirty-five per 
centum ad valorem and in addition two dollars and flfty cents per proof gal- 
lon on the alcohol contained therein in excess of ten per centum." The im- 
porters contended that the rate on the alcohol should hâve been $1.75 per 
proof gallon, on the ground that said paragraph was superseded, so far as It 
relates to alcohol, by the reciprocal commercial agreement with France (30 
Stat 1774) negotiated under section 3 of said act (30 Stat 203 [U. S. Comp. 
St 1901, p. 1600]), which contains this provision: "On brandies, or other 
spirits manufactured or distiiled from grain or other materials, one dollar and 
seventy-five cents per gallon." 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The décision of the court below is reversed, upou 
the authority of U. S. v. Wile, 130 Fed. 331, 64 C. C. A. 577. 
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WESTERN ELECTEIO CO. V. GALESBURG UNION TELEPHONE CO. 

et al. 

(Circuit Ctourt of Appeals, Seventh Circuit January 26, 1906.) 

No. 1,163. 

Patents— Infeingementv-Telephonb Switchboards. 

The Scrlbner patentj No. 669,708, for apparatus for téléphone switch- 
boards, the principal feature of which Is the use of electrlc lamps as 
signais to Indicate whether a Une with which connection is made is 
free or busy, together with the mechanical means shown for operating 
such signais, construed, and, as llmited by the prior art, held not in- 
fringed. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Northern District of Illinois. 

The suit in the Circuit Court was to restraîn infringement of letters patent 
No. 669,708, issued March 12, 1901, for an improvement in apparatus for 
téléphone switchboards. 

The elaims relied upon are 6. 7, 8, and 11. as f ollows : 

6. The combination with a teiephone-llne, of a relay responding to cur- 
rents in the Une, a local circuit including a source of current, a resistance- 
coil, and a Une-signal lamp, controlled by the relay, the line-signal being 
assoeiated with a spring-jaelî of the Une, a conneeting-plug for use with 
the spring-jacli, a ciearing-out-signal lamp assoeiated with the connecting- 
plug, and switch-contacts adapted to close a shunt-circuit through the clear- 
ing-out-signal lamp about the line-signal lamp and the contact-points of the 
relay when the plug is inserted into the spring-jack, substantially as de- 
scribed. 

7. The combination with a telephone-line provided with a switch at the 
substation for closing the iine-circuit while the téléphone is In use, of a 
relay and a source of current in the line at the central station, a spring-jaclî 
connected with the Une, a line-signal lamp assoeiated with the spring-jack, 
a local circuit controlled by the relay Including the line-signal lamp, a 
branch from one terminal of the signal-lamp to an insulated contact-pieee In 
the spring-jack, a plug for making connection with the line, " conductor 
terminating in a contact-piece in the plug adapted to register with the sald 
Insulated contact-piece in the spring-jack, forming the terminal of a con- 
ductor Including a clearlng-out-signal lamp and connected with the remalning 
terminal of the line-signal lamp, substantially as described. 

8. In combination, two telephone-lines, each terminating in a spring-jack 
and each including a relay and a source of current adapted to respond to 
current in the line during the use of the substation instruments, a connecting- 
plug in each spring-jack, a device in each piug-clrcuit for permitting the trans- 
mission of téléphonie current therein but preventing the passage of cont.iniioas 
current from one plug to the other, a line-signal assoeiated with the spring- 
jack of each line, and a elearlng-out signal assoeiated with each connecting- 
plug, the line-signal of one Une and the corresponding clearing-out signal 
being in parallel branches of a local circuit, the conductor incuding each 
line-signal being controlled by the corresponding line-relay, whereby ciear- 
ing-out signais are substituted for the line-signals and currents in the dif- 
férent Unes are caused to give independent signais. 

11. In a testing device for multiple switchboards, the combination with 
test-contacts in the différent spring-jacks of a Une, of a source of current 
permanently connected through a resistance-coll with the test-contacts, a 
connecting-plug and a contact-piece therein adapted to register with said 
test-contacts and forming the terminal of a conductor connected with the 
free pôle of said battery, another connecting-plug and a similar contact-piece 
therein, a signal-lamp in the conductor terminating in the said contact-piece, 
said lamp being adapted to be illuminated by the full current through 
the resistance-cbil, whereby the présence of an existing connection is auto- 
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matically indicated whea the last-mentloned connectIng-plug is Inserted Into 
the spring-jack. > 

The material portloa of the description is as follows: 

My invention relates to tïie signaling and testing appliances of teleplione- 
switchboards. 

It comprises two eo-operative features wliicli concern, respectively, the 
transmission of signais from the substation of a telephone-line to the tele- 
phone-switchboard and the Indication of the free or "busy" condition of a 
Une to an operator mailing connection with it. The objects of the flrst men- 
tioned feature are to effect the transmission of the signais for connection and 
disconnection at the telephone-swltchboard automatically in the use of the sub- 
station apparatus and to efface the call-signal and substitute for this sig- 
naling instrument a différent signaling device adapted to respond to the 
signal for disconnection. The object of the second feature is to indicate 
automatically to an operator establishlng connection wlth a line at any 
section of the swltchboard whether the line be free for use or not, in order 
that she may not interfère with a connection already existing. 

My invention involves the use of annunciators or signais which are adapted 
to be operated or excited by a predetermlned normal current, but to remain 
inert when traversed by a current materiaily less — as, for example, by half 
of the normal current. In practice Incandescent lamps are found to be 
suitable signais of this type, being illuminated by a suitable current, but 
remaining unlighted vyhen traversed by half of this current. 

My invention consists in arranging tvco such signais in parallel branches 
of a local circuit and in controUing the contlnuity of one of the branches by 
a relay responding to currents ia the teiephone-line. The signal In the branch 
controlled by the relay is designed to act as an individual signal and is 
permanently associated vrith a particular Une. The other signal may be as- 
sociated v?lth one of the plug-circuits provided for uniting différent telephone- 
iines, and the branch including it may be normally open, terminating In a, 
contact-pieoe In the connecting-plug adapted to complète the branch while 
the plug Is in use in a spring-Jaelj. 

In the normal condition of the apparatus at the swltchboard the In- 
dividual signal is free to respond to currents in the corresponding Une-circuit 
eaused by the completion or interruption of the Une-circuit at the sub- 
station, and thus by its display may indicate an initial or call signal from 
the shbstation. When, however, in response to such a signal connection has 
been made with the line, the other of the two branches is closed through the 
clearing-out or disconnection signal, whereby the indication of the individual 
signal is eflaced, the clearing-out signal remaining inert. The signais re- 
main in ■ this condition until the relay, responding to an altered condition 
of the Une-circuit, opens the branch including the individual signal, where- 
by the clearing-out signal is excited. 

In a suitable form of my invention the substation of each telephone-line 
Is provided with a switch, preferably an automatic telephone-switch, by 
which the normally high-reslstance or open-line circuit may be closed during 
the use of the téléphone at the substation, and in the swltchboard at the 
central station, a relay and a source of current are ineluded in the Une- 
circuit, the contact-points of the relay being adapted when the relay is 
excited to complète the branch of the before-mentioned local circuit which 
includes the individual signal corresponding to the line. The interrupted 
portions of the other branch of the local circuit terminate, respectively, 
in a contact-piece in each of the spring-jaclis of the line, and in a corre- 
sponding contact-piece upon the connecting-plug which Is designed to be 
inserted in the spring-jack to establish connection with the line. The 
source of current in the local circuit is eommon to the différent pairs of 
plugs lu the swltchboard, and thèse ars therefore interchangeable wlth 
respect to their use In différent spring-jacks. Hence, any plug may be used 
in connection with any spring-jack without interfering with the opération 
of the associated clearing-out signal. In a swltchboard system thus or- 
ganized the removal of the téléphone from the swltch-hook at a substation 
causes the excitement of the relay in that line at the central station and 
thuy opérâtes or excites the corresponding individual signai in the swltch- 
board. The operator thereupon Inserts a plug into the spring-jack, e&acing 
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tù'é'^yfflcatlon of thè" IndWâtiàl Stènàî^ The clearing-owt slgial stlll re- 
maîns inert, since therarrent In tîie local circuit is divided bel^een the two 
signais. When, howe^ei*,' the, teleRhdiè at the substatioii îB'îMplaced upon its 
swltfch'-hôok, thè cirëuït' of tle Hné Is Intertupted, thé rélay Isnd longer ex- 
cite^, and It interrupts the branch of the local circuit including the individual 
si'gnari^jthTis divëi-tirig 'ti^ë'ftH clirrcsnt -through the clèarlngf-out signal and 
càùSIng thé latter signai, 'te 'be'displà:?ed. ■ 

Ijf'â èçanecting-plug. bé Insèrted in si Une which is fi-ee — that Is, whlch is 
n(:^t,.alreaay in pisè-— the clearing-outsi^al remains exclted ûhtil the sub- 
stâtlplî-^èléphoïie is broujght, Jnto iifee, since the ëircuit through the individual 
signal j)^,tJçcorrespbnding'llneisinterrlipted' until that tlîne; but if a plug 
be insôftpd lia^to a spring-làbli of à Une, vvhose téléphone is already in use 
or witti wtiiéh a connection alreàdy'exïsts, éither one or two. branches of the 
local circqjt. wlll 'haire been alréa'dy comiileted, so that the cléaring-out signal 
of the pliig, lî^st inserted into a spring-jack of thé line wlU remàin inert. The 
condition 'ÔÏ the clearing-ont signal therefore constitutes a "test" which 
sigalfles |he ftee or busy condition 6t the line with which connection Is 
made. iii â multiple s^ltçhboard tbë test thuS becomes automatic and Is 
indicated by, à SBltable visible signalj 

The aceowp^nying drawing represents diagrammatically the disposition 
of thé appajrâtns of my InV^ention. 

In the drawlng two sùbstations A and B are shown^ each connected, 
throiigh Une cOnductorsi, with spring-faclcs upon différent sections of a 
multiple svv)JtCl)ti,oard and with a relay qontrolltng an individual signal. The 
apparatus àt the sutistation^ comprimes a recelving-telépiione c and a trans- 
mitting-télepïlbrie c', a gignttl-bell c", and an automatic switçh c', arranged 
to close thé llue-élrcult altemately through the téléphonie and signaling ap- 
pliances. , , ; , ,! 

The apparatus bf sïibstatipn A là connected by Une conductors 1 and 
2 with two spring-jaclis d ànd M' upon différent sections e and 
e' of a multiple switehboard at the central station, the différent line con- 
ductors termin^ting in différent line-contacts / and f, respectifely, in each 
of the spring-jac^s. The cbnduçtor 1 of the line Is extended, through an 
Impedance-coil g, to one pôle ot a battéry h, while conductor 2 is con- 
nected with the bther pôle of battery h,- a lirie-relay i belng included in 
the conductor. The battery h and relay i are so adjusted to the résistance 
in the line-cireuit that wheri the circuit, is' elosed through the bell c", which 
should be of high résistance, the relay is not appreclably exeifed, while when 
the circuit is elosed at the sûbstatipii through the téléphoné the relay shajl 
attraet its armature, . 

The contact-points h fc' of relay i are included in a branch 3 of the local 
circuit 3 4 of a battery l, a resistarice-Coil m being connected in tlîe local 
circuit. The i branch 3 Includes also the, individual signal-lamp i, which Is 
associated with the spring-jacjv d' in thé switehboard. Èach spring-;jack is 
provjded with a contact-ring: f, the différent contact-rings' being connected 
together through a wire 5, which is connected with thé conductor 4 of the 
local circuit. , : 

iConnecting-plugs and p' are provi.ded for looping différent telephone- 
Unes together by ineàns of tjbiéir spring-jacks. Each {ijug contains two con- 
tact-pièces p,s\iiû p', which àrê àdapted tb malté connection with the iine- 
conta,cts f and /' ,of the sprpg-jaclî;, and another contactrpiëce p^ which is 
arranged to connect with th^ ring f of the spring-jacli. , The contact-piecés 
p ot the two plugs are cohne(c}:ed together through a conductor 6 and the 
pièces p' t)y anotlier! conduçtoi: 7, Each of thèse Conduàtors liicludes a con- 
denser, thé Qondensers being désigna ted g ànd g', respectiiveiy. The con- 
ductors 6 and 7 extend through , the switeh-côntapts b( a, ealllng-liey r, by 
means of which a generator s of signaling :curj;ent .maj^ Dé Ipofjed into con- 
nection with the plug 0', and branches froni thein aj-é fed to the switeh- 
springs of a listening-ltey t ïor Connecting the operator's ' téléphone u with 
the : pjug-cirçuit, :,,.i . ' ...[ 

,, ::Tlie cpntaqïrp//3ce p2 o( plug o constitutes the terminal of a conductor 8. 
including • the elearing-out signal-lamp -i;. which is, .associated with that 
pjug.- Contattp'iece pî Of plug o' slmilarly constitutes the terminal of.an- 
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other conductor 9, including lamp-signal ■»' ' asspciated with plug o'. Oon- 
dactors 8 and 9 extend : directly to the locîil battery i. • 

The drawing represents the apparatus In its normal or idle position. The 
téléphones at the substations rest upon their sWitqh-hoolis, so that the 
line-cireuits are closed only through the highr résistance signal-belis c^. The 
relays i are therefore not excited and tbe individual signal-lamps remain 
unlighted. 

Assume, to lllustrate the opération of the System, that subscriber at station 
A wishes to communicate with subscriber at station B. He removes his tele- 
phone-receiver c from its switch-hoolc. Current then finds circuit from 
battery Ji through relay i and the téléphone at the substation. The relay 
draws its armature forward, thus closing the brançh circuit 3 and illumin- 
ating signal-lamp n. The operator perceives this signal and inserts plug o 
into the corresponding spring-Jacl£ û', at the same time Connecting her 
téléphone set « with the plug-clrcuit 6 7 by means of listening-key *. The 
operator is thus piaced in téléphonie communication with the subscriber 
at station A, the circuit being through Une conductors 1 and 2, contacts f V 
of the spring-jack, and ijortions of the conductors 6 and 7 of the plug-clrcuit. 
She is thiis in position to learn his order for the connection required. By the 
insertion çif the plug into the spring-jack the contact-piece p^ is brought into 
connection with the contact-ring f= of the spring-jack, thus closihg together con- 
ductor 5, terminating in the spring-jack, and conductor 8, termlnating in the 
plug, and completing the circuit through the signal v. The two conductors 3 
and 5 8, Including the individual signal n and the clearing-out-signal v, ïespec- 
tively, are thus brought into parallel connection with each other In the local cir- 
cuit, including conductor 4 and resistance-coil m. The current through the 
resistance-coil, which Is sufflcient to light a signal-lamp, is uow distributed 
to the two lamps, so that neither of thèse is illuminated— that is, when the 
plug is insèrted into thé spring-jack the individual signal is extinguished, 
whlle the clearing-out signal remains still unlighted. "When the operator bas 
learned the order of subscriber at station A, she inserts plug o' into the 
aprlng-jack (Z^ of line to station B. The branch 9, terminating in plug o', 
is now closed to the conductor 5, terminating In spring-jack W, and the 
local circuit is eompleted through the lamp-signal v'. It will be noted, 
however, that the line-circuit 10 11 of this line includea only the signàl-bell 
c" at station B, the teiephone-receiver being still on the switch-hook, so that 
relay i of that line is not exeited and the circuit through its Individual sig- 
nal is not complète. Hence, the signal V reçoives its full normal current 
and is illuminated. If the circuit were closed through the téléphone at the 
substation, the branch circuit 3 through the individual lamp-signal would 
be closed and lamp v' would of course not be illuminated. It may be 
noted hère also that If a connection already existed with the same line — 
as, for example, if a plug were insèrted in spring-jack (Js at section e of 
the switchboard — a branch 9 through a clearing-out-signal would be already 
conneeted to conductor 5, terminating In the spring-jack W, so that when the 
operator insèrted plug o' into jack d' the necessary condition for prevent- 
ing the illumination of the lamps would be fulfllled — that Is, two branches, 
including lamp-signals, yi^ould be piaced in parallel connection. Thus the 
lamp-signal V would remain unlighted in either of two events — namely, if 
the subscriber , at substation B had already removed his téléphone from its 
switch-hook or if a connection already existed with the line at another 
section of the switchboard — whether the substation apparatus were in use or 
not. The illumination of the signal-lamp v' upon the insertion of plug o' 
into jack A^ thus constitutes an automatic test-signal and signifies to the 
operator that the line is not in use. The line tests "busy" to operators de- 
slring to make connection with it from the moment the subscriber removes 
his téléphone from its switch-hook, while the required connection exists 
with the line and until the connecting-plug is finally withdrawn from the 
spring-jack. Assuming that the operator finds the line to station B free, she 
manipulâtes the calling-key r, and thus transmits to station B a slgnaling- 
current, which rings the bell c^; When the subscriber at that station in 
response to this signal removes his téléphone from Its switch-hook, the signal 
V is extinguished. The operator Is thus assured that the calling sub- 
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sëtllDCT "là In feoïQlniinlcàtlon With hls correspondent at station B wîthout 
the necesslty of maklng âny oral Inquiry. When either subscrlber, as sub- 
Bcrlber at Éatron' A, replaces bis téléphone upon its switch-book, the line- 
relay In "the corresponding line releâses Its armature, and thus Interrupts the 
branch 3 throùgh the indivldual signaL The full current through conductor 
éiS now diverted thrbUgh conductors 5 and 8 and the clearing-out signal v 
ta lllumlnated. In practice the operator does not disturb the connection 
until • béth clearing-out signais v and v' hâve become thus illuminated, 
whiçh Indicates that the subscribers hâve completed their conversation and 
both hàye replaced their téléphones. She then removes the connecting-plugs 
from the sprîng-jaeks of the united Unes. 

It is' obvions that numerou^ other arrangements of the slgnal-lamps mlght 
be made by which they could be brought Into parallel circuit with each 
other durlng connection with the Une and by vrhich one or the other sbould 
be caused to give a signal. 

The drawings illustratîve of the appellant's System are as follows: 




Appelleés' System Is illustrated in the opinion. 

The portion of patent No. 559,616 pertinent to this case is as follows : 

A secondary object is to provide for Ihdependent signais in the circuits 
of telephOne-lines adapted tt) be automaticftlly operated by the altération of 
the circuits at the substation in the use or disuse of the téléphone. * * • 

It bas been found désirable In practice to provide signais in connection 
with the llne-clrcults which shall be automatically controlled by the position 
of the téléphonie apparatus at the substations, their indicators béing dis- 
played Of concealed as the téléphone Is brought into use or returned to Its 
normal position. Such signais ordinarlly 'comprise a line-signal permanent- 
ly connected with each line, which is adapted to' display its indicator when 
the téléphone is removed from Its switch-hook for use, and a pair of cleàr- 
Ing-out slènals in each loop-conductor for uniting telephone-lines,' the two 
clearing-out signais of each plug-circuIt belng adapted to operate independ- 
ently; éàeh serving to notify the operator of the replacement of the télé- 
phone of the line with w^hich it is more directly connected. 



WESTERN KLECTRIC CO. V. GALESBURG UNION TEL. CO, 689 

A feature of my invention consists In the combîîiation, witti ttie before- 
desoribed system of carrent distribution, of Une and clearing-out signais. I 
connect with each line, as heretofore, a Une signal or annunclator of con- 
sidérable résistance, the free terminal of the signal being connected to one 
pôle of the source of electrio current which It Is designed to employ in snp- 
plyiug the substation-microphones; and I provide the Impedance-coils of the 
current-supply system with suitable meehanism for operating indieators, 
thus converting them into signaling Instruments. The impedance-coils are 
constructed to hâve comparatively low ohmlc résistance, whereby, when they 
are brought into circuit with telephone-lines, the current through the line- 
slgnal is shunted and the latter returns to its normal position. 

In the idle condition of the line the line-signal remains inert, the line- 
cireuit being open at the substation. When the apparatus there is brought 
into position for use, as by removing the téléphone from its switch-hoolï, the 
line-circuit is closed through the téléphone and microphone and the line- 
annunciator is operated by the current which finds circuit through it from the 
common battery or other source of supply. When connection is made with 
the line in the usual way, the line-signal is shunted and becomes again inert, 
the clearing-out signal is displayed, aud suitable current for operating the 
Bubstatlon-microphone is put upon the line. Upon the retum of the sub- 
station apparatus to Its normal position the clearing-out signal signifies this 
condition. 

Hltherto it bas been necegsary to include the clearing-out signais directly 
in the line-circuit, in, which position their impédance and résistance hâve 
been detrimental to téléphonie transmission. In the arrangement which I 
hâve invented, however, it will be noted that independence of opération of 
the signais is secured, while their résistance is ellminated from the téléphonie 
circuit. At the sa me time a simple and particularly effective mode of ren- 
dering the line-signal inert and insuring its retum to its normal condition 
is provided. 

Referring now to Fig. 2, similar téléphonie appliances are indloated at 
the substations A and B, together with a signal-beil c', a condenser c» in cir- 
cuit with it, and a téléphone switeh-hook c*, from which the téléphone is 
normally suspended, the swltch being adapted to connect the téléphone and 
the bell alternately in the line-circuit as the téléphone is removed from or 
replaced upon Its support. The line-wlre 1 from station A is connected 
with one line-contact of a spring-jack p in a telephone-switchboard at the 
central station and with one terminal of a signaling instrument h, whose 
other terminal is connected with one pôle of the common battery j. This 
signal should be of moderately high résistance — as, for example, flve hundred 
ohms — and should be so constructed as to fail to respond to altemating 
eurrents such as employed for operating the substation-bells. The line 
conductor 2 from station A is likewise connected with a line-contact o^ 
spring-jack g, and is also connected to earth through an impedance-coil e'', 
The line-circuit from station B is connected with similar apparatus in the 
switchboard. 

At the switchboard a number of pUigs, with their accessory circuits and 
switches, are provided. but one pair being shown, however. The plug i 
and i' are constructed each with two contact-points k and le', adapted to 
register with the two line-contaets of a spring-jack. The tips fc of the two 
pings are united by a conductor 6 and the sleeves k' by a conductor 7. A 
condeser d is included in the conductor 6. From the severed portions of 
this conductor branches 3 and 4 are taken to one pôle of battery f, the other 
pôle of the battery being connected to earth. In the branches 3 and 4 
signais e and e' are Included, the electromagnets of the signais being con- 
structed to hâve sufficient Impédance to permit them to perform the func- 
tions of the impedance-coils described in connection with Fig. 1. An op- 
erator's listening key l is furnished to enable the operator to connect her 
téléphone set m with the plug-circuit 6 7, and a ealling-key n for looping 
a generator o of signaling-current, suitable for operating bells o^, into cir- 
cuit with plug i'. 
144 F.-^4 
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Wienthe snbscrlbcr at station A désires, to converse wlth the subscriber 
at anotber substation — as, for example, at station B-r-he ; removes hls télé- 
phone c from the swltch-hook 0', thus permltting the lâtter to close the 
hitherto open circuit between conductors 1 and 2 through the téléphone c 
and microphone c'. Current from battery f theu flnds circuit through sig- 
nal A and Une conductor 1 to Une 2, and thence through the impedance- 
coil E" at the central station. The , signal is thus excited and Indlcates the 
call to the attendant, who In response Inserts plug i into the spring-jaels 
g ot the oorresponding Une, at the same time bringing the téléphone m into 
connection wlth the plug-circuit Battery f Is npw provided with a circuit of 
much lower résistance through signal e and conductor. 6 of the plug cir- 
cuit to the liue-wlre 1, retunilng through the ;line 2 and impedance-coil e'. 
Xhe, current suitable for the opération of the microphone Is thus obtained 
at the substation. In the new arrangement of the circuits the imi)edance- 
«oil e of low résistance is Jn shunt of the signal h of high résistance, and 
the latter, being practically short-circuited, becomes Inert and returns to 
its normal position. Having learned the subscriber's order, the operator 
inserts plug i' into spring-jack of line to station B and depresses the 
plunger of calling-l^ey n, thus rlnglng bell c" at station B. When the sub- 
scriber at this station has responded and bas removed hls téléphone from 
its swltch-hook, the téléphonie appliances at tbe substations are united in 
a complète metallic circuit, Including condenser d, both stations being sup- 
plied with current from battery f. Conversation may then take place, as 
described in connection wjth Fig. 1. When either téléphone is repiaced upon 
its swltch-hook, the circuit of battery f through that 'liné is interrupted at 
condenser c', whereby the corresponding clearing-out signal e or e', . be- 
comes demagnetized and returns to Its inert position, displaylng a suitable 
signal to indicate to the operator the position of the apparatus at the sub; 
station. The display of both signais may be interpreted as signifying that 
the conversation Is termlnated and the connection between the Unes may 
be removed. 

And the pertinent drawing as follows : 
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The Circuit Court held, that the invention clalmed în the letters patent 
în suit were patentable. But on " référence to patent No. 574,006, Issued 
four and one-half years previously, to the same patentée, the patent In 
suit was held to be a double patent. The court also held that In riew of the 
narrow scope to be given to the patent in suit, the System used by appellees 
was not an infringement Accordingly the blll was dismlssed. 

The further facts are stated in the opinion. 

Edward Rector and Geo. P. Barton, for appellant. 
Chas. A. Brown, for appellees. 

Before GR.OSSCUP and BAKER, Circuit Jtidges, and LANDIS. 
District Judge. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion: 

Claim No. 6 may be taken as a single comprehensive statement 
of the invention claimed That claim is as follows: 

6. The combination wlth a téléphone Une, of a relay responding to cur- 
rents in the Une, a local circuit Including a source of current, a resistance- 
coil, and a line-signal lamp, controUed by the relay, the line-signal being asso- 
ciated wlth a spring-jack of the Une, a Connecting plug for use with the 
sprlng-jack, a clearing-out-signal lamp associated wlth the connectlng-plug, 
and switch-contaets adapted to close a shunt-circuit through the clearing-out- 
signal lamp about the line-signal lamp and the contact-points of the relay 
when the plug is Inserted into the spring-Jack, substantially as deseribed. 

This claim when applied to the art shows a combination within a 
conbination, with means Connecting the inner with the greater; and it 
is essential, in determining the scope of the patent, to keep in mind 
as separate entities, this greater combination, this inner combination, 
and the spécifie means that connect them. 

The greater.: combination is the téléphone line, fully equipped with 
the signaling System deseribed. 
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The inner combination is the signaling System— two signal lamps 
so placed in parallel branches of a local circuit, that when either 
tranch is open, the lamp on the other will be luminous, and therefore 
a signal, but when both branches are closed, both lamps will be "ef- 
faced," and therefore neither a signal ; this concept being mechanically 
embodied in the line lamp associated with a spring jack of the line, 
the Connecting plug for use with the spring jack, the supervisory lamp 
associated with the Connecting plug, the switch contacts, and the ré- 
sistance coii controlling the flow to the lamps. 

The means Connecting the inner combination with the greater coin- 
bination is the relay responding to currents in the main line, whereby 
the local circuit is connected electrically with the main line. 

We see no invention in the mère sélection of this Connecting means 
— the Connecting of the inner combination with the greater combina- 
tion by means of the relay — relays to put electric lamps on local cir- 
cuits into connection with the main Unes of electric lighting Systems 
being in common use. 

We see no invention in the mère sélection, as signais, of electric 
lamps. The electric lamp, in the patent sensé, is as old as sunlight. 
So also the placing of two or more lamps upon parallel branches of 
the same circuit. We do not think that the mère adaptation to a 
téléphone line of electric lamps as signais — apart from the spécial 
concept that the lamps should be so balanced, that on a massed 
current each lamp would be luminous, while on a divided current both 
would be non-luminous, and the mechanical embodiment of that con- 
cept — is patentable invention. The only new élément, therefore, in 
the combination patented, is the concept named, together with the 
mechanical means in which it is embodied. But hère again, when 
we come to look at the prior art, there must be a further élimination. 

That concept, to repeat what has been said before, is the so plac- 
ing of two signal lamps in parallel branches of the same circuit, that 
when either branch is open, the lamp on the other will be luminous, 
but when both branches are closed, neither will be practically luminous 
— a concept proceeding upon this thought, that a current might be so 
predetermined or pitched, that going through one of two lamps of iden- 
tical character it would be sufïicient to make that lamp practically 
luminous, but being divided in equal parts, between the two lamps, 
it would be So insufficient that neither lamp, practically, would be lumi- 
nous. 

Now, except for this spécifie concept of the différence of effect upon 
identical lamps of a current massed, and a current divided, and the 
adaptation to its purpose of an otherwise old mechanical dress, the 
whole mechanism of the patent in suit is old — being fully set forth 
in Scribner's patent. No. 559,616, issued five years previously. In 
this earlier patent Scribner combined with a téléphone line, indicator 
signais. The combination embodied a source of current, a résistance 
coil, a line signal associated with the spring jack on the line, a Con- 
necting plug for use with the spring jack, a supervisory signal asso- 
ciated with the Connecting plug and switch contacts, ail similar to 
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thdS€ in the patent in suit. The earlier patent included, also, the 
dosing of the two circuits on which the signais were located, at the 
same time and to the same current of electricity, wherebyj theoretically 
ai'Ieast, the current was divided. There is, however, this différence, 
that>whereas in the patent in suit each lamp présents, an equal ré- 
sistance, whereby the current approximately is equally; divided, in the 
earlier patent the signais présent differihg résistance so that, though 
the current may hâve traveled in differing voltage through both sig- 
nais, the smaller current was so small that the signal placed upon it 
did not operate. Indeed, while Scribner, iin the earlier patent, may not 
hâve contributed to electrical knowledge the exact concept embodied 
in the inner combinatibnof the patent in suit, he did contribute there 
the thoyght that led up to his later thought; and, what is certainly 
to the point, the précisé mechanism, save as such mechanism is modi- 
fied by the substitution of electric lamps for indicator signais, and 
save also- that for signais presenting differing résistances, he substi- 
tuted, in the later patent, signais of identical résistance. 

Hère, then (considering that the mère choice of lamps as signais 
is not patentably a new thing), is thé only élément of the patent in 
suit not found in the previous art: Identity of signal lamps, and an 
exact prédétermined pitch of current, the identity of the lamps being 
essential because any différence of résistance would break the fine 
balancing of current upon which the whole conception rests; and a 
prédétermined pitch of: current, neither too high nor too low, being 
essential, because a current pitched too high, though it might make the 
lamps more luminous, would not, when divided, efface the lamps^ 
while a current: pitched too low, while when divided making the ef- 
facement more complète, would not, when massed, give sufficient 
luminosity. 

The new élément thus bounded and identified must not be lost 
sight of; for unless it iis found substantially in appellees' device, the 
combination constitutittg appellees' device cannot be held to be an 
infringement. : 

The patent in suit, based on this élément, had its defects. Theo- 
retically, an elqual division of current cuts such current into halves. 
But practically, the current being divided, the résistance is so dimin- 
ished that each line of the divided circuit gets considerably more than 
ofie-half of; the current massed. The effect of this is, that there is 
not such a wide différence between the luminosity of the lamp fed 
by the current massed and the current divided, as the inventer per- 
haps : anticipated,; so that, accessory to making the signais practical, 
thèse three things at leàst were added: The lamp was covered with a 
lense, not soleîy for radiating the light, but to partially smothef it; 
the uniformity of the lamps had to bé rtiaintained— that is.rthe lamps 
not only had to be uniform when put in, but replaced the moment 
that, through, use, a différence in uniformity developed; and the bat- 
teries had to be kept at a given voltage — a variation of voltage or 
diminution of' the' flow, destroying the fine balance upon which alone 
the luminosity and non-luminosity of the lamps are maintained. 
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That thèse defects were actual is shown by the fact that the patent 
in suit has not gone into gênerai use. They are apparent in the ex- 
change at Worcester, Mass. Of this exchange McBerty, one of ap- 
pellant's witnesses says : 

"The voltage Is kbpt nearly constant. In order to aecomplish thIs, dupli- 
cate sets of battery are provided, one of which Is eharged whlle the other 
is belng used. Wheri a lamp la discovered In a switchboard which grows 
somewhat red because of hlgh résistance, It is replaced by a normal lamp. 
At midday when the sunlight Is strong, a translucent shade is drawn over 
the skylight" 

Again he says: 

"I very early beeame aware of the difficulty In producing uniform lamps, 
and of maiutaining uniformity in the battery voltages. I aiso studied other 
ways of accomplishing the same resuit, without the addition of mechanism 
and circuits. One way consisted in putting a filament of green gelatin, or 
glass, behind the opal. This filament obstrueted the red light emanating 
from the dull growing filament, while It dld not obstruct the whlte light of 
the filament when fully lUuminated." 

It was, we believe, just to avoid thèse defects — to give to the sig- 
naUng more robustness — that electrical thought went on thinking 
and experimenting, developing, among other things, the System used 
by the appellee. 

That System is connected to the gênerai téléphone Une by means 
of the relay, just as appellant's system is. But this does not make 
it an inf ringement ; for, as already indicated, the mère insertion of 
such signaling System into a gênerai téléphone Une, and the means 
by which that insertion is brought about, were, in the field of electric 
mechanics, as shown by the previous art, so obvious, that they con- 
stitute separately, no part of whatever was patentable in the patent 
in suit. 

The appellee's System employs the device of a signaling lamp as- 
sociated with a supervisory lamp, each being on a circuit alone at 
times, and both being upon a circuit together at times, with the re- 
suit, that when each is on the circuit alone it is a signal, but when 
both are on the circuit at once, neither are signais ; together with the 
résistance coils, spring jacks, Connecting plugs aftd the like, that me- 
chanically bring this about. But this device, save that the association 
is on the main line, instead of a local circuit connectable, when sig- 
naling is needed, with the main line, and save àlso that the signal 
is an indicator instead of a lamp, is présent, in ail substantial respects, 
in patent No. 559,616 ; and as already stated, the mère substitution 
of an electric light for an indicator, and the mère placing of the sig- 
naling device on a local, instead of the main line, do not constitute 
patentable invention. But even if they did, it would be of no consé- 
quence in this suit, unless the inner élément- — the so placing of the 
lamps that they followed the law of the patentee's conception — is to 
be found substantially in appellee's combination. And that brings us 
to the System used by appellee. 
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The followîng diagrams -show the appellee's System (1) in normal 
condition; (3) subscriber callingj- (3) conversation taking place, and 
(4) disconnecting signal: 
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When the subscriber in appellee's System removes his téléphone 
from its hoqk, the calling relay i attracting the armature k" closes 
the circuit frorp' the battery through the resisfàfice, coil e, and the 
signal lamp n as shown by the hpayy lines. Thè whôle current being 
through n, the lamp lights ûp ancî becomes the signal. 

The ope'rator now inserts the plùg mto the corresponding spring 
jack, thus closing the plug contact. . Now the circuit being divided, 
if the lamps were of equal résistance, the current would be divided, as 
in the patent in suit, both lamps becoming partially non-luminous. 
But in appellee's System, appellee's làrnp v, interposing very much less 
résistance than lamp ii, and the current taking the path of least ré- 
sistance, the Carrent practically passés almost altogether through lamp 
V, accordirig tQ the heavy liries in Figure 3; leaving a small portion, 
if any, tp pass through lamp n, and thus electriçàlly short circuiting 
n, just as signal h in patent No. 559,616, is electriçàlly short circuited 
by interposing in the path of the current a résistance higher than that 
through signal e. 

This diversion of current through y does not light the lamp, how- 
ever, because v being a lamp of différent character from n, it reqUires a 
v^oltage greater than the whole voltage of the current when subjected 
to the résistance e, the supervisofy lamp in both cases considered 
and be in circuit. So the circuit through the résistance coil g is in- 
troduced, closed by the subscriber replacing his téléphone ; and g 
interposing a less résistance than è, a voltage enough greater than 
the voltage through e alone is obtainêd that the lamp v is lighted. 

Now compare this with what we hâve found to be the actual con- 
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cept of the patent in suit. The patent in suit employs a single pre- 
determined pitch of current, as it reaches the lamps through résist- 
ance m, and would operate under no other conditions; the appellees' 
System carries a current varying according to the lamps to be lighted, 
and would operate under no other conditions. The patent in suit 
provides for extinguishment by an approximately equal division of 
the current, and looks in pursuit of this purpose to no other provision ; 
the appellees' System provides for extinguishment of the Une lamp 
by practically short circuiting, and the supervisory lamp by a high 
candie power, and would operate in no other way. The patent in 
suit involves the necessity of lamps of identical character — lamps so 
delicately matched that in dividing the current, the flow through each 
lamp will be equal — and the patent in suit would operate under no 
other conditions; the appellee's System employs lamps so difïering 
f rom each other in character, that any close balancing of the lamps 
is a matter that is not involved. In the patent in suit, the current must 
be pitched to almost an exact predetermined point — involving battery 
action constantly up to a certain point, and a résistance that is con- 
stant; the opération of appellee's System cannot be said to hinge in 
the least, upon pitch of current. When we hâve thus passed over ail 
that is old in the art, reaching the actual concept covered by the 
patent in suit, the différences pointed out become fundamental. They 
mark two substantially differing lines of thought. And they hâve re- 
sulted in two distinct signaling Systems, in the one of which the 
defects in the other hâve been escaped chiefîy by avoiding ail in it 
that was new, while readapting certain things in it that were old. 
This, in our judgment, differentiates the essential élément under con- 
sidération in appellee's device, from the élément that gives to the 
patent in suit any patentable invention, if indeed, it hâve any patent- 
able invention; wherefore it follows that the one combination is not 
an infringement upon the other. 

The audible test beîng govemed by the same considérations, need 
not be further discussed. 

The decree of the Circuit Court is afiirmed. 



RYAN V. METROPOLITAN .I0CKI3T CLUB et al. 

(Circuit Court of Appeals, Second Circuit. March 2, 1906.) 

No. 67. 

Patents— Infringement— Starter's Gâte for Race Teacks. 

The Ryan patent, No. 553,740, for a starter's gâte for race tracks, clalm 
1, Is elearly liniitecl to a gâte l'ivoted so as to swing down between the 
supports and to latches for holding it between the supports when de- 
pressed, and is not infringed by a device havlng neither of such features. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

For opinion below, see 139 Fed. 579. 

This is an appeal from a decree of the Circuit Court of the Eastern 
District of New York dismissing the bill, on the ground of nonin- 
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frirïgement, în an equity action founded on letters patent No. 553,740, 
grar^ted Jariuary 28, 1896, to thé domplàinant for a "starter's gâte for 
racè^tracks."^' '■■"'' -'y-^ "■■ ■ m " ■' ■■;,■:'■■■■ 

W.P. Preble, jr., f'of appellarit. 

Arthur v. Briesén, Hans v. Briesen, and Otto V. Schrenk, for ap- 
pellees. 

EeforeTOWNSEND and COXE, Circuit Judges. 

COXE, Circuit Judge. The patent is designed to secure a fair 
start for the horses on a race track. 
The spécification says: 

"Tlb.ei _9,HiJect pf thls Invention Is to provîde a practîcal derlce for the use 
of the 'fàCe-stâtter which will afford a visible barrier aeross the race-track 
untH removed by the starter, whlch te done liistantly when a fair start is 
had, so thàt the ridersofhorses on thetracli as they pass the starter's stand 
ean see the barrier ahead of them, and if it is not moved wlH be warned ta 
stop, wblch they can do before reachlng the barrier, wàich Is in the form of a 
gatè huhg so as to rock aeross the track." 

The Spécification then proceeds to descrilse a gâte or, transverse bar- 
rier formed of strong canvas or other material having pHability and 
necessâry strength. It is, however, deemed essential^ if, the gâte be 
forrned of textile material, that it shall be strengthened with a rope 
binding and also with Jntermediate ropes. The length of the gâte is 
suchthat a space will be afforded at each end between said ends and 
the pair of posts whereon the gâte is hung. 

The mechanism by which thc; gâte is hung on its supports and mar 
nipulated is described fwith great détail and the spécification proceeds 
as folloAvs: 

"If the horses al! all^ their noses above the scratch-llne when sald imag- 
Inary Une Is reached, thç çtarter Instajitly shifts the lever 24 ipto the position 
shown In Fig. 5, which will releasé thé gâte 13, and It will àt once rise, so 
as to clear the track, thls oecurring In plain sight of the riders bf the horses, 
who can ï^adily observé ïhe gâte wtt'hout looklpg sidewise, and for the riotl- 
flcatlon of ail interested In the race the starter rocks the fl$g jlnto a pendent 
position when he shifts the lever which supports the flag.;, Ii>, case the riders 
of the horses make a falsé" start, the gâte 13 is âllowed to' remâin in a de- 
pressed condition, whlch wlU bar the passage of the horses, and the riders 
must return to the starting-point- foir à fresh start" 

The first claim is alone involved; It is as follows : 

"1. In a horse-startlng apparatus for race-tracks, the. combination with 
supports at opposite sirtes of the track, of a gâte having its end bars pivoted 
at one end to the supports so as to swing down between the said supports, 
springs *3r normally holding the gâte swung up, latehes for holding the gâte 
depressed between the supports, and meàns for releasing the latches, sub- 
stantlally as described." ,, 

It will be observed thàt the object ôf the patentée was to |)r;dyide 
a gâte or barrier sùfficièntly strong tO bar thé passage of the horses 
in case a false start is made. The use of the apparatus as indicating 
the line for a standing start is not suggested. 

The, claim is for the combination-jiii a horse-starting apparatus of 
the following éléments; First. Supports at opposite sides of the 
track. Second. ^ gâte having its end bars pivoted at one end 
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to the supports so as to swing down between the said supports. 
Third. Springs for normally holding the gâte swung up. Fourth. 
Latches for holding the gâte depressed between the supports. Fifth. 
Means for releasing the latches. 

The défendants' device consists of two ribbons of tape connected by 
cross pièces of the same material at intervais of five feet. It is in 
no sensé the resisting barrier of the patent, does not operate to hold 
or stop the horses and snaps like gossamer when subjected to their 
impact. Its object is to secure perfect alignment of the horses and 
it is uséd as string, tape, wire or a straight Une drawn across the 
track has been used for years when it was necessary that the con- 
testants, whether men or horses, should statt abreast at the same 
moment. It does not swing down between the supports or hâve 
latches for holding the gâte depressed between the supports, the end 
bars being pivoted at one end so as to swing down against the sup- 
ports, which limit the arc of the swing. 

Assuming that the patentée has succeeded in carrying the date of 
his invention back of the Forbes and Sullivan applications, a prop- 
osition which is by no means free from doubt and which we do not 
décide, it does not follow that the patent in suit is a pioneer. The 
court can almost take judicial notice of the fact that it was not broadly 
new to stretch a tape across a track to indicate the starting or finish- 
ing Une of a race, and the record shows numerous gâtes, pivoted be- 
tween posts and operated by means of weights and springs to swing 
up so as to allow horses to pass under them. To widen thèse struc- 
tures and adapt them for use on a broad track so as to permit a large 
number of horses to pass under instead of one or two may hâve re- 
quired ingenuity and invention, but such adaptation would hardly en- 
title the inventor to rarik as a pioneer. But be this as it may the 
courts must take the claims of patents as they find them and are not 
permitted to reconstruct them by adding to or subtracting from their 
terminology. The court is not concerned with the motives which in- 
duced the patent officiais to require or the patentée to accept the claim. 
It is enough that it is in the patent and that it is couched in language so 
plain and unambiguous as to leave no room for construction. The 
courts must deal with claims not as they might hâve been but as they 
are. 

The claim in question is clearly limited to a gâte pivoted so as to 
swing down between the supports and to latches for holding it when 
depressed between the supports. The défendants do not use such a 
gâte. 

We think the Circuit Court was right in holding that the claim was 
not infringed. 

The decree is afSrmed. 
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MILLS V. RDSSBLL MFG. CO. 

(Circuit Court of Appeals, Second Circuit March 7, 1906.) 

No. 13a 

Patents — Infringement — Caetkidoe Belts, 

The Mills patents, Nos. 756,177 and 756,178, for cartrldge belts, heïd 
net Infringed. 

Appeal from the Circuit Court of the United States for the District 
of Çoimecticut. 

For opinion below, s#e 136 Fed. 874. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, District of Connecticut, dismissing a bill in equity. The suit 
is for alleged infringement of two United States letters patent. The 
first is No. 756,177, dated March 29, 1904, to complainant for seam- 
less woven cartridge belt. The second is No. 756,178, dated March 
29, 1904, to the same patentée for a cartridge belt. 

Marcellus Bailey, for appellant 

H. A. Seymour, for appellee. ■ 

Before LACOMBE and COXE, Circuit Judges. 

PER CURIAM. The judge who heard the cause at circuit held 
the first patent to be void foi; lack of patentable novelty. Without re- 
vîewîng his discussion of tliat brahch of the case, or expfessing any 
opinion thereon, we are of the opinion that his decree must be sus- 
tained. l'he patent is manifestly not a broad one. Even if it be con- 
strued as vâlid and as côvering not only the narrow tongues which pro- 
long the so-Câlled narrowed ends of the belt, but also the narrowed 
ends themselves, the defendant's device is not withîn the scope of the 
claim. " The spécification and the drawings show that the ends 
are ' màterjally narrower than the belt itself. "Thèse ends [of 
the béit] ;.kré narrowed to perinit of the use of fastening de- 
vices pf sttiall dimensions, which do not extend to the body of 
the beît." The.object of this improvement is pointed out in the tes- 
timony of thé patentée. The end fasteners hook back into the belt 
somewhere near the bips. Were the métal end fastening as wide as 
the belt, it Would bring,its sharp projections agâinst the body between 
bip aiid ribg and. woûîd tend to bruise and abrade the flesh ôver the 
bips and' ribs whëh the body was bent, because the métal fastener was 
not yielding as was the woven belt, even with cartridges in it. The 
narrowed ends permitted the usé bi a fastener which according to 
the drawing was more than one-third less than the width of the belt, 
and which manifestly must to a considérable extettt hâve accom- 
plished the resuit sought for. But in defendant's belt there are in 
reality no narrowed ends at ail; the square corners of the wide belt 
end hâve been simply rounded oflf, so that the métal fastener bas a 
round instead of a sharp corner. But it is as wide as the belt and 
must be as much of an obstruction as was the old one to the free 
bending over of the body, where it is located when fastened back on 
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the belt. If the mère narrowing of the ends of the belt be patentable, 
as to which we do not express an opinion, the defendant's device is 
not within the patent, for its ends are not in any real or functional 
sensé narrowed at ail. 

As to the second patent, we concur fuUy in the opinion of Judge 
Platt holding noninfringement. 

The decree is affirmed, with costs. 



COLUMBUS et al. v. FERNO CO. et al. 

(Circuit Court of Appeals, Second Circuit -^ March 23, 1906.) 

No. 134. 

Patents — Infeingement — Gas Heaters. 

The Carter patent, No. 573,205, for a gas heater, held not Infrlnged. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

For opinion below, see 136 Fed. 229. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Eastern District of New York, dismissing a bill of complaint. 
The suit was for alleged infringement of United States letters patent 
No. 573,205, issued December 15, 1893, to J. W. Carter for a gas 
heater. 

Louis Hicks, for appellants. 
S. C. Massick, for appellees. 

Before LACOMBE and COXE, Circuit Judges. 

FER CURIAM. We concur in the conclusion that there is no 
infringement, and do not think it necessary to add anything to the 
discussion of the patent, which will be found in Judge Thomas' 
opinion. The first claim of the patent reads : 

"(1) A gas-heating stove consisting of an outer cnp-shaped shelI provlded 
wIth an ascending flue extending upward from Its bottom and open at botb 
ends and adapted to receive a gas-plpe, an inner eup-shaped shell dîsposed 
in sald outer shèll and united therewith at its upper edge, said inner shell 
being provlded with a descending flue closed at its upper end and surround- 
ing said ascending flue fornilng a mlxing-space between them, a shallow 
mixing-chamber being formed at the lower part of the stove between said 
shells into which ehamber said descending flue opens, said outer shell being 
provlded with jet-openings." 

The "ascending flue" receives air from its open bottom end, and 
gas from the pipe which discharges into it. It is manifestly a mixing- 
space, or mixing-chamber, and, as will be seen from the claim, two ad- 
ditional mixing-chambers are provided for in the structure of the 
patent, making three in ail. The device of défendant has but two 
mixing-chambers and nothing which could be held to take the place 
of the third. Noninfringement is plain. 

The decree is affirmed, with costs. 
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AUSTIN ÇAIiD WIN, &CO, V. UNITED STATES., 

(Circuit Conrt, S. D. New York. Januaiy 26, 190à) 

: No. 4,013. 

CusTOMs DuTiES — Classification — Deessed Geanite— Monuments m Sec- 
tions — Minéral Substances. 

Monuments In sections, consisting of pièces of dressed granité Intended 
to be assembled and erected as monuments without further manipulation, 
held dutlable as dressed granité, under Tarife Act July 24, 1897, c. 11, 8 
1, Schedule B, par. 1X8, 30 Stat 159 [U, S. Comp. St 1901, p. 163G], and 
not as articles composed of minerai substances, under paragrapb 97 (30 
Stat;;156 [U. S. ÇtomB. St 1901, p. 1633]). 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The.decision below, which is known as G. A. 6,026 (T. D. 26,334), 
afiîrmed the assessment of duty by the collecter of customs at the port 
of New York. 

The opinion of the Board of General Appraisers reads as follows : 

McCLBIiliAND, Geperal Appraiser. Thls protest involves the classification 
of certajn granité monuments on four separate involces. Those monuments 
desçrlbed oii the involces numbered 15,552 and 15,553 were returned by the 
appraiser as "manufactures of marble," and those on Involces 15,554 and 15,555 
vrei-e returned as "dressed granité"; but ^ thé évidence beforè us Is concluslve 
that the merchandlse Is ail of the same character, namely, granité, and, since the 
discrepancy in said returns in no way aflCected the rate of duty to which the 
merchandlse is subject, It is wholly Immaterial. Duty was assessed by the col- 
lecter at the rate of 50 per cent, ad valorem under the provisions of Tarlft 
Act July 24, 1897, c. 11, J 1, Schedule B, par. 118, 30 Stat. 159 [U. S. Oomjp. St. 
1901, p. 1636], and it iâ clalmed by the protestants that the said monuments 
should hâve been admltted to entry at the rate of 35 per cent ad valorem, under 
the provisions of paragraph 97 of said act (30 Stat 156 [U. S. Comp. St 
1901, P- 1633]). The paragraph under which duty was sp assessed reads as 
follows: "118. Freestone, granité, sandstone, limestoné, and other building or 
monumental stone, excej)t marble and onyx, not speclally provided for in this 
act, hewn, dressed, or polished, flfty per centum ad valorem." And paragraph 
97, under which it is claliaed duty should hâve been assessed, reads: "97. 
Articles and wares composed wholly or In chief value of earthy or minerai 
substances, or carbon, not speclally provided for in thls act, if not decorated 
In any manner, thirty-five per centum ad valorem ; If decorated, forty-five per 
centum ad valorem." 

From the record before us the Inference is ;)ustlfied that, since there is no 
provision in the existlng tarlfC law for monuments eo nomine, the theory of 
the protestants Is that the monuments in question sbould hâve been classitled 
as articles or wares composed of earthy or minerai substances. It Is shown 
that the so-called monuments were imported in sections or pièces, ready to be 
put together after arrivai In the United States, although it Is apparent that 
some of the pièces of granité covered by the involces are only parts of monu- 
ments. It is conceded by the protestants that the parts were ail of granité, 
ai;d that they were pfepared abroad from spécifications and drawlngs upon 
Which orders were talien In the United States. 

QuèStioned as to his uDdèrstanding of the term "monuments," the only wit- 
ness for the protestaùts testifled : "Q. Just tell what a ■ monilment is under- 
stood to be in your tradeï A. A monument Is composed of a number of pièces 
of granité that are made according to a design or drawing, which is either 
eut or polished, or both, and Is ail ready to take to the cemetery and set It 
up on the plot • * ♦ Q. Are there two kinds of monuments or grave- 



AUSTIS BALDWIN & CO. V. UNITED STATES. 703 

stones, one o( which might be sald to be decorated and the other not? A. In 
our particular trade, the monuments may be designated as plain polished, and 
others as partly dressed. The dressing is the omamental work where the 
polish is eut away, leavlng the design of leaves and omamental designs." 
Page 6, minutes of January 12. The opinion of thls witness evidently is that 
the several parts that go to make a completed monument, although imported 
separately, constitute a monument, notwithstanding that lahor Is neeessary to 
put tte parts together at the cemetery, and that cément or lead must be ap- 
pUed to the joints to keep out the moisture ; but the contrary view is sustained 
by In re Crowley, 55 Fed. 283, 5 C. C. A. 109, G. A. 5,835 (T. D. 25,743) and 
Abstract 3,788 (T. D. 25,780). 

In support of the Government's contention, John Feitner was produced as a 
witness. He was shown to hâve been a dealer in and manufacturer of monu- 
ments for 30 years. And he testified that granité is only recognized as crude 
as it eomes in blocks from the quarry, and that the term "dressed," as applied 
to granité, means that labor bas been put upon it to change it from the crude 
stone, and that the processes of transforming such crude granité into a monu- 
ment are usually by the application of the peen hammer, polishing with 
emery Or carborundum, and sometimes the use of felt to give It a high polish, 
and that ail of thèse prooesses are included within the term "dressed" as ap- 
plied to granité. As to the term "dressed," this witness further testitied : "Q. 
The term 'dressed' is a familiar one in your business? A. Yes. sir; we use 
that when we ship stone. Dressed granité means when it Is partly finished or 
altogether finished. Q. Areyoufamiliar with the term 'hewn' in your business? 
A. Do not use that word. It is not a term u.sed in our line. Q. The term 'çut- 
ting'î A. That is while it is being done — eutting granité; but the two stages 
are dressed and raw. Q. A monument geuerally consists of more than one 
pièce of stone, does it not? A. Generally does. Q. Now, in your trade, is 
a monument in several parts recognized as dressed granité — a monument that 
has been submitted to any or ail of thèse processes? A. Oh, yes; that is dress- 
ed unquestlonably. Q. Is such a monument as was described in the last ques- 
tion bought and sold as dressed granité? A. Yes, sir. Q. You say that 'dress- 
ed granité' in your business is a well-known commercial term — buying and 
selling by that name? A. Yes, sir." 

Another witness on behalf of the Government was shown to hâve had 12 
years' expérience in the granité monument and marble business, and bis testi- 
mony was corroborative of that of the witness Feitner in ail essential détails. 

In View of the évidence before us, it does not seem reasonable that the mer- 
chandise should be classifled under what might be terined the catch-ail pro- 
vision contained in said paragraph 97. Certainly such classiflcation would not 
be justified, unless it is satisfactorily established that the language of said 
paragraph Is more spécifie, as applied to the merchandise under considération, 
than that contained on sald paragraph 118, under which classiflcation was 
made. 

In Dingelstedt et al. v. U. S., 91 Fed. 112, 33 C. C. A. 395, it Was held that 
arc-light carbons, which had been decided by the Board to be subject to duty 
under the provision in paragraph 86 of the tarife act of 1894, 28 Stat 513, c. 
•349, for "ail articles composed of minerai substances * * * not specially 
provlded for," were not so dutiable, but should hâve been assessed for duty un- 
der the provision in section 3 of said act [28 Stat. 547] for "articles manufactur- 
ed in whole or in part, not enumerated in the act." In construing the words 
"ail articles composed of minerai substances," the court said: "If the phrase 
relied on were to be given the broad construction contended for, it would be 
wholly unnecessary to provide for lava tips ; they would be included in the 
gênerai phrase. Evidently Congress understood that this gênerai phrase was 
used by it in such a restricted sensé that it would not cover the lava tips, and 
therefore they were specially provlded for. Construed as above Indieated, the 
paragraph would not cover the carbons now before the court." 

The court having thus in effect held that the blanket provision for "ail arti- 
cles manufactured. In whole or In part, not provlded for," was niore spécifie 
than that for "articles composed of earthen or minerai substances," there 
would seem to be no escape from the conclusion that the provision in paragraph 
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118 for "freestone, granité, ♦ * * and other building or monumental stone, 
• • * not speclally provided for in this act, hewn, dressed, or polisbed," 
Is more spécifie when applied to the merchandise under considerati«a. es- 
pecially In the llght of the évidence adduced, than the provision In paragraph 
97, whlch Is invoked by the protestants. If said paragraph 118 had llxed a 
uniform rate of duty on manufactures of the various kinds of stone therein 
mentioned, It would not hâve been open to question that the monuments in- 
volved should be classified as manufactures of granité, and since the processes 
of cùtting, dressing, and polishing, to which the granité out of which thèse 
monuments are made haa been subjected, were unquestionably distinct process- 
es of manufacture, we are of the opinion that they are specially provided for 
in said paragraph 118. 
The protest is therefore overruled, and the décision of the collector afflrmed. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The collector charged a dutyupon the im- 
portation of oO per centum ad valorem, under paragraph 118 of the 
existing tarifï act (Act July 24, 1897, c. 11, § 1, Schedule B, 30 Stat. 
159 [U. S. Comp. St. 1901, p. 1636]). The appraisers returned the 
articles as dressed granité. The importers claim that the articles consist 
of monuments and pièces of monuments made from granité, and are 
therefore dutiable as articles (undecorated) composed whoUy or in chief 
value of minerai substances, at 35 per centum ad valorem. I hâve read 
ail the testimony and concur in the opinion of the Board of General Ap- 
praisers. 

The décision is afïirmed. 



HENRY E. ERANKENBERG 00. V. UNITEB STATES. 

(Circuit Court, S. D. New York. June 1, 1905.) 

No. 3,770. 

CusTOMS Dttties — Cla'ssification — Beâds Strung. 

The provision In Tarife Act July 24, 1897, c. 11, Schedule N, § 1, par. 
408, 80 Stat. 189 [ U. S. Comp. St. 1901, p. 1673], for "beads of ail kinds, 
not threaded or strung," does not Include beads strung or threaded tem- 
porarlly. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,878 (T. D. 35,891), which afïirmed 
the assessment of duty by the collector of customs at the port of New 
York. The case involves the construction of the provision in Tariff 
Act July 34, 1897, c. 11, Schedule N, § 1, par. 408, 30 Stat. 189 [U. S. 
Comp. St. 1901, p. 1673], for "beads of ail kinds, not threaded or 
strung." 

The opinion filed by the board reads as follows : 

SHARRETTS, General Àppralser. The Issue raised by thèse protests In- 
volves the classification and rate of duty applicable to métal beads strung on 
cotton cords, The Importers contend that such merchandise is dutiable at the 
rate of 35 per cent, ad valorem, under the provision of paragraph 408, Act 
July 24, 1897. The collector assessed duty on the goods at 45 per cent, ad va- 
lorem under paragraph 193, Schedule C, § 1, 30 Stat 167 ItJ. S. Comp. St 1901, 
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p. 1645], as manufactures composed wholly or In part of métal. In G. A. 
5,677 (T. D. 25,291) the Board after duly eonsiderlng the évidence of two of 
the largest importers of beads In the United States, whlch évidence is made a 
part of the record in the présent cases, decided adversely to the importers' con- 
tention; the issue then and now being identical. Since the rendition of that 
décision the Circuit Court of Appeals for the Seventh Circuit bas affirmed the 
Circuit Court for the Northern District of Iliinois, in the case of Buettner v. 
D. S. (C. C. A.) 133 Fed. 163, holding that beads strung on cotton cord were 
dutiable under paragraph 408, as beads unstrung. Judge Grosscup, who de- 
livered the opinion of the court, in discussing clauses A and B of paragraph 
408 of the présent act, reached the conclusion that : "The différence in duty — 
in the one 35 per cent, ad valorem, and in the other 60 per cent. — was intended 
undoubtedly as a difCerential in favor of domestie manufacturera of such fab- 
rics. The clause as we interpret it [referring to clause A], in view of the 
clause that follows, bas application not to beads temporarily strung or thread- 
ed for purposes of transportation, but beads permanently threaded or strung 
as beads are threaded or strung in the manufacture of fabrics, nets, wearing 
apparel, and the lilie. In the interprétation of the statures, the letter must 
yieid to the substance of the distinctions intended to be expressed, and It is 
our judgment that the classification hère intended was between métal beads 
constituting permanently a part of a fabric or article and beads that in their 
individual state may be worked into such manufactures." 

While not concurring in thèse conclusions, though we reeognize the force of 
the argument advanced by the court, we nevertheless would feel constrained 
to follow this décision, were it not that another tribunal of equal jurisdiction 
had taken a contrary vIew. The case referred to is that of Steiner v. U. S., 
79 Fed. 1003, 24 O. C. A. 690, decided by the Circuit Court of Appeals for the 
Second Circuit. There are some cogent facts which persuade us that this 
latter décision should be followed in this instance. It is not disputed that the 
merchandise in question is strung beads, and we flnd as a fact within our 
knowledge that the importation, the subject of the conflicting décisions above re- 
ferred to, was of slmilar description and strung in identically the same manner. 
The only point with which we hâve to deal, therefore, is the dictum of the 
court in the Buettner Case that beads temporarily strung were not of the de- 
scription of beads Congress intended to exclude from classification under sub- 
division A, par. 408. The court in this last mentioned-case suggested an Intent 
on the part of Congress to give certain advantages to domestie manufacturers 
of beaded goods. This proposition can hardly be refuted, but the whole scheme 
in the présent tariff évinces a détermination on the part of Congress to differ- 
entiate between crude materials which hâve not been advanced in value by the 
application of labor abroad, and those which hâve. Instances of this are found 
in section 1, Schedules I and L, pars. 303, 385, 30 Stat 175, 185 [U. S. Comp. 
St 1901, pp. 1656, 1668] , covering threads or yarns which partake of the nature 
of raw materials for weavers, but which, having been advanced in value and 
condition by process of labor, are made dutiable at comparatively high rates. 
Paragraphs 20 and 435, Schedules A and N, 30 Stat. 152, 192 [U. S. Comp. St. 
1901, pp. 1628, 1676], are among other numerous instances sbowing the same 
Intent. 

The testimony of large Importers of beads whose interests were in the di- 
rection of seeing a réduction of duties, and one of whom is a protestant in 
the cases now before us, was to the eftect that beads strung on cotton cords 
for temporary purposes were known, and had been known in trade for a period 
of 30 years, as strung beads, and, further, that the labor of assorting and 
stringing beads added 15 to 20 per cent, to the value of loose beads. Can we 
not conclude that this fact was the potent cause which induced Congress to 
ellminate strung beads from paragraph 408 entirely, the rate of 35 per cent, 
ehargeable on the loose beads, being regarded as too low for those enhanced in 
value 15 per cent, by a process of labor abroad, and that of 60 per cent, the 
rate ehargeable on trlmmings and completed articles, as too high? The efCect 
of ellminating strung beads from paragraph 408 does not lead to an Incon- 
gruous condition, but on the major part of imported beads strung the resuit 
would be the imposition of duty at a rate 10 per cent higher than on beads 
144 F.— i5 
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not strung, and 15 per cent' lower than for the beaded goods. Assumlng for 
argument's sake, and the assumption is not unreasonable, that the labor of 
assorting and strlnging Beads ■wâs'performéd in thls country by women and 
chlldren, It could plauslbly be eoncluded that Congress by législation seeured 
to them a fair degree of protection. If We are to décide the case wlthin the 
intentof Congress, it wlll be well to turn to prier tariff acts, with a view to 
ascertalnîng what the législative Intent was. 

Act Oet ï; 1890, c. 1244, § 1, Schedule N, par. 445, 26 Stat 600, provided for 
beads, ' Ibosè, ' unthreaded, and Unstrung; and an importation ot métal beads 
temporarSlt ètning on cotton cords, entered at the port of New York during 
the lifé 'of that act, was exèluded from classification as beads, loose.' This 
importation was returned for duty by thé collector as a manufacture of métal ; 
duty being assessed thereon at the rate of 45 per cent, ad valorem. The correct- 
ness of thls interprétation of thé statutes Wiis successively afflrmed by the 
Board of Général Appralsers, the Circuit Court for the Southern District of 
New York, and the Circuit Court of Appéals for the Second Circuit. See G. 
A. 876 (T. Di 11,885) ; (C. C.) 66 Fed. 726; 79 Fed. 1003, 24 C. O. A. 690. The 
décision of the Circuit Court of Appeals was regarded as final by the govern- 
ment and importers, and was adhered to and acquiesced in until paragraph 
445 of the act of 1890 was repealed by the act of 1894. 

Congress, in framing Tariff Act AUgust 27, 1894, c. 349, 28 Stat. 509, did se 
with the avowed purpose of reducing duties oh crude materlals. Having 
knowlèdge that by judicial décision temporarlly strung beads were classifiable 
according to material, under the aCt of 1890, paragraph 99, Sehedule B, § 1, 
Aét 1894, '28 Stat. 514, provided for "glass beads, loose, strung or carded," at 
the rate of 10 per cent, ad valorem. Had It not been that beads strung tempo- 
rarlly ■Were regarded as hbt Included wlthin thé term "loose," no necessity 
Wohld hâve existed for llicorporttting ' thé Vbrds "strung or carded," as the 
tetm "glass beads," without othèr qiiallfylng words, would hâve Included 
those loose and also such as were strung or carded for purposes of convenience 
of trânsporttttibn. Brlefly éùrtlmarlelnig the provisions of thls paragraph, we 
fihd 'included thereih (1) loose beads, (2) ^beads strung, and (3) beads 
carded; that is, threaded and attached to cards solely for purposes of conven- 
l^Hce or 'transJ)ortàtion. 

Thé value Of bèads In thé condition streclfied Increased In the order of their 
enumeration, and, as paragraph 354' of the same act (28 Stat. 536) provided 
for articles Ihahtifacturéd from beàdS.this Intent of Congress to inelude beads 
temporarlly strung withln the term "beads strung" Is. so manifest as to be 
hardly à débatable question. It is WélI #prthy of considération that paragraph 
99 made 'provision 6nly for glass bekds, and that métal bèads strung on cotton 
cords wisrerëlegàted for duty to the' paragraph which prô'vlded for manufactures 
of metaK'under the act of 1894, as they had been classifled by JUdiciàl décision, 
ûiider the act bf 1890. Hence, during twO tariff acts, from 1890 down to 1897, 
Bifetal beads temporarily strung on cotton cords were classifled as manufactures 
of inetâl'.- ' 

In'the àet of July 24; 1897, c. Il, I 1, Schedule A. 30 Stât. 151 [U. S. Comii. 
St 1901, p. 1626], Cbngress repealed paragraph 99 of the act of 1894, and re- 
enacted the provision of paragraph 445 of the act of 1890, In identical lan- 
gijaéè with regard to beadi'of ail kinds riôt threaded or struiig. This was done 
with thé full ùhderstandin^ relative to the class of goods Included In the pro- 
vision of the act of 1894 tht'l6oÈe beads, and also that by décisions by the courts 
ànd Itf acéordftrice with thëpriictice followed by eustbms oificlals and acquiesced 
In by Importers for years; ail beàds-^strung or threaded in any manner — ^were 
ihltiâble at the raté applicable to the màtèrial of which they were composed. 
In ôùr opinion, the Intent df Congress was eij;)reSsed iû unambiguous language, 
and' that, both wlthin the lettei* of the Iftw and the Intent of the lawmakers, only 
lôose beads Were provided for In paragraph 408 at 85 per cent, ad valorem. 
' JTn àcCordàhce With thé viewshereih expressed, the protests before us are 
Overrùled; and thé'coHéctttr's décision In àssessing duty on the métal beads 
strung now'in'c6ntrpversy;'!attiie rate of 46 per cent, ad valorem, under para- 
gràiJh 193 of thé présent aët; In éach casé Is afSrmed. 
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Frederick W. Brooks, for importers. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The décision of the Board of Gen- 
eral Appraisers is affirmed, upon the décision in this circuit in Re Stein- 
cr (C. C.) 66 Fed. 726, affirmed in 79 Fed. 1003, 24 C. C. A. 690. 



HORMANN, SCHUTTE & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 4, lOOG.) 

No 4,086. 

CUSTOMS DUTIES — ClASSIFICATION— PaBTS OF BUTTONS — ^FaILUBE TO PbOVIDB 
DUTT ON ABTICLE ENUMERATED. 

In construing Tariff Act July 24, 1897, c. 11, § 1, Schedule N, par. 414, 
80 Stat 190 [U. S. Comp. St 1901, p. 1674], wliich enumerates "Buttons 
or parts of buttons" as being subject to "the following rates," and provides 
for "buttons" certain rates of duty and "in addition tiu'reto, on ail tiie 
foregoing articles In this paragraph," a further rate of duty. BeU, 
that parts of buttons are not subject to the rates provided for "buttons" ; 
that they are not liable to the additional rate on "ail the foregoing arti- 
cles" ; and that, no deflnite rate being attached to them, they are dutlable 
as manufactures of the component material of chief value. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,142, T. D. 26,687, which affirmed the 
assessment of duty by the collecter of customs at the port of New York. 

The case involves the construction of Tariff Act July 24, 1897, c. 11, 
§ 1, Schedule N, par. 414, 30 Stat. 190 [U. S. Comp. St. 1901, p. 1674], 
with référence to parts of buttons. Said paragraph reads as follows : 

"414. Buttons or parts of buttons and button molds or blanks, flnished or 
unflnished, shall pay duty at the following rates, the hne button measure being 
one-fortieth of one inch, namely : Buttons known commercially as agate but- 
tons, métal trousers buttons (except steel), and nickel bar buttons, one-twelfth 
of one cent per Une per gross ; buttons of bone, and steel trousers buttons, 
one-fourth of one cent per llne per gross ; buttons of pearl or shell, one and 
one-half cents per llne per gross ; buttons of horn, vegetable ivory, glass, or 
métal, not specially provided for in this act, three-fourths of one cent per liue 
per gross, and in addition thereto, on ail the foregoing articles in this para- 
graph, fifteen per centum ad valorem ; shoe buttons made of paper, l)oard, 
papier mâche, pulp or other similar material, not specially provided for in this 
act, valued at not exceeding three cents per gross, one cent per gross ; buttons 
not specially provided for in this Act, and ail collar or cufC buttons and studs, 
flfty per centum ad valorem." 

It having been held in the case of In re Blumenthal (C. C.) 51 Fed. 
76, affirmed in 4 C. C. A. 680, that the corresponding provision in 
Tarifï Act Gct. 1, 1890, c. 1244, § 1, Schedule N, par. 429, 26 Stat. 599, 
for "buttons" did not include parts of buttons, the Board was of the 
opinion that Congress àdded the expression "parts of buttons" to the 
paragraph now under considération to prevent such a construction of 
the présent act, and held accordingly that métal parts of buttons were 
subject to the rate provided for métal buttons, 

Everit Brown, for importers. 

D. Frank Lloyd, Asst. U. S. Attjr. 
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PLATT, District Judge. Thé merchandise in this case consists of 
small métal articles designed for making cloth-covered buttons, such as 
are used on cutaway or f rock coats. Two of the pièces, one fitting into 
the other, after having been covered with cloth, will make one button. 
They are parts of buttons. The collecter assessed them for duty undér 
Act July '24, 1897, c. 11, § 1, Schedule N, par. 414, 30 Stat. 
190 [U. S. Comp. St. 1901, p. 1674] at three-fourths of one cent 
per line per gross, under that portion of the paragraph which refers to 
"buttons of horn, vegetable, ivory^ glass or métal," and added 15 per 
cent, ad valorem under the language immediately foUowing, "and in ad- 
dition thereto on ail the foregoing articles in this paragraph, 15 per 
cent, ad valorem." The importer invokes the 15 per cent, ad valorem 
provision, deeming the words "in addition thereto" immaterial, because 
parts qf buttons hâve had no definite rate attached to them theretofore 
but hâve been mentioned ; or the 50 per cent, ad valorem provision at 
the very end, on "buttons not specially provided for," or paragraph 
193, Schedule C, 30 Stat. 167 [U. S. Comp. St. 1901. p. 1645], which 
provides for manufactures of métal at 45 per cent. The Board of Gen- 
eral Appraisers affirmed the coUector's action. 

If the merchandise shôuld be assessed under paragraph 414, the col- 
lecter found the only place where it can properly go. The answers to 
the importers' contentions in that regard are so plain that it would be 
wasteful to spend time in discussing them. It must stay where it is or 
go to paragraph 193. 

I hâve given paragraph 414 unusual attention and am persuaded that 
if Congress intended in framing it to avoid the construction put upon 
the button paragraph iri the act of 1890, by the Blumenthal décision (C. 
C.) 51 Fed, 76, it has fallen far short of càrrying out that intention. 
It would be judicial législation of a flagrant character to sustain the 
collector and the Board in this case. The merchandise should be as- 
sessed under paragraph 193; and when that has been donc the import- 
er still pays pretty fair toll to the government for the privilège of bring- 
iiig in thèse little pièces of métal. 

Décision of Board of General Appraisers reversed. 



TREFOUSSB, GOGUBNHEIM & CO. v. UNITED STATES. 

PASSAVANT & CO. v. SAMB. 

(Circuit Court, S. D. New York December 27, 1905.) 

Nos. 4,129, 4,128. 

C0STOMS DUTiES — Classification — Embeoidered Gloves. 

Tarife Act July 24, 1897, c. 11, § 1, Schedule N, par. 445, 30 Stat. 193 [U. 
S. Comp, St. 1901, p. 1677]. relating to gloves "atitclied or embroidered 
with more tlian three single strands or cords," heîd not to cover gloves 
having thrée rows of embroidery, each of which présents ou the back of 
the gloves the appearance of three-plait crochet work, but Is produced by 
the needle with only one cord or strand of threàd. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
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The décision under review affirmed the assessment of duty by the 
collector of customs at the port of New York, 
Frederick W. Brooks, for importers. 
Henry A. Wise, Asst. U. S. Atty. 

PLATT, District Judge. This is an appeal from the décision of the 
Board of United States General Appraisers, who sustained the action 
of the collector and overruled the protest of the appellants. 

A number of questions were raised by the protests in thèse cases, re- 
specting the cumulative duties which had been assessed on certain im- 
ported gloves by the collector. In only one respect is it necessary to ex- 
amine the action of the Board, and that relates to a duty of 40 cents 
per dozen pairs on the gloves under a provision found in Tariff Act July 
24, 1897, c. 11, § 1, Schedule N, par. 445, 30 Stat. 193 [U. S. Comp. St. 
1901, p. 1677] for "ail gloves stitched or embroidered with more than 
three single strands or cords." The importers protested against this 
last assessment claiming that their gloves were not stitched or em- 
broidered with more than three single strands or cords, within the 
meaning of the provision for such goods in said paragraph. The Board 
of Appraisers overruled the protest in this way : They followed a rule 
which they had adopted in G. A. 5,595, T. D. 25,038, for the ascertain- 
ment of the number of strands or cords upon a glove, and found that, 
by some peculiar method of reasoning, there were more than three sin- 
gle strands upon the gloves in question. It appears, however, that the 
same Board, in G. A. 4,341, T. D. 19,945, held that certain leather 
gloves, having upon them embroidery in three rows, but showing on the 
back of the gloves that each row presented the appearance of 3-plait 
crochet work, the effect being produced by the needle with only one 
cord or strand of thread, as is shown by the stitching through and on 
the inside of the glove, were in fact not stitched or embroidered with 
more than three single strands or cords. This décision, upon appeal, 
was affirmed by Judge Wheeler, in United States v. Robinson (C. C.) 
124 Fed. 1013, and has been acquiesced in by the government. It would 
seem that the Board of General Appraisers in such a matter as this, 
when the gloves in respect of the manner of stitching are manifestly the 
same as those considered in G. A. 4,241, ought to hâve followed the 
very clearly expressed and well-defined rule governing the provision 
found in paragraph 445. 

The décision of the Board, so far as it finds that the goods in ques- 
tion are subject to a duty of 40 cents per dozen pairs for "ail gloves 
stitched or embroidered with rtiore than three single strands Or cords," 
is reversed. 
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DAWSON V. ^INNÉY. 

(Circuit Court, E. D. Pennsylv^tnla. April 6, 1906.) 

No. 14. 

Removal OT Causes — Delat m Prosectjtion— Dismissal. 

Where, after rèiiiovâl frotQ the statë court, a rule was granted on the 
plaintiff lu the fédéral court to show cause why the case shoald not be 
proceeded wlth, though plàintlfE's counsel bas been négligent, the fédéral 
court is not authorlzed to enter aa order of uousult and dismissal and 
avyard- descendant costs,' wlth judgment and exécution agalnst plaintiff for 
the same, but can only dismiss the proceedings and reinand them to the 
st^té court. 

Walter Stradling, for plaintiff. 
Robert D. Kinney, in pro. per. 

HOLLAND, District Judge. Upon an examination of the removal 
proceedings filed in this court in the above mentioned suit, I find that a 
judgment was obtained by the plaintiff against the défendant in the 
court of common pleas of Philadelphia county on January 13, 1900. 
Subsequently, a rule was presented to open this judgment, and this was 
dismissed,: and later a fi. fa. issued and the judgment revived, after 
which the pétition was presented for a removal to this court. A rule 
was granted on the plaintiff in this court to show cause why the case 
should not be proceeded with. Nothing bas been done on this motion, 
and the défendant now asks that an order of nonsuit and dismissal be 
entered, and costs awarded défendant with judgment and exécution 
against the plaintiff for the same. 

While it is true the plaintiff's counsel has entirely neglected to attend 
to the matter in this court, yet we hâve no authority to enter the rule 
asked for by defendant's counsel. We cannot disturb the judgment 
entered in the state court, and the only rule we are authorized to enter 
is to dismiss the proceedings and remand them to the court of common 
pleas of Philadelphia county ; and it is so ordered. 



CLUFF V. PITTSBURG RYS. CO. 
(Circuit Court, W, D. Pennsylvanla. March 28, 1906.) 

' No.' 37.,, 

SXBEBT RAILBOADa-^lNJUBT OF PEESOIf ON SlBEET— ACTIOW FOB; DAMAGES. 

Evidence of the négligence of a défendant In operatlng a street car bj 
which plaiutifC was Injured, by runnlng at excessive speed, and falling to 
give warning by signais, and of contributory négligence by plaintiff, held 
such as to render proper the submission of both Issues to the jury. 

[Ed. Note. — For cases In point, see vol. 44, Cent Dlg. Street Ballroads, 
i§ 251-257.] 

At Law. On motion for new trial. 

Thos. M. & R. P. Marshall, for plaintiff. 
Burleigh, Gray & Challener, for défendant 
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BUFFINGTON, District Judge. This is a motion for a new trial. 
The alleged négligence of the défendant consisted in operating the car 
at an imdue rate of speed and in failing to sound a gong to warn the 
plaintiff of danger. The défendant called no witnesses, and we think 
there was sufficient évidence on the part of the plaintifï to satisfy the 
jury that no warning was given by the gong and that considering the 
situation and surroundings the car was operated at an excessive, if not, 
indeed, a reckless rate of speed. In that regard there was no error in 
our submitting the case to the jury. The remaining question is whether 
the proof showed contributory négligence on plaintiflf's part. We hâve 
looked over the ground^one of the frequented street corners of the 
city — where the accident took place. The plaintifï was a stranger in 
the city. The Car was coming down the bridge approach at a high 
rate of speed ; he had no reason to suspect that coming at such a rate 
and the gong not being sounded the car would turn from the straight 
road on which it was headed and would make the sharp turn down 
Duquesne Way. Moreover the plaintiff stopped before he crossed the 
track. But it is suggested that he should hâve stopped later and nearer 
to the track. Considering the size of the car and the distance it and its 
fender would project over the track when rounding a curve, we think it 
would hâve been dangerous for a pedestrian to stop any doser to the 
track than the plaintiff did. At ail events the facts bearing on the ques- 
tion, of contributory négligence were such that différent déductions 
might well be drawn from them by reasonable men. It was there- 
fore the duty of the court to submit the case to the jury to draw its 
own inferences. 

We are therefore unwillingto disturb the moderate verdict which the 
jury found. 



UNITED STATES ex rel, FISHEIl v. RODGERS, U. S. Immigration 

Com'r et al.; 

(District Court, E. D. Pennsylvanla. April 5, 1906.) 

1. CiTiZENS — Child of Alien Becoming Natubalized. 

A mlnor residing in this country witli his mother and stepfather when 
the, latter was naturalized likewlse became a citiKen. 

[EO. Note. — For cases in point, see vol. 10, Cent. Dig. Citizens, § 10.] 

2. Aliens — Exclusion — Finality op Deteemination. 

Where the question of citizenship was not passed upon by the Corn- 
missioner of Immigration, nor certifled to the Seeretary of Commerce and 
Laborj,nor passed upon by him, no question of finality arises. 

Habeas .Corpus Proceedings. 

Evan B. Lewis, for relator. , 

John C. Swartley, for Commissioner of Immigration. 

Howard H. Yocum, for International Mercantile'Marine Co. 

HOLLAND, District Judge. In this pétition for a writ of habeas 
corpus, William Fisher sets forth: 
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"Tbat he was born In Wales aboùt 29 years ago. From there he went to 
Au^tralla witJi his parents when a small claild. That while living In Aus- 
tralla hls father died, and shortly thereafter his mother married, and wlien 
petitioner was about 10 years of âge his mother and stepfather came to 
th& United States and settled in Luzerne couuty, Pa., at wbich place peti- 
tloner's stepfather became a citizen of the United States. The petitioner 
irved at or near Six Mlle Run, Pa., untll he was about 23 years of âge, 
•wïien he pald a vlsit to his native country, Wales, and remalned there untll 
hé retùrned upon the sald steamship Haverford, landing in the city of Phil- 
adeljf»hia and state of Pennsylvanda on the 9th day of January, 1906. That 
the United States Oommlssioner qî Immigration, stationed at Philadelplila, 
refused hlm, the said William Fisher, a landing, and ordered his déportation 
on the authority of the marine surgeon's certiflcate "that the passenger was 
almost bllnd." 

The writ was îssued, [tp which a retûrn was made by the manager 
of the steamship company that the relator was detained under order 
of Commissioner of Immigration at the Port of Philadelphia as an 
alien immigrant "almost blind and likely to become a pubUc charge." 
The return, of the acting Commissioner of Immigration at the Port 
of Philadelphia dénies that the relator is in the custody of the com- 
missioner, but further answers that the writ should be vacated be- 
cause the findings of the Commissioner of Immigration, which, upon 
appeal, weré approved by the Secretary of Commerce and Labor, are 
final and çannot be inquired into by the court. Upon the argument 
of this case, a copy of, the entire proçeedings, together with the 
évidence before the commissioner, was submitted, and it shows that 
the question ôf citizenship of the relator wàs not passed upon by the 
commissioner, nor was it certified'to the Secretary of Commerce and 
Labor, nor passed upon by him. The pétition sets forth that William 
i'ishèr is à citizen of the United States, and states the facts upon 
which that daim is based. His claim to citizenship, as set forth iii 
his pétition, is supported by the évidence of his brother given before 
the commissioner. This évidence, together with the allégation of 
citizenship set forth in the pétition, is uncontradicted. The relator 
was a minor residing in the Uiiitéd States with his mother and step- 
father when the latter was naturalized. 

When the husband of an alien woman becomes a naturalized citi- 
zen, she, as well as her îiifant son, dwélling in this country, become 
citizens of the United States as fully as if they had become such in 
the spécial mode prescribed by the naturalization laws. United 
States V. Kellar (C. C.) 13 Fed. 83. 

The question of finality of action on the part of the commissioner 
does not arise in this case, because the record shows plainly that 
thèse proçeedings were had against an American citizen, whose entire 
family are residing in this country, and where he himself had resided 
until very recently, and had only been on a visit to England. He 
cannot, under the circurnstances, be deprived from returning to his 
home. 

It is therëfore ordèred that he be discharged. 
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BROMLBT et al. v. STANDARD-PLUNGER ELEVATOR CO. 

fClrcuit Court, W. D. Pennsylvania. April 5, 1906.) 

No. 1& 

CÎONTEACTs — Evidence to Establish. 

On an Issue as to the making of a contract to pay a certain commis- 
sion for services, évidence to sliovi' the value of the services is admis- 
sible, as bearing upon the reasonableness of the contract claimed, and 
the probability of Its having been made. 

At Law. On motion for new trial. 

Langfilt & Mcintosh, for plaintiffs. 
Wm. M. Hall, for défendant. 

BUFFINGTON, District Judge. This is a motion for a new trial. 
From the amount of the verdict it is clear the jury did not adopt the 
plaintiffs' contention that they should be allowed 10 per cent, com- 
mission. Apart from ail other contentions it will therefore be seen 
the testimony as to the worth of the services in question generally, 
and without référence to spécifie contracts, did not lead the jury to 
adopt the alleged 10 per cent, of the contract. If, however, they had 
adopted such 10 per cent, basis, wt are of opinion there was no 
error in admitting testimony to show the worth of such services, and 
therefore the reasonableness" of such rate and the probability such 
contract was made. Rauch v. Scholl, 68 Pa. 234; Buckingham v. 
Harris, 10 Colo. 455, 15 Pac. 817 ; Barney v. Fuller, 133 N. Y. 605, 
30 N. E. 1007; Allison v. Horning, 22 Ohio St. 138. In référence 
to the claim for spécial compensation for office accommodations^ ser- 
vices in installation, etc., we see no error in the court's permitting 
this branch of the case to go to the jury. Apart from other évidence 
supporting it, that claim was averred in the statement of claim, which 
was ofifered and received in évidence. 

On the whole, we think the défendant company has no substantiaî 
ground of complaint. 



BORLAND V. PRINDLE, WBEDBN & CO. 

(Circuit Court, D. Rhode Island. March 28, 1906.) 

Xo. 2,762. 

CoifTRACTS — Legality — Agkeement by Stockholdees to Teansfeb Manage- 
ment OF COBPOEATE BUSINESS. 

A contract by which défendants agreed to purchase ail of the stock of 
a private corporation and pay for the same at the end of 15 months, and 
which gave them the right in the meantime to conduct the business and 
manage and control ail of the property and plants of the corporation, is 
not void, as against public policy, there l)eiug no minority stockholders 
nor third parties injurlousiy afCeeted thereby. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Corporations, S 
504.] 

Same — ^Agreement to Pbocuee Coepoeate Action. 

An agreement by a partnership to cause or procure a corporation fo 
purchase certain propertles, and to issue Its bonds and stock in paymen* 
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therefor Is not vold, as against public pollcy, where It does not appear that 
the rights of .tlilrd persons wpul|d be Injuriously afÇeeted, or that other 
than légal means were contemplated to brlng aboùt such corporate action. 
8. Same — Action tob Bbeach-^Dehénses. 

A party to a contract eannot eseape Uability for Its breach by asserting 
the illegality of an alternative provision inserted therein for hls own 
beneflt, and which might be disregardèd âbd' leâVe the contract complète. 

4. tLEADlNO SVI'Ï'ICIENCY OP PLEA,S. ' 

Pleaa considerèd on demurrer, and Held insufflciènt, not only as con- 
tainlng argutnentatlve déniais of allégations in the déclaration, but also 
because the affirmative màtters pleaded therein constituted no substantial 
grounds of défense. 

At Law. On demurrer of défendant Banigan to plaintifï's déclara- 
tion, and plaintifï's demurrer to défendant Banigan's second, third, and 
fourth pleas. 

J. Jérôme Hahnand Homer Albers, for plaintiff. 
John W. Hogan and Philip S. Knauer, for défendants. 

BROWN, District Judge. In considering the contention that the 
contract is cbntrary to public policy and void, it is necessary to con- 
sidenonly the agreements relating. to the North River Lumber Com- 
pany, a Maine corporation, and to thè North American Pâper & Lum- 
ber Company, Limited, a Nova Scotia corporation. 

1. As to the Maine corporation : .The défendants agreed to pûrchase 
ail the shares of its capital stock; and the certificates of stock, save 
three,. were tô be deposited in escrow for 15 months, until full pay- 
ment should be made. The défendants, however, were to take "pos- 
session of the management," elect officers and directors, and operate 
the property in the usual course of business for 15 months. The de- 
fendants agreed, at the end of this period, to convey, or cause to be 
conveyed, the real estate, equipments, plant, assets and .business as a 
going cdncern of the Maine corporation, to the Nova Scotia corpo- 
ration. By the purchase of ail its^shares of stock, the; défendants were 
to acquire the entire bénéficiai interest in the assets of the Maine cor- 
poration. Though payment for the shares of stock was to be deferred 
for 15 months, the agreement that. the défendants mïght at once pro- 
ceed to operate the property was between parties representing ail the 
shares of stock and aH the bénéficiai interest in the assets of the corpo- 
ration. No authority has been presented having the slightest tendency 
to show that an arrangement of thjs character is against public policy. 
The plaintiff, representing theowriers and vendors of the shares, and 
thè défendants, as the purchasers of the shares, were in no fiduciary 
or trust relation to others. The Maine corporation apparently was 
a private corporation, 'and the rights of no third persons, so far as 
appears, were to be injuriously affected. This case should not be con- 
fused by authorities which relate to agreements prejudicial to mi- 
nôrity stockholders. ' 

2. As to the Nova Scotia corporation. ït is objected.that the agree- 
ment purports to empower the plaintiff to sell the charter of the North 
American company, a corporation, and delegate to the défendant co- 
partnership the corporate powers conferred upon said company, and 
that this is against the policy of the law, and void i. . 
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While the expressions "to sfell" and "to buy," used in connection witb 
Ihe charter of the North American company, may be loose, it js évi- 
dent, upon a reading of the entire agreement, that what was contem- 
plated was not in a strict légal sensé a sale of the charter, but that 
the papers pertaining to the charter and the résignations of the then 
directors were to be delivered to the défendants so that they and their 
associâtes might proceed to organize the company. The intent was 
to substitute a new set of directors, and so far as destroying inde- 
pendent corporate activity is concerned, it is clear that it was intended 
that the Nova Scotia company should be set on foot as an active cor- 
poration which was ultimately to operate not only properties which 
it should acquire from the Maine corporation but other properties 
as v/ell. 

The défendants further agreed to cause the Nova Scotia company to 
issue per cent, gold bonds to such amount as they should deem 
proper, secured by a mortgage constituting a first lien on its proper- 
ties. Of such bonds, the défendants agreed to deliver $1,400,000 par 
value to the plaintiff within 15 months, but with the right in said de- 
fendants, if they preferred, to deliver in lieu thereof an equal amount 
at par of collatéral trust 5 per cent, gold bonds issued by a corporation 
to be organized under the laws of New Jersey or other state, provided 
that such corporation should own ail the bonds and stock of the North 
American company, and that the same should stand pledged, with no 
prior lien thereon, as security for payment of said collatéral trust 
bonds. The défendants also agreed to pay to the plaintiflE $1,150,000 
in common stock of the Nova Scotia company, or its équivalent in 
shares of such other company organized as provided in said agreement. 

It is to be observed that the défendants did not, in terms, agrée for 
and on behalf of the corporation. The agreement was to procure 
corporate action of the Nova Scotia company. Nothing in the agree- 
ment shows that the rights of third persons were to be prejudiced, or that 
third perSons were in any way interested in the Nova Scotia corpora- 
tion. It was possible to bring about, through légal means, corporate 
action accepting conveyances of various properties which it was con- 
templated that the Nova Scotia corporation should acquire, and au- 
thorizing the issue of gold bonds and stock in payment therefor. 

Objection is made to the provision allowing the défendants to pay 
the plaintiff in bonds of a corporation to be organized under the laws 
of New Jersey or other state. The défendants cannot escape responsi- 
bility, however, for breach of contract, by asserting the illegality of 
this clause inserted for their own benefit. If such ownership by a 
corporation of New Jersey or other state could not be legally effected, 
the alternative provision for payment in bonds other than thosé of 
the Nova Scotia corporation might be disregarded, The proviso that 
such corporation should own ail the bonds and stocks of the North 
American company implies a légal ownership. If this cannot be ac- 
complished, the alternative provision concerning payment is nullified 
by its own terms. So far as appears from the déclaration, however, 
such an agreement is not void as against public policy, and I am of the 
opinion that no authority cited sustains the defendant's contention. 

Looking at the whole contract, it is very clear that there was no 
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intent that thè Maîne corporation should be Consolidated with or sub- 
ordinated to the Nova Scotia corporation. The Maine corporation 
was to continue as an independent corporation until its property should 
bé sold. Thereafter the Nova Scotia corporation was to carry on its 
own business independently. While it is said that it was, the intent 
to destroy "the functional activities of two corporations," it is apparent 
that this sômewhat vague criticism is not founded upon a proper in- 
terprétation of the contract, and, so far as appears from the déclara- 
tion, it is not true in fact. 

"There is no principle of public policy which forbids compétent 
parties from entering into an agreement to form a corporation, and 
pi-oviding for its future management and control, if the corporation 
is created according to statutory requirements, and the objects con- 
templated are lawful and proper." Alger on the L,aw of Promoters 
and the Promotion of CoriX)rations, § 347. 

3. Passing to the plaintifï's demurrers to the defendant's pleas. 
The second plea sets forth that the plaintiiï entered into an agreement 
with Edward M. Prindle of New York on December 8, 1902, states 
the agreement in full, and allèges that said agreement is the agreement 
of Edward M. Prindle, and not an agreement, writing, and undertak- 
ing, Qf John J. Banigan, together with Imboden, Weeden, and Prindle, 
doing^ business as copartners. This is merely an argumentative déniai 
of the allégation, of the déclaration that the défendant Banigan en- 
tered into the agreement set forth in the déclaration. The défendant 
seeks to support this plea by Court and Practice Act, § 387, passed by 
the General Assembly of Rhode Island at its January session, 1905. 
This dues not, in my opinion, authorize an argumentative déniai of 
this character, and does not justify unnecessary prolixity. The demur- 
rer to the second plea is, in my opinion, well taken. The only efïect 
of pleading this agreement is to show that it does not contain Bani- 
gan's signature; but it does not follow, as a matter of law, that the 
agreement was not made with the défendants through their agent. 
I see no useful purpose in incumbering the record with the second plea. 

The third plea is substantially the same as the second, with this 
addition: It sets up chapter 47, § 53, of the Revised Statutes of Maine 
of 1903, and also a provision of the Constitution of the state of Maine, 
with the averment that the North River company was a corporation 
organized under the laws of Maine, and was subject to said consti- 
tutional provision, and that the agreement is in violation of said statute 
and of said constitutional provision, and contrary to public policy. 

This plea is bad in that it both dénies argumentatively the making 
of the agreement, and also sets up the légal invalidity of the agree- 
ment. But, aside from any irregularity in form of this plea, I f ail 
to see that the statute of the state of Maine has any application to an 
agreement of the character set forth in the déclaration. The statute 
is as f ollows : 

"It shall be unlawful for any flrm or Incorpora ted company, or any num- 
toer of flrms or incorporated companies, or any unincorporated company, or 
association of persons or stockholders, organized for the purpose of manufac- 
turing, produclng, reflnlng or mlnlng any article or product, which enters into 
gênerai use and eonsumption by the people, to form or organize any trust, or 



CAMBERS V. FIE8T NAT. BANK. 717 

to enter into any combination of flrms, incorporated or vmincorporated com 
panles, or association of stockholders, or to delegate to any one or more board 
or boards of trustées or directors the power to conduct and direct the business 
of the wbole number of flrms, corporations, companies or associations whicli 
may bave formed, or which may propose to form a trust, combination or as- 
sociation Ineonsistent witli the provisions of this section and contrary to public 
poUcy." 

The contract does not provide for any trust or combination. The 
Maine corporation was to run as an independent corporation, con- 
trolled by its own officers, until its properties should be disposed of to 
the North American Company. The constitutional provision afïords no 
additional ground for holding that said agreement is contrary to pub- 
lic policy. 

The fourth plea sets up the same argumentative déniai and, in addi- 
tion, chapter 47, § 19 of the Revised Statutes of Maine of 1903. The 
point made upon this statute is that it provides that corporations shall 
hâve directors, that there shall be not less than three directors, and 
that the directors must be and remain stockholders. It is apparent, 
however, that there is no merit in the contention that because ail the 
shares of stock of the corporation were to be sold, there could not be 
three directors who were stockholders. The agreement expressly 
provides that only 597 shares of the entire 600 shall be held in escrow, 
and that the remainder shall be outstanding. This is apparently for 
the purpose of complying with the statutory requirement. 

Aside from the irregularity in form of the second, third, and fourth 
pleas, it is clear that said pleas, so far as they relate to the validity 
of the agreement set forth in the plaintifï's déclaration, afïord no sub- 
stantial grounds additional to those argued on the demurrer to the 
déclaration, for holding the agreement unlawful as against public 
policy. 

Demurrer of défendant Banigan to plaintifï's déclaration overruled. 

Plaintifï's demurrers to défendant Banigan's second, third, and 
fourth pleas sustained. 



CAMBERS V. FIRST NAT. BANK OF BDTTE et al. 

(Circuit Court, D. Oregon. March 26, 1906.) 

No. 2,858. 

1. Pu:AmNG — Demtjekee — Constbuction. 

A complaint being tested by a demurrer should be construed most 
strongly against the pleader. 

[Ed. Note. — For cases in point, ses vol. 39, Cent. Dig. Pleading, § 66.] 

2. Same — Légal Conclusions. 

A complaint should state facts of a probative character, and not légal 
conclusions. 

[Ed. Note.— For cases in point, see vol. 39, Cent. Dig. Pleading, § 12. J 

3. JUDQMENTS SATISFACTION ACT OF CLEBK OP COUET MiNISTEBIAL ACT. 

The act of the elerk of a court, in satisfying a judgment on the re- 
turn of an exécution fully satisfied, as required by the Montana statutes, 
Is a mère ministerial act, and follows from the return of the exécution. 
If it Is shown by the exécution itself that it bas beea fully satisfied. 
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4. ÉXECTJTlON^-^itfcrtiBN-^FOÉM ' AND REtJtjfSITES. 

A sheriff's^ i'eturn On an exécution should conslst of a concise state- 
ment oi thë îàcts, showlng what hè has done in pursuance of his aii- 
. thority, and not a mère conclusion of law that the exécution has been 
fuliy satlsflëd. 

[Ed. Note.^For cases In point, see vOl. 21, Cent. Dlg. Execution, §§ 
1006-1014.] 

5. PleadIng-^Facts or Concltjsions — Execution — tRetuen Satisfied. 

"Wtiere plalntjff deposited money to Indemnlfy his guretîes against 11a- 
billty on injunction and supersedeas bonds, a complâlnt to recover such 
money from the depositary, alleging thàt judgment was rendered against 
plaintlff and his sureties, but that the same had been satisfied by the 
elei-k Of' thé court on the return Of an exécution issued thereon fully 
satisfied, was demurrable ; the allégation that the exécution had been 
fully satisfied being a mère conclusion of law. 

See 133 Fed. 975. 

Omitting formai allégations, the complalnt states, in brief : That ou Aprll 
19, 1902, piaintiiï had on deposlt with the défendant bank $10,000, on which 
date hëiéntered into a contract with défendants, jvhich is made a part of the 
complalnt; that on March 20, 1902, in the district court of SU ver Bow county, 
State of Montana, there was rendered a joint judgment in favor of "William 
Lowery and pthers, as plaintiffs, against the plaintlff herein and Davis 
and Ahdréws, ,as défendants, for the sum of $12,500, as recited in said con- 
tract, and that the liablllty of the défendants Davis and Andrews, and 
each thereof, on said bonds, Is merged into said judgment; that, by the 
terms of said contract, the défendant bank agreed to hold said deposlt pend- 
ing an appeal of the cause to the Suprême Court, and, if défendants Davis 
and Andrews should be requlred to pay such judgment, to indemnlfy them 
ont of such dfetwsit, but that, if said défendants should not be required to 
pay said judgment, or any part thereof, then that it should return the 
same to ■ plaintlff ; that no appeal from said judgment was ever perfected, 
and none can now be taken; that withln 60 days Immedlately prior to An- 
gust 21, 1902, exécution was issued upon said judgment, and placed in the 
hands of the sheriff, with directions to make the amount thereof as provided 
by law; that on said Augùst 21, 1902, the sheriff "returhed said exécution, 
fully satisfied, to the clerk of said district court; that, by the laws of the 
state of Montana then in force, it became and was then the duty of said clerk 
to enter a satisfaction of said judgment upon the judgment docket of said 
court, and said clerk did thereupon, on said 21st day of August, 1902, duly 
enter a satisfaction of said judgment upon said judgment docket, and satisfy 
said judgment as to each and ail the défendants in said cause, and said satis- 
faction, when so entered, constituted a full and complète satisfaction and dis- 
charge of said judgment, and the same was at said time fully satisfied and 
discharged" ; that said satisfaction has never been vacated, and the time 
wlthin which said judgment can be reinstated has long since passed ; that de- 
fendants had or hâve not, nor hâve elther of them, paid said judgment, 
or any t)»"^* thereof, "nor are they or either or any of them liable to pay 
said judgment or any part thereof, nor can the same or any part thereof 
be enforced against them, or either or any of them" ; that said sum of $10,000 
Is still on deposlt with said défendant bank which it has never repaid. 

The contract, after reciting that Cambers had $10,000 on deposlt with the 
bank, that Davis and Andrews hâd executed injunction bonds as sureties 
for. Çaifibers, and that William Ix)wery and others had recovered judgment 
against Oàrnbers, Davis, Andrews, ând otherS on such bonds, for $12,500, 
stipulâtes, among other thlngs, that the $10,000 is to indemnlfy Davis and 
Andrews 'agHlnst any liability upon the injunction bonds, and that it may be 
used In'ESSlStlng Cambers In securlng a supersedeas bond on an appeal from said 
jUdgnien't, or during the liendenCy of a motion for a new trial ; that said 
money shall not bedrawn by any of said sureties of Cambers pending the 
appeal, but shall remain on deposit to be paid to said sureties in repayment 



CAMBEBS V. FIRST NAT. BANK. 719 

of any suni or sums which they may be required to pay; but in case thère 
is no llability on the part of vSaid surcties, or said Davis and Androvvs, by 
ceason of said injunction or stay bond, tben that it shall be paid to said 
Cambers, or his order. 

The banli interposed a demurrer to the complaint, on tlie gronnd solely 
that it does not state facts sufficient to constitute a cause of action. 

Veazie & Freeman, for plaintiiï. 

Dolph, Mallory, Simon & Gearin, for défendant bank. 

WOLVERTON, District Judge (after stating the facts). The 
question is whether this complaint is sufficient. Being tested by a 
demurrer, it should be construed most strongly against the pleader. 
Proceeding, therefore, under the rule, I will examine the complaint 
so far as it may seem necessary to dispose of the question before me. 

The pkading should state facts ; that is, those probative in character, 
and not légal conclusions. The conclusions are such as the court must 
deduce from the facts spread upon the record. 

The action is upon the contract of indemnity, set out by exhibit, 
entered into between Cambers, on the one part, and Davis, Andrews, 
and the Kirst National Bank, on the other; the purpose of the con- 
tract being that Cambers might furnish indemnity to Davis and An- 
drews against any liability they might hâve assumed by going upon 
the injunction bonds for him, and for further indemnity in securing 
a supersedeas, which latter purpose does not now become raaterial. 
The bank occupies merely the position of a bailee of the fund de- 
posited, to hold it under the conditions stated in the contract. It could 
not be called upon to dispose of it otherwise. So far as the -bank is 
concerned, it therefore devolves upon the plaintiff to show that there 
is no liability yet remaining on the part of the sureties Davis and 
Andrews by reason of the injunction or stay bonds. The plaintiff 
has shown that the bonds hâve been sued on and a judgment obtained 
against the plaintiff Cambers and the défendants Davis and Andrews 
• — ^indeed, the récitals of the contract establish as much — and thàt lia- 
bility is thus shown against Davis and Andrews. The bank could 
not be called upon to deliver the fund to Cambers while such liability 
continues. The burden is therefore upon the plaintifï to show by 
apt allégations that Davis and Andrews hâve been relieved of that 
liability and the fund in bank liberated. , 

It is alleged that the liability of Davis and Andrews upon the in- 
junction bonds has become merged into the judgment and that hence- 
forth the court has to deal with the judgment alone. This may be 
granted. 

Now, it was sought to show a satisfied judgment, and the process 
of such satisfaction is traced through an exécution returned "fuliy 
satisfied" by the sherifï. This becomes tlie basis for the satisfaction 
of the judgment. What the clerk does under the Montana statutes, 
the effect of which is set out in the complaint, by way of satisfying 
the judgment, is merely ministerial, and foUows from the return of 
the exécution, if it is shown thereby that the exécution itself has been 
fuUy satisfied. This is legally deducible from the complaint. The 
return of the sherifï on the exécution should be a concise statement 
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of facts, showîng what he has donc in pursuance of hîs authorîty, 
and not of any conclusions of law. The regularity and legality of his 
acts should thus be made to appear. 17 Cyc. 1366, 1367. So that if 
the sheriff had levied the exécution upon property, and sold the same, 
and made the amount of the writ, or any part thereof, the return 
should show thèse facts, and the money having been brought into 
court, or otherwise dispoSed of according to law, the clerk could enter 
such satisfaction of the judgment as the facts of the return and the 
disposition of the money made under the exécution would warrant; 
but, without the proper basis for satisfying the judgment, the clerk 
could not perform his ministerial açt and enter satisfaction. 
Again : 

"Payment bf the amouilt of the ûebt for whlch an exécution has issued 
either to the exécution jJlaintifC, or to the proper officer, or to any other 
person authorized to receive payment, wlU operate as a complète satisfac- 
tion and discharge of the exécution, and, when the payment is made to 
the officer, It malies no différence, as far as the défendant is concerned, that 
the money is not pald over to the plalntlff; the remedy of the piaintifC in 
such case being against the officer and the sureties on his officiai bond." 11 
Am. & Eng. Éne. of Law (2d Ed.) 713, 714. 

Such being the law, I am of the opinion that it is a conclusion of 
law, and not the statement of a probative fact, to allège merely that 
said sheriff "returned said exécution fully satisfied." If the sheriff 
made the money that is the amount of the judgment by levy upon 
property of the debtor, and sale thereof, and returned the same with 
the exécution, which would be in satisfaction thereof, or if the money 
had been paid to the exécution plaintiff, or to the officer, in satisfac- 
tion of the exécution, or, going further, if the judgment had been 
settled out of court, and in pursuance thereof, or of any other agree- 
•iient or iinderstanding yhereby it resulted in the plaintiff directing 
the exécution to be returned satisfied, the facts should hâve been al- 
leged leading up to that resuit. Any of thèse would indicate a release 
of I)avis and Andrewé from liability upon the judgment, and the 
resuit woiïld be deducible from the facts alleged. Not so under the 
présent allégation, which is void of facts, being a mère conclusion of 
law. As I hâve seen, the satisfaction of the judgment, if satisfied at 
ail, must resuit through a merely ministerial act of the clerk on the 
satisfaction Of the exécution ; but, if the exécution has not been shown 
by proper allégations to hâve been satisfied, then the judgment could 
not hâve been legally satisfied. So I conclude that the complaint does 
not State facts sufficient to show that the défendants Davis and An- 
drews hâve been reiieved of their liability under the judgment obtained 
against them, and consequently to show that the bank has become 
accountable to plaintiff for the money placed on deposit with it. It 
should gq further, and state how the exécution was satisfied. 

Severai of the other allégations of the complaint quoted in the state- 
ment are also mère conclusions. 

The demurrer of the bank will therefore be sustained, and it is 
so ordered. 



' IN EE FRANKFORT. .721 

In re FRANKFORT. 
(District Court, B. D. New Yorlî, July 22, 1905.) 

BAJÎKErrPTCT — COIÎCEALMENT OF ASSETS — ObdEB TO SUEBENDEB. 

An order may be made requiring a bankrupt to tum over to Iiis trustées 
money admitted to hâve been in his possession a few days before his banli- 
ruptcy, notwithstanding uneontradicted testimony produced by him as to 
the loss of tlie money, where sucli testimony Is net crédible. 

In Bankruptcy. On report of spécial commissioners on application 
for order requiring bankrupt to turn over assets. 

The following is the report of Robert F. Tilney, Spécial Commis- 
sioner : 

"Tliis matter was referred to me as speclai commissioner upon the return 
of an order to show cause why the banlvrupt should not turn over to the 
trustée certain property, or the proceeds of the same, alleged to hâve been con- 
cealed by him. Prier to April 24, 1905, at vvhich date the order of adjudica- 
tion in bankruptcy was made, Max Frankfort, the bankrupt, was engaged in 
business as a dealer in butter and eggs and groceries at No. 139 Sands street, 
in the city of Brooklyn. His schedules showed an indebtedness of between 
$10,000 and $11,000; the great majority of which indebtedness was incurred 
for merchandise purchased from about the Ist of April. The trustée, on tak- 
ing possession, found a stock of goods appraised at something like $200, and 
this was ail the bankrupt had to show as the resuit of his dealings during the 
month of April. 

He aceounts for some four thousand and odd dollars by the introduction of 
returned ehecks showing payments to varions creditors aggregating that 
amount. He aceounts for the balance of the amount which he should hâve 
on hand In the following way : He testified that on the 19th of April he 
had in his possession $4,000 in bills and $2,039.10 in ehecks of customers. 
This money and thèse ehecks he put into a satchel, which, as both he and his 
wife testifled, was large enough to carry lunch for flve or six people, and had 
been used for that purpose, and he told his wlfe to take this money and ehecks 
to the Borough Bank of Brooklyn where he had an account, and to hâve the 
ehecks certifled at the various banks on which they were drawn, aud hâve the 
bills changed to ones of larger dénominations. The reason why, as he testi- 
fied, he wished to hâve this done, instead of depositing this in the Borough 
Bank, was that he was going to change his account to the Kings County Bank 
and that he wanted certified ehecks so that a deposit could be made as if it 
was cash, and as he .didn't propose to change his account for several days, he 
wanted the bills of larger dénomination so tîiat they would not occupy so much 
space in his safe. 

We are met at the outset of this story with, It seems to me, a very insuffi- 
clent reason for its existence. Mrs. Frankfort testified that she liook the satehej 
eontaining the money and the ehecks and went to the various banks to hâve 
the ehecks certified or cashed, and was unable, on account of her not being 
known at those banks, to accomplish this objeet. She then went to the Bor- 
ough Bank and there the cashier told her that she could deposit the ehecks 
and then draw a check against the amount of the deposited ehecks which the 
bank would honor and pay to her in cash. To get the check she had to go 
back to the store, and so, with the satchel and the money, she went back 
to the store, had her husband sign the check, and then she came back 
agaln to the Borough Bank, presented the check, and the money, two thousand 
and odd dollars, was paid to her in cash which she put into this satchel, to- 
gether with the $4,000 already in it. She further testifies that she went to 
several banks in the neighborhood and changed some of this money so that 
she had 21 $100 bills and the rest of the $6,000 in smaller bills, with the ex- 
144 F.-^6 
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«eptlon of abont $50.10 In sllver. She then started back to the store, but, as 
she says, thought that she would go down Fulton street and look in at the • 
shop Windows and see the bargàinâ, and that this shopping excursion lasted 
from a half an.hour to an hour. She said she carried the satcliel lightly in 
her lef t hand, ând that it was quite heavy to carry. Having carried it along 
Fulton Street, and looked at the bargains and the shop Windows she then 
inade np. her mind that she would go home, and comlng to the corner of Smith 
and Fulton streets, where she was to take the car, she looked down to open 
the bag to get 10 cents for her car fare when she found that she had only 
the hàildle of the satchel in her hand, and that the body of It was gone. 

She says that some time before, when she was looking in at Matthews' win- 
dow on Fulton street, she had felt the satchel lighter, but that she did not 
look down to see the reason for this, and, in fact, she hadn't looked down at 
the bag from the time she left the Borough Bank until, wishing to open it, 
she found that it was gones ; that she had not felt anyone grab it, or attempt to 
talie it away from her; and that, in fact, nothing unusual had occurred while 
she was on her shopping expédition, so far as the bag was concerned; that 
then, without maklng any putcry, without retracing her steps, without noti- 
fying the police, she threw thè handle into the street and walked home weeping. 
When she arrived at honie she told her husband that she had lost the money, 
but she didn't tell hlm how, the circumstances of it, and he didn't ask her. He 
told her pot to say anything about it, not to tell anybody anything about it ; 
aud she even testifled that her brother-in-law, David Frankfort, who was In 
the employ of her husband, didn't know anything about the ioss untll he 
heard the story of it as she told it Inçourt. She also testifled that after she 
came home and told her husband of this Ioss that he sent her again to the 
Borough Bank for the purpose of withdrawing one of the checks which had 
been deposited, and that even then she did not tell any one at the Borough 
Barik tha:t she had lost this $6,000. 

The bankrupt says that he didn't tell anybody of this Ioss; that he didn't 
notify the police; that he didn't advertise for it; in fact, that he made no effort 
whatsoever to recover the money. 'That he went over that afternoon to the 
market iUi î^ew York, and saw some parties with whom he was In the habit of 
dealing, but that he saidnothing to them about this ioss. I think the story 
of both the bankrupt and his wife Is false, and that the money was not lost 
as they si^y it was. It is beyond belief that this woman shotild hâve lost the 
money as she said she did; that she qould bave walked the street holding the 
handle only for so long a time, and not bave missed it; and It seems to me 
that this was a bald conspiràcy, hatciied up between the husband and wife to 
defraud the cteditors of this amount of money. , 

Altbough the story of both the bankrupt and his wifè IS; uncontradlcted 
we are npt, under the décisions ol cases of this kind, bound to believe it; and 
In fapt the cases hold that where money or property is lost under circum- 
stances which are not to Ite credited, the bankrupt must refund the same. It 
is urged by thé attorney for the bankrupt that In the reported cases of extra- 
ordinary losses of this kind that the losses bave always come when the money or 
property was in the physical possession of the bankrupt himself, but this case 
differs in that the money was lost Jby the bankrupt's wife. To my mind this 
only, so far as the bankrupt is concerned, adds to his guilt, in that he is not 
man enough to face the respopsiblllty, but foists the Ioss ofC on the woman. 

The bankrupt further testiSed that when he put this $4,000 in the satchel 
on the morning of the lOth he also had about $400 in cash In his possession. 
It bas been showh further he had purchased, and there were deiivered to 
him on the eventng of the ISth and the morning of the 19th, 286 cases of eggs, 
of which lie had on that morning, before his wife went with this money to the 
bank, sold some 10 or 15 cases, ieaving the value of about 275 cases of eggs, 
âmounting to $1,520, to be accounted for. On the folio wing Sunday, the bank- 
rupt left his home and went away. He was gone for almost a week, his where- 
abouts not beiug known by his wife. She conducted the business and sold 
.goods, but it is évident that this $1,520 vvorth of goods had been disposed of 
before the husband left. 
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It seems to me, then, that the bankrupt has concealcd and is concealing 
property f rom the trustée, and that he should turn over to him the sum of 
$7,950.10, made up as follows : 

Cash allégea to hâve been lest by hls wife $6,039 10 

Cash on hand Aprll 19th 400 00 

Proceeds of 275 cases of eggs 1,520 00 

7,959 10 



Lesser Brothers (William Lesser, of counsel), for the trustée. 

J. Léon Brandmarker (Morris Cukor, of counsel), for the bankrupt. 

THOMAS, District Judge. The finding of the spécial commissioner 
that the évidence of the bankrupt and his wife as to the loss of the bills 
was false, is fully approved. As to the items of $400 and $1,520, there 
is room for reasonable doubt. The bankrupt is given the benefit of 
it, and the spécial commissioner's finding will be modified so as to 
direct the payment of $6,039.10. 



CLAUSEN V. AMERICAN ICB CO. 
(Circuit Court, E. D. New Yorlî. March 23, 1906.) 

Courts — Jdbisdiction of Fkdekal Coukts — Allecatioiî or Citizenship. 

An allégation in a complaint that plaintiffi is a citizen of the United 
States, and a résident of a certain state, is, iinder the fourteenth con- 
stitutlonal amendaient, a suffieient allégation of his citizenship in such 
State for the purpose of invoklng the jurisdietion of a fédéral court. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 878. 

Diverse citizenship as a ground of fédéral jurisdietion, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

On Demurrer for Want of Jurisdietion. 

Willoughby B. Dobbs, for plaintiff. 
Thomas D. Adams, for défendant. 

THOMAS, District Judge. The complaint allèges "that this 
plaintifif is a citizen of the United States and a résident of the state 
of New Jersey, residing at Little Ferry, Bergen county, N. J." It is 
considered that this allégation brings the plaintifï's status within the 
fourteenth amendment to the fédéral Constitution, whereby the plain- 
tifif, a citizen of the United States, is invested with citizenship in the 
state where he résides. As the Constitution so déclares, and as the 
complaint shows a case within its terms, there should be no room for 
doubt. However, the objection is highly technical, provided the fact 
is that the plaintiff is a citizen of the state of New Jersey. This court 
did not seek jurisdietion of the parties through the complaint, but by 
the issuance and service of the summons. The complaint is only a 
means of ascertaining whether the jurisdictional facts exist. 

The demurrer is overruled, without costs, with leave to the plain- 
tiff to amend the complaint if he should be advised so to do. This was 
■ allowed in Laskev v. Newton Min. Co. (C. C.) 56 Fed. 628; Bow- 
den v. Burnham, 59 Fed. 754, 8 C. C. A. 248. 
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In re MATHBWS CONSOLIDATED SLATE CD. 
(District Court, D. Massachusetts. November 24, 1905.)! 

1. BANKBUPTCY— JUKISDICTION— OOBPOEATIONS. 

A corporation organized under the laws of a state cannot be a "rési- 
dent" of another state, wltliln the meaning of Bankr. Act July 1, 1898, 
c. 541, § 2, cl. 1, 30 Stat. 545 [U. S. Comp. St 1901, p. 3421], so as 
to confer jurisdiction on a court of bankruptcy in the latter state of 
proceedlngs against It 
2. Samjè — Peincipm! Place of Business. 

The business of a New Jersey corporation was that of operatlng slate 
quarrles and slate mills, and the sale of thelr products. Its certifl- 
cate of incorporation provided that it shoûld hâve one or more 
offices, and that its principal office in the state should be at Jersey 
City, and it malntalned an office there at whlçh its stockholders' meetings 
were held, Its quarries and milIs were near Poultney, Vt, partly in that 
state and partly in New York, and it maintained an office there in 
charge of a résident manager, from which the production and shlp- 
ment of its slate was directed. Its executive office was in Boston, Mass., 
from which suprême direction and control of ail of its opérations and 
dealings and over its entire property and plants were exercised, and 
where its directors' meetings were held. Its sales and collections were 
made from there, its books were kept there, and also its stockbook, al- 
though by the law of New Jersey it was required tobe kept at its office in 
that state. Regular reports of shipments and stock on hand were made to 
that office from the Poultney office. Its principal ban^ing business was 
done in Boston ; remittances being made from there io Poultney and a 
point in New York to meet its pay rolls. Ail of its offlcers resided in 
Boston and were to be found at its office there, except the gênerai mana- 
ger, who made fréquent trips to Poultney. Held, that Its principal place of 
business was In Boston, within the meaning of Bankr. Act July 1, 1898, 
c. 541, §2, cl. 1, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3421], and that it 
was subject to bankruptcy proceedlngs in that district 

3. Same — Peincipal Business — Mining. 

A corporation, whose business is the quarrying of slate and selling 
the same after it bas been split into rooflng slate and trimmed ready 
for use or eut into structural slate, the cost of such opérations being 
from 20 to 40 per cent, of the total cost of production is engaged both 
in minlng and manufacturing, and is subject to adjudication as a bank- 
rupt, under Bankr. Act July 1, 1898, § 4b, as amended in 1903 (Act 
Feb. 5, 1903, c. 487, 32 Stat. 707 [U. S. Comp. St. Supp. 1905, p. 683]), 
whiehever may be regarded as Ite principal business. 

[Ed. Note. — What persons are subject to bankruptcy law, see note to 
Mattoon Nat Bank v. First Nat. Bank, 42 C. C. A. 4.] 

4. Same — Consteuction of Stattjte — "Mininq" Includes Quabkyinq. 

The Word "miriing," in Bankr. Act July 1, 1898, § 4b, as amended 
in 1903 (Act Feb. 5, 1903, c. 487, 32 Stat 797 [U. S. Comp. St Supp. 
1905, p. 683] ), is used in a broad sensé and includes quarrying as of 
slate from an open quarry. 

In Bankruptcy. On involuntary pétition. 

The foUowing is the report of Référée Olmstead, acting as master on 
question of adjudication': 

This creditors' pétition, flled June 22, 1905, against the Mathews Com- 
fiolidated Slate Company, seeking an adjudication on the ground that It 
had committed acts of bankruptcy, wàs referred to the reteree acting as 
master, under rule 12 of the gênerai orders in bankruptcy (89 Fed. vii, 32 
C C. A. xvi), to ascertain and report the facts. 
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On July 28, 190S, oûe Balnbrldge W. Burcllck, a eredltor, a citizen of 
the State of New York, and a résident of Albany, appeared and filed an 
answer to said pétition. The answer put in issue ail the allégations of the 
pétition, and especially denied that the corporation had its principal p^aee 
of business in this district, or was such a corporation as Is amenable to the 
bankruptcy act. After hearing testimony in court and the able arguments 
of counsel, I flnd the following facts: First, that the claims of the three 
petitioning creditors are valid and provable, and that they amount in the 
aggregate to the sum of $500 and are not secured. Second, I flnd that 
on June 9, 1905, the corporation voted, and on June 16th duly admitted in 
wrlting its inability to pay its debts and its willingness to be adjudged a 
bankrupt on that ground. The princi'i»l grounds of défense which were 
urged by Selden Bacon, Bsq., as counsffl for the objecting ereditor, were : 
First, that the corporation dld not bave its principal place of business, ré- 
side, or hâve its domicile wlthin the District of Massachusetts; and, second, 
that it was not a corporation which could be put into bankruptcy undei* the 
provisions of section 4b of the présent bankrupt act as amended. Act Feb, 
5, 1903, c. 487, § 3, 32 Stat. 797 [U. S. Comp. St. Supp. 1905, p. CSi]. 

It appeared that the opposiug ereditor, Burdick, had obtained the ad- 
vantage of an attachment in the state of Xew York. A receiver of this 
corporation was appointed by the United States Circuit Court in and for 
the District of Massachusetts, and ancillary or auxiliary receiverships wero 
had in the Districts of Vermont and New York. In the latter district, the 
decree appointing Mr. Daniel C. Stanwood the same receiver in ail the juris- 
dictions was modified by Judge Wallace in favor of the attaching créditer. 
It is the established rule in New York that the attaching local creditors are 
to be preferred over foreign or other creditors. Sands v. E. S. Greeley & 
Co. (C. C.) 83 Fed. 772; Id., 88 Fed. 130, 31 C. O. A. 424. 

This case therefore présents an excellent illustration of the peculiar 
advantages of uniform laws on the subject of bankruptcy throughout the 
United States. If the New York ereditor is to obtain this advantage over 
the other creditors under the faulty state receiverships, where each court 
is a làw into itself, the ereditor will thus obtain a préférence over the others 
in violation of the salutary rule which exists in bankruptcy administration 
that equality is equity. It was clearly the purpose of the framers of the 
Constitution when they provided for a uniform System of bankruptcy that 
such local or state préférences and discriminations should not be tolerated. 
The évidence submitted at the hearing was to the efCeet that this corpora- 
tion was organized under the laws of New Jersey, and had its headquarters 
or principal place of business in Boston at 199 Washington street, where 
it maintained its main office. Its business was that of quarrying and 
manufacturing slate. Ail its principal offices were in Boston, ail its pro- 
ceedings at its quarries, which it either owned or leased in the states of 
Vermont and New York, were directed from its Boston office as its head- 
quarters. its bank accounts were kept in Boston, and it bas had on hand as 
much as $100,000 to its crédit in Boston, while at Poultney, Vt., it had in the 
bank for the purpose of paying its help not more than $2,000. It had issued 
bonds, and the coupons thereon were paid at Boston at the City Trust Com- 
pany, one of the banks at which it deposited. In connection with its nu- 
merous quarrieg, it maintained mills which were engaged in the process of 
flnishing and manufacturing the slate into building material ready for sale 
upon the market. This building material was stored at or near its mills, 
but the sales thereon were superintended from its Boston office. It had a su- 
perintendent at Poultney, and Mr. Mathews had been its former gênerai 
manager, but had become interested, before he severed bis connection with 
the Company, in a rival quarry in the neighborhood of Poultney, and the 
évidence also showed that he vras an indorser on the notes given to Mr. 
Burdick. It further appeared that the priées were determined by the 
gênerai manager of the company at Boston, that salesmen were employed 
hère, and bills sent to customers from the Boston office and remittances 
made hère. Although ail shipments were through the Poultney office, it ap- 
peared that not more than 1 per cent, of the sales were made from there. 
I flnd, therefore, it to be a faet that the company's principal place of busl- 
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nesSiaH:#:itB headqiiarteES were at Boston, wlthln the. District of Massachu- 
setts.; Perhaps an analo^ to the methods conducted by this corporation 
may be found: In the case of such rallroad companies as the Chicago, -Bur- 
lington SQuincy and Atchispn, Topeka & Santa Fé, which certainly :had 
their , principal place of business in; Boston, although their opérations were 
conducted in the far west In the cases of manufacturing corporations doing 
business in a similar way^ haying' mines or faetories in distant parts of 
the country, the cases of American Woolen Company and Calumet & Hecla 
Company may be mentioned. 

The objecting créditer also laid great stress upon the fact that this cor- 
poration: was not amenable to bankruptcy, inasmuch as it dld not fall 
within the terms of submission "b" of section 4, and furthermore that a 
quarry eonducting its business in the open, and unlike that of a mine 
where the opérations are said to be usually under ground, did not corne 
within tbe définition of a mine. In other words, that Congress, in amend- 
ing the aet by the use of the word î'mining," had omitted to provide for a 
quarry. . It was also contended that the concern, although the évidence 
showed it was principally engagea in manufacturing, trading, and mercan- 
tile pursuits, was not, so occupied, inasmuch as its business was that of 
(luarrying. In the absence of a final décision of the suprême court of the 
United States, it is useless to attempt to reconcile the various conflicting 
décisions of the courts under this provision of the law. That they hâve 
adopted an altogetber too narrow and limited construction may be apparent 
if considération is had of the origin and developmeut of the language of 
tbe présent Torrey bill. An examination therefore of the évolution of the 
terms used In section 4, as gathered from the Congressional Eecord and 
Debates in Congress may be of assistance. Under the act of 1867, "ail 
nioney, business or commercial corporations and joint stock companies" were 
embraced in an involuntary pétition. Rev. St. § 5122. The terms of this 
act it would seem were therefore very broad, and they were held to in- 
clude even a rallroad corporation. New Orléans S. F. & L. R. Co. v. Dela- 
more, 114 U. S. 501, 5 Sup. Gt. 1009, 29 L. Ed. 244. Black on Bankruptcy, 
p. 30. The same was true, also, of Insurance companies. When the Torrey 
bill passed the House of Représentatives in 1898 the language was as fol- 
lows: "Section 3, b. Any person owing debts to the amount of one thou- 
sànd dollars or over, If adjudged an, involuntary bankrupt upon an impartial 
trial, shall be subject to the provisions of this act, except: (1) A national 
bank; (2) a person engaged chlefly In farming or the tillage of the soil ; 
(3) a wage earner." Cong. Rec. Feb. 16, 1898, 55th Cong., vol. 31, pt. 2, p. 
1780. Under section 1 of the act, the word "persons" includes corporations. 
A comparison of this provision with that of the act of 1867 will make it 
clear that' Congress intended to even énlarge upon the provisions of the act 
of 1867, certainly not to limit them. The limitations were only upon na- 
tional banks, farmers, and wage eamers. This identical language of the 
Bill as it passed the House existed in the original Torrey bill when first 
introduced in the Fifty-First Congress. For the history of the Torrey bill, 
sèe In re Murphy, 3 Am. Bankr. Rep. 499, 601. In the analysis of the Tor- 
rey bailkrupt bill attached to a report of the judiciary committee, No. 1674 
to H. R. 9348j 52d Congress, Ist Session, appears this explanation of the 
language of the act just quoted: 

"Sec. 3. Who may become bankfupts. There is already in existence a 
satlsfactory law for the control and liquidation of national banks. Since the 
government is responsible for the money issued by thèse banks, in the event 
of their failure there is good reason why it should hâve control of their 
liquidation. It is said that persons engaged chiefly in farming or the till- 
age of the soil arid wage earners do not wlsh to become subjected to in- . 
voiuntary bankruptcy; the bill doés not therefore include them among 
the persons who may become involuntary bankrupts; objection would not 
be made if they should ask its extension to them. Théy may voluntarily 
take the benefits of the act." 

The présent language of the act was the work of the Conférence Commit- 
tee consistlng of Senators Hoar, lilndsay, and Nelson on the part of the- 
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Senate and of Représentatives Henderson, Ray and Terry of the House. In 
the statement of the conférées which appears In the Congressional Record 
of the Fifty-Fifth Congress, June 28, 1898, vol. 31, pt. 7, pp. 6426 to 6428, under 
clause 12, is the followlng: 

"12. A change has been made In the bill as agreed upon as to who may be 
adjudged involuntary bankmpts by Including an unlneorporated company 
and corporations engaged principally in manufacturlng, trading, printing, 
publishing or mercantile pursuits. It is believed that such corporations 
should be subject to the involuntary provisions of this bill. In tliese times 
the formation of corporations for thèse purposes Is very common. A great 
railroad and transportation companies and banks incorporated under any law 
are left to be dealt vrith by the laws of the state creating them. It would 
lead to much confusion and hardship and many complications shouid we 
undertake to subject the great rallroads and transportation corporations to 
the provisions of this act It is believed that they can be better dealt wlth 
under other laws." 

Thus It appears that it was not the Intention of the conférées or Con- 
gress to limit the lavf as it has been construed to be limited under various 
décisions of the courts under the présent act, but the Intention was to ex- 
clude "national banks and the great railroad and transportation corpora- 
tions." In, the remarks of Congressman Ray, afterwards chairman of the 
judiciary committee, and at présent the Honorable District Judge for the 
Northern District of New York, which are to be found on page 6435 of 
the Congressional Record, Junè 28, 1898, referring to the modiflc.ition of this 
language by the conférées, nothing is said by him which would indicate that 
the language of the act of 1898 was of a more limited nature than that of 
the act of 1867. In fact Congress Intended that the act of 1898 should be 
as broad as the act of 1867, except that national banks, rallroads, trans- 
portation companies, farmers, and wage earners should be excluded, but 
that ail business corporations should be amenable to the act. When the 
bill was amended in the Pifty-Seventh Congress under the so-called "Ray 
Bill," the word "minlng" was added to correct certain décisions. This is 
clearly shown by the analysls of the bill, which Is to be found in the Con- 
gressional Record (pages 7439, 7440) June 17, 1902. The décisions corrected 
by the amendment are In re Chicago- Jopl in Lead & Zinc Co. (D. C.) 104 
Fed. 67 ; McNamara v. Helena Coal Co., 5 Am. Bankr. Rep. 48 ; In re Keystone 
Coal Co., 6 Am. Bankr. Rep. 377, 109 Fed. 872. That the word "mining" 
was intended to be used by Congress In a generic sensé Is clear from the 
foregoing attempt at a historical évolution of the act. 

AU the cases cited by the able eounsel for the objecting crcditor to the 
effect that a quarry is not a mine are met by the récent décision of the 
House of Lords, Midland Ry. Co. v. Robinson, 15 App. Cases, 19. Nor is this 
subject a novel one in this district In the very clear opinion of Mr. Referea 
Oibbp in Re Quincy Granité Quarries Co., which was afiîrmed by the honor- 
able district judge, this subject was passed upon, and it was decided that 
a quarry was a mine and was amenable to the provisions of section 4b. 
I flnd therefore that the corporation was not only engaged in manufactur- 
lng. trading, and mercantile pursuits. but mining as well, and therefore 
subject to the provisions of the law in relation to bankruptcy, and I 
would accordingly recommend that an adjudication be made in favor of 
the petitioning creditors. No attempt has been made to dlscuss or dis- 
tinguish the cases cited In the very elaborate and able briefs of the eoun- 
sel. It has been the effort of the référée rather to shed. If possible, 
some light on the subject of construction to be derived from a considéra- 
tion of the New York rule relative to receiverships, and the derelopment of 
this section of the law as it appears in the Congressional Records and Re- 
ports. 

And the évidence Is herewlth submitted and made a part of tbîs report. 

The following is the additîonal supplementary report oi r^-îeree 
acting as master on the question of adjudication: 
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This pétition was a second time recommltted to the référée In order that 
counsel on both sides mlgbt be heard upon. the question or Iglnally recom- 
mltted. A hearlng thereon was duïy assigned and held on November 8, 1905, 
at 10 o'clock a. m. ; Mr. Cunningham, counsèl (or the petitioning credltors, 
Mr. Stanwood, the recelver, and Messrs. Bacou and Bond, counsel for 
the respondent credltor, belng présent In court and participa ting In said 
hearlng. Mr. William Dillon, one of the petitioning crediuirs, testified 
that àe had never had any securlty, and was not guarantled the payment 
of bis account, which had been proved at the flrst hearlng. Mr. Charles 
B. Staats, of Albany, N. Y., was présent in person, and testifled that he 
was the président of the B. W. Howell Company, was conversant wlth 
the company's accounts, and that the claim of the said Howell Company 
was not, and never had been, secured or guarantled. Mr. Herbert White, 
of Brookline, Mass., the treasurer of the Unlverslty Press, whose claim, 
as well as that of the Howell Company, had been proved at the flrst hearing, 
testifled that he was famlliar wlth the company's accounts, and that said 
Unlverslty Press Company did not bave, and never had, any securlty, and 
was not guarantled. The three wltnesses were duly examined and eross- 
examlned by counsel. I flnd therefore that, upon the issue originally re- 
commltted to me, to wlt, "for the purpose only of determining the question 
whether said claims are unsecured or not," the claims of said petitioning 
creditors are not, and never bave been, secured, and that thëy were not 
guarantled by anybody. 

And the évidence taken at said hearing is herewith submitted, and made 
a part of this report 

Henry V, Cunningham,: for, petitioning creditors. 
Perkins & Stone, for alleged bankrupt. 

Selden Bacon and Laurence Bond, for créditer Bainbrîdge W. 
Burdick. 

DODGE, District Judge. This is an involuntary pétition by three 
creditors, filed on June 23, 1905. No objection to adjudication is 
made by t^e alleged bankrupt, but a creditor who has obtained judg- 
ment in New York against it has filed an answer to the pétition 
wherein hç contends, among: other things, that the court is without 
jurisdiction, because the alleged bankrupt did not hâve its résidence, 
its domicile, nor its principal place of business in Massachusetts, and 
because it was not principally engaged in any of the kinds of business 
specified in section 4b of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 547 [U. S. Comp. St. 1901, p. 343S.]). 

On July 8, 1905, the issues raised by this answer were referred to 
the référée, to ascertain the facts and report thereon. Upon his re- 
port, filed October 19, 1905, and an accompanying report of the 
évidence before him, there has now been a hearing. The report is 
in favor of the petitioning creditors, and recommends adjudication. 

The référée finds that Sie claims of the petitioning creditors are 
valid and provable, that they amount to $500 in the aggregate. and 
are entirely unsecured. The finding that thèse claims were unsecured 
was claimed at the hearing to be unsupported by any évidence before 
the référée. There has been a recommittal on this question only, and 
on October 25th and November 9th supplementary reports hâve been 
filed, setting forth the grounds of the finding referred to, and the 
respondent has how withdrawn. his objections to the finding. Ail 
the above findings regarding the claims of the petitioning creditors 
are approved. 
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The référée finds that on June 9, 1905, the alleged bankrupt cor- 
poration (hereinafter called the bankrupt) voted to admit, and on 
June 16, 1905, did admit, in writing, its inability to pay its debts 
and its willingness to be adjudged bankrupt on that ground. Thèse 
findings are also approved. It remains only to consider those objec- 
tions which deny the jurisdiction of the court. 

There is no dispute that the bankrupt was a corporation organized 
under the laws of New Jersey, as found in the report. Its domicile 
therefore was not in Massachusetts. In this jurisdiction it was a 
foreign corporation. Within the meaning of the acts giving juris- 
diction to fédéral courts of suits between citizens of différent states, 
such a corporation could hâve no résidence in Massachusetts Shaw 
V. Quincy Mining Co., 145 U. S. 4M, 12 Sup. Ct. 935, 36 L. Ed. 
768. In my opinion such a corporation cannot be said to hâve "re- 
sided" hère within the meaning of section 3 (1) of the bankruptcy 
act. It cannot therefore be adjudged a bankrupt hère, unless it had 
its principal place of business in Massachusetts for the six months 
preceding June 22, 1905, or for the greater part of that period. 

First. The référée has found it to be a fact that the bankrupt's 
principal place of business and its headquarters were at Boston, with- 
in the District of Massachusetts, and the respondent contends that 
the iînding was not warranted by the évidence. 

Whatever may be the correct description, for the purposes of the 
question which is raised under section 4b of the bankruptcy act, and 
which is considered below, of the business in which the bankrupt was 
principally engaged, there is no dispute that its business consisted 
in the opération of slate quarries and slate mills and in selling the 
slate thus obtained or produced. Upon the évidence which accom- 
panies the report, I find the facts below stated as follows : 

(1) The quarries opéra ted vvtrt situated either in Vermont or 
New York, ail near the line between those states, and ail within about 
12 miles of Poultney, Vt. The principal slate mill was at Middle 
Granville, N. Y. This produced structural slate. At several of the 
quarries were also mills producing roofing slate, as is hereinafter 
more fully explained. 

(2) The company was organized in May, 1902. Its officers were, 
and had been since its organization, a président, vice président, treas- 
urer, secretary, and gênerai manager. From 1902 until the filing 
of the pétition it maintained offices in the Sears Building in Boston. 
Thèse were at least its executive offices and selling agency. In them 
the officers above mentioned, who ail, during the six months before 
the filing of the pétition, resided in Boston, were regularly to be found 
and ail their officiai business was there regularly carried on, except 
that the gênerai manager spent part of bis time and performed part 
of his duties in Poultney, as below stated. In the same offices the 
directors, a majority of whom resided in Boston during the same 
period, held ail their meetings during that period. The stockbook 
was kept there. The minutes of the directors and the corporation 
books of account were kept there. Its correspondence was conducted 
from there. The great bulk of sales of the product of the quarries 
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and mills was negotiated there or from there; about 1 per cent, only 
of the total sales being made from Poultney. AU bills for produce 
sold were sent ont from there, being therç made up from shipping 
slips! forwarded there from Poultney. The priées of goods sold were 
fixed there, and the payments for goods sold received there. One 
regular salesman was employed, who waS to be found there, except 
wheh oni the road, and who was never to be found at the quarries 
or at Poultney. When on the i road his reports were ail made to 
the Boston office, and ail orders from him were received there, but 
only a small proportion of the sales was made by him. From one 
to three clerks or stenographers were employed there in the transac^ 
tion of the company's business. 

(3) The principal banking of the company was donc in Boston. 
Ail money received for goods sold was deposited either in the City 
Trust Company or the Webster & Atlas Bank, bôth of Boston. 
Thèse werè the principal bank deposits kept by the company. Ail 
notes, accounts, and bills payable were rendered to the Boston office, 
after being approved when necessary at other places, as below, and 
were paid, as a rule, by checks drawn on the above bank deposits. 
Such checks were drawn at the Boston office, and were there signed 
by the treasurer and countersigned by thé président. This did not 
apply to the pay roll checks, further spoken of below, whjch were 
signed by the treasurer only; \ ; 

(4) The company also maintained offices during the six months 
prior tQ the filing of the pétition at Poultney. From there the opéra- 
tions carried on at its quarries and mills were . directed, as below 
stated,, :Subject to thé supervision of the Boston office. At each 
quarry the Company had a superintendent. Unden each quarry su- 
perin tendent there was: a boss ôvèr each : gang of men employed, 
whether in the ; quarries or millsi Weekly reports were sent from 
the quarriesaiidimills to the Poultney office, from which reports'of 
product and-jsbipments were there made up and sent to the Boston 
office. AU- shipments j were made from ithe Poultney office, as re- 
quired to fiU ' orders, whiçh wcrç ordinarlly sent from the Boston 
office. Stock sheets showing product on hand were kept at the, Poult- 
ney office. Th*se wêré compared usually; every month with stock 
sheets kept at the Boston office. For about eight months preceding 
the filing of tbe :petition, in addition to the gênerai manager above 
referréd tb, ai 4u°i'*'''y "^^^^^S^^ 'h'^'l t)een employed, who lived at 
Poultney and: had aU' 'the active ; and immédiate direction of aU tKe 
quarries and < mills, always, hov/éver, ' subject to the supervision and 
instructions, of the gênerai manager, abovë referréd to, who ordered 
the: increase ior decrease of laborers employed at the various quarries, 
or the making of new : openings, as occasion required. The gênerai 
manager made: fréquent visits to Poultney, at léast as often as ohce 
in each month. Prior to thé employment of the quarry manager^ 
the then geneiral manager had resided at Poultney, and there per- 
formed the duties of the quarry manager, receivirig his directions re- 
garding them from the président, at Boston. Such supplies in gên- 
erai as were required in operating the quarries çr mills were as a 
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rule purchased by the quarry manager acting from the Poultney 
office. Thèse purchases were made in New York and Vermont and 
to a small extent in Boston. Bills for goods so purchased were ap- 
proved by the quarry manager and sent to Boston for payment. 

(5) In banks at Poultney and Granville, N. Y., funds were de- 
posited by the company just sufficient to cover its pay roll each month. 
The pay rolls were made up and approved by the quarry manager 
at Poultney, and were then forwarded to the Boston office, where 
the treasurer signed the necessary checks and forwarded the required 
money to the Poultney and Granville banks above mentioned, to be 
used to cash the pay roll checks. The gênerai method was as above 
until about a year before the filing of the pétition, when it was 
changed so far as the Poultney banks were concerned. Objection 
having been made by them to paying the checks referred to because 
the account maintained was so small, currency to the required amount 
had been, during the year referred to, forwarded from the Boston 
to the Poultney office and the Poultney pay roll checks cashed at that 
office. The deposits in the Poultney and Granville banks were chiefly, 
if not entirely, used for meeting the pay roll checks as stated, and 
the average amount allowed to remain on deposit there was at ail 
times small in comparison with that allowed to remain in the Boston 
institutions. 

(6) The mill and most of the quarries referred to were owned by 
the Mathews Slate Company, a corporation organized under the laws 
of Maine. Only two of the quarries operated did not belong to that 
company, both of them situated in New York. One of them was 
owned and one leased by the bankrupt. The properties of the 
Mathews Slate Company were subject to a mortgage given by that 
company to the American Loan & Trust Company of Boston, as 
trustée, to secure an issue of bonds amounting to $500,000. The 
bankrupt owned ail the stock of the Mathews Slate Company, except 
five shares held by its directors in order to qualify them, and also 
owned $366,000 of the bonds issued by it, as above. Ail the prop- 
erties of the bankrupt, including said stock and bonds, were subject 
to a mortgage given by it to the City Trust Company of Boston, as 
trustée, to secure an issue of its own bonds, amounting to $600,000. 
The coupons on thèse bonds, due semiannually, were payable in Bos- 
ton. The money to pay them was regularly depdsited as they became 
due with the City Trust Company, by the treasurer of the bankrupt 
company, at Boston. Since the organization of the bankrupt com- 
pany in 1903, and the giving of the mortgage by it as above, the 
Mathews Slate Company had maintained its organization under the 
direction of the bankrupt company, but had donc no other business 
and had ceased altogether to operate the quarries or mills belonging 
to it; such opération being from that time conducted whoUy by the 
bankrupt company. 

(7) The product of the différent quarries and mill was stored at 
or hear them until shipped by direction from the Poultney office as 
above. None of it appears to hâve been stored in Massachusetts. 
The property of the company in Massachusetts not already referred 
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to consisted of the office furniture in the Boston office only, and some 
samples of slate there kept. Just what property was kept at the 
Poultney office does aot appear. 

(8) From 100 to :150 men were employed at the quarries and mills 
referred to, not inclùding the mil! at Middle Granville, where about 
10 men' were usually employed. 

(9) By the bankrupt'S certificate of incorporation, dated May 1, 
1902, it is declared that.its principal office in the state of New Jersey 
is in Jersey City in that state. It is also provided that the corpora- 
tion is to hâve one or more offices. It had an office in Jersey City 
from the time of its incorporation, at which office ail stockholders' 
meetings ' were held. The stockbook was kept at the Boston office 
as above found. No stock transfen records appear to hâve been 
kept at the New Jersey office. It was contended by the respondent, 
and apparently not denied, that the New Jersey corporation laws 
required the keeping of ail the books at that office. 

The àbove being ail the facts which seem to me material upon the 
question, as I find , them established by the évidence, I agrée with 
the référée that they show the bankrupt's principal place of business 
to hâve been at Boston^ and within this district. 

The bankrupt had .many places of business. Besides its New 
Jersey office, its Boston office, and its Poultney office, each of the 
quarries operated and , the structural mill as well was a place at 
which it regularly did business. It does not seem to me. that the 
détermination of the qiiestion, which of thèse various places of busi- 
ness was the principal one, can dépend upon the amount of property 
kept or the amount or value of product turned out or the number of 
men .employed at each of them. It might- appear that some particular 
quarry Or the mill wais principal in this sensé ; yet to call that par- 
ticular quarry or the mill the bankrupt's principal place of business 
would not be in accordance with what is usually understood by that 
expression. Certainly, any one who desired to hâve business deal- 
ings with the corporation through its représentatives would be more 
likely to go to ; the Poultney or to the Boston office, even though 
fewer employés and less : property were to be found there, and no 
production was actually ,done there. If he went to the Poultney office 
he would do so because he would be more likely to find there some 
one authorized to act for the corporation regarding its quarrying 
and milling opérations. Thèse however, though immediately direct- 
ed from Poultney, were ultimately controlled from Boston, and at 
Boston was alSo tfansacted a large part of the company's business 
with which the Poultney office had no concern, a part not less im- 
portant in its relation to the business of the company aS a whole than 
the part which was doneat the quarries, the mills, ôr the Poultney 
office. The fact that the suprême direction and control over alli the 
company's opérations and dealings, and over its entire plant and 
property, was exercised from the Boston office, and the fact that 
in order to the exercise of such suprême direction and control ail its 
opérations and dealings, whether relating to production, or to sale, or 
to the company's finances,' if not done at the Boston office, were re- 
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ported to that office and there passed upon by the appropriate officers, 
who were regularly there for the purpose of exercising such suprême 
direction and control, in my opinion makes the Boston office the 
headquarters of the company, and prevents that office from being regard- 
ed as a "mère executive office and selling agency" according to the 
respondent's contention. If it be said that the suprême authority lay 
with the stockholders, and that they met only in Jersey City, in the 
business of the company, their authority could only be exercised 
through the officers whom they elected. When elected, those officers 
must hâve been understood to be regularly performing their duties 
at Boston. 

The facts in this case differ materially from those in the case lelied 
on by the respondent, in Re Elmira Steel Company (D. C.) 109 
Fed. 456. The headquarters of the bankrupt in that case could not 
be said to hâve been in Philadelphia. On the contrary, as is said in 
the opinion in Re Magid-Hope Silk Mfg. Co. (D. C.) 110 Fed. 
352, "Its office in Pennsylvania seems to hâve been merely a branch 
office." The référée found that the business done in that office was 
less the business of the Elmira Steel Company than the business of 
its selling agents (109 Fed. 468), and that everything done in Penn- 
sylvania was incidental to what was done at Elmira, N. Y. No 
similar finding seems to be possible in this case. It may be added 
that the Elmira Steel Company, organized under the laws of New 
York, expressly located its principal business office at Elmira by its 
certificate of incorporation. 109 Fed. 466. If a manufacturing com- 
pany, under the circumstances shown in that case, does its manufac- 
turing and selling in one state and its banking in another, it may 
well be considered, as was there held ( 109 Fed. 471 ) , that it is the 
principal place of its principal business that must govern. I do not 
regard the fact that the présent bankrupt did the greater part of its 
banking in Boston as of itself enough to make Boston the head- 
quarters of the company. The banking done was only one of the 
component parts of the bankrupt's business. I consider the Boston 
office to hâve been the bankrupt's principal place of business, because 
ail the component parts of its business were so far done at or directed 
from that office, as to make it proper to regard both the other offices, 
and each quarry, and the mill, as subordinate placés of business. 

Second. The référée has found that the bankrupt "was not only 
engaged in manufacturing, trading and mercantile pursuits, but min- 
ing as well, and therefore subject to the provisions of the law in 
relation to bankruptcy." The respondent contends that thèse find- 
ings are not warranted by the évidence. The further facts material 
to the question thus raised which seem to me to be established by 
the évidence are below stated. 

(1) In the bankrupt's certificate of incorporation which has been 
already referred to, the objects of its incorporation are stated to be 
"tô càrry on the business hereinafter enumerated" either within the 
State of New Jersey or within the United States or any of its pos- 
sessions or any foreign country. The description which follows is 
of considérable length and in terms of a very comprehensive charac- 
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ter. "It is said :in::one place thàt the corporation is "in gênerai to 
do mining and quarrying of ail kinds, manufacturing of ail kinds, 
transportation of allrkinds," eta ; and the remainder of the description 
is so fr^med^ as to secure ample scope for the application of the gên- 
erai language; quoted; Amorig other things, it is provided that the 
corporation is to produce mirieral substances, to reduce such minerai 
substances to the mdst profitable merchantable value by appropriate 
processes, and "to dispose of such products by sale, exchange, or in 
any other way and for whatever prices it deems expédient." It is 
also to "manufacture, sell, or otherwise dispose of , trade in, and deal 
in goods, wares, merchandise, and property of every class and de- 
scription, whether its own products or those of other persons, firms, 
or corporations, and to do so etther for its own account or as agent 
or broker for persons or corporations." 

(2) In the opération ùf its qùârries the slate was fîrst taken out 
of the quarry pits in large blocks, by drilling, blasting, and hoisting. 
The quarries were ail of them open, as distinguished from under- 
ground excavations. The large blocks taken out were next converted 
either into roofing slate, to which about 85 per cent, of the product 
of the quarries was devoted, ori; structural slate, in which form the 
remaining 15 per cent, or .thereabouts was utilized. 

(3) It is necessaryy in preparing roofing slate, to split the blocks 
as they came from the quarry promptly upon their being taken out. 
As taken out they can be split easily, because they then contain mois- 
tiire. If this moisture is allowed to dry out of them, as it will quite 
rapidly under exposure to sun and air, they are split with difHculty. 
If not to be split at once, they are so covered as to prevent drying 
as much as possible. As part of the ordinary opérations of slate 
quarrying wherever carried on, it is the method commonly practiced 
to split and trim the rpqfing slate at the quarries, and this method was 
followed. by the bankrupt at its quarries. 

(4) The blocks as taken out were first broken into lesser blocks 
of convenient size for handling, and then split, and the slate trimmed 
by revolving knives operated by foot power. At two or three of the 
quarries operated an improved method was used, according to which 
the large blocks were sawed instead of being broken. The saws 
used weire operated by steam power, installed at the quarries for use 
in hoisting or similar purposes. Sheds were built over the saws, and 
thèse eonstituted the "roofing slate mills" which hâve been referred 
to. At such quarries as were not provided with steam power and 
saws, there were sheds under which splitting was carried on in the 
ordinary way from blocks broken instead of bein^ sawed. 

(5) Af ter the, roofing slate had been thus split and trimmed, part 
of it was sometimes drilled, which opération consisted in making 
with a machine holes for the nails to be used in attaching the slate 
to Tpofs.t: For slate so drilled a slightly increased price was charged. 

((|)'iVt the structural slate mill at Middle Granville, which has 
been referred to, suitable stock brought thither from the varions quar- 
ries was converted into various forms pf structural slate as required. 
While roofing slate was not sold by the bankrupt and is not generally 
sold in the rough block, slate suitable for the manufacture of struc- 
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tural slate is sometimes so sold. The structural slate produced by 
the mill formed 10 or 15 per cent, only of the annual total production 
of the bankrupt. About one-third of the total value of the structural 
slate produced was due to what was done at the mill ; the other tvvo- 
thirds being about the value of the mill stock as it came to the mill. 

(7) In some instances the bankrupt bought slate from other pro- 
ducers. Thèse purchases were in order to fiU orders when the Com- 
pany had not the size or color required. On two occasions only it 
had purchased, for short periods, the entire product of other quarries. 

The amount of ail such outside purchases was inconsiderable in 
comparison with its total product. 

(8) In the manufacture of its product the cost of getting out the 
rough blocks formed from 60 to 80 per cent, of the total cost, and 
the other processes from 20 to éO per cent. 

(9) The facts relating to the sale of the bankrupt's product, and 
its storage at or near the quarries or mill until sold, bave been re- 
ferred to above. At the filing of the pétition the bankrupt had on 
hand about $80,000 worth of unsold product of the kinds described, 
and there was due it, in payment for product sold before that date, 
from $15,000 to $20,000. 

The facts hereinbefore found are ail the facts which seem to me 
material upon the question now being considered. 

In so far as the bankrupt was engaged in converting the quarry 
blocks of slate rock into merchantable slate, whether roofing or 
structural slate, it was engaged in manufacturing. Notwithstand- 
the fact that in operating slate quarries it is usual and necessary to 
split the quarry blocks as soon as possible after they are taken out, 
I do not think that the manufacturing carried on can properly be 
regarded as merely incidental to the quarrying opérations. Nor do 
I think that the bankrupt's dealings in its manufactured product can 
properly be considered as incidental only to its quarrying opérations, 
any more than its processes of manufacture. It quarried only in 
order that it might manufacture, and it quarried and manufactured 
only in order that it might sell the product obtained. In its certificate 
of incorporation, ail the différent kinds of business carried on as 
above were expressly named among the various kinds of business to 
do which the bankrupt was incorporated. I do not find it necessary 
to décide whether or not the manufacturing and selling carried on, 
considered separately and apart from the quarrying opérations, can 
properly be regarded as the business in which the bankrupt was 
"principally engaged." The quarrying opérations were, in my opin- 
ion, "mining," within the meaning of section 4b, as amended by 
the act of 1903. I am unable to believe that the word "mining" is 
to be there understood in the strict sensé contended for by the 
respondent, notwithstanding the fact that for many purposes "quar- 
rying" and "mining" are to be distinguished. The construction of 
"mines" adopted in Midland Raiiway v. Robinson, 15 App. Cas. 
19, is such as to include quarries or surface opérations, and under 
this construction quarrying opérations are properly included in 
"mining." The référée has relied upon this case, and I agrée with 
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him in believîng that the construction of the word în question whîch 
the case sanctions is more in consonance with the intention of Con- 
gress as manifésted by the spirit and history of the successive enact- 
ments which hâve resulted in producing section 4b, as it now stands, 
than that for which the respondent contends. The same construction 
has aiso, as it seems to me, the sanction of an unreported décision of 
this court. In re Quincy Granité Quarries Company, No. 8574. 
In reporting on the question of adjudication, the référée in 
that case held that "quarrying is one of the methods of mining, and 
is properly included under the broader term," and held also that 
the alleged bankrupt, a quarrier of granité which it afterwards sold 
in part as quarried and the remaînder after being manufactured by it, 
was chiefly engaged in mining and manufacturing. The referee's 
resuit was approved by the court in ^n opinion dated July 23, 1904, 
although there is no express approval of the ruling that "mining" 
includes' "quarrying." If, as was donc in Re H. J. Quinby, etc., Co. 
(D. C.) 121 Fed. 139, and in Re White Mountain Paper Co. (D. C.) 
127 Fed. 180, 181, 182, "pursuits" in section 4b may be read in conr 
nection with the participles which précède it, and a corporation is 
thus subject to adjudication if principally engaged in "mining pur- 
suits," the conclusion is further supported that a quarrying corpora- 
tion is within the meaning^ of the section. I agrée with the référée 
upon this question also. 
His report is therefore cpnfirmed and adjudication is ordered. 
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BTJRDICK T. DILLON et al. 

In re MATTHEWS CONSOLIDATED SLATE CO. 

(Circuit Court of Appeals, First Circuit February 23, 1906.)! 

No. 621. 

1. Bankeuptct — JtmiSDicTioN — Corporations. 

Where a corporation operating factories, mllls, or mines In varlous 
Btates has a principal office, from whicli suprême direction and control 
are exercised over ail Its business and property. and its selling and col- 
lecting are done, where Its direetora meet, its books of account are kept, 
and its correspondence conducted, such office is its principal place «f bus- 
iness, witliin the meaning of Bankr. Act July 1, 1898, c. 541, § 2, cl. 1, 
30 Stat. 545 [U. S. Comp. St. 1901, p. 3421], and It Is subject to bank- 
ruptcy proceedings in that district. 

2. Same — Peincipal Business. 

Where a corporation is engàged In a business consisting of minlng 
and manufacturing and selling the product, such business in the aggre- 
gate exceeding any other business la which it is engaged, it is subject 
to adjudication as a bankrupt, under Bankr. Act July 1, 1898, § 4b, as 
amended in 1903 (Act Feb. 5, 1903, c. 487, 32 Stat 797 [U. S. Comp. St 
Supp. 1905, p. 683] ) , and It is immaterlal which branch Is consldered 
Its principal business. 

[Ed. Note. — What persons are subject to bankruptcy law, see note to 
Mattoon Nat Bank v. First Nat Bank, 42 C. C. A. 4.] 

8. Same — Construction of Statute — "Mining" Includes Quabbtino. 

The Word "mining," in Bankr. Act July 1, 1898, § 4b, as amended In 
1903 (Act Feb. 5, 1903, c. 487, 32 Stat 797 [U. S. Comp. St Supp. 1905, 
p. 683]), is used in a broad sensé and includes quarrying as of slate 
from an open quarry. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Selden Bacon (Lawrence Bond, on the brief), for appellant. 
Henry V. Cunningham (Melvin O. Adams, on the brief), for 
appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This is an appeal by an answering 
créditer from a decree of the District Court for the District of Mas- 
sachusetts adjudging the Matthews ConsoHdated Slate Company bank- 
rupt. The principal questions raised are: (1) Whether the principal 
place of business of the Matthews Consolidated Slate Company was 
in the District of Massachusetts; and (2) whether the said company 
was engaged principally "in manufacturing, trading, * * * 
mining, or mercantile pursuits," within the meaning of section 4b of 
the bankruptcy act as amended by Act Feb. 5, 1903, c. 487, § 3, 33 
Stat 797 [U. S. Comp. St Supp. 1905, p. 683]. 

The corporation was organized under the laws of New Jersey- 
Its principal office was in Boston. This was the executive office and 
selling agency. There the directors met, the books of account were 
kept, the gênerai correspondence was conducted, the great bulk of 
sales was negotiated, the bills were sent out, and payments received. 
144 F.^7 
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The principal banking was donc in Boston. Suprême direction and 
control were exercised from the Boston office. 

It owned àr operated slate quarries in Vermont, in New York, and 
a slate mill in New York. Its product of roofing slate and structural 
slate was principally produced and stored in the states of Vermont 
and New York. 

It is the appellant's contention that the principal place of business 
was at the place where the quarries and mills were located, and where 
the working opérations were conducted, rather than at the Boston 
office, where suprême direction and control were exercised and the 
bulk of sales was negotiated. To support this contention the appe- 
lant cites In re Marine Co. (D. C.) 91 Fed. 630; Dressel v. Lumber 
Co. (D. C.) 107 Fed. 255; In re Elmira Steel Co. (D. C.) 109 Fed. 
471. No one of thèse cases, in our opinion, is an authority for the 
appellant's contention, as the facts jn each case are essentially dis- 
similar from the facts in the présent case. 

We are of the opinion that when a corporation operating factories, 
mills, or mines in various states, has a principal office where business 
is transacted of the character of that conducted at the Boston office 
of the Matthews Consolidated Slate Company, such principal office, 
rather than a factory, mill, or mine, according to ordinary understand- 
ing and speech, as well as according to the intent of C5ongress, con- 
stituteg -the "principal place of business," within the meaning of the 
bankruptcy act. Not only is this the natural interprétation, but it 
seems to us the only practical interprétation; for, since there can be 
but one principal place of business, if regard is paid to the amount 
of property owned or kept in a particular jurisdiction, or to the amount 
of product there turned out, or to the number of workmen employed, 
it might follow that the inquiry would be, Which is the largest mine 
or factory ? a question having little relation to the purpose of ad- 
ministering the assets. 

We agrée so fully with the reasoning and conclusion of the District 
Court that it is unnecessary to add anything further to the opinion 
of thaï court upon the first proposition. 

In considering the second question — whether the corporation's 
business was of a kind within section 4b of the bankruptcy act as 
amended — we find it unnecessary to détermine whether the corpora- 
tion was principally engaged in manufacturing, principally engaged 
in mining, or principally engaged in mercantile pursuits, for we think 
it clear that a corporation engaged in a business consisting of man- 
ufacturing, mining, and mercantile pursuits, which in the aggregate 
exceed business of a kind not within the statute, is within the bank- 
ruptcy act. In such a case it is not necessary to détermine in which 
one of the enumerated opérations or pursuits the corporation is 
principally engaged. 

It is the contention of the objecting créditer that the corporation 
was principally engaged in the quarrying of slate, and therefore was 
not within any of the classes of corporations enumerated in the 
statute. It is contended that, in business parlance and in ordinary 
speech, mines do not include quarries. Corporation acts of various 
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States, specifying quarrying and mining as différent businesses. are 
referred to, and various judicial décisions are cited, in which dis- 
tinctions are made between mines and quarries. 

We are of the opinion, however, that while, for many purposes, 
quarrying and mining are to be 'distinguished, it was not the inten- 
tion of Congress, in making the amendment, to draw distinctions 
based upon the character of the minerais, or upon the mode of work- 
ing to obtain the minerais. 

ilaving regard to the purposes of the bankruptcy act — the ad- 
ministration of the assets of insolvents — it is very clear that the reas- 
oning of the opinion in Armstrong v. Lake Champlain Granité Co., 
147 N. Y. 495, 506, 507, 42 N. E. 186, 49 Am. St. Rep. 683, is not 
controlling. In determining whether opening granité quarries to 
the destruction of the surface was permis sible under a grant g'ving 
the right to mine for minerais and ores, considérations were presented 
which are not before us in construing the terms of the bankruptcy 
act. 

In White Mountain Paper Co. v. Morse & Co., 137 Fed. 643, 62 C. 
C. A. 369, we said: 

"Sta tûtes of this gênerai class are not construed in a 1 Itérai or narrow 
way, but, like eustoms législation, tliey are held as addressing theniselves to 
the gênerai purpose for which they were enacted." 

The term "mining" has a well-recognized usage in a sensé broad 
enough to cover not only subterranean workings for the extraction of 
minerais of ail kinds, including stone, but open workings or quarries. 

"The art of mining consists of those processes by which useful minerais 
are obtained from the earth's crust. This définition is wider than what is 
popularly lînown as mining, for it includes not only underground excavations, 
but also open worliings." Enc. Britannica (9tli Ed.) vol. IG, p. 440. 

"The methods of mining will be briefly outlined under the topics — A. Sur- 
face deposits ; B. Underground deposits. * * » 

"Surface Deposits. When a mass of stored useful material, metalliferous 
or otherwise, is tound on or near the surface, the flrst step is to uncover it. 
* * * In quarries of building stone, the decomposed rocli is biasted off 
and removed." The New International Enc. 1905, vol. 32, p. :^4ù. 

"Mining in its widest sensé is the wlnnlng of useful minerais, or metals 
when the latter are found native. Among the useful minerais are included, 
by statisticans, minerai oils, natural gas, minerai springs, and building stones, 
which are included by the United States Geolosical Survey iu its report 
of the product of the minerai industry of the United States. • * * 

"The methods of mining pursued dépend upon the location of the deposit, 
the character of the minerai, its value, the nature of the rock in which it is 
embedded, and the extent and position of the deposit. When the minerai is 
exposed at the surface, or is covered only by a shallow layer of soil, quarry- 
ing is resorted to." The Universal Enc. (Appleton's, 1900) vol. 8, p. 14B. 

It is not necessary to make an exhaustive examination of the books 
upon this subject. One which cornes to hand, entitled "Mining. An 
Elementary Treatise on the Getting of Minerais," by Arnold Lupton, 
begins : 

"The term 'mining' is often employed to describe ail engineering works 
below the surface of the eartb, but in this treatise the term will ouly include 
those underground opérations which are made in the search for, or the ex- 
traction of, minerais." 
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At page 149 it îs saîd: 

"One niethod of wdrking is qimrrylng, or open holes. Hère a hole, or wide 
trench, is dug down to the seam to be wrought, wbieh Is then excavated and 
thrown into wagons; the strata above being thrown in a heap behind as the 
worli advances. * • • , xhe soil is fli:st of ail removed, and is subsequently 
relaid on the waste heap so that the ground which has been mined can be 
restored to a state fit for agricultural purposes. This method of mining has 
been largely employed In most o( the coal flelds of Great Britain, for seams 
of coal and ironstone where they crop up to the surface, and at depths not 
often exceeding 30 feet" 

At page 181 it is said, in relation to slate workings: 

"The mine (quarry) is in several divisions, so that the whole cannot be 
seen at a glanée." 

In "Economie Mining," by C. G. Warnford Lock, at page 163, it 
is said: 

"The mining of asbestos Is wholly conducted by opencast or quarrying." 

Page 165: 

"The Italian minerai lies In beds and pockets which are mostly reached by 
open quarrying. * * * 

"The lumps of minerai, as they are takeu from the mine, consist of bun- 
dles of hard fibers," etc. 

At page 333, referring to diamond mines, it is said: 

"The original System of mining the Klmberley ground, namely by open 
quarry, was the best for a depth of say 200 feet, because the mine could hâve 
been worked in no other way while the claims were operated by indlvidual 
owners." 

The use of the word "mine" to include open quarrying as well as 
subterranean workings, and the extraction of stone or clay and non- 
metalliferous minerais as well as metalliferous minerais, is also rec- 
ognizéd by judicial décisions. In Midland Railway Co. v. Robinson, 
15 App. Cas. 19, 30, Lord Herschel said: 

"I hâve already Indicated that the widest construction Ought to be given 
to the Word 'mines' which is possible without improperly straining the lan- 
guage used. Is there anything in the terms of the enaetment compelling the 
narrower construction for which the appellants contend? I think not. Apply- 
Ing one's self to the considération of the word 'mines' apàrt from the docu- 
ment or context in which it is found, I cannot think that its natural meaning 
imports sueh beds or strata of minerais only as are ordlnarily got by under- 
ground work. If aid is sought from the lexicons, and the définitions there 
given are received, I do not think that they afford support to such a construc- 
tion. Doctor Johnson, I may observe, defines a 'quarry' as a 'stone mine.' " 

While the Suprême Court, in Marvel v. Merritt, 116 U. S. 11, 6 
Sup. Ct. 207, 29 L. Ed. 550, quoted Webster's définition of a mine 
as "a pit or excavation in the earth from which metallic ores, or other 
minerai substances, are taken, distinguished from the pits from which 
stones only are taken, and which are called quarries," the décision 
held merely that the word "minerai" in the customs statute in question 
was used in a popular sensé. So far as the issue before us is con- 
cerned, that case, if it has any bearing, is superseded by Northern 
Pacific Railway Co. v. Soderberg, 188 U. S. 526, 23 Sup. Ct. 365, 
47 L,. Ed. 575. In that case, the Suprême Court said (page 530 of 
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188 U. S-, page 367 of 33 Sup. Ct. [47 L. Ed. 575]), in discussing the 
term "minerais" : 

"Nor do we approxlmate much more closely to the meanlng of the word 
by treating minerais as substances whlch are 'mlned,' as distlngulshed from 
those which are 'quarried,' since many valuable deposits of gold, copper, 
Iron, and coal lie upon or near the surface of the earth, and some of the most 
valuable building stone, such, for Instance, as the Cœn stone in France, is ex- 
cavated from mines running far beneath the surface, Thls distinction be- 
tween underground mines and open worlcings was expressly repudiated In 
Midland Ry. Co. v. Haunchwood Co., L. R. 20 Oh. Div. 552, and In Hext v. 
Gill, L. R. 7 Ch. App. 699." 

Upon a careful considération of the reasoning of the Suprême 
Court in this case, it would seem impossible to draw an unqualified 
distinction between slate and other minerais, in considering whether 
the getting out of slate from natural beds is properly denominated 
"mining." As the word "mining" in the statute would doubtless in- 
clude placer mines, in which the workings are open, we think it im- 
possible to say that the question whether an enterprise is mining or 
not can be determined by an inquiry as to whether the workings are 
open or underground. If we were to make distinctions between 
classes of minerais and modes of working, we should be led into 
many useless distinctions having no relevancy to the purpose of Con- 
gress in passing the bankruptcy act. Certain slate deposits are 
worked partly as open quarries and partly by horizontal tunnels un- 
derground. Would it be practical or useful to détermine whether 
a slate company thus getting its product was principally engaged in 
mining, by computing the comparative amount of its open workings 
and subterranean workings? 

We are of the opinion that Congress used the words "mining" and 
"manufacturing" in their broad sensé; that the terms are not neces- 
sarily mutually exclusive; that, for any of the purposes of Congress 
in passing the bankruptcy act, distinctions between the classes of 
minerais and methods of working are immaterial; and that an at- 
tempt to distinguish between "mining" and "quarrying" would lead 
to no useful resuit. 

In determining that the bankrupt's quarrying opérations were 
within the meaning of the word "mining" as used in the bankruptcy 
act, we do not décide, however, that the corporation was not prin- 
cipally engaged in "manufacturing," within the meaning of the stat- 
ute. The product of the corporation was roofing slate and structural 
slate. The latter is conceded to be manufactured slate. Roofing 
slate was the principal product. It was prepared, according to the 
ordinary practice of slate quarrying, by splitting the blocks as they 
came from the quarry, while yet moist, and by trimming the slates 
to a uniform size. At certain of the quarries the blocks were sawed 
by steam power, and the slates were generally trimmed by revolving 
knives operated by foot power. The product is a final product, ready 
to be nailed to the roof. 

The appellant argues that the splitting and trimming of roofing 
slate were mère incidents of the quarrying opération. It may be 
quite as well argued that the quarrying was an incident to the man- 
tifacture. See In re Chandler, 1 Lowell, 478, Fed. Cas. No. 3,591. 
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We have serîous doubts whether ît is pérmîssible to analyze into 
its various steps a business in which by labor a fashioned and final 
product ready for immédiate use is produced, and to characterize the 
business by référence to the most laborious or most expensive step in 
the final production. It would probably be more reasonable to say 
that such a project should be treated as a unit, and characterîzed by 
the final step of fashioning for immédiate use, rather than by the pre- 
liminary steps in getting out the material. 

It is not necesâary, hOwever, to détermine if the corporation was 
engaged principally in manufacturing. The question before us is 
whether it is within the provisions of the bankruptcy act; and it is 
enough to say that, if not principally engaged in "manufacturing," 
it was principally engaged in "mining," and therefore unquestionably 
within the act. 

Whiîe we.have been led by the careful argument of counsel for the 
objecting créditer to discuss the second question somewhat more at 
length than it was discussed in the opinion of the District Court, we 
entirely agrée with the reasoning and conclusion of the District Court. 

The decree of the District Court is affirmed, with costs of appeal 
to the appellees. 

Note. — Wrlt of certlorarl was denied by United States Suprême Court, 
April 30, 1906. See 26 Sup. Ct 704, 50 L. Ed. — * 



CBLLA et al. v. BROWN et al. 

luircuit court of Appeals, Blghth Circuit. March 8, 1906. On Eehearing, 

May 7, 1906.) 

No. 2,299. 

1. Plbadiwg — AtMoATioiT or Fkaud. 

A mère allégation in a bil! of complaint tliat the plan of reorganizatlon 
betvveen two street railway companies was frauduleutly designed, without 
speciflcally charging that said companies participated therein, or speclïy- 
Ing in what the fraud consisted, is a mère brutum fulmen. It présents no 
issuable faet, as it is a mère conclusion oî the pleader. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dlg. Fraud, § 37; vol. 
39, Cent Dlg. Pleading, § 28%.] 

2. Removal or Causes. 

Where the bill in equlty instituted In the state court on its face states 
no ground of équitable relief against two défendant corporations, citizens 
pf the same state as that of the complainants, such défendants should be 
eliminated from the eâse in determining the right of removal by a non- 
resident défendant in such action. 

[Ed. Note. — For cases In point, see vol. 42, Cent Dig. Removal of Causes, 
S 71.] ; 

3. Equity — Pbayeb fob Alteenatfve Relief. 

While the pleader, in the instance where he Is uncertain as to what 
spécifie relief he is entitled, may so frame his bill as to entitle him to an 
alternative prayer for relief; yet he may not be so entitled where the bill 
ciearly discloses the f act that he seeks relief based upon the récognition of 
the validity of a transaction which he seeks to speciflcally enforce, and at 
the same time pray for the annulineut of such transaction as fraudulent 
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4. Specific Pebfpkmance — Parties to Stjits foe Specittc Peeeormance. 

The parties to the contract, as a gênerai rule, are the only proper par- 
ties to a suit for its performance, except in case of an assignaient of tbe 
entire contract, or there are some spécial cireumstances authorizing a de- 
parture froni the rule. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Spécifie Perform- 
ance, §§ 342-351.] 

5. Removal op Causes— Separability or Suit foe Puepose of Removal. 

Where the bill seeks spécifie performance of an alleged contract be- 
tween the complainants and the nonresident citizen défendant, claiming 
that under tlie contract the complainants are entitled to an allotment 
of an aliquot proportion of a large mass of bonds and securities, 
eontrolled by such nonresident défendant, against whom a de- 
cree for such allotment would apparently afCord the complainants com- 
plète relief, a third party défendant, a citizen of the same state as com- 
plainants, to whom the nonresident défendant has made an allotment of 
like apportiomnent without complainant's consent, Is not such a necessary 
party défendant as to disentitle the nonresident défendant to remove the 
controversy into the United States Circuit Court. 

[Ed. Note. — Separable controversy as ground for removal of cause to 
fédéral court, see notes to Robbins v. Ellenbogen, 18 C. 0. A. 86 ; Mecke 
V. Valleytown Minerai Co., 35 C. C. A. 1.55.] 

6. Specieio Performance. 

The remedy by spécifie performance, lylng within the domain of judicial 
discrétion not arbitrarily exercised, may be refused whenever there Is 
any uncertainty or doubt about the terms of the proposed contract, or a 
well-founded conviction that its spécifie enforcement, under the facts and 
cireumstances of the case, would be harsh and unreasonable, or more hurt- 
ful to the rights of others in interest than its déniai to the suitor. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dig. Spécifie Perform- 
ance, §§ 17, 18, 34, 35.] 

7. Same — Merits of the Case Stated. 

Where two street raihvay companies, to prevent flnancial disaster, enter 
Into a tripartite agreement with designated Syndicate Managers for a 
plan of reorganization, whereby such managers were to control, for a 
given period, and sell participating interests in certain bonds and se- 
curities hypothecated as collaterals to secure a contract between the tvi^o 
Street raihvay companies, to raise the necessary funds to meet pressing, 
maturing obligations of the pledgor company, providing for a spécifie 
time of control by and compensation to such Syndicate Managers, who, in 
order to raise an immédiate fund of $7,000,000, submitted to the complain- 
ants as shareholders in the pledgor company a proposition to allot to them 
an aliquot portion of such bonds and securities on the payment to a desig- 
nated agent of the Syndicate Managers of the purchase price, such in- 
terest in the purchaser to be evidenced by a participating receipt to be 
delivered to him by such agent, wbich proposition the complainants accept- 
ed, and, when they ma(Je tender of tlie designated purchase price, refused 
to exécute the agreement, evidencing the right of the Syndicate Managers 
to hold and manage the securities for the designated period and compen- 
sation for their services, which was left by the Syndicate Managers vi'ith 
such agentto be signed by thepurchasers before delivering tothem the par- 
ticipating receipt evidencing such allotment. Held that, it appearing from 
the évidence that the complainants had participated in the meeting of the 
stocliholders of said railroads providing for such reorganization, and that 
they had notice before the submission of said proposition to them of the 
terms of said agreement submitted for their signature, their refusai to so 
exécute the same v^as a departure from the syndicate proposai of sale and 
disentitled the complainants to a spécifie performance. 

8. Trusts— Express aistd Implied Trust. 

If the settlor, even without a valuable considération, makes an explicit 
déclaration of trust duly executed, with the intention of it being obligatory 
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upon him, equity will enforce such trust. But, if It be a mère agreement 
wlthout considération to exécute an agreement declaratory of a trust, 
the court will not enforce it, and no trust relation arises where there is a 
mère promise to exécute an agreement wben the promise is conditioned 
upon the promisee executing on his part a collatéral obligation which he 
refuses to do. In such case no Implied trust arises, for the reason that 
the vendees did not accept the proposition on the conditions submltted by 
the vendors. 
(Syllabus by the Court.) 

On Motion for Rehearlng. 

9. Removal or Causes— Rbcobd— Subséquent PiEADiNoa. 

The right to remove a suit in equity must be determined on the alléga- 
tions of the bill as flled In the state court, and neither the allégations of 
a bill of repleader flled in the fédérai court after removal nor of the 
answer can be considered. 

[Ed. Note. — For cases In point, see vol. 42, Cent. Dig. Removal of Causes, 
§§ 58, 59.] 

10. CouETs— Circuit Coubt of Appeals— Certification of Question to Su- 
PBEME Coubt. 

" The certification of a question of law by a Circuit Court of Appeals to 
the suprême court under Act March 3, 1891, c. 517, § 6, 26 Stat. 828 [U. 
S. Comp. St. 1901, p. 549], is a matter resting in the discrétion of the 
court, the exercise of which eannot be invoked by a party as a matter of 
right. Such certillcation should not be made, except in cases of grave 
doubt, and not after the case has been decided by the Circuit Court of 
Appeals. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, § 1021.] 

Appeal froin the Circuit Court of the United States for the Eastern 
District of Missouri. 

See 136 Fed. 439. 

The United Railways Company of St. Louis (hereinafter styled "the Rall- 
ways Company"), the owner of a system of railways In the city of St Louis, 
on September 80, 1899, made a contract of lease with the défendant the St. 
Louis Transit Company (hereinafter styled "the Transit Company") to extend, 
Improve, aûd operate sald street railways for a period of 40 years. Acting 
under the covenants made in said lease the transit company became largely 
Indebted, beyond its ability to promptly meet and continue to be "a going con- 
cem." To meet this flnanclal situation, on the Ist day of November, 1901, the 
transit company authorized an. Issue of its three-year flve per cent, collatéral 
trust notes, amounting to $6,000,000, to secure which it pledged with the Mer- 
cantile Trust Company of St Louis stocks and bonds owned by It as follows : 
$2,877,000 four per cent gênerai mortgage bonds of the railways company, 
and $4,893,500 flve per cent, preferred stock of the railways company. Of the 
authorized issue of the collatéral trust notes, $5,776,000 were sold, maturing 
November 1, 1904. On June 17, 1903, the transit company, becoming further 
Indebted and pressed for funds, authorized the issue of $20,000,000 20-yeâr 5 
per cent gold improvement bonds, to be secured by the collaterals theretofore 
pledged with the Mercantile Trust Company, and by 33,297 shares of preferred 
stock and 172,613 shares of the eommon stock of the railways company, and 
mortgage executed by the transit company on Its leasehoid interests in said 
property, as also by the guaranty of the railways company. Being unable, 
however, to seil or dispose of this îast-named Issue of bonds or make other pro- 
vision for the payment of Its collatéral trust notes maturing November 1, 1904, 
and Its other Indebtedness, the two railway companies and their stockholders 
were under the imperious necessity of adopting some plan to prevent the bank- 
ruptcy of the company. 

ïhe resuit of their convention was that what is known in this controversy 
as a "Tripartite Agreement" was entered into on the 27th day of September, 
1904, between the transit company, the railways company, and Brown Bros. & 
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Co., a copartnership résident of the eity of New York, as Syndicate Managers ; 
which, after reeiting the indebtedness and collatéral trust securities aforesaid, 
and the fact that the transit company had a further spécifie floating indebted- 
ness of about $935,000, which it was unable to meet except by the sale of the 
collaterals deposited with the Mercantile Trust Company, and which it was un- 
able to dispose of wltbout procuriug a release thereof from said pledges and 
the right of substitution which the raihvays company had by reason of the 
terms of its guaranty, it declared that the transit company proposed to make 
an issue of 5 per cent. 20-year gold bonds to be called improvement bonds, in 
the aggregate amount of $10,000,000, and obtain the guaranty of the railways 
company thereon, secured by a mortgage of the railway company upon ail ot 
:ts property. The agreement then stipnlated as follows : 

"First. Transit company agrées, whenever requested by the railways com- 
pany so to do, that it will surrender to railways company, by proper Instru- 
ments or conveyance of release, ail and singular the property demised by the 
aforesaid lease of September 30th, 1899, and deliver, assign and transfer to 
railways company, upon such request, the immédiate possession of ail the said 
demised property, and ail cash, bills reeeivable or other crédits then owned or 
held by it, for and upon the considérations and conditions hereinafter named. 
Provided, only that railways company, at the time of said request, shall re- 
lease and fully acquit transit company from ail llability which then bas oi' 
may thereafter accrue to railways company under or by virtue of any of the 
terms or covenants of said lease. 

"Second. Transit company further agrées that it will cause the eight mil- 
lion dollars ($8,000,000.00) now outstanding of its refunding and improve- 
ments bonds, together with ail the unissued bonds of the total authorized issue 
of twenty million dollars ($20,000,000.00) of its said refunding and improve- 
ment bonds, to be canceled and the indenture of trust of ,Tune 17th, 190.3, to 
be released and discharged. That it will cause the holders of the eight mil- 
lion dollars ($8,000,000.00) of outstanding refunding and improvement bonds 
to agrée to exchange the same at par for like amount at par of its proposed 
improvement bonds, to be guaranteed, as hereinbefore stated, by railways 
company. 

"Third. That it will enter into an agreement, as hereinafter stated, witli 
Syndicate, for the sale of ail of the bonds and stocks deposited with the Mer- 
cantile Trust Company under the collatéral trust agreement of November 
30th, 1901, and the indenture of tnfst of June 17th, 1903, together with the 
two million dollars ($2,000,000.00) of the proposed improvement bonds, which 
remain after the exchange of $8,000,000.00 thereof for the $8,000,000.00 of the 
outstanding refunding and improvement bonds. That in and by such sale to 
Syndicate as hereinafter stated, transit company shall provide that seven 
million dollars ($7,000,000.00) of preferred stock of railways company shall be 
deposited for the use and benefit of railways company, upon terms and subject 
to restrictions to be agreed upon herein between railways company and Syndi- 
cate. 

"Fourth. Railways company agrées, subject to the approval of the légal 
majority of its stockholders, to guarantee said proposed issue of ten million 
dollars ($10,000,000.00) of Improvement Bonds, and to secure its said guaran- 
tee thereof by a deed of trust or mortgage upon ail of its property, subject 
only to the mortgage liens already existing thereon. 

"Article II. 

"First. Transit company agrées with Syndicate as follows: To sell, assign 
and transfer to Syndicate two million dollars ($2,000,000.00) of its said pro- 
posed improvement bonds at eighty-five cents (85 cts.) on the dollar (or 
$1,700,000.00), and eight million, two hundred and twenty-seven thousaiicl. 
three hundred dollars ($8,227,300.00) par value of the preferred stock of the 
United Railways Company of St. Louis, and two million, eight hundred and 
seventy-seven thousand dollars ($2,877,000.00) par value of the 4 per cent, 
gênerai mortgage bonds of the United Railways Company of St. Louis, and 
seventeen million, two hundred and sixty-one thousand, three hundred dollars 
($17,261,800.00) par value of the common stock of the United Railways Corn- 
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pany of St. Louis, for and, in considération of the sum of flve million three 
hundred thousand dollars ($5,300,000.00), aggregating the sum of seven mil- 
lion dollars ($7,000,000.00), of which sum six million, seven hundred and 
eleven thousand dollars ($6,711,000.00) shall be paid at the time, upon the 
tei-ms and condltiorïs, and (or the uses and purposes specifled in a contract 
between the Mercantile Trust Company, as Syndicate Manager and as trustée, 
and transit company, bearlng date September 9th, 1904. The remainder, viz., 
two hundred and eighty-nine thousand dollars ($289,000.00) shall be pald upon 
the order of transit company or Its président. 

"Second. Syndicate agrées to pay for said bonds and stocks the amounts 
so specifled, at the dates and upon thé terms and conditions specifled in the 
next preceding paragraph. 

"Syndicate further agrées to cause seven million dollars ($7,000,000.00) of 
the preferred stock of railways company, so to be acquired by it, to be de- 
posited with a trustée, for the use and benefit of TJnited Railways Company, 
upon the terms and covenants hereinafter made between Syndicate and rail- 
ways company. 

"Article III. 

"Railways company and Syndicate agrée as follows: 

"(a) Railways company has in its treasury, unappropriated and unissued, 
shares of common stock of the par value of seven million, six hundred and 
fifty-two thousand flve hundred dollars ($7,652,500.00). In considération ot 
the purchase by Syndicate of the stocks and bonds as herein agreed upon be- 
tween transit company and Syndicate and the agreement to deposlt with the 
National Bank of Commerce In St. Louis, as trustée for the use and benefit of 
railways company preferred Bhar«s of stock of railways company aggregutîng 
the total par value of seven million dollars ($7,000,000.00) and the agree- 
ment of Syndicate to offer to procure for railways company, as herein- 
after stated, shares of stock of the transit company, railways company hereby 
agrées to sell for the considération aforesald and other considérations herein 
mentloned, and to Issue to Syndicate the said shares of common stock of rail- 
ways company, aggregating the par value of seven million, six hundred and 
flfty-two thousand, and flve hundred dollars ($7,652,500.00). And 

"(b) Railways company further agrées, whenever thereto requested by 
Syndicate, to demand of transit company the surrender of the leasehold and 
the demised property leased to it under an Indenture of lease dated September 
SOth; 1899, as hereinbefore agreed between railways company and 'transit com- 
pany, and Immediately upon such surrender, as thereln provided, to enter into 
and upon the promises and the opération of said property, and, coïncident 
therewith as between It and transit company, to assume the payment of the 
ten million dollars ($10,000,000.00) of proposed Improvement bonds guarantied, 
as herein provided by railways company, and ail debts then contracted for 
labor, .materials or supplies rendered or furnlshed to transit company. 

"(c) Syndicate agrées that It wIU purchase, upon the terms and con- 
ditions hereinbefore stated in article II, the bonds and stocks thereln agreed 
to be sold and purchased, and, immediately upon coming Into possession there- 
of, It will deposlt with the National Bank of Commerce in St. Louis, trustée, 
preferred stock of railways company, of the aggregate par value of seven mil- 
lion dollars ($7,000,000.00) so purchased for the use and benefit of railways 
company; which stock, or any part thereof, so deposited with said trustée 
shall be sold for the use and benefit of railways company by said trustée, when- 
ever requested by railways company, at such prlce and upon such terms as 
railways company may direct. 

"(d) Syndicate further agrées that the common stock of railways so pur- 
chased as aforesald from railways company, it will ofCer to the shareholders 
of transit company, uutll the ISth day of October, 1904, voting trust certifl- 
cates, Issued under and by virtue of such a voting trust agreement as Syndi- 
cate may organize and make, representing two (2) shares of the said common 
stock for flve (5) shares of the transit company stock, provided said share- 
holders of transit company shall deposlt their stock under terms and condi- 
tions prescribed by Syndicate for the purpose of such exchange, and, upon the 
basis aforesald, with the National Bank of Commerce, In St Louis, as agent 
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of Syndicate, on or before said 18th day of Oetober, 1904; and such transit 
shares as shall be so exchanged shall be and beeome the property of raiiways 
eompaiiy and be transfeiTed to its treasury. Ail shares of raiiways company's 
common stock not so excbanged for transit stock vvithin said perlod shall be 
and remain thereàfter the property of Syndicate. Syndicate, however, of its 
own volition, but without any obligation to do so, may thereàfter continue to 
exchange said stock upon said basis, and, should it do so, whatever shares of 
transit eompany stock Syndicate acquires by such exchange shall beeome the 
property of raiiways eompany. 

"Article IV. 

"The "covenants between the respective parties hereto shall not be construed 
as inuring to the beneflt or advantage of any person or' corporation whose 
name is not subscribed to this agreement as a party thereto, and this agree- 
ment is conditioned upon the authorization by the shareholders of transit 
eompany of an issue of bonds aggregating ten million dollars ($10,000,000.00) 
at a meeting of the shareholders of said eompany called for Oetober 19th, 
1904, and the authority of the shareholders of the United Raiiways Company 
to guaranty the said issue of bonds of transit eompany, and to make a mort- 
gage to secure said guaranty, at a meeting called for the 20th of Oetober, 
1904." 

On the same day Brown Bros. & Co., as Syndicate Managers, addressed a 
clrcular letter to the shareholders of the transit eompany, which is as follows : 

"Conditioned upon the exécution and aecompllshment of a tripartite con- 
tract between the St. Louis Transit Company, the United Raiiways Company 
of St. Louis, and a Syndicate, of which the undersigned are managers, and 
in accordance with the terms of a covenant therein contained between the 
United Raiiways Company of St Louis and the undersigned, as said Syndicate 
Managers : 

"First The undersigned do hereby appoint the National Bank of Com- 
merce in St. Louis as their agent, for and in their behalf, to accept and re- 
ceive the deposit of the shares of stock of the St. Louis Transit Company, sub- 
jeet to the terms of this proposai, and to issue Intérim receipts therefor, and 
to receive applications, as hereinafter stated, for participation In said Syndi- 
cate. 

"The transit company's stock and applications for participation will be re- 
celved by Messrs. Brown Bros. & Co. at their offices in Xew York, Philadelphia 
and Boston, for transmission, without expense to the depositor, to the National 
Bank of Commerce in St. Louis.) 

"Second. The shares of the stock of the St. Louis Transit Company so de- 
posited must be indorsed in blank under a power of attorney authorizing the 
transfer of same upon the books of the eompany, and so deposited with said 
bank on or before the 18th day of Oetober, 1904; and the deposit must also 
be aceompanied with the inclosed proxy, duly exeeuted. 

Thlrd. Upon and subject to the conditions hereinbefore stated, the under- 
signed, as Syndicate Managers, will exchange with the owner, or bis assigns, 
of the stock so deposited, two shares of the common stock of the United Raii- 
ways Company of St. Louis for each five shares of the stock of the St. Louis 
Transit Company ; the said United Raiiways Company's stock, however, to be 
represented by voting trust certificates issued under a voting trust agree- 
ment to be formed and made by the undersigned, with such terms and condi- 
tions as may seem wise to tliem, as managers, and shall endure for a period 
of five years from nnd after November Ist, 1904, unless sooner dissolved pur- 
suant to the terms of such trust agreement. 

"Fourth. The Syndicate, of whicii the undersigned are managers, bas been 
organized to purehase certain bonds and stocks mentioned in said tripartite 
agreement, belonglng to the St. Louis Transit Company, and upon a plan and 
terms heretofove agreed between Syndicate and managers, after the consuni- 
mation of which there will remain In the possession of managers, as the 
property of the underwriters : 
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$2,000,000.00 5 per cent. Improvement bonds at 85.. < $1,700,000 00 

$2,877,000.00 flrst gênerai mortgage 4 per cent bonds of the 
United Railways Company ; 12,273 shares of the preferred 

stock of the United Railways Company $5,300,000 00 

165,092.80 shares of the eommon stocli of the United Railways 
Company, at a total cost of $7,000,000 00 

"It Is the désire of the Syndicate Managers to afford such of the share- 
holders of the St. Louis Transit Company as shall deposit tlieir stock, as 
hereinbefore provided, an opportunity to participate in such purchase of said 
bonds and stocks under the said Syndicate plan. This offer is, however, en- 
tirely without any considération, and purely voluntary on the part of 
managers and Syndicate. 

"The application of ail such stockholders of transit company as, on or before 
Friday, October 7th, 1904, shall be made in accordance with the subjoined 
communication to the National Bank of Commerce in St. Louis, as agent for 
Syndicate Managers, for participation in said Syndicate purchase, will hâve 
the attentive, considération of managers, and allotment upon such applica- 
tions will be made as soon thereafter as practicable; but managers may re- 
quire any such applicant to give a guaranty of his flnancial responsibillty, or 
security for the full amount of his application, and reserves the rlght to allot 
a lesser amount than that applied for." 

On September 29, 1904, complainants addressed the following communication 
to said National Bank of Commerce: "The undersigned, owner and holder 
of 11,000 shares of the capital stock of the St. Louis Transit Company, being 
ail of his holdings, having deposited said shares with you under the proposai 
of said Syndicate Managers, under date of September 27, 1904, does hereby re- 
quest participation in said Syndicate to the amount of $1,000,000, and does 
hereby agrée to pay the whole or any part thereof in cash or in St. Louis 
Transit Company 5 per cent collatéral trust notes, due November 1, 1904, at 
par and interest, as and when requested so to do by managers, either by letter 
deposited in the post oiHce, prepaid, or telegram delivered to a telegraph com- 
pany, addressed to the undersigned at the following place. No. 200 N. 4th St., 
St Louis, Mo., in exchange for Syndicate recelpt in negotiable form ; and I do 
hereby authorize you, for me and in my name, to subscribe to any plan or 
syndicate agreement that may be written and approved by said Syndicate 
Managers, to the full estent of the amount of syndicate subscription hereby 
applied for." 

On October 11, 1904, Brown Brothers & Co. addressed to the shareholders of 
the transit company the following letter : "Upon the terms and conditions of 
our letter to you of September 27, 1904, and of the application whlch accompa- 
nied the same, we make you this supplemental proposition whieh must be ac- 
cepted on or before the 17th day of October, 1904. If not accepted on or be- 
fore the said date it will neither be continued nor renewed. We hâve de- 
termined to allow each shareholder of the St Louis Transit Company, in the 
proportion which the number of his shares of stock in said company bears to 
the total amount of shares outstanding to participate in the syndicate pur- 
chase to be controlled by the Syndicate Managers. To each shareholder who 
«hall subscribe in the way hereinafter provided for his proportion of said 
syndicate purchase on or before the time deslgnated we will allot such pro- 
[portion. Of course, any application heretofore made by any such stockholder 
will be treated as merged in any application which lie will make under this 
proposai. If he makes no application hereunder, his prior application will 
stand. The signed application of ail stockholders of transit company for this 
participation must, within the time deslgnated, be made and deposited in ac- 
«jrdance with the subjoined communication to and with the National Bank of 
Commerce of St. Louis, as agent for Syndicate Managers, Allotments in ac- 
cordance with such applications will be made as soon thereafter as practicable ; 
but managers require that any such applicant. In connection with his application 
and as a necessary part thereof, shall simultaneously give a guaranty of his 
flnancial responsibillty, or security for the full amount of his application. 
Such guaranty or security must be- satisfaetory to said bank, whose décision 
shall be final, and if the bank shall not be satlsfled in such particulars within 
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the time désignâtes the application shall betreated as If it had not been made." 

On October 20, 1904, Brown Bros. & Ce. addressed to the complainants the 
foUowlng communication: "Referring to our letter of September 27th, 1904, 
and to our supplementary notice of October llth, 1904, addressed to the sbare- 
holders of the St. Louis Transit Company, and also to your formai application 
through the National Banlj of Commerce in St. Louis as our agents for $1,- 
000,000, underwriting in this Syndicate, we hâve allotted you, in accordance 
with theî terms of our offer of October 11, 1904, a participation of $446,160, 
being 40.56 per cent, of the par value of your holdings in St. Louis Transit 
Coinpany Stocli" — adding a call for the payment of 84 per cent. 

On the lOth day of October, 1904, an agreement was drawn up as contem- 
plated by the tripartite agreement for the purchase of the bonds of the transit 
Company and the railways company, vrhich is the principal bone of contention 
betvveen thèse parties. So much of this agreement as is pertinent to the ques- 
tions hère involved is substantially as follows: It was designated as "The 
agreement between Brown Bros. & Co. as Syndicate Managers and the sub- 
scribers." It referred to the tripartite agreement on the 27th of September, 
1904, and its purposes, and the plan which was understood and anticipated, 
with a recitation as to what stocks and securities the syndicate was to receive, 
and the terms, the estimated amount of which was $7,000.000. By this 
agreement the subscribers agreed with each other and the syndicate manage- 
ment that they would, from time to time, on calls made by said managers, 
pay to them such sums In cash and 5 per cent, notes of the transit company, 
due November 1, 1904, at par, with interest, In the aggregate not exceeding 
their respective subscriptions thereunder. 

The second section declared that the subscribers form a syndicate for the 
purpose of performing and carrying ont said tripartite agreement. Each sub- 
scriber should indicate opposite his name the total sum of his subscription on 
account of the whole syndicate obligation ; they were to malie payments under 
the several subscriptions ratably according to the respective amounts thereof ; 
that nothing therein contained should constitute the parties partners or ren- 
der any one of the subscribers liable to contrlbute more ttean his several pro- 
portionate amount as provided, or should prevent any of the parties from con- 
tracting with each other with référence to any of their respective interests. 

Paragraph 3 provided that, in case of the failure of any subscriber to re- 
spond to any call for the payment or to perform any of his undertakings, the 
Syndicate Managers might exclude such subscriber from ail interest in the 
syndicate, and might dispose of such subscriber's participation hereunder of any 
interest or right under said proposed contract, but should be responsible to the 
Syndicate Management for the benefit of the other subscribers for ail dam- 
ages caused by any such default. 

Paragraph 4 authorized the Syndicate Managers to do and perform ail acts 
under the terms of said tripartite agreement and said plan, and to exécute ail 
«ontracts about the promises which the syndicate or subscribers personally 
might or could do; to receive ail the securities which under the tripartite 
agreement and plan would be acquired by the syndicate, and to deposit ail 
■ shares of common stock of the railways company which shall be so received 
or required, for the term of five years, with voting trustées, to be by them 
appointed, under such voting trust agreement, as they may deem expédient, 
etc. ; to hold, manage, and sell for the syndicate account ail bonds, stocks, cer- 
tificates, and securities received or acquired by the syndicate under the terms 
of the tripartite agreement and plan, at such priées and on such terms as to 
crédit, security, or otherwise, as they may deem expédient; with authority to 
acquire by purchase, with funds which they may dérive from the sale of any of 
the original syndicate assets, bonds, stocks, certiflcates and securities of likechar- 
acter to those originally belonging to the syndicate, with power to sell ail or 
any part of such relnvestments and again simiiarly to reinvest the proceeds of 
such sale: Provided that at no time should this power be exercised to such 
extent as shall entail upon any of the subscribers any personal obligation 
to pay for such newly acquired assets ; the intention being that the power to 
purchase be limited to the use of the assets originally acquired and the pro- 
ceeds of their conversion and reconversion. Nor should the subscribers, by 
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reasori of snch purchases, become llable for an amount beyond that of their 
respective subscrlptions. 

The flfth paragraph directs the manner of the application of ail net proeeeds 
resulting from sales of any part of sald seeurities or from any other trans- 
actions of the Syndlcate Managers therewith. Among the expansés i^ayable 
was voting trust eertificate or eertiflcates representing 15,000 shares of coin- 
mon stock of the railways company to the Syndlcate Managers as compensa- 
tion ; and one-flfth of any resldue of any such stocks and net proeeeds remaln- 
ing after payment in full of ail sums payable under certain clauses of the 
article ; and the remalning four-flfths of such resldue should be dlstrlbuted by 
the Syndlcate Managers among the subscribers, ratably, accordlng to their 
respective interests. Such 20 per cent, should be the only compensation to be 
recelved by the Syndlcate Managers for their services in the matter, saving the 
15,000 shares of common stock ; and, In case of no such resldue, the Syndicate 
Managers should not receive any of the 20 per cent, compensation for their 
services. 

Paragraph 6 prescribed the form of participation eertificate and the béné- 
ficiai interest of the purchaser of bonds of the transit company and bonds of 
the railways company. 

Paragraph 7 provlded that the Syndlcate should continue untll the lOth day 
of October, 1905, but mlght be extended beyond that date, provlded such ex- 
tension should not exceed one year after the lOth day of October, 1905, with 
discrétion to the Syndicate Managers at any time to terminate the agreement 
upon proper notice to the subscrilsers. 

Paragraph 8 named the Syndicate Managers Judges as to whether at any 
time it was to the interest of the Syndicate to proceed further under the 
agreement, and authorized them to abandon the objects contemplated in the 
agreement for further proceedlngs thereunder, whenever It seemed to them ex- 
pédient ; In whlch event ail of the stocks and other assets aequired by them 
and held for the account of the syndlcate, and the proeeeds of such stocks and 
other assets, should remain charged with the payment of ail expenses and 
llabilltles by them Incurred, and should be applied in the manner Indicated 
In the fourth article of the agreement. 

Paragraph 9 provlded for the matter of expenses In conducting and carrying 
on the syndlcate management. 

Paragraph 10 gave to the Syndlcate Managers the exclusive custody of the 
assets and direction and management of tho Syndlcate durlng the term ; with 
gênerai powers conferred upon the management as may be deemed necessary 
In order fullyand efifectuallyto carry outwhat they maydeem tobe the purposes 
of the agreement. The Syndlcate Managers In their discrétion might submit to 
the subscribers auy change or modification of the agreement, on the condition 
that, if assented to in wrlting by a majority in interest of the subscribers. 
such change or modification shall become a part of the agreement. And 
fiii-ther exempting the Syndicate Managers from liability for errors of judg- 
ment or mlstakes of law or fact, and from liability for any act or omission 
whlle endeavorlng in good falth to carry out their purposes accordlng to their 
judgment. 

Paragraph 11 gave the Syndlcate Managers the rlght to become subscribers 
thereto, with the same llabllities as other subscribers; with authority to the 
Syndicate Managers, from time to time, to offer, on terms deemed expédient, 
and to sell any assets to subscribers severally and ratably. In sums propor- 
tionatè to their respective subscriptlons, and in such offers they mlght provide 
for the disposition of any untaken stocks or other assets in such vi-ay as they 
might deeni expédient. 

Paragraph 12 provided that the agreement should bind and be for the benefit 
^f the parties thereto, and of their respective executors and administrators. 

This agreement the complalnants refused to slgn as subscribers, and on 
the 2Sth day of October, 1904, by letter addressed to said National Bank of 
Commerce and Brown Bros. & Co., they made tender of their check for 3374,- 
774.40, "being payment in full of 84 per cent, of the amount of my allotment 
and subscription for the followlng seeurities," specifying the seeurities ; and 
notifying thebank and Brown Bros. & Co. that they would demanddelivery and 
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surrender to them of the proportion of the foçegolng Becurities to which they 
were entitled as the holder and owner of 11,000 shares of stock of the transit 
Company, to wit, $446,160, as soon as the indebtedness of the transit company 
for whicli the checU; tendered is to be applied in payment shall hâve been dls- 
charged and such securities shall hâve been released; expressing their readi- 
uess at any time to pay in cash the remaining 16 per cent, of the amonnt of 
the subscription. This proposed payment, on the conditions expressed, was 
refused by the bank as the agent of the Syndicate Managers because of the 
complainants' refusai to exécute the foregoing agreement. Thereupon on the 
31st day of October, 1904, one day before the $7,000,000 debt became due, the 
conjplainants institnited suit in equity in the state circuit court of St. Louis, 
to recover the securities claimed by them under the alleged allotment in kiud, 

and for an injunctlon. This suit named as défendants James Brown, 

Brown, c«-partners under the firm name and style of Brown Bros. & Co., the 
National Bank of Commerce, the St. Louis Transit Cîompany, and the United 
Raihvays Company. 

The substantive allégations of this bill are as follo\ys : The complainants 
were the owners of 11,000 shares of the stock of the transit company. That 
the railways company granted a leasehold term of its property to tlie transit 
company for 40 years from October 1, 1899. That, in the opération of the 
Street railway so conveyed, the transit company. in payment for bettermeuts 
upon its earnings, acquired and owned securities consisting of bonds and 
stocks, cash, and other property to a large amount. That Brown Bros. & Co. 
were largely interested as promoters and financiers In the transit company and 
the railways company. That through their votes and Influence they procured 
the adoption by the two corporations of the alleged plan of reorganization, 
whereby the transit company should surrender its leasehold and other proper- 
ties, and the stockholders in the transit company should exchange their hold- 
ings as such fo- stock in the railways company at the rate of flve for two, 
and whereby after the payment of an indebtedness on the part of the transit 
company, which It had secured by the deposit of bonds, stocks, and securities 
of great value, such bonds, stocks, and securities should be allotted and sur- 
rendered to the stockholders of the transit company in proportion to the 
amount or stock held by them at and for a fixed price, and aggregating in 
amount $7,000,000, to be used in the payment of the indebtedness of the transit 
company, for which it had hypothecated its securities. That to carry ont 
the foregoing plan Brown Bros. & Co. became contracting parties with the two 
railroad companies, and on October 20, 1904, in pursuance of said plan, ap- 
portioned the amount of the indebtedness of the corporation to be paid by the 
complainants at $446,160, upon the payment of which the complainants were 
entitled to receive an amount of the stocks, bonds, and securities to belong to 
the whole number of subscribers to the $7,000,000 which should be apportioned 
to the amount paid by complainants as compared with said total purchase 
price of $7,000,000. It alleged that said allotment was made and delivered to 
them in writing on October 20, 1904, in accordance with a proposai addressed 
to them on October 11, 1904, by Brown Bros. & Co. The bonds, stocks, and 
securities thus to be divided are then specified. That as fuil compensation 
for their services, expenses, and charges in eiïecting such plan, Brown Bros. 
& Co. were to receive 1.5,000 shares of common stock of the railways company 
the market value of which was about $400,000. 

The bill then charged that Brown Bros. & Co., not satisfied with said bonus 
to themselves, had contrived and devised a fraudulent scheme for the pur- 
pose of extorting from the contributing stockholders of the transit company 
other and additional compensation by the instrumentality of the form of a con- 
tract drawn up and signed by Brown Bros. & Co. and deposited with the de- 
fendant bank, with instructions to the bank, as agent of Brown Bros. & Co., 
to demand the signature of each contributing stockholder to said contract 
before permitting him to pay into the hands of the bank as the receiving agent 
that part of the $7,000,000 purchase price allotted to be paid by said stockhold- 
ers ; and to that end Brown Bros. & Co. appointcd the said bank to collect 
the several r.Uotments and to require the stockholders so contributing to 
become a party to the aforesaid unreasonable and fraudulent form of contract 



752 144 FEDEBÂL BBPOBTER. 

The blll then alleged that belng nottfied that 84 per cent, of sald contribution 
allotted to them must be paid on or before October 28, 1904, at the said bank, 
theypresented themselves thereand proffered to It payment of sald 84 per cent, 
amounting to the sum of $374,774.40, and dellvering to sald bank a wrltten 
notification that the complainants would demand a delivery and surrender to 
them of that portion of the securities which they had purchased by such check, 
and to which they were entitled as the owners of 11,000 shares of the transit 
Company stock ; that the bank refused to retain sald check because the com- 
plainants would not sign and become a party to the alleged Inéquitable and 
f raudulent contract proposed by défendants Brown Bros. & Co., by the terms of 
which contract Brown Bros. & Co. would be entitled to retain ail the assets, 
conslsting of bonds and stocks in the railways company and other securities 
that belonged to the subscribers of said fund and stockhold'ers In the transit 
company, for a period of two years, wlth unllmited power to charge sucli 
assets wlth expenses, costs, and other disbursements, and wlth unrestricted 
right to dispose of the same, and to retain, in addition to the 15,000 shares 
of stock of the railways company, a further compensation of one-fifth of ail 
profits which mlght be made in stock jobbing, such assets for a period of two 
years ; and that sald contract further undertook to relleve said défendants 
Brown Bros. & Co. from ail liability to complainants and other owners of the 
assets to be retained by said Brown Bros. & Co. 

The blll further charged that the design of said proposed contract was to 
glve Brown Bros. & Oo. unllmited trading power over the bonds, stocks, and 
securities purchased and paid for in advance by complainants and other con- 
tributlng stockholders. And to that end they undertook by said contract to 
assume the rôle and capaclty of managers for the stockholding purchasers of 
said securities. Then, as a mère conclusion from the facts alleged, the bill 
charges that sald Brown Bros. & Co. sought to exact from complainants the 
wldest opportunlty, without responslbillty, for the practice of the grossest 
frauds for which the terms of said contract afCord no redress. The com- 
plainants expressed their readiness to keep their tender of $446,160 good, and 
to pay the same into court at any time, and offer now to do so. The further 
allégation is made that Brown Bros. & Co. are threatenlng to allot the $446,160 
of complainants' aforesaid payment for the aforesaid securities to some other 
person or persons, who shall become a party to the said contract; and "are 
further Informed and believe that the Bank of Commerce now makes claim 
that, after refusing the tender of payment so made by plaintifEs, it paid the 
amount which had been allotted plaintiffs to pay on the said 28th day of Octo- 
ber, 1904, to wlt, $374,774.40 ; and that, unless plaintiffs will sign and become 
parties to the above-descrlbed unconscionable contract, the bank will claim 
for itself ail the benefits of such payment. Plaintiffs are advised that said 
bank had no authority to act for them in that matter, and further could 
acquire no rights to the securities belonging to plaintiff by any such action." 
It is further alleged in this connection that said Brown Bros. & Co. hâve at- 
tempted to make to sald bank the allotment of $446,160 which had been duly 
allotted to plaintiffs on October 20, 1904, and that they bave put in the pos- 
session of saidr bank a f raudulent participation receipt for such pretended 
allotment. 

The bill then alleged that the complainants could not go on the market and 
purchase said stock in specie, but would be compelled to buy only certiflcates 
of participation in said blind pool. Wherefore the gênerai market would 
furnish no correct standard of the true value of any such securities. This is 
followed wlth a gênerai allégation that the whole scheme of the alleged reor- 
ganization of the railroad companies was fraudulently designed ; that the rail- 
roads and their stockholders, as far as they had concurred therein, were induc- 
ed ta do so through mlsrepresentation, déception, and fraud on the part of 
Brown Bros. & Co., who designed to appropriate to themselves the assets of the 
transit company. 

The prayer of the bill is that the attempted reorganization and disposition 
of the assets of such corporation be set aside and annuiled, and that the 
assets of the transit company be restored to it and Its stockholders. If the 
court should deem it unnecessary to annul the steps heretofore taken by said 
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corporations, then that the court decree that Brown Bros. & Co. be temporarlly 
enjoined and restrained from maUing, or attempting to make, any change fn 
the allotment of the $446,160 allotted to be paid by complainants ; that Brown 
Bros. & Co. be enjoined from receiving or attempting In any manner to dispose 
of such portion of the stoclis, bonds, and securities as belong to complainants ; 
that the bank be enjoined from interfering with complainants' right in the 
premises and from settlng up any claim to the stocks, bonds, and securities 
purchased by complainants ; that on final hearing ail said injunctions be made 
perpétuai, and Brown Bros. & Co. and the bank be required to deliver up to 
complainants ail of said securities upon the payment by complainants of the 
said sum of $446,160 ; that the above-described contract sought to be enforced 
as a condition to their right to pay for the stocks, bonds, and securities al- 
lotted to them be declared fraudulent and void ; and that complainants be ad- 
Judged to be entitled to receive, hold, and own ail of said stocks, bonds, and 
securities apportioned to them as above stated upon the payment of the above 
amount. And, further, that the raiiroad companies be enjoined and restrained 
from directly or indirectly doing any act or taking any step in interférence 
with complainants' rights to the bonds, stocks, and securities purchased by 
them as aforesaid, or In any way aiding or abetting the said Brown Bros. & Co. 
or the bank in any matter or thing looking to the enforcement of the claims 
and demands of the said Brown Bros. & Co. under the above-described form of 
contract. 

To this bill was appended, as exhibits, the circular letter from Brown Bros. 
& Co.of September 27, 1904, and the application from complainants to the bank, 
of date September 29, 1904, requesting the participation in said syndicate to 
the amount of $1,000,000, and the supplemental proposition contained in the 
circular letter of October 11, 1904, from Brown Bros. & Co. ; also the allotment 
and eall letter of October 20, 1904. 

On présentation of this bill the judge of the state circuit court, without 
notice to any of the défendants, granted a temporary injunction as prayed for, 
setting the same down for hearing on îv'ovembor 11, 1904, to show cause, etc. 

Service of the summons on said pétition was made November 1, 1904, u])on 
James Brown in the city of St. Louis, but no service was made upon any other 
member of said firm of Brown Bros. & Co. Service was also made on the 
lame date on the two raiiroad companies and the bank. 

On the 14th day of November, 1904, the défendant James Brown preseuted 
to the state circuit court bis perition for removal of the controversy into the 
United States Circuit Court. This pétition for removal, duly sworn to, dis- 
closed the facts that the complainants and the two raiiroad companies and said 
bank were résident citizens of the state of Missouri, and that James Brown 
and Brown Bros. & Co. were résident citizens of the state of New York. The 
pétition for removal set out in great détail the controversy, as detailed in the 
bill of complaint and exhibits, and other allégations, claiming that the matter 
preseuted a separable controversy as to the défendants Brown Bros. & Co. 
The requisite bond for removal being given and approved, the cause was re- 
moved into said United States Circuit Court, where motion was promptly 
made by complainants to remand the cause to the state court, on the ground 
that no separable controversy was preseuted by the bill as to the défendants 
Brown Bros. & Co. This motion was heard by Hon. Walter H. Sanborn. judge 
of the United States Circuit Court for this circuit, and was bv him denied. 
136 Fed. 439. 

After the cause was so removed into the United States Circuit Court the 
complainants filed a bill of repleader to conform more nearly to the equity 
practice In such raatters in the fédéral court. The only additional allégations 
in this bill of repleader afCecting the nierits are more spécifie as to the allegeci 
fraud of Brown Bros. & Co. in bringing about the reorganization plan. 
The cause on its merits, after issue joined and proofs taken, was heard beforo 
Hon. John C. Pollock, United States district judge assigned to said court, and, 
after a fuU hearing, decree was entered dismissing the bill, from which actions 
of the Circuit Court the complainants hâve appealed to this court 
144F.-48 
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Henry W. Bond and Everett W. Pattison (Bond & Bond, on the 
brief), for appellants. 

H. S. Priest, for appellees. 

Before HOOK, Circuit Judge, and PPIILIPS and TRIEBER. 
District Judges. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The want of jurisdiction over this controversy is pressed with zeal 
and ability by appellants' counsel, notwithstanding the opinion of Judge 
Sanbom on the circuit in overruling the motion to remand. As the 
défendants, the two railroad companies and the bank, were citizens of the 
same state as the complainants when the suit was instituted, it was not 
removable from the state to the fédéral court on the pétition of James 
Brown, the nonresident citizen, unless the controversy between him- 
self and the complainants could be wholly and fully determined as be- 
tween them without the necessary présence of either of the other 
défendants. Section 2, Act March 3, 1887, c. 373, 24 Stat. 553, as 
corrected August 13,1888 (chapter866, § 2, 25 Stat. 434, Supp. Rev. St. 
611 [U. S. Comp. St. 1901, p. 509] ). It is conceded that the question 
of such separability as applied to this case is to be determined from the 
face of the bill of complaint. 

An analysis of the bill warrants the court in eliminating from the 
considération of this question the two street railway companies. The 
onîy allégation of the bill squinting at the part played by the railroad 
companies pertinent to this issue is as follows : 

"Plaintiffs further charge that the whole scheme of alleged reorganizatlon 
of the transit company and United Raiiways Company was fraudulently de- 
signed, and that sald rallroads and their stockholders, as far as they hâve 
hltherto concurred thereln, were Induced to do so through misrepresentation, 
déception, and fraud on the part of the said Brown Bros. & Co." 

In the first place it is not alleged that the railroad companies in any 
wise participated in any fraudulent design or acts in furtherance of any 
wrongful scheme, or that they did ariything to promote it. The mère 
charge in a bill in equity that by a fraudulent scheme a reorganization 
of two railroad companies was fraudulently designed by the promoters 
is a mère brutum fulmen. It states no fact presenting issuable matter. 
The allégation is but a conclusion of law by the pleader, and no relief 
could be administered thereon. Smith v. Sims, .77 Mo. 269-274 ; Bliss 
on Code Pleading, 211; McCrelish v. Churchman, 4 Rawle (Pa.) 26; 
Moss V. Riddle & Co., 5 Cranch, 351, 3 L. Ed. 123 ; Very v. Levy, 13 
How. 345-361, 14 L. Ed. 173 ; Marquez v. Frisbie, 101 U. S. 473, 478, 
iô L. Ed. 800. 

The gravamen of the bill, in its whole texture, is for the enforcement 
of complainant's alleged rights growing out of and dépendent upon the 
existence of the consummated reorganization scheme. While a party 
within the rule expressed in Hardin v. Boyd, 113 U. S. 756-763, 6 Sup. 
Ct. 771, 28 L. Ed. 1141, where he is not certain as to what spécifie relief 
he is entitled, may so frame his bill as to entitle him to an alternative 
prayer for relief; yet the relief sought, whether the one or the other, 
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must follow from the allégations of fact, which of themselves authorize 
and characterize the particular relief. He may not on a bill disclosing 
that he recognizes and approbates a given transaction, praying for the 
enforcement of his asserted rights thereunder, in the same breath 
reprobate the transaction and ask that it be set aside for fraud, partic- 
ularly without specifying any act or fraud vitiating it. 

The removability of the suit therefore résolves itself into the single 
question as to whether this controversy exists whoUy between the com- 
plainants, citizens' of Missouri, and the défendants, Brown Bros. & Co., 
citizens of the state of New York, and can be fully determined as be- 
tween them without the présence of the National Bank of Commerce. 
If it can be, the nonresident was entitled to remove the case into the 
United States court. 

What the complainants seek is the spécifie enforcement of the alleged 
contract made between them and Brown Bros. & Co. The bank was no 
party to that contract. "The gênerai rule is, that the parties to the con- 
tract (the subject of spécifie performance) are the only proper parties 
to the suit for its performance, and, except in the case of an assignment 
of the entire contract, there must be some spécial circumstances to 
authorize a departure from the rule." Willard v. Tayloe, 8 Wall. 557, 
571, 19 L. Ed. 501. As said in Trasher v. Small, 3 Mylne & Craig, 69, 
quoted with approval by the court in Willard v. Tayloe, supra : 

"The court assumes jurisdiction in cases of spécifie performance of contracts, 
because a court of law, giving damages onlj for the nonperformance of the 
contract, In many cases, does not aiïord an adéquate remedy. But in equity 
as well as at law, the contract constitutes the right, and régulâtes the liabillty 
of the parties; and the object of both proceedings is to place the party com- 
plaining, as nearly as possible, in the same situation as the défendant had 
agreed thathe shouldbe placed in. It is obvious that persons, strangers to the 
contract, and therefore neither entitled to the rights nor subject to the 
llabilities which arise out of it,are as much strangers to a proceedlng toenforce 
the exécution of It as they are to a proceeding to recover damages for the 
breach of It" 

If the complainants were entitled to any particular segregated part 
of the securities in question, which had passed by assignment from 
Brown Bros. Co. to the bank, with notice, or which designated 
portion the bank had obtained possession of subject to the superior 
rights of the complainants, and the suit were for the recovery of that 
spécifie thing, the bank would be a necessary, if not an indispensable, 
party. Or, if the securities, to which the complainants were entitled to 
an aliquot part, had been in the custody of the bank as bailee for the 
reorganization committee, and the complainants sought to hâve their 
share therein allotted and delivered to them, the bank would be an 
essential party. But none of thèse conditions are disclosed by the bill. 
It charges only in this respect that the complainants "were entitled to 
receive an amount of the stocks, bonds and other securities to belong to 
the whole number of subscribers to the $7,000,000 which should be 
proportioned to the amount paid by plaintiffs as compared with said 
total purchase price of said $7,000,000" ; and that said allotment was 
made in writing in response to their letter of proposai. 

The connection of the bank with this matter is substantially as follows. 
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as described by the bill : ' That Brown Bros. & Co. had sent to and de- 
posited with said bank the form of a contract executed by them, with 
instructions that the bank, as the agent of said Brown Bros. & Co., 
should demand the signature of the contributing stockholders to said 
contract before permitting them to pay to the bank, as the receiving 
agent, the allotment in the $7,000,000 purchase price; that said Brown 
Bros. & Co. had appointed tlie said bank to coUect the several allot- 
ments, etc., and then deliver the participating receipts; and that the 
complainants, having refused to accède to the terms and conditions of 
such submitted contract, the bank had refused to deliver the allotment, 
and that it made claim to such allotment by having paid to Brown Bros. 
& Co; the required sum of $374,774.40. This is coupled with the 
distinct allégation in the bill "that said bank had no authority to act for 
them in that matter, and further could acquire no rights to the 
securities belonging to the plaintiffs by any such action." 

No matter what the transaction between Brown Bros. & Co. and the 
bank, after the making of the contract in question between the com- 
plainants and Brown Bros. Co., and no matter what right the bank 
may, as against Brown Fros. & Co., assert under an allotment to it, in no 
degree concerned the complainants, as no dealings, without their con- 
sent, between Brown Bros. & Co. and the bank could in any wise ex- 
onerate Brown Bros. & Co. from their obligation, if any, to make the 
allotment due to the complainants. 

In Willard v. Tayloe, supra, the bill was for spécifie performance of 
a contract for the sale of certain real estate which the défendant had 
leased to the complainant with the option to the lessee to purchase. 
Discussing the eflfect of an alleged transfer of an interest in the lease 
to the complainant's brother, the court said : 

"The transfer, by the complainant to his brother, of one-half interest in the 
lease * * * in no respect affiects the obligation of the défendant, or 
impairs the right of the complainant to the enforcement of the contract The 
brother is no party to the contract, and any partial interest he may hâve ac- 
quired therein the défendant was not bound to notice. The owners of partial 
interests In contraets for land, acquired subséquent to their exécution, are not 
necessary parties to bllls for their enforcement. The original parties on one 
side are not to be mixed up in controversies between the parties on the other 
side, in which they hâve no concem. If the entire contract had been asslgned 
to the brother, so that he had become substltuted in the place of the com- 
plainant, the case would hâve been différent." 

It would be no défense to this bill for the défendants Brown Bros. & 
Co. to set up that they had agreed to allot, or had allotted, to the bank 
$446,160 of shares of the seven millions of securities. And if, as the 
bill charges, Brown Bros. & Co. had placed in the hands of the bank 
a participation certificate or receipt "for such pretended allotments," it 
in no wise concerns the bank that the complainants under a contract 
between them and Brown Bros. & Co. are demanding a participation. 

Much was said in argument at the hearing about the participating 
receipt being negotiable in form, rendering it important to the com- 
plainants to hâve its transfer by the bank enjoined. There is no 
allégation in the original bill tendering such issue for considération. 
The allégation only is that Brown Bros. & Co. hâve put in the possession 
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of said bank a fraudulent participation receipt for such pretended 
allotment. Even if such participation receipt had been issued or was 
held by the bank, it would not alter the resuit. Such term — "negotiabîe 
in form" — as applied to such a receipt, would not imply that it would 
be negotiabîe in the sensé of the law merchant so as to pass to an 
innocent holder for value. It would only imply that such receipt would 
be transférable by the holder to a third party, who would acquire the 
rights of the original holder, no more and no less. 
. It would be more académie than useful, in the disposition of this 
question, to discuss the distinction between necessary, indispensable, 
essential, and proper parties to a suit under the judiciary act, as afifect- 
ing its removability on the ground of a separable controversy. The 
entire controversy between the complainants and Brown Bros. & Co. 
is whether or not the complainants are equitably entitled to the delivery 
and transfer of an allotted interest in said securities. If, under the 
contract claimed by the complainants, they are entitled to this allot- 
ment, without signing on their part the contract finally propounded by 
Brown Bros. & Co. and deposited with the bank, they are entitled to 
the relief prayed for. If they are not so entitled, their whole con- 
troversy must fall to the ground. A decree against Brown Bros. & Co. 
that they make the claimed allotment in favor of the complainants, 
which they had the power to do from aught that appears on the face of 
the bill, would give the complainants ail the relief to which they are 
entitled under the contract. And, as already stated, whatever may be 
the mutual rights and obligations as between Brown Bros. & Co. and 
the bank, by reason of the alleged dealings between them, is as to thèse 
complainants res inter alios acta. 

The case is wholly unhke that of Wilson v. Oswego Township, 151 
U. S. 56, 14 Sup. Ct. 259, 38 L. Ed. 70, and kindred cases. Where 
bonds are deposited in escrow with a bailee, to be delivered by him 
in kind upon the performance of some condition précèdent, to a third 
party, such bailee is a necessary party to a suit to recover the spécifie 
thing. In the case at bar the thing to which the complainants' alleged 
contract entitled them was an allotment of an aliquot share in certain 
securities not held bj- the défendant bank, but by an outside trust Com- 
pany, not a party to this suit. 

There is another class of cases, like that of Torrence v. Shedd, 144 
U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528, which was a partition suit. 
In its progress a controversy arose among the parties touching the 
title to an undivided share of the property. In such case, where the 
object of the suit is to administer the entire estate according to the 
rights of ail the parties interested therein, in which it is essential to 
marshal and settle conflicting interests, and sell or allot freed from such 
complexity, the suit is an indivisible unit, and ail such claimants and 
persons in interest are necessary parties to accomplish the very end de- 
sired. 

The case at bar is more nearly allied, in the principle involved, to that 
of Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514. The bill presented 
a case against certain individuals and a corporation. It alleged that 
the complainants were in equity the owners of 1-37 of certain lands 
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■earned by thém in the construction of a certain railroad, some of which 
lands the individual défendants had sold and received the proceeds to 
a very considérable extent, l-S"? of which (the bill alleged) in equity 
belonged to the complainants. It was further alleged that the individu- 
aï défendants had placed the title to the remainder of the lands in the 
défendant corporation. The question presented was whether or not 
it presented a separable controversy. That arose under the judiciary 
act of 1875. After asserting that a défendant may be a proper but not. 
an indispensable party to the relief asked, within the purview of the re- 
moval statute, the court said there were two controversies ; one was a 
controversy between the complainants and the land company, the cor- 
poration, "to the full détermination of which the other défendants are 
not, in any légal sensé, indispensable parties, although, as stockholders 
in the company, they mayi hâve an interest in its ultimate disposition. 
Against the latter, as a corporation, a decree is asked requiring it to 
convey to the plaintiffs the undivided 2-d of 1-37 of certain lands, 
and to account for the proceeds of the lands by it sold subsequently 
to the conveyance from the railroad company. But the suit as distinctly 
présents another and entirely separate controversy, as to the right of 
the plaintiffs to a decree against the individual défendants for such sum 
as shall be found, upon an accounting, to be due from them upon sales 
prior to the conveyance from the railroad company. With that con- 
troversy the land company, as a corporation, has no necessary connec- 
tion. It can be fully determined as between the parties actually in- 
terested in it without the présence of that company as a party in the 
cause: Had the présent suit sought no other relief than such a decree, 
it could not be pretended that the corporation would hâve been a neces- 
sary or indispensable party to that issue. Such a controversy dœs not 
cease to be one wholly between plaintiflfs and those défendants, because- 
the former, for their own convenience, choose to embody in their com- 
plaint a distinct controversy between themselves and the land company. 
When the pétition for removal was presented, there was in the suit, as 
framed by plaintiffs, a controversy wholly between citizens of différ- 
ent States * * * and the individual défendants, citizens of New 
York, etc. And since the présence of the land company is not essential 
to its full détermination, the défendants, citizens of New York, Wis- 
consin, and Massachusetts, were ■ entitled, by the express words of the 
statute, to hâve the suit removed to the fédéral court." 

The case hère is much stronger in favor of the right of removal, in 
that the relief asked by the complainants against Brown Bros. & Co. 
rests entirely upon the contract between them, the enforcement of which 
would give to the complainants ail they can ask. The motion to re- 
mand was properly denied by the Circuit Court. 

It remains to consider the case on its merits. While it is to be con- 
ceded that, no matter how others may be affected, by a decree, it should 
not the less entitle the suitor to the relief the law of the land affords 
him as an individual ; yet, where the particular relief sought involves 
injustice and disaster to others having a direct interest in the subject- 
matter on which the decree is to operate, common right demands that 
such suitor should come not only with clean hands, but his right should 
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leave no reasonable doubt in the judicial mind of îts absolute justice. 
For the remedy by spécifie performance is not an unqualified right. 
It lies within the domain of judicial discrétion, not arbitrarily exercised. 
Within this limitation the court may refuse its assistance whenever 
there is any uncertainty or doubt about the spécifie terms of the pro- 
posed contract, or any well-founded conviction that its spécifie enforce- 
ment, under ail the facts and circumstances of the case, would be harsh 
anri unreasonable, or more hurtful to the rights of others in interest 
than its déniai to the suitor. Dalzell v. Dueber Mfg. Co., 149 U. S. 
335, 13 Sup. Ct. 886, 37 L. Ed. 749 ; Nickerson v. Nickerson, 127 U. S. 
677, 678, 8 Sup. Ct. 1355, 33 L. Ed. 314. 

The obstruction, if not the disruption, of the plan of reorganization, 
or an allotment in kind of an aliquot portion of the securities intended 
to Ije managed as a unit by the Syndicale for promoting the interests of 
ail the subscribing stockholders, might thwart the entire scheme, and 
certainly would operate as an inequality between the claimants and the 
other shareholders. The évidence shows that ont of 310 shareholders 
the complainants are the only active dissenters, and only four other 
shareholders, of small holdings, failed to exécute the agreement. 

The complainant's cause of action rests upon contract. The alleged 
contract had its root in the circular letter of September 27, 1904, is- 
sued by Brown Bros. & Co. On objection made by a représentative of 
complainants to so much of said letter as left it optional with Brown 
Bros. & Co. whether the shareholders should be allotted a subscription 
to the purchase priée of the securities proportioned to their holdings, 
the Syndicate Managers, on October 11, 1904, addressed another cir- 
cular letter to the shareholders of the transit company, which, in sub- 
stance, stated that upon the terms and conditions of the letter of Sep- 
tember 27, 1904, they made a supplemental proposition to be accepted 
on or before the 17th day of October, 1904, and if not accepted on or 
Ijefore said date it would neither be continued nor renewed. This let- 
ter stated that : 

"We hâve determined to allow each shareliolder of the St. Louis Transit 
€ompany, in the proportion which the number o( his shares of stoclî in said 
company bears to the total amount of shares outstanding, to participate in 
the pyndicate purchase to be controlled by the syndicate managers. To eac^ii 
shareliolder who shall subseribe in the way hereinafter provided for his pro- 
portion of said syndicate purchase on or before the tlme designated we will 
allot such proportion. Of course, any application heretofore made by any 
such stockholders will be treated as merged in any application which he will 
make under this proposai. If he makes no application hereunder, his prior 
application will stand." 

On the receipt of this letter the représentative of the complainants 
called upon said bank and made inquiry as to whether it would be neces- 
sary for them to make a second application for such allotment, and werc 
advised that the application made under the letter of proposai of Sep- 
tember 37th was sufficient. On October 20, 1904, Brown Bros. & Co. 
wrote to the complainants saying that : 

"Referring to our letter of September 27th, 1904, and to our supplementary 
notice ot October l]th, 1004, addressed to the shareholders, etc., and also to 
your formai application through the National Bank of Commerce as our 
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agents, for $1,000,000 underwrlting in thls syndicate, we hâve allotted you, 
In accordance with the terms of our pffier of October llth, 1904, a participation 
of $446,160, being 40.56 par cent of the par value of your holdings cl St. Louis 
Transit Company stock." 

And made a call upon them for 84 per cent, of the subscription, 
namely, $374,774.40, in favor of the National Bank of Commerce, on 
or before Friday, October 28, 1904. 

Pending thèse transactions Brown Bros. & Co., in pttrsuance of the 
authority, which we hold inhered in the tripartite agreement for re- 
organization, and for eflfectually carrying ont the useful object to be ac- 
complished by the Syndicate Managers, drew up an agreement for the 
purchase of the bonds and stocks of the United Railways Company. 
This agreement declared that the "subscribers form a syndicate for the 
purpose of promoting and carrying ont said tripartite agreement." 
Among its provisions was that 15,000 shares of common stock of the 
United Railways Company, acquired and to be acquired under said 
agreement and plan, should be paid as compensation to the Syndicate 
Managers for their services in securing and underwriting the plan and 
tripartite agreement aforesaid, etc., and also one-fifth of any residue 
of any such stocks and net proceeds remaining after the payment in fuU 
of ail sums payable under clauses 1, 3, and 3 of said article, and fixing a 
period of one year, or two conditionally, for operating the syndicate. 
This agreement was required to be signed by the subscribers as a condi- 
tion to receiving the participation receipt from the bank as the agent 
of Brown Bros. & Co. This the complainants refused to comply with, 
and on the 28th day of October, by letter, submitted to the bank their 
own proposition of subscription, which, in substance, was a tender of a 
check for $374,774.40, "being payment in full of 84 per cent, of the 
amount of my allotment and subscription to the following securities" — 
sccurities enumerated. And then proceeded as follows : 

"This Is to further notify you that I shall demand dellvery and surrender 
to me of the proportion of the foregoing securities to which I am entitled as 
the holder and owner of 11,000 shares of St. Louis Transit Company stock, 
to wit, $446,160, as soon as the indebtedness of the transit company for which 
check herewlth tendered is to be applied in payment shall hâve been discharged 
and such securities shall hâve been released." 

The question to be decided therefpre résolves itself into the single 
proposition: Were the complainants entitled on payment of the $374,- 
774.40, and a willingness to pay the remaining 16 per cent., to an allot- 
ment in kind, subject only to the payment of the debts for which the 
securities were pledged, despite the conditions for compensation which 
the syndicate management and the provisions for the control and man- 
agement by them for a given period? Ail charges made in the bill 
aft'ecting the integrity of Brown Bros. & Co. in organizing the syndicate 
were withdrawn at the hearing. The évidence shows that one of their 
représentatives participated in the reorganization scheme at a meeting 
of the two railway companies. And, by a persuasive weight, the évi- 
dence shows that one of the managers of the complainant's firm had 
knowledge, as early as September 25, 1904, of the understanding with 
the Syndicate Managers for their compensation and rétention of control 
for one year or two years. 
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In addition to this, the tripartite agreement, which it is clearly in- 
ferable must hâve been known to the complainants to be contemplated 
in some form, as indispensable to the consummation of a plan of reor- 
ganization to be worked ont by the syndicate, was in fact formulated 
contemporaneously with the circular letter of September 27, 1904, 
While the proposai contained in the letter of September 27, 1904, was 
supplemented by that contained in the circular letter of October 11, 
1904, its information and conditions are to be read and applied in con- 
nection with the later letter. The fourth paragraph of the former 
stated that : 

"The syndicale, of which the undersigned are managers, has been organized 
to purcliase certain bonds and stocks mentioned in this tripartite agreement, 
belongiîig to the St. Louis Transit Company, and upon a plan and terms here- 
tofore agreed between the syndioate and managers." 

Furthcrmore, this letter stated : 

"That It is the désire of the Syndicate Managers to afford to the sharehold- 
ers of the transit company an opportunity to participate in such purchase of 
said bonds and stocks under said syndicate plan. • * * This offer Is, how- 
ever, entirely without considération and purely voluntary on the part of the 
Syndicate Managers." 

And in the application which followed, on September 29, 1904, by 
complainants to said bank as agent for Brown Bros. & Co., they, as 
owner and holder of 11,000 shares of the capital stock of the transit 
company, stated that "having deposited said shares with you, under the 
proposai of said Syndicate Managers under date of September 27, 1904, 
does hereby request participation in said syndicate to the amount of 
$1,000,000," etc. ; and concluded as follows : 

"And I do hereby authorize you for me and in my name to subscribe to any 
plan or syndicate agreement that may be written and approved by said 
Syndicate Managers to the full extent of the amount of syndicate subscription 
hereby applied for." 

It does not admit of debate that whatever "the terms" were, situated 
as were the complainants with the knowledge they had, bound them, 
if they accepted the proposai, no matter if such terms were not recapitu- 
lated in the letter. So the letter of October llth, supplementing the 
proposition, advised the complainants that they were "to participate in 
the syndicate purchase to be controlled by the Syndicate Managers ; and 
by the preceding part of the letter "upon the terms and conditions of 
our letter to you of September 27, 1904, and of the application which ae- 
companied the same." 

Could a shareholder, with the antécédent knowledge of thèse com- 
plainants, and with such références in the letters to plans and terms of 
the syndicate agreement, accept such proposai without inquiry or in- 
vestigation into what that plan and its terms were, and demand to be let 
in freed from its conditions and provisions? There was no conceaîment 
or misrepresentation or device practiced by the syndicate management 
to induce the agreement, plan, or terms. So far from anything appear- 
ing indicative of unconscionable oppression or hardship in them to war- 
rant their annulment by a court of equity, the only direct évidence 
touching such matter is that they were neither unusual nor un- 
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reasonable. The very purpose of a syndicate organization in such con- 
juncture is to formulate and work out a plan for the enhancement of 
the properties of the reorganization by a committee of management, 
which promises to avert impending bankruptcy or ruin, and to bring 
stability and profit out of financial disaster. The proofs in this case 
demonstrate both the wisdom and proprièty of this reorganization 
scheme and syndicate management, in that the stocks which were de- 
pressed far below par immediately advanced to a premium in the mar- 
kets, and at the time of taking the testimony herein they had risen 16 
above par. 

Where a party, as did the complainants in this case, in response to a 
proposai of sale, submits an acceptance upon variant terms, it is a 
counter proposition of purchase, which if not accepted by the vendor 
amounts to no contract. Carr v. Duval, 14 Pet. 79, 83, 10 L. Ed. 361 ; 
Mennessey v. Woolworth, 128 U. S. 443, 9 Sup. Ct. 109, 32 L. Ed. 500 ; 
De Sollar v. Hanscome, 158 U. S. 216, 15 Sup. Ct. 816, 39 L. Ed. 956 ; 
Minneapolis & St. Louis Railway Company v. Columbus Rolling Com- 
pany, 119 U. S. 149, 7 Sup. Ct. 168, 30 L. Ed. 376 ; Kleinhans v. Jones, 
68 Fed. 749, 15 C. C. A. 644. 

There is no basis therefore to support the contention of the learned 
connsel for complainants that there is an express trust in this case en- 
forceable in favor of the complainants. It is not an express trust for 
*he palpable reason that the; shares represented by the complainants 
were exchanged by them for voting certificates in compliance with the 
terms specifîed in paragraph "d" of article 3 of the agreement, which the 
complainants still hold, and in article 4< it is expressly declared that 
"'the covenants between the respective parties hereto shàll not be con- 
Ptrued as enûring to the benefit or advantage of any person or corpora- 
tion whose name is not subscribed to this agreement as a party thereto." 

The complainants were left perfectly free thereafter to accept or re- 
ject the terms proposed respecting the exchange of their shares in the 
transit company stock for such voting certificates. Therefore the com- 
plainants' rights, if any, capable of enforcement in law or equity, must 
dépend according to their bill of complaint upon terms subséquent to 
the tripartite agreement. Not untîl the complainants paid for the al- 
lotment to be represented by a participating receipt, and not until they 
executed the agreement sent the bank by Brown Bros. & Co., could the 
latter be held as trustées for the complainants. 

• If the settlor, even if there be no valuable considération, makes an ex- 
plicit déclaration of a trust, duly executed, with the intention of being 
obligatory upon him, equity will enforce such trust. But if it be a mère 
agreement, without considération, to exécute an agreement declaratory 
of a trust, courts will not enforce it. Perry on Trusts (5th Ed.) § 96- 
97. And this rule should apply with especial force to a mère promise 
to exécute an agreement, out of which a trust relation might arise be- 
tween the settlor and he promisee, when the promise is conditioned 
upon the promisee executing on his part a collatéral obligation, which 
he refuses to do. No implied trust can be evoked out of this transac- 
tion, for the simple reason that the complainants as vendees did not 
accept the proposition on the conditions submitted by the vendors. 
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It results that the decree of the Circuit Court dismissing the biU of 
•complaint must be affirmed. It is so ordered. 

On Rehearing. 

PER CURIAM. The motion for a rehearing renews the principal 
arguments made on the original hearing, which, after careful considéra- 
tion, were unanimously held to be untenable. On the appeal counsel for 
appellants urged, and rightly, that the removability of the controversy 
was determinable alone from the face of the bill of complaint as it then 
appeared. Still in their brief on the pétition for a rehearing on the 
question of the removability it is insisted that the court in its opinion 
on that question did "not touch the points in issue in the bill and an- 
swer," and, further, that "Brown Bros. & Co. did not claim in their 
answer that they only gave a participation receipt for a like amount to 
the bank ; on the contrary, they expressly admitted in their answer that 
the same participation receipt made out to appellants was vested in the 
bank." What the court did say in its opinion was that : 

"A decree against Brown Bros. & Co. that they make the elalmed allotment 
în favor of the complainants. which they had the power to do froin aught that 
appears on the face of the bill, would give the complainants ail the relief to 
which they are entitled nnder the contract ; and whatever may be the mutual 
rights and obligations as between Brown Bros. & Co. and the bank, by reason 
of the alleged dealings between them, is, as to thèse complainants, res Inter 
alla acta." 

This was correct. There is no intimation in the original bill that, if 
Brown Bros. & Co. should be decreed to issue to the complainants a par- 
ticipating receipt according to the terms of the alleged contract, they 
could not comply therewith for the reason that they had made allot- 
ments and issued receipts covering the entire amount of the $7,000,000 
of securities. The prayer of the bill was simply that Brown Bros. & 
Co. be enjoined from making or attempting to make any change in the 
allotment of the $446,160 allotted to be paid by complainants, and that 
they be enjoined from receiving or attempting to dispose of such por- 
tion of the stocks, bonds, and securities belonging to the complainants, 
and that the bank be enjoined from interfering with complainants' right 
in the premises and from setting up any claim to the stock, bonds, and 
securities purchased by complainants, and, further, that Brown Bros. 
& Co. and the bank be required to deliver up to complainants ail of 
said securities, and that complainants be adjudged to be entitled to re- 
ceive, hold, and own ail of said stocks, bonds, and securities apportioned 
to them as above stated, upon the payment of the stated amount. The 
bill nowhere disclosed that the défendant bank had any of the securities, 
bonds, or stocks, nor did the prayer even ask that the participating re- 
ceipt held by the bank be delivered to the complainants, but that com- 
plainants "be adjudged to be entitled to receive, hold, and own ail of 
said stocks, bonds, and securities apportioned to them as above stated, 
upon the payment of the above amount." The participating receipt 
did not pass title to any spécifie securities, but only to the right to re- 
ceive the pro rata proportion of cash or securities, or both, subject to 
the syndicate agreement. If the complainants are entitled to share in 
the distribution of the securities purchased by Brown Bros., ând for this 
reason to a spécifie performance, the relief to be granted would be for 
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so many securities which Brown Bros, would hâve to deliver to them. 
It would be immaterial whether thèse securities are the same which 
were retained by Brown Bros, for themselves, or those sold to the bank, 
or others purchased in open market. Ali complainants ask in their 
bill is for a participating receipt under their agreement, and, so far as 
complainants are concerned, it matters not where Brown Bros. & Co. 
procure such a receipt, as long as they can make delivery thereof to com- 
plainants, if by the decree of the court they are directed to do so. The 
bill admits that thèse receipts can be purchased in open market. 

The claim that "appellees Brown Bros. & Co. created an express 
trust in favor of appellants, entitling them to receive immediately the 
'negotiable receipt,' and subsequently the securities represented there- 
by," was not made in the original bill upon which the cause was re- 
moved. The first intimation of a claim of a trust relationship is in the 
bill of repleader and amended bill, which was filed after the removal of 
the cause, and can, of course, not be considered in determining the 
right to remove, which depended solely upon the allégations contained 
in the bill then before the state court. 

The claim that the authority given to the bank by appellants was ir- 
révocable, and never pretended to be revoked, was not only not made in 
the original bill, but was specifically denied. The bill charges that 
"said bank had no authority to act for them in that matter and could ac- 
quire no rights to the securities belonging to plaintiffs by any such ac- 
tion." Looking at the face of the original bill, as it was when the péti- 
tion for removal was presented, it in no wise made the right to relief 
dépendent upon the transactions had between Brown Bros. & Co. and 
the bank, and therefore an answer by Brown Bros & Co. that they had 
made an allotment of similar amount to the bank, and that the bank 
asserted title thereto, would hâve constituted no défense. Suppose the 
complainants had named Brown Bros. & Co. as the sole défendants 
in this bill, and they had set up in their answer the transaction by which 
the bank acquired the: participating receipt and claimed that the bank 
was an indispensable or necessary party? Could such a défense hâve 
been entertained for one moment by the court ? The complainants 
could hâve successfuUy said that the transaction in no degree absolved 
Brown Bros. & Co. from the letter of their obligation to them, and as 
the plea did not disclose that the bank held a single one of the securities, 
or that participating receipts had been issued to the full extent of the 
$7,000,000, there would hâve been nothing disclosed to show, if a decree 
went directing the allotment claimed, that it would not hâve afforded 
full measure of relief to the complainants without the présence of the 
bank. 

Touching the merits of the case, to which the motion for a rehearing 
goes in part, it is sufficient for the court to say that it adhères to its 
opinion thereon and perceives no additional reason in the earnest reargu- 
ment made by the counsel on this motion either for changing or adding 
to the views there expressed. Indépendant of ail thèse considérations, 
the complainants' bill should fail for the reason that they did not accept 
the ultimate proposai of Brown Bros. & Co. except upon terms im- 
posed by the accepter which were différent from those proposed by 
the vendor. 
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The request to certify the jurisdictional question involved to the Su- 
prême Court, under Act March 3, 1891, c. 517, § 6, 26 Stat. 828 [U. S. 
Comp* St. 1901, p. 549] establishing United States Circuit Courts of 
Appeals, must be denied for two reasons : 

First. Questions should not be certified after the case has been decid- 
ed. Louisville N. A. & C. Ry. v. Pope, 20 C. C. A. 253, 74 Fed. 1 ; 
Andrews v. National F. & P. Works, 23 C. C. A. 454, 77 Fed. 774, 3G 
L. R. A. 153. In the first-cited case Judge Jenkins, speaking for the 
United States Circuit Court of Appeals for the Seventh Circuit, in which 
a similar motion was made, said : 

"Whether a question should be certified rests within the discrétion of the 
court, but it is not a discrétion the exercise of which may be involced by a 
party as of right. Thg certification is for the instruction of the court upon 
doubtful questions ; and while in cases of magnitude and upon intricate and 
doubtfui questions of law the court upon the argument may perhaps properly 
indulge the suggestion of counsel of the desirability of the advice and instruc- 
tion of the Suprême Court, we are compelled to say that this formai motion 
is not conformable to correct practice. It cannot be tolerated that the ar- 
gument of a cause may be thus split up Into sections. If the suggestion of 
counsel may be entertained that a question in the cause should for any reason 
be certified, the suggestion must corne at the argument of the case upon its 
merits, when the court can be fully advised whether the questions involved 
are so intricate and doubtful and essential to be reSoIved that the instruction 
of the Suprême Court is necessary or désirable. If the présent motion were 
entertained, it would furnish a précèdent for a practice that would seriously 
interfère wlth the proper dispatch of the business of the court. It may be 
that upon the argument of the cause upon its merits souie question may be 
raised which, upon consultation, the judges may deem proper to certify. We 
shall reserve the right and discrétion so to do if and when we deem it needful 
to the proper détermination of the cause. We must décline at this time to 
entertain the motion, or to recognize the right of a party to challenge our 
judgment upon the propriety of so doing in advance of the argument of the 
case upon its merits. The motion to certify certain questions to the Suprême 
Court is overruled." 

A pétition to the Suprême Court for certiorari in the Andrews Case 
was denied. 166 U. S. 721, 17 Sup. Ct. 996, 41 L. Ed. 1188. 

Second. It is only in cases of grave doubt that questions should be 
certified to the Suprême Court. Fabre v. Cunard Steamship Co., 8 
C. C. A. 199, 59 Fed. 500 ; the Horace B. Parker, 20 C. C. A. 572, 74 
Fed. 640. The questions involved in this case are not of that nature. 
_ The niotion for a rehearing, as well as the pétition to certify the ques- 
tion of jurisdiction to the Suprême Court, is overruled. 
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No. 2,302. 

(Circuit Court of Appeals, Eighth Circuit. April 17, 1906.) 

Corporations— Consolidation— Valid When Authoeized and Faithitui-ly 
ExEouTED— Relation of Stookholdeb Cokïkactual. 

The relation of a stockholder to his corporation, its oflicers and his, 
co-stocliholders is one of contract in which the pertinent statutes and the 
settled law are embodied. Where the law or the applicable statutes em- 
power directors and the holders of three-lîfths of the stoclî of a corpora- 



766 144 FEDERAL REPORTER. 

, tlon to consolidate with another corporation, 'a consolidation wrouglit by 
thé faithfitil exercise of this power Is neither vold nor voidable at the 
option of the holder of the mlnority of the stocli. 

[Ed. Note.— For cases In point, see vol. 12, Cent Dig. Corporatîons, §§ 
649, C50, 2343.] 

2. Same— Relation op Dibectobs and Majobity Stockholdbbs to Minobity 

Stockholdebs Fidtjciaby. 

The relation of the hoMers of the majority of the stock of a corporation 
and that of Its dlrectors to the holders of the mînorlty of the stock is 
flduciary. A corporation is a trustée for its stockhoiders. Where the 
holders of the majority of the stock of a corporation combine, elect and 
control its dlrectors, to exécute a preconceived scheme and use the powers 
of the corporation to carry It out, they put themselves in the place of 
the corporation and become trustées for the holders of the mlnority of 
the stock. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dlg. Corporations, îî 
649, 650.] 

3. Same— Disposition of Cobpoeatb Pboperty bt Majoeitï Stockholdees 

FOB Theib Gain at Expenbe of Minobity Stookhoidees— Bbeach of 

TEUST. : 

Any sale of the eorporate property by the majority stockhoiders to 
themselves, and any disposition by them of the corporation or of its 
property to deprlve the mlnority stockhoiders of thelr just share of the 
latter, or to get gain for the majority at the expense of the mlnority, 
is a breach of trust which renders the sale or disposition voidable and the 
property reeoverable at the suit of the corporation or of a minority 
stockholder on his own and Its behalf. 

[Ed. Note. — For cases In point, see vol. 12, Cent. Dig. Corporations, il 
665-668.] 

4. Same— RiQHT of Action at Law fob Damages No Bab to Suit in Equity 

TO AyoïD sucH Transaction. 

The fact that the minority stockhoiders may malntaln an action at 
law for the value of thelr stoclc is no bar to thelr suit in equity to avoid 
the contraet and transaction. They hâve the option to avoid the trans- 
action and foUow the trust property in equity or tp afflrm it and to 
reeover as damages at law the value of thelr stock. 

5. Same— Consolidation of Coepobations— Minobity Stockjioldbb's Right 

TO Avoid— Faots—Ôecision. 

The complainant avers in his bill that pursuant to a preconceived 
scheme the holders of three-fifths of the stock of the Edison Company 
elected blddabie dlrectors and Consolidated the corporation wlth the 
Union company whose stock was owned by the majority, against the 
protest of the holder of a minority of the preferred stock of the Edison 
Company, upOn such terms that while before the consolidation the pre- 
ferred stock of the Edison Company represented one-half of the comblned 
net assets of the two corporations, It represented less than 5/32 thereof after 
the consolidation, and while the stock of the Union company represented 
only 6/32 of the net comblned assets before the consolidation, it repre- 
sented four-flfths thereof after the consolidation. Held (1) the contraet 
and act of consolidation constituted a fraud in law upon the holders of 
the minority of the preferred stock and an abuse of the flduclaiy re- 
lation which the holders of the majority and the directors bore to the 
holders of the minority of the stock; (2) the contraet and act of con- 
solidation were voidable in equity at the suit of the Edison Company or 
at the suit of one of its minority stockhoiders on his own and its behalf ; 
<3) the cOnsolldated corporation holds the property of the Edison Com- 
pany charged wlth the same trust imposed upon it in the hands of the ma- 
jority stockhoiders thereof who represented the Consolidated corporation 
also in the consolidation ; (4) a court of equity bas plenary power to re- 
habllltate the Edison Company if that acton be necessary to secure to 
the minority stockhoiders complète relief. But it may consider at the 
final hearing the substantlal rights of ail the parties and the controlllng 



JOUTES V. MISSOUBI-EDISON ELBOTEIC CO. 7(17 

equltîes and mold !ti5 decree to do complète equlty to the mînorlty stock- 
holders and to avoid inequity to the other parties to tbe suit; (5) the 
directors of the Edison company who signed the agroement of consoli- 
dation were proper parties to the bill, which contained a prayer for the 
réhabilitation of the Edison Company and for the transfer to the com- 
plainant upon Its books of certain shares of the corporation of which he 
was the équitable ovvner; (0) the bill states a good cause of action in 
equlty. 

6. Same— Consolidation of Corporations— Suit to Avoid fob Beeach of 

Trust not Bareed by Kule that State Alone Mat Question Corporate 
Existence. 

The rule that the existence of a corporation mny be questioned only 
by the state is no bar and has no application to a suit by a minority 
etockholder to avoid for fraud or breach of trust a contract and act 
of consolidation and to restore to the corporation înjured, or to its stock- 
holders, the powers, franchises, and property transferred by thèse means 
to the Consolidated company. 

7. Equity—Practice— Frayer in Alternative for Restoeation of Prop- 

erty for Fbaud ob fob Lien for Value Compétent. 

Where a complainant is uncertain whether upon a certain state of 
facts he Is entitled to avoid a contract or transfer for fraud or breach 
of trust and to recover back his property, or to enforce a lien upon it 
for its value, he may pray for eaeh in the alternative, and a court of 
equlty wlll grant him the relief to v(?hich it deems him entitled. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dlg. Equlty, § 321.] 

8. Coepokations— Consolidation Does Not Extinguish Stockiiolders' Right 

to Avoid. 

A consolidation of corporations wrought by fraud or breach of trust 
does not so extinguish the old corporations that they and their minority 
stockholders are deprived of their rights to maintain suits in equlty to 
avoid It 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dlg. Corporations, S 
2353.] 

9. Same— Stockholdee Mat Join Claim on Behalf of Corporation and 

Claim on His Own Behalf fob Same Relief. 

A claim of a minority stockholder on behalf of his corporation and 
his claim on his owto behalf, founded on the same facts, vi^hich warrant 
the same or similar relief, may be joined in the same bill. 

10. Equity — Multifariousness— JoiNDER OF Ma.ioeitt Stockholders and Di- 
rectors Does Not Cbeate— Joindeb of Causes foe Same Relief Does Not 
Create. 

The joinder In a suit by a minority stockholder to avoid a consolida- 
tion, of the majority stockholders and the directors who toolc an active 
part in creating the consolidation, does not render a bill mullfarious. 
A bill is not multifarious which présents a common point of litigation, 
the décision of which will afïect the whole subject-matter and settle 
the rights of ail the parties to the suit. The union of several causes of 
action for the same demand or relief does not create multifariousness. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, S 
819 ; vol. 19, Cent. Dig. Equity, §§ 347, 357.] 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 
For opinion below, see 135 Fed. 153. 

The statutes of the state of Missouri empower any two corporations of 
that state organized or created solely for inanufacturing purposes whose 
objects and business are of the same nature, to consolidate into one cor- 
poration upon the consent of the owners of three-fifths of the capital stock 
ot eaeh. Rev. St. Mo. 189!), §§ 1334, 133-5, 1336. The appellant, who was 
the complainant below, had the légal title to 10, and the équitable title to 
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992 shares of the preferred stock of the MIssourl-Edlson Electric Company, a 
corporation of the state of Missouri, which was Consolidated on September 9, 
1903, with the Union Electric Light & Power Company, hereafter called the 
■"Union Company," a corporation of the same state, Into the Union Electric 
Iiight & Power Company, which wlll henceforth be styled the "Consolidated 
Company." He exhibited hls bill on his own behalf, and on the behalf of 
ail others slmilarly situated, and also for the use of the Edison Company 
against the three corporations and the directors of the Edison Company, to 
avoid thls consolidation, or to hâve the value of his stock ascertained and 
the amount thereof adjudged to be a lien upon the property of the Edison 
Company and the Consolidated Company, and to secure a decree that the 
latter company should pay this amount. The directors demurred to the bill 
upon the grounds that It did not state facts sufflcient to constitute a cause 
of action against them and that it was multifarious. ïhe Consolidated com- 
pany interposed a separate demurrer upon the same grounds. The demurrera 
were sustained, and the bill was dismlssed, upon the ground that it stated 
no cause of action against any of the défendants, and from the decree of 
dlsmissal, the complainant appealed. 

The alleged facts set forth in the bill which are deemed material to the dé- 
cision of the questions presented by the appeal are thèse: The North 
American Company, a corporation of the state of New Jersey, which is engaged 
in the acquisition of electrlc light and power plants, concelved in 1901, and 
«ommenced to exécute the scheme of consolidating ail the electrlc light and 
power plants in the city of St. Louis, and of therehy dlspensing with com- 
pétition and se<.'uring a monopoly of the business of furnishing electric light 
and power In that city. There were four corporations empowered to con- 
duct thls business. The North American Company acquired substantially 
ail the capital stock of two of them, the Citizens' Electric Light & Power Com- 
pany, which had a capital stock of $2,000,000 and property of no greater 
value than $600,000, and the Impérial Electric Light, Heat & Power Company, 
which had a capital stock of $1,500,000 and property which was worth not 
more than $1,500,000 and was mortgaged for that amount, and Consolidated 
them on May 16, 1902, into the Union Company, which had a capital stock 
of $10,000,000, $2,000,000 of which was preferred, and net assets not ex- 
ceeding $600,000, or 6 per cent, of the stock which represented them. The 
North American Company associated and allied with itself In the exé- 
cution of Its scheme a trust company and certain citizens of the city of St. 
Louis and thèse schemers purchased, about May 15, 1903, of the directors of 
the Edison Company, substantially ail their stock, 1,725 shares of the preferred 
stock of that company which was in its treasury and other shares of its 
stock sufflcient to make the aggregate of their holdings more than the three- 
fifths requisite under tlie statutes to authorize a consolidation with another 
corporation. Thèse schemers had prevlously conceived the plan of de- 
priving the stockholders, and especially those preferred stockholders of the 
Edison Company, who did not sell their shares to them, of the larger part of 
the value of their stock by selling the property of their corporation to them- 
selves by means of the légal device of a consolidation of the Edison Company 
with a corporation which they owned. It was for the purpose of carrying 
out this plan that they had created the Union Company and had issued, for 
the purpose of representing net assets of only $600,000, the capital stock of that 
corporation for $10,000,000, in order to furnish an apparent considération 
for the purchase they intended to efCect, and it was to this end that they pur- 
chased three-fifths of the stock of the Edison Company. The net assets of that 
company were worth $2,600,000, which was represented by $2,000,000 pre- 
ferred stock and $2,000,000 common stock. The company owed its pre- 
ferred stockholders about $600,000 cumulativ'B dividends, which had been 
earned but had not been paid, so that the preferred stock represented at 
least $1,600,000 of the $2,600,000 net assets of that company. In acquirlng 
the three-fifths of the stock of the Edison Company the schemers bought 
more of the common than of the preferred stock and contrived to depreciate 
the market value of the latter to about '50 per cent of Its par value, while 
they practiced to Increase the market value of the common stock. After they 
had become the owners of $10,000,000 of the stock of the Union Companj 
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and of three-flfths of the stock of the Edison Company they caused the In- 
dividual défendants to be elected nominal directors of the latter eompany 
to exécute their plan. But thèse défendants never exereised any Judgment or 
discrétion in the discharge of thetr assumed duties, but were the mère pup- 
pets of the schemers and did their bidding without question In ail thlngs. 
The schemers had chosen a board of directors of the Union Company which 
they controlled in the same manner. Thereupon, they prepared an agreement 
of consolidation of the two companles Into the Consolidated Union Company, 
and caused it to be executed by the boards of directors, and to be ratified by 
three-flfths of the stookholders of each of the constituent companles. By 
this agreement the capital stock of the Consolidated Company was made 
$10,000,000, .$2,500,000 of which was placed in a trust eompany subject to 
the order of its board of directors, and $7,500,000 of It and $75,000 in cash 
were assigned for the stock of the constituent companles in this way. $1,000,- 
000 stock of the Consolidated Company and $50,000 for the $2,000,000 preferred 
stock of the Edison Company; $500,000 stock of the Consolidated Company 
and $25,000 for the $2,000.000 comnion stock of the Edison Company; 
$6,000,000 stock of the Consolidated Company for the $10,000,000 stock of the 
Union Company. The complaiuant ob.iected to and voted against this consoli- 
datioo, but the schemers held about 85 per cent, of the stock of his corpora- 
tion and they ratifled the agreement. Their board of directors and offlcers 
turned the property of the Edison Company over to the Consolidated Company 
and failed, upon the request of the complainant, to bring suit to set aside 
the consolidation. 

The pleaded facts which hâve now been stated when analyzed and compared 
disclose thèse results: The net assets represented by the stock of the con- 
stituent companies at the time of this consolidation was $3,200.000, of which 
the $10,000.000 stock of the Union Company represented .$000,000 and the 
$4,tKX),000 stock of the Edison Company represented $2,600,000. After the con- 
solidation the stock of the Union Company represented $2,560,000 and that of 
the Edison Company $640,000 of the .1oint assets plus $75,000 in cash. The 
proportionate ownership of the combined net assets before the consolidation 
was the stock of the Union Company 6/32 and the stock of the Edison Company 
26/32. After the consolidation it was, the stock of the Union Company four- 
flfths and the stock of the Edis^on Company one-fifth plus $75,000. The pre- 
ferred stock of the Edison Company held a lien in equity for $600,000 on its 
net assets, $2,600,000, and represented at least one-half of the remaining 
$2,000,000, or at least $1,600,000 of the $3,200,000, which constituted the 
aggregate of the combined net assets of the constituent companies. In other 
words at the time of the consolidation the preferred stock of the Edison Com- 
pany represented and was entitled to one-half of the combined assets of the 
constituent companies. After the consolidation it represented $426,666 of 
thèse assets plus $50.000 in cash, in ail $476,666, or not more than 5/32 of 
them, while the holdings of the stock of the Union Company had been In- 
creased thereby from 6/32 to four-flfths of the combined assets. 

The complainant alleged that this consolidation was unauthorized by the 
statutes of Missouri, that it was a fraudulent sale of the property of the 
Edison Company, and of the complainant's property by the schemers to them- 
selves at an unconscionably low priée, that it was a breach of trust by the 
majority of the stockholders of the Edison Company, by that corporation and 
by its directors, and that the Consolidated Company holds the property of 
the Edison Company and the complainant's property with notice of ail thèse 
facts and should restore it to the Edison Company. He averred that the 
schemers had -secured a controlling Interest in the Laclede Gas Llght Com- 
pany, the principal remaining rival corporation engaged in the business of 
lighting and heating in the clty of St. Louis, and had thereby completed the 
monopoly they had sought to secure. He alleged that the Individual de- 
fendants had failed to pay over to the preferred stocliholders of the Edison 
Company the dlvidends which that corporation had earned and to which 
they were entitled, had sold 1,725 sbares of preferred stock which was in 
the treasury of the corporation to the schemers without notice to the stock- 
holders who had a preferential right to buy It, had transferred the property 
of the Edison Company to the Consolidated Company, and had in other respecta 
144 F..— 49 
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violated theîr dutles as dlrectors. He averred that he had purchaBed the 
992 shares of preferred stock from their former owners ; that thèse shares 
had been duly asslgned to Mm ; that he held the certiflcates which repre- 
sented them properly indorsed; that after the 9th day of September, 1903, 
he had presented to the offlcers of the Edison Company, had offered to sur- 
render thèse certiflcates, and had reqiiested the offlcers to transfer thèse 
shares to hlm npon the bopks of the company and to issue to him new certif- 
lcates therefor; but that, by order of the Indlyldual défendants, they had 
refused to do so. 

The prayer of hls bill was that the consolidation be avoided, that the 
property of the Edison Company and Its Income since September 9, 1903, be 
restored to that corporation and that certiflcates for hls 992 shares of its 
stock be Issued to him, or that the value of Uis stock be ascertained by the 
court, that he be declared to hâve a lien for the amount of thls value upon 
the property of the Edison Company and upon the property of the Consolidated 
Union Company and that the latter corporation be adjudged to pay to hlm 
the amount of thls lien. 

Eleneious Smith and Ford W. Thompson (D. T. Bomar, J. E. Bornai, 
and W. B. Thompson, on the brief), for appellant. 
H. S. Priest, for appellees. 

Before SANBORN and HOOK, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. , 

The complainant seeks a restoration from the Consolidated Company 
of the property of the Edison Company on the grounds (1) that the 
consolidation was unauthorized by the statutes of Missouri and violative 
of the anti-trust laws of that state ; and (2), thatit was accomplished by 
a fraudulent abuse of the fiduciary relation which the holders of the 
majority of the stock of the Edison Company and the directors of that 
corporation bore to the holders of the minority of its stock. If the bill 
States sufficient facts to invoke relief irt'equity upon either of thèse 
grounds. it must be sustained. Westinghouse Air Brake Co. v. Kansas 
City Southern Railway Co. (C. C. A.) 137 Fed. 26, 32. 

The relation of a stockholder to his corporation, to its officers and to 
his co-stockhblders, is one of contract and of confidence. By the ac- 
ceptance of his shares of stock he agrées to assume the liabilities and 
to discharge the duties imposed upon a stockholder by the law. The 
statutes, the charter and the by-laws of the corporation, as well as 
the settled law of the land at the time he takes his stock, are read into, 
and become à part of his agreernent. The provision of the statutes of 
Missouri that a manufacturing corporation might be Consolidated with 
another corporation whose objects and business were of the same nature, 
upon the consent of threè-fifths of the owners of its stock, was a part 
of the agreçment of the complainant and a consolidation made by the 
officers and the owners of the requisite amount of the stock of his cor- 
poration by the faithful exercise of the powers thus granted was neither 
void in itself nor voidable at his option, because it was but the perform- 
ance of the agreement which he made with them. Erwin v. Oregon Rv. 
& Nav. Co. (C. C.) 20 Fed. 577, 580; Durfee v. Old Colony, etc., R. 
Co., 5 Allen (Mass,) 234, 242; Bill v. Western Union Tel. Co. (C. C.) 
16 Fed. 14, 19. Conceding, but not deciding that the consolidation hère 
in question was authorized by, and was not obnoxious to the laws of 
Missouri, let us consider the second ground upon which the complainant 
founds his prayer for relief. 
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The fraud or breach of trust of one who occupies a fiduciary re- 
lation vvhile in the exercise of a lawful power is as fatal in equity to 
the résultant act or contract as the absence of the power. The relation 
of a stockholder to his corporation, to its ofiicers and to his co-stock- 
holders is a relation of trust and confidence. The corporation holds its 
property in trust for its stockholders who hâve a joint interest in it. 
The officers of the corporation, if not technical trustées for the stock- 
holders, are such in so real a sensé that any use by them of the prop- 
erty of the corporation for their own profit to the détriment of any of 
the stockholders is a breach of their trust and their duty, which is 
actionable in equity. The stockholders of a corporation are jointly in- 
terested in the same property and in the same title. Community of in- 
terest in a common property or title imposes a community of duty and 
mutual obligation to do nothing to impair the property or the title. It 
créâtes such a fiduciary relation as makes it inéquitable for any of those 
who thus share in the common property to do anything to or with it 
for their own profit at the expense of others who hâve the same rights. 
Jackson v. Ludeling, 21 Wall. 616, 632, 22 L. Ed. 492; Booker v. 
Crocker, 133 Fed. 7, 8, 65 C. C. A. 627, 638. 

A combination of the holders of a majority or of three-fifths of 
the stock of a corporation to elect directors, to dictate their acts and 
the acts of the corporation for the purpose of carrying out a pre- 
determined plan places the holders of such stock in the shoes of the 
corporation and constitutes them actual, if not technical trustées for 
the holders of the minority of the stock. The dévolution of power im- 
poses corrélative duty. The members of such a combination become in 
practical efifect the corporation itself because they draw to themselves 
and use the powers of the corporation. In a sale of its property, in a 
consolidation of the corporation with another, in every act and contract 
of the corporation which they cause they make themselves the trus- 
tées and agents of the holders of the minority of the stock because 
it is only through them that the latter may act or contract regarding 
the corporate property or préserve or protect their interests in it. 
Such a majority of the holders of stock owe to the minority the duty 
to exercise good faith, care, and diligence to make the property of 
the corporation in their charge produce the largest possible amount, to 
protect the interests of the holders of the minority of the stock and to 
secure and deliver to them their just proportion of the income and of 
the proceeds of the property. Any sale of the corporate property to 
themselves, any disposition by them of the corporation or of its prop- 
erty to deprive the minority holders of their just share of it or to get 
gain for themselves at the expense of the holders of the minority of the 
stock, becomes a breach of duty and of trust which invokes plenary relief 
from a court of chancery. Jackson v. Ludeling, 31 Wall. 616, 623, 23 
L. Ed. 492 ; Menier v. Hooper's Telegraph Works, 9 Ch. Apo. Cas. 
350, 352, 353; Goodin v. Cincinnati & Whitewater Canal Co., 18 Ohio St. 
169, 183, 183, 98 Am. Dec. 95; Ervin v. Oregon Ry. & Nav. Co. 
(C. C.) 20 Fed. 577, 580, 27 Fed. 635, 632 ; 2 Story's Eq. Jur. §§ 126i. 
1262 ; Sage v. Culver, 147 N. Y. 241, 247, 41 N. E. 513 ; Gamble v. Q. 
C. W. Co., 133 N. Y. 91, 99, 25 N. E. 201, 9 L. R. A. 537; Farmers' 
Ivoan & Trust Co. v. N. Y., etc., R. R. Co., 150 N. Y. 410, 425. 430, 
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44 N. E. 1043, 34 L. R. A. 76, 55 Am. St. Rep. 689; Hînds v. Fishkill, 
etc., Gas Co. (Snp.) 88 N. Y. Supp. 954, 957; Meeker v. Winthrop Iron 
Co. (C. C.) 17 Fed. 48; Sidell v. Missouri Pac. R. Co., 24 C. C. A. 
216, 219, 78 Fed. 724, 727; Barr v. N. Y., L. E. & W. R. R. Co., 96 
N. Y. 444, 449, 451, 456 ; Wright v. Oroville M. Co., 40 Cal. 20, 27 ; 
Pondir v. N. Y., L. E. & W. R. R. Co., 72 Hun, 384, 390, 25 N. Y. Supp. 
5G0 ; Gregory v. Patchett, 33 Beavan, 595, 607 ; Meyer v. Staten Island 
Ry. Co., 7 N. Y. St. Rep. 245, 248. 

In Jackson v. Ludeling, 21 Wall. 616, 622, 625, 633, 634, 22 h. Ed. 
492, a mortgage bondholder and the directors of the mortgagor cor- 
poration combined togcther and caused a foreclosure sale of the mort- 
gaged property to themselves at an unconscionably low price, and the 
Suprême Court ayoided the sale at the suit of the other bondholders, 
restored the property to the mortgagor and re-established the lien of 
the mortgage. The forras of law in the foreclosure and sale had been 
scrupulously observed. There was no lack of power in the complainants 
or in the court to foreclose the mortgage and no irregularity of the pro- 
ceeding. But the court held that the bondholder and the directors were 
in a very legitimate sensé trustées for the other bondholders, that they 
had no right to seek their own profit at the expense of the mortgagor, 
its stockholders or bondholders, and that their acts and transactions 
were voidable at the suit of the latter. 

In Menier v. Hooper's Telegraph Works, 9 Ch. App. Cas. 350, 35a, 
354, the ofifîcers of Hooper's Company held a majority of the stock and 
nominated a majority of the board of directors of the European Com- 
pany. They caused the directors of the latter corporation to abandon 
a well-founded suit in its behalf and put it into Hquidation to the ad- 
vantage of Hooper's Company and the loss of the holders of the minority 
of the stock of the European Company. One of the latter exhibited his 
bill and prayçd that Hooper's Company might be adjudged to b€ a 
trustée of the profits it had secured for the benefit of the shareholders 
of the European Company. Lord Justice James said: 

"The minority of the stockholders say In effect that the majority has 
dlvided the assets of the company, more or less, between themselves, to the 
exclusion of the minority. ♦ • • Assuming the case to be as alleged by 
the blll, then the majority hâve put somethlng into their pockets at the expense 
of the minority. If so, It appears to me that the minority hâve a right to 
hâve their share of the beneflts ascertalned for them In the best way In 
whlch the court can do it, and given to them." 

Lord Justice ]\Iellish said : 

"I am of opinion that although It may be qnltp trne that the shareholders 
of a company may vote as they please, and for the purpose of their own In- 
terests, yet that the majority of shareholders cannot sell the assets of the com- 
pany and keep the considération, but must allovif the minority to hâve their 
share of any considération whlch may cOme to them." 

And the bill was sustained. 

In Goodin v. Cincinnati & Whitewater Canal Co., 18 Ohîo St. 169, 
183, 98 Am. Dec. 95, the stockholders of railroad companies purchasea 
a majority of the stock, and selected a board of directors of a canal com- 
pany and then caused the boàrds of directors of the three corporations, 
which they controUed, to agrée upon a low appraisal for which ail 
the property of the canal company should be condemned for the benefit 
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of the railroad cotnpanies. Two of the holders of a mînority of the stock 
of the canal company brought a suit to avoid the condemnation and this 
agreement and the court said : 

"Tlie vendor and purchaser weve in the same interest. As directors of 
the canal company, it was the duty of Mr. Lord and his associâtes to obtain 
the highest price for the property; while as stockholders of the railroad 
company, it .was their interest to get it as low as possible. It was, in effect, 
a sale by the railroad company to itself. There was no adverse interest 
or adversary parties, and the sale was a mère form. Nothing is better set- 
tled in equity than that such a transaction, on the part of a trustée, does not 
bind the cestui que trust. It is equally well settled that the property of a cor- 
poration is a trust fund in the hands of its directors, for the benefit of its 
creditors and stockholders. * * * Any act of the directory by which they 
intentionally diminish the value of the stock or property of the company is 
a breach of trust, for which any of the stockholders or creditors may justly 
complain, although ail the other stockholders and creditors are beneflted, in 
some other way, more than they are injured as such." 

In Meeker v. Winthrop Iron Ce. (C. C.) 17 Fed. 48, 50, 53, the 
Winthrop Iron Company owned a mine worth $500,000. The Winthrop 
Hématite Company desired to obtain a lease of it. The owners of 
the stock of the latter corporation purchased a majority of the stock 
of the former, elected a majority of its board of directors and then 
caused the boards of the two companies to make a lease of the mine 
to the Hem.atite Company for 18 years on such terms as would during 
that time give ail the profits of the mine to the Flematite Company, 
"Tinonty stockholders brought suit on behalf of themselves and other 
stockholders to rescind the lease and to obtain an account of the rents 
and profits under it and the court granted their prayer. It said : 

"The ownership of a majority of the capital stock of a corporation invests 
the holders thereof with many and valuable incidental rights. They may 
legally control the company's business, prescribe Its gênerai policy, make 
themselves its agents, and take reasonable compensation for their services. 
But, in thus assuming the control, they also take upon themselves the cor- 
relative duty of diligence and good faith. They cannot lawfully manipu- 
late the company's business in their own interests to the injury of other cor- 
porators. Any contract made by them in behalf of their principal with them- 
selves or with another for their Personal g.ain would be voidable at the option 
of the company." 

In Pondir v. N. Y., L. E. & W. R. R. Co., 72 Hun, 384, 389, 391, 25 
N. Y. Supp. 560, the Erie Railway Company held a majority of the 
stock of the Buffalo, Bradford & Pittsburg Railroad Company, elected 
its board of directors and caused them to strip the Pittsburg company 
of ail its property except its railroad and appurtenances and to lease 
those to the Erie company for 499 years for taxes and interest. The 
court sustained a bill for équitable relief exhibited by the minority stock- 
holders. 

In Hinds v. Fishkill, etc.. Cas Co. (Sup.) 88 N. Y. Supp. 954, the 
holders of the majority of th-e stock of one corporation organized a new 
corporation in which they also secured a majority of the stock and then 
sold the property of the old corporation which was worth $250,000 
to the new corporation for $66,000. The bill of a holder of a minority 
of the stock who brought suit in behalf of his corporation to rescind 
the sale was sustained. 
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In Ervin v. Oregon Ry. & Nav. Co., 20 Fed. 577, 27 Fed. 625, 631, 
635, Villard organized a new corporation, purchased and caused to 
be transferred to it a majority of the stock of tlie Oregon Steam Navi- 
gation Company. Thereupon, lie and the new corporation elected the 
directors of that company, the directors of the steam navigation com- 
pany and caused the two boards of directors to make a sale of the prop- 
erty of the old company to the new corporation at an inadéquate price 
and to dissolve the old corporation. The holder of a minority of the 
stock of the latter brought a suit in equity on his ownbehalf and on behalf 
of otherstockholders whoshould joinhimggainst Villardand the new cor- 
poration and prayed that tlieir acts should be decreed to be fraudulent 
and void, that they should be adjudged to pay to him his share of the 
property of the old company, that the new company should be decreed to 
hold the property it had acquired from the old corporation as a trustée 
for the complainant in proportion to his interest therein and that he 
should haye a lien thereon. The court held that the défendants had a 
right under the statute to dissolve the old corporation, to sell its prop- 
erty, and to distribute its proceeds among its creditors and stockholders 
and that their proceedings were carefully conducted according to the 
provisions of the law. But it also held that by their ownership of a 
majority of the stock of the old corporation and their exercise of its 
powers they constituted themselves trustées for the holders of the minor- 
ity of its stock, that their sale of the property of that corporation to the 
new company for an insufficient price was a breach of their trust and of 
their duty as fiduciaries and that it charged the property of the steam 
navigation company in the possession of the new corporation with a 
trust in favor of the complainant. The decree was that he had an équi- 
table lien upon the property of the steam company which had passed 
into the possession of the new corporation prior to the lien of the lat- 
ter's stockholders for the value of his share of the property of the old 
corporation at the time of its dissolution. 

Perhaps the opinions to which référence bas now been made suf- 
ficiently illustrate the principles of equity determinative of the case in 
hand. If the averments of the bill are true, the holders of the majority 
of the stock of the Edison Company were the owners of the stock of the 
Union Company at the time of the consolidation. They had issued a 
capital stock of $10,000,000 for that company to represent net assets 
of only $600,000 and had purchased the majority of tlie stock of the 
Edison Company with the preconceived intent to deprive the holders 
of its preferred stock of a large share of its value for their own profit. 
For this purpose they had elected directors of the Edison Company 
whose acts they dictated. The complainant was a preferred stockholaex 
of the Edison Company. The preferred stock of that corporation rep- 
resented, and was entitled to continue to represent, one-half of the com- 
bined net assets of the two constituent corporations, while the stock 
of the Union Company which the majority stockholders owned rep- 
resented only 6/33 thereof. The holders of the majority of the stock 
of the Edison Company and their directors drew unto themselves and 
exercised its corporate powers. They thereby constituted themselves 
trustées of the property of the Edison Company for the minority 
stockholders and stood in the shoes of that corporation. It was their 



JONES V. MISSOTTRI-EDISON ELECTEIO CO. ï».> 

duty to so exercise their power of consolidation that the holders of the 
preferred stock of the Edison Company should receive one-half of the 
stock of the Consolidated Company which they assigned to represent 
thèse combined assets, and that they, as holders of the stock of the Union 
Company, should receive 6/33 thereof. They had the power to dis- 
charge this duty, for they controlled the boards of directors of both the 
constituent companies. Their interest was to distribute a smaller 
proportion of the stock of the Consolidated Company to the holders of 
the preferred stock of the Edison Company and a larger proportion to 
themselves, the holders of the stock of the Union Company. Interest 
triumphed over duty. They caused their directors to make, and they 
ratified a consolidation whereby the holders of the preferred stock of 
the Edison Company received stock which represented only 5/32, in- 
stead of one-half, while they as owners of the stock of the Union 
Company received four-fîfths, instead of 6/33 of the stock of the 
Consolidated Company, which was assigned to represent the net as- 
sets of the constituent companies. In effect they sold and transferred 
to themselves as owners of the stock of the Union Company, by means 
of this consolidation, property of their cestuis que trust, the preferred 
stockholders of the Edison Company, worth $1,600,000, for prop- 
erty worth less than $500,000. The conclusion that thèse facts présent 
no ground for relief by a court of chancery is not deducible from the 
rules and principles of equity jurisprudence. Assuming, as we must, 
that the bill truthfully portrays the transaction, it was a légal fraud 
upon the holders of the minority of the preferred stock. The use by the 
holders of the majority of the stock of their fiduciary relation to the 
holders of the minority to get profit for themselves and to impose loss 
upon their cestuis que trust rendered this contract and consolidation 
voidable at the option of the latter. It charged the property of the 
Edison Company, its proceeds, substitutes and income in the possession 
of the Consolidated corporation, whom also the majority represented, 
with the same trust to which it was subject in their hands. It is the 
peculiar province of courts of equity to enforce trusts and to avoid 
unconscionable acts and contracts, and the facts charged in this bill 
appeal with compelling force to the conscience of a chancellor for 
adéquate relief. 

Counsel for the défendants argues with an ingenuity and persuasive 
force that command admiration that, conceding the wrong, there are 
many reasons why a court of equity can apply no remedy under this 
bill. He says that the existence of the Consolidated corporation may 
not be collaterally assailed and annulled by a private party and that it 
may be successfully questioned by the state only, and he cites in support 
of this contention, Town of East Lincoln v. Davenport, 94 U. S. 801, 
34 E. Ed. 323; Nugent v. Supervisors, 19 Wall. 349, 33 L. Ed. 83; 
Countv of Scotland v. Thomas, 94 U. S. 682, 34 L. Ed. 219 ; Wilson v. 
Salamanca, 99 U. S. 499, 35 L. Ed. 330; Empire v. Darlington, 101 U. 
S. 87, 35 L. Ed. 878; Menasha v. Hazard, 102 U. S. 81, 36 L. Ed. 83; 
Harter v. Kernochan, 103 U. S. 562, 26 L. Ed. 411 ; Countv of Tipton v. 
Locomotive Works, 103 U. S. 533, 36 L. Ed. 340; New Bufïalo v. Iron 
Co., 105 U. S. 73, 36 L. Ed. 1034; Clearwater v. Meredith, 1 Wall. 36, 
17 L. Ed. 604 ; Tomlinson v. Branch, 15 Wall. 460, 31 L. Ed. 189, and 
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other cases of like character. But not one of thèse décisions holds that 
the perpetrator of a fraud or the abuser of a trust or their privies may 
shield themselves behind the inactivity of the state, quiet the conscience 
and escape the grasp of a court of chancery more successfully by ap- 
propriating the property of a cestui que trust by means of a consolida- 
tion of corporations than he may by a decree of foreclosure and sale 
(Jackson v. Ludeling, 21 Wall. 61S, 23 L. Ed. 493), by a transfer of 
ail the property of a corporation and its dissolution (Ervin v, Oregon 
Ry. & Navigation Co. [C. C] 20 Fed. 577, 580), by a lease (Meeker 
V. Winthrop Iron Co. [C. C] 17 Fed. 48), or by any other légal device 
he may happen to adopt. The cases he cited hâve to do with transactions 
free from fraud, and while possibly pertinent to the charge in the bill 
that the consolidation was not authorized by law, they hâve no relevancy 
to the cause of action for fraud and breach of trust in the conception 
and exécution of the consolidation. 

Moreover, the position of counsel hère overlooks the true nature and 
purpose of this suit. The gravamen of this bill is the deprivation of the 
complainant and those stockholders who unité with him of their just 
share of the property of the Edison Company, not the existence of the 
Consolidated corporation. The purpose of the bill is not the ouster of 
that corporation, but the restoration to the holders of the minority of 
the stock of the Edison Company of their share of the property of that 
Company or of its value. The prayer of the bill is not that the Consoli- 
dated Company be dissolved or deprived of its franchises and powers. 
There is in the bill, it is true, a prayer that the agreement of consolida- 
tion be set aside, and that the property of the Edison Company be re- 
stored to it, but this is a prayer for the means to an end> not for the end 
itself. The end is the restoration to the minority stockholders of the 
Edison Company of their share of the property of the latter corporation. 
A bill would not lie to make an individual trustée who had wrongfully 
appropriated to himself trust property more than sufhcient to pay ail 
his obligations, insolvent, but it would lie to restore to the cestui que 
trust the property he had thjis appropriated although that restoration 
made the trustée insolvent. While it may be true that a bill would not lie 
to oust or dissolve the Consolidated corporation, it will lie to take from 
it on behalf of the cestuis que trust ail the trust property, franchises, 
and powers which hâve been transferred to it by the trustées in viola- 
tion of their trust. The ruie that the existence of a corporation may not 
be collaterally assailed by a private individual constitutes no bar to a 
suit by a minority stockholder to avoid for fraud or breach of trust a 
contract and act of consolidation of corporations and to restore the 
property of the corporation injured to its former owner. 

The next objection to the bill is that the complainant is not a stock- 
holder of, and cannot maintain a suit in behalf of the Edison Company 
because that corporation was extinguished by the consolidation. This 
might hâve been the resuit of a consolidation in the absence of fraud 
or breach of trust. Clearwater v. Meredith, 1 Wall. 25, 17 L. Ed. 604 ; 
Tomlinson v. Branch, 15 Wall. 460, 21 L. Ed. 189, Ridgway Town- 
ship V. Griswold, 1 McCrary, 151, Fed. Cas. No. 11,819. But the 
contract and transaction by which this consolidation was effected werc 
voidable for fraud and breach of trust at the suit of the Edison Company 
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or at the suit of the minority stockholders the moment they were made. 
Because the Edison Company was a trustée for the stockholders the 
latter could net maintain such a suit unless the former refused or was 
unable to institute it. This suit was brought by the complainant "on 
behalf of himself and ail other persons similarly situated and especially 
the holders of the preferred stock of the défendant, the Edison Company, 
and for the use and benefit of said Edison Company." Now, if the 
majority of the stockholders of the Edison Company destroyed this 
trustée, as counsel argues, so that it was impossible for the corporation 
to institute or maintain a suit to avoid the contract and transaction, 
then the only hindrance to the maintenance of this suit by the complain- 
r'.nt on his own behalf and on behalf of the other minority stockholders 
'■■as thereby removed and he may secure adéquate relief in this suit upon 
that ground. The truth is, however, that the Edison Company was not 
so irrevocably dissolved that its rehabilitation is beyond the power of a 
court of chancery. Its dissolution was wrought by the transfer, by 
means of the contract and act of consolidation, of its franchises, powers 
and property to the new corporation. That transfer, that act and that 
contract were voidable at the suit of the minority stockholders. A court 
of equity bas plenary power to set them ail aside and to restore to the 
Edison Company ail its franchises, powers and property, if action so 
drastic becomes necessary in order to secure to them adéquate relief. 
Thèse voidable acts could not in their very nature eradicate the right of 
the stockholders to invoke the exercise of this power by a court of 
chancery. If they could, they would be valid, not voidable as they are. 

It is next contended (1) that the complainant states no cause of 
action and prays for no relief on his own behalf and that if he does (2) 
hc may not assert that claim and his daim for relief on behalf of his 
corporation in the same suit. But the gravamen of the bill, as we hâve 
seen, is the loss of the complainant and the other minority stockholders 
caused by the acts of the majority, Its purpose is to right this wrong, 
and it is to this end that the complainant prays in the alternative for the 
rehabilitation of his corporation or for a lien upon the property of the 
Edison Company and upon the property of the Consolidated Company for 
the value of his stock. The facts set forth in the bilI are sufficient to 
sustain both his claim on his own behalf and his daim on behalf of the 
corporation. And where the same facts sustain the claim of a stock- 
holder on his own behalf and his claim on behalf of his corporation and 
warrant the same or similar relief, it is not the duty of a court of equity, 
one of whose functions is to avoid a multiplicity of suits, to compel him 
to plead and prove thèse facts in two separate suits in order to obtain the 
relief to which he is entitled. It may détermine both daims in the same 
suit and so mold its decree as to mete out substantial justice to ail the 
parties. 

Counsel argues that the complainant is entitled to no relief in equity 
because he has an adéquate remedy at law, an action against the Con- 
solidated Company for damages for the conversion of his stock, and he 
cites Lauman v. Railroad Co., 30 Pa. 43, 72 Am. Dec. 685 ; Gresham 
V. Bank (Tex. Civ. App.) 21 S. W. 556, International, etc., R. Co. v. 
Bremond, 53 Tex. 96, and Tanner v. Linddl R. Co., 180 Mo. 1, 35, 79 
S. W. 155, 103 Am. St. Rep. 534. That the complainant might at his 
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option have affirmed the contract pf consolidation and hâve maintained 
an action at law against the Consolidated Company for conversion is 
not denied._ This is ail that is decided in the Texas case. But he also 
had the option to repudiate the contract and the transaction and to main- 
tain his suit in equity to avoid them. None of the cases to which coun- 
sel hère refers involved any inéquitable, oppressive or fraudulent action 
by the majority, and for that reason the décisions in them are inap- 
plicable to the case at bar. Gresham v. Èank was a suit upon a compli- 
cated State of facts for the transfer of stock on the books of a corpora- 
tion or for its value and the latter relief was granted. Lauman v. Rail- 
road Ce, 30 Pa. 43, was a suit by a minority stockholder to enjoin an 
authorized sale of ail the property of his corporation to another for the 
stock of the latter. It rested on the sole ground that the complainant 
was not obliged to accept stock of another corporation for his interest 
in his own Company and the court issued the injunction, but provided 
that it should be dissolved when the défendant gave security for the pay- 
ment to the complainant of the value of his interest. Tanner v. Lindell 
R. Ce., 180 Mo. 25, 79 S. W. 155, 103 Am. St. Rep. 534, was a suit in 
equity by minority stockholders to avoid a sale of ail the property of 
their corporation and it was summed up by the Suprême Court of Mis- 
souri in thèse words : 

"This tliey ask not upon a showing that any wrong bas really been done 
them, not that the transaction was not falr and profitable, not that they 
were not afforded an opportunity of participation in it to the same extent that 
was aecorded the raost favored, but upon the bare nalied légal proposition 
that it Is a A'ïolation of the Implied contract between the stockholders inter 
sese to sell the property of the corporation so as to disable It from doing busi- 
ness without the consent of ail. ♦ * * If under thèse eircumstauces the 
sale was a breach of the Implied contract the courts of law are open to the 
plaintiffs to sue for damages for the injury but there is nothlng in the case 
to arouse a court of equity into action." 

In the case in hand there is a showing that wrong bas really been done 
to the complainant. The transaction assailed was not fair. The com- 
plainant was not aecorded an opportunity of participation in the con- 
solidation to the same extent that was aecorded the most favored. On 
the other hand, the holders of the majority of the stock of his corpo- 
ration arbitrarily took from him ail his interest in the corporate prop- 
erty, and offered him in return for it nothing but stock in a new cor- 
poration which represented less than one-third of his just share 
of its assets, while they appropriated the other two-thirds to them- 
selves. There is much in thèse facts to move a court of equity to action. 

Nor is the suggestion that the complainant may not recover the 
value of his stock in this suit in equity because such a recovery would 
be inconsistent with his répudiation of the contract of consolidation 
and because he has not prayed for it, very material. The first prayer 
of the bill is for the restoration of its property to the Edison Company 
and this is in efïect for a restoration to the complainant of his share 
of it. Now, as the court may under this prayer rehabilitate the Edison 
corporation, it may do less. It may grant a decree nisi, a decree that 
ail its property, powers and franchises be restored to the Edison Com- 
pany unless within a time certain the défendants pay to the complain- 
ant and those who join hira the value of their share of the property 
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transferred to the Consolidated Company. Such a decree would be con- 
sistent with the répudiation of the contract of consolidation and with 
the first prayer in the bill. The value of this share would be estimated 
in equity, it is tme, on such a basis that any increase of value which if 
sulted at the timefrom its transfer to the Consolidated Company would be 
assigned to the complainants, because trustées who violate their duty 
may not profit thereby. Ervin v. Ore. Ry. & Nav. Co. (C. C.) 27 Fed. 
625, 633. But, after ail, this value might not difïer very widely froni 
the value of the complainant's stock. Moreover, the bill contains a 
prayer in the alternative for the rehabilitation of the corporation and the 
transfer of the 992 shares of stock to the complainant on its bocks or 
for the value of his stock, and where upon a given state of facts a party 
is uncertain whether he is entitled to a restoration of property or to the 
enforcement of a lien upon it for the value of his interest, he may pray 
foreach in the alternative and the court will grant him the relief to which 
it deems him entitled. Hardin v. Boyd, 113 U. S. 756, 763, 5 Sup. 
Ct. 771, 28 L. Ed. 1141; Westinghouse Air Brake Co. v. Kansas City 
So. Ry. Co. (C. C. A.) 137 Fed. 26, 32; Maynard v. Tilden (C. C.) 
28 Fed. 688, 703, 704; Fisher v. Moog (C. C.) 39 Fed. 665, 668 ; Peck's 
Ex'r V. Price (Ky.) 4 S. W. 306, 307 ; Gerrish v. Towne, 3 Gray (Mass.) 
82; Halsey V. Goddard, 86 Fed. 25, 28; Chaffin v. Hull (C. C.) 39 Fed. 
887, 889, 891; Davis v. Berry (C. C.) 106 Fed. 761; Barcus v. Gates, 
89 Fed. 783, 791, 32 C. C. A. 337, 345. A court of equity- may compel 
the payment of the value of stock upon a bill which contains a prayer 
in the alternative for its transfer and registration on the books of the 
corporation or for its value. Birmingham Nat. Bank v. Roden (Ala.) 
11 South. 883, 884; In re Reading Iron Works (Pa.) 24 Atl. 202, 204; 
Cushman v. Thayer Mfg. Jewelry Co., 76 N. Y. 365, 367, 32 Am. Rep. 
315. 

It is said that the bill states no cause of action against the directors of 
the Edison Company, because the consolidation was not their act, but 
the act of the majority of its stockholders ; and, in support of this con- 
tention, counsel calls attention to the décision in International, etc., R. 
Co. V. Bremond, 53 Tex. 96, 118, to the efïect that a minority stock- 
holder was not entitled to a personal judgment against a director in an 
action for conversion by means of a consolidation. But the case in 
hand is not an action of that nature, but a suit in equity for the re- 
habilitation of the old corporation and the transfer of the complainant's 
stock on its books or for a lien upon the property of the Consolidated 
Company for the value of his stock. The directors were in a substantial, 
if not technical, sensé trustées for the minoritv stockholders. Jackson 
V. Ludeling, 21 Wall. 624, 625, 22 L. Ed. 492. They were necessary 
and actual actors in the breach of trust which injured the complainant. 
They executed the voidable contract of consolidation and if a decree for 
the relief first prayed in the bill, the rehabilitation of the Edison Com- 
pany and the transfer of the 992 shares of stock should be found req- 
uisite to secure adéquate relief to the complainant, the action of thèse 
directors would become essential to the exécution of the decree. They 
are therefore proper, if not indispensable, parties to this suit. Sioux City 
Terminal, etc., Co. v. Trust Co. of North America, 27 C. C. A. 73, 75, 
S2 Fed. 124, 126. The fact that no demand for the transfer of the 
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shares was made until after the consolidation was effecte'd is not material 
to the cause of action for their transfer, because, if the directors and 
the majority stockholders disabled the corporation from making the 
transfer, a demand thereafter would hâve been futile, and it was not a 
condition précèdent to this cause of action. Nor is the bill multifarious. 
No bill is multifarious which présents a common point of litigation, the 
décision of which will affect the whole subject-matter and $ettle the 
rights of ail the parties to the suit. It is not indispensable that ail the 
parties should hâve an interest in ail the matters contained in the litiga- 
tion. It is suificient if each party has an interest in some essential mat- 
ters involved in the suit and they are connected with the others. Brown 
V. Deposit Co., 128 U. S. 403, -113, 9 Sup. Ct. 127, 32 L. Ed. 468 ; Hay- 
den V. Thompson, 17 C. C. A. 592, 71 Fed. 60; Kelley v. Boettcher, 85 
Fed. 55, 29 C. C. A. 14; Curran v. Campion, 85 Fed. 67, 70, 29 C. C. 
A. 26, 29. The question, were the duties imposed upon the directors 
and the holders of the majority of the stock by their fiduciary relation 
to the holders of the minority faithfuUy discharged in the conception and 
exécution of this consolidation? présents a common point of litigation 
the décision of which will afïect the whole subject-matter and settle 
the rights and remédies of ail the parties to this suit. The bill is not 
multifarious because the complainant bases his claim for the rehabilita- 
tion of the Edison Company and the restoration to it and to himself of 
their respective interests in the property of the corporation (1) upon the 
alleged fact that the consolidation was unauthorized by the statutes of 
Missouri; (2) upon the alleged fact that the consolidation was prohibited 
by the anti-trust laws of that state ; (3) upon the alleged fact that it was 
effected by a breach of trust and by fraud; and (4) upon the alleged 
fact that the Edison Company and the complainant each has a cause of 
action for this relief. The union of several causes of action for the same 
demand or relief does not constitute multifariousness. Westinghouse 
Air Brake Co. y. Kansas City So. Ry. Co. (C. C. A.) 137 Fed. 26, 33. 
The conclusion of the whole matter is that the bill présents facts 
sufficient to sustain a decree for the rehabilitation of the Edison Com- 
pany and for the transfer of the 992 shares of stock to the complainant 
upon its books, if such decree proves to be necessary in order to procure 
adéquate relief to the complainant. But the court will not be restricted 
to this or any other spécifie form of relief when the final hearing has 
been concluded. It is not impossible that the consolidation of the corpora- 
tions has been aifirmed by ail the stockholders of the Edison Company 
except the complainant, that the bonds and stocks of the Consolidated 
Company hâve been sold upon the market to many persons who had no 
connection with the consolidation and that great changes in the char- 
acter, use and value of the property of the Edison Company hâve been 
made since it was transferred to the new corporation, so that its re- 
habilitation would entail Upon the consolidated corporation a loss many 
times the value to it of the complainant's interest in the property he 
seeks. Thèse facts, if they exist, create no bar to the recovery of com- 
plète relief by the complainant, but they may be considered by the court 
below in determining whether a decree nisi or a decree for a lien upon 
the property of the Consolidated Company, or upon the property of the 
Edison Company in its hands, for the value of the complainant's interest. 
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would not grant to him adéquate relief and be more équitable to ail the 
parties to the suit than a decree of rehabilitation. A court of equity 
may vary, qualify, restrain, and modify the remedy it applies so as to 
do equity and to avoid inequity to mutual and adverse claims, and the 
substantial rights of ail the parties. 

The decree below is reversed, and the case is remanded to the court 
below, with instructions to permit the défendants to answer, and to 
take further proceedings not inconsistent with the views expressed in 
this opinion. 



LA BOURGOGNE. 
(Circuit Court of Appeals, Second Circuit. February 22, 1906.) 

No. 6. 

1» ADMIBALTY — FlNDINGS OF COMMISSIONEE — ReVIEW. 

Tlie powers conferred on a commissioner in admiralty causes are anal- 
ogous to tliose of matters in cliancery, and tiis findlngs upon questions 
of fact depending upon conflicting testimony or upon the credibility of 
witnesses should not be disturbed unless clearly erroneous. 

[Ed. Note. — Appeal and review in admiralty, see note to In re Eggert, 
43 C. 0. A. 9.] 

2. Shipping — Loss ci' Bagoage — Measuee of Damages. 

Where Indian curios, having no marliet value In the usually accept- 
ed sensé, talien on board a transatlantic steamship by a passenger for 
transportation from New Yorli to Havre and paid for as extra bag- 
gage, were lost on the voyage thvough the sinlcing of the vessel, their 
value in New Torlj, as shown by the opinions of experts, was properly 
talien as the measure of damages for the loss in a suit against the 
owners of the vessel. 
8. Same — Limitation or Liability in Ticket — Bxtea Baggage. 

A condition in a steamship ticket limiting the liability of the carrier 
for loss of baggage to a stated sum does not apply to extra baggage 
taten and paid for as sueh under a subséquent agreement, nor will such 
a condition be enforced where the sum named bears such relation to the 
quantity of the baggage and the sum paid for Its carriage as to render 
the limitation manifestly unreasonable. 
4. Same — CoNSTEUctioN of Conteact. 

A notice or mémorandum printed on the bacli of a steamship ticket 
purporting to limit the liability of the carrier for loss of baggage, not 
referred to in the body of the ticket nor called to the attention of the 
purchaser, is simply a notice, and forms no part of the contract 
fî. Same — Habtee Act. 

The provisions of section 2 of the Harter act, Act Feb. 13, 1893, c. 
105, 27 Stat. 445 ,[U. S. Comp. St 1901, p. 2946], do not apply to pas- 
senger tickets. 
6. Same — Articles Caeeied as Baggage. 

The provisions of Rev. St. § 4281 [U. S. Comp. St. 1901, p. 2942], 
respecting the liability of vessels "as carriers," do not apply to articles 
carried by a passenger as baggage. 
Wallace, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

The principle questions, relating to the right of the petitioner to limit 
Its liability, were decided by this court in June, 1905. La Bourgogne (C. C. 
A.) 139 Fed. 433. 
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A eommlssloner was appolnted by the District Court to take testlmony as 
to the amounts due the varidùsi; claimants who had filed daims, other than 
those for loss of life, a,nd report the same to the court. The commissloner 
made the following awards: To Pauline Henuy, as administratrix of Juliette 
Cicot, deceased, ?2,802, for 16ss of money and personal effects. To Henry 
Hyer Knowles, as adminlstrator of Gertrudè Lalla Rookh Knowles, de- 
ceased, $2,000 for loss of Personal effects. To William C. Perry, as admin- 
lstrator of Kate M. Perry, decèased, $5,277.50 for loss of money and Personal 
efCects. To William C. Perry, as adminlstrator of Florence Perry, deceased, 
$1,050 for loss of money and Personal effects, To William C. Perry, as ad- 
minlstrator of Sadie Perry, deceased, $1,050 for loss of money and Personal 
effects. To John Pen-y, as next-of-kin of Katherine Perry and Albert Perry, 
deceased, $350 for loss of personal effects. To Lewis Delfonti, $432 for 
loss of Personal effects, and as damages for personal injuries. To Henri 
Cirri, $1,018 for loss of personal effects, and as damages for personal In- 
juries. To George Deslions $25,000 for loss of property. 

Exceptions were duly flled to tbls report but the same were overruled 
by the court and the report of the commissloner was eonfirmed. The action 
of the District Court in overruling thèse exceptions is now assigned as 
errop. With the assent of the court the considération of this part of the 
petitloner's appeal was postponed until after the main question was de- 
cided, and, by an order of the court made in August, 1905, was directed to 
be heard at the présent term. Upon the law, as declared in the former 
décision of this court the petitioner, La Compagnie Générale Transatlantique, 
has no pecuniary interest In this appeal, as the claims, including those for 
loss of life, are far in excess of the fund In court. The claimants hâve no 
controversy among themselves. Were it not, therefore, for the possible 
contingency that the law may be changed by subséquent proceedings the 
questions now argued would be wholly académie. 

Edward K. Jones and Charles Haldane, for the petitioner-appellant. 
Robert D. Benedict for Deslions, claimant-appellee. 
A Gordon Murray for Perry, Henuy, Knowles, Cirri, and Delfonti, 
claimants-appellees. 

E. M. Bullowa for Cirri and Delfonti, claimants-appellees. 

Before WALLACE, LÂCOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts.) As the law now 
stands the petitioner-appellant, has no substantial pecuniary interest 
in the disallowance or réduction of the claims in controversy. Never- 
theless as there may be a contingent interest we hâve felt constrained 
to consider and pass upon ail the questions presented. 

The Deslions claim is the largest in amount and was the one most 
strenuously opposed in the District Court. It may, therefore, be ap- 
propriately considered first The claim was for $50,000, the value 
placed by the owner Deslions, upon a collection of Indian curios. The 
commissloner allowed $35,000, and, after careful considération of the 
testimony, we do not feel justified in disturbing his conclusion. 

It must be admitted that Deslions does not appear well on paper; 
he is involved in numerous contradictions and divagations ; professing 
ignorance of matters which should be within his knowledge and failing 
to remember facts which it seems incredible he should hâve forgotten. 
Indeed, portions of his testimony évince such recklesshess and are so 
obviously prejudicial to the success of his claim that it seems as if 
his conduct must be attributable to other causes than those suggested 
by the petitioner — possibly to an excitable French tempérament or te 
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ignorance of our methods of procédure. Many of his lapses of mem- 
ory and flippant answers were given when being interrogated regarding 
matters so clearly collatéral that he could hâve answered fully and 
truthfully without in the least endangering his claim. His failure to 
do so seems hardly compatible with a deep laid scheme of perjury. 
May it not rather be attributable to some form of mental aberration 
not easy to characterize from a mère perusal of the printed record? 
It is possible that if the examination were had before the court we 
might be inclined to discrédit his testimony, but the commissioner who 
saw and heard him during the 169 folios of direct and 541 folios of 
searching cross-examination evidently did not think him a per jurer. 
On the contrary the commissioner gave credence to the salient facts 
testified to by him and diflfered with him only as to the value of the 
property lost, believing, as we do, that an exaggerated value had been 
placed upon the collection. The fault of the claimant in making this 
valuation was, perhaps, a venial one considering the character of the 
curios, the fact that many of them were rare and impossible of duplica- 
tion and that he had spent years in collecting them. Regarding many 
of the articles he was corroborated as to their rarity and value by ex- 
perts having extensive knowledge of the subject and whose character 
and ability give additional weight to their opinions. 

The question is not what the conclusion of this court should be on 
the testimony but whether the commissioner's report, sustained as it 
was, after fuU argument, by the District Court, was so clearly er- 
roneous as to warrant us in setting it aside. The powers conferred 
upon a commissioner in admiralty causes are analagous to those of 
masters in chancery and his findings upon questions of fact depending 
upon conflicting testimony or upon the credibility of witnesses should 
not be disturbed unless clearly erroneous. Davis v. Schwartz, 155 U. 
S. 631, 636, 15 Sup. Ct. 237, 39 L. Ed. 289 ; Tilghman v. Proctor, 125 
U. S. 136, 150, 8 Sup. Ct. 894, 31 L. Ed. 664; Kimberly v. Arms, 129 
U. S. 512, 524, 9 Sup. Ct. 355, 32 L. Ed. 764; The Elton, 83 Fed. 519, 
31 C. C. A. 496; The Cayuga, 59 Fed. 483, 8 C. C. A. 188, Panama 
R. Co. v. Napier Co., 61 Fed. 408, 9 C. C. A. 553. We are not satis- 
fied that the report is so clearly against the weight of évidence as to 
iustify us in disturbing it. 

The bulk of Deslions' property had no market value in the usually 
accepted sensé; its salableness depended upon finding a purchaser of 
means interestcd in Indian curiosities. No part of it was ever in 
Havre ; it was sunk in mid océan. From the nature of the case expert 
opinion could only be obtained in this country and under the ruie 
established in The Umbria, 59 Fed. 489, 8 C. C. A. 194, the value in 
New York, the place of shipment, was properly shown as the measure 
of damages. There is no doubt whatever that eight boxes belonging to 
the claimant and aggregating 2,380 pounds in weight were placed on 
the Bourgogne the morning she saiîed from New York and that he 
paid about $40 for their transportation to Havre as extra baggage. 
The testimony of the claimant and the petitioner's agent, who was at 
the pier on the morning in question, leaves little room for doubt as 
to the nature of the agreement There was nothing unusual in taking 
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on large quantities of extra baggage; it was frequently done for ad- 
ditional compensation. That the petitioner's agent knew ail the im- 
portant facts regarding the boxes, except the nature and value of their 
contents, is shown by his own testimony. It is not pretended that 
the boxes were shipped as freight ; they could not hâve been so shipped 
under the company's rules and no bill of lading was issued. 

Thèse being the facts proved by the testimony and found by the 
commissioner we do not think the claimant should be defeated by the 
application of the strict rules of common law pleading. If tiecessary 
an amendment should be made conforming the pleading to the proof. 
Knowing precisely what the transaction was it should be dealt with 
on that basis irrespective of the fact that the claimant may hâve stated 
the claim incorrectly in the informai preliminary statement filed by him. 

The commissioner finds that the boxes in question went aboard the 
ship as a part of the baggage of the claimant's wife and that he is 
entitled to recover the value thereof. The claimant's wife was a pas- 
senger having a third-class ticket. It is objected that the loss of the 
baggage must be limited to the amount stipulated in the "conditions of 
passage" printed on the ticket. It is sufficient at présent to say that 
no third-class ticket is in évidence and it is obvious that the court can- 
not construe the conditions of an agreement without knowing what 
those conditions are. So far as the Deslions' claim is concerned it is 
enough to say: First. That there is no évidence, except the oral 
testimony of one witness, as to the conditions of third-class tickets in 
July, 1898. Second. Assuming that the conditions referred to by M. 
de Bocandë were printed on the third-class ticket in question they do not 
and cannot apply to extra baggage taken under a subséquent agree- 
ment, the price charged for transportation having been duly paid. 
Third. If the limitation, as stated by de Bocande, was $30 it was 
grossly inadéquate. To lirait the liability for the loss of 2,360 pounds 
of baggage, for the transportation of which the company had received 
$40, to the sum of $30 is so obviously unreasonable that further com- 
ment is unnecessary. 

Before proceeding to the examination of the remaining claims it is 
wise to consider some of the contentions which are applicable to ail. 
The first-class passage ticket tendered by the petitioner as représenta- 
tive of the tickets in use in July, 1898, has printed on its face in English, 
among other conditions, the following: 

"III. Baggage and valuables may be insured at the current rate, on the 
company's open policy. 

"IV. The Company déclines ail responsibllity for unchecked baggage or 
articles kept by the passengers themselves; also for money, species, se- 
curJties, jewels and articles of value, unless they hâve been declared and 
taxed as valuables and deposited with the Purser against a receipt delivered 
by him. 

"V. In case of damage to or total loss of baggage, for which the Com- 
pany or the captain may be responsible, the liability is not to exceed 100 
dollars in first class, and 60 dollars in second class, regardless of the num- 
ber of pièces or their contents, as the passengers should hâve their bag- 
gage insured for its full value on the company's open policy." 

M. de Bocande, gênerai agent of the French Line at the time of the 
loss of La Bourgogne, produced this ticket at the hearing of January 
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10, 1902, as a form in use in July, 1898. It must hâve been printed 
after the disaster, as the company's New York office was then at 
"No. 6 Bowling Green" the removal to "33 Broadway," whicli is 
printed on the ticket as the New York office, having taken place after 
the loss of the Bourgogne. 

Asked if the ticket produced is the form that was in use at the time 
cf the disaster M. de Bocande answered: 

"This Is the shape of the ticket. 

"Question. Is it the form in the letters? Answer. The same exactly I 
think. 

"Question. Tou don't mean to say there hâve not been changes? Answer. I 
don't know. * * * 

"Question. I understood you to say that the second-class tickets were 
Bubstantially In the same form? Answer. The same form and red In color; 
that is ail ; third class, green." 

Again, on cross-examination the witness gave the following testi- 
mony : 

"Question. Is that the same form that was in use in 1898? Answer. T 
suppose so. I don't think there was any other form of ticket in use in 1898. 
Exeept as to color of ticket the same form was in use in ail classes of pass- 
age. 

"Question. Did ail of the three différent shades of tickets hâve ail of the 
stipulations printed on the face of thcmV Answer. They Iiave ail tlie same 
exeept for baggage indemnity ; the amount of indemnity for baggage varies 
with the prlce paid for the passenger, flrst, second and third. I think it is 
$100.00 for flrst class and .$60.00 for second and $30.00 for third class. Ail 
the other clauses are the same to my knowledge. 

"Question. Did ail the tickets hâve the stipulation printed on the face of 
the ticket? Answer. Thls way to my knowledge. 

"Question. That is you mean ail the tickets sold hère In New York for 
Havre? Answer. Tes." 

On the other hand Mr. A. Gordon Murray, counsel for claimants, 
but in 1898 a clerk in a law office in the city of New York, called at 
the office of petitioner at No. 6 Bowling Green and had an interview 
with M. Faguet, the agent in charge at the time. Mr. Murray tes- 
tifies as follows : 

"I requested Mr. Faguet to show me the form of the ticket used. He 
did so, and the ticket was a square pink ticket with stipulations printed 
on the back, with no référence made to the stipulations on the face of the 
ticket. He wouldn't allow me to take one of them with me." 

On cross-examination he said: 

"I don't recollect the class. I know it was a pink ticket, but I made a 
copy of it which was in French, but the copy I bave not been able to flnd in 
the last eighteen months, although I hâve looked high and low for it." 

He further stated that he was not sure whether the ticket shown 
him by Faguet or another ticket shown him about the same time, by 
another person about to embark for Havre, was in French, but further 
on, his recollection being refreshed, he said that the Faguet ticket was 
in English. He is positive, however, that the stipulations were print- 
ed on the back of the ticket. John M. Perry, whose wife and chil- 
dren were lost on the Bourgogne, and who purchased their passage 
ticket the day before the steamer sailed, testified that his recollectiort 
was that the ticket was printed in French and that his attention was 
144 F.— 50 
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not called to anj' stipulEStîon limiting the petîtîoner's lîability. The 
commissioner carefuHy reviewed ail the testimony and found as a 
fact that whatever conditions where attached to the passage tickets 
were printed on the back and that no one representing the petitioner 
called the attention of the holders of the tickets to the conditions on 
the back and that there is no proof that the passengers read the con- 
ditions. He also finds that the petitioner lias failed to prove that the 
ticket in évidence was the form issued to the passengers on La Bour- 
gogne. 

It certainly was in the power -of the petitioner to set this question 
at rest by producing the identical form used in 1898 and its failure to 
do so raises a presumption in favor of the claimants' contention. It 
may be that, somewhere in the 2,000 pages of this record, a sufficient 
reason is given for the failure to produce this proof, if so, we hâve 
been unable to discover it. The carrier asks for a strict construction 
against the passenger of the conditions of a contract upon proof which 
leaves the nature of those conditions in doubt. The commissioner 
having found the fact in favor of the claimants we do not feel 
justified in disturbing his conclusion for the reasons heretofore stated 
when considering the Deslions claim. 

The law in such circumstances is plain. The foUowing quotation 
from Wheeler on the Modem Law of Carriers, p. 263, is cited with 
approvalby the Suprême Court in the Majestic, 166 U. S. 375, 384, 
17 Sup. Ct. 597, 601 (41 L. Ed. 1039) : 

"A notice or mémorandum, even though printed upon the bill of lading or 
other contract of the carrier, uniess referred to in the body of the con- 
tract and thus made a part of it, is no more than a notice, and does not 
form a part of the contract between the shipper and the carrier." 

The Harter act, Act Feb. 13, 1893, c. 105, 27 Stat. 445, [U. S. Comp. 
St. 1901, p. 2946], is not applicable to the présent situation. 

This court' has decided in the case of The Kensington, 94 Fed. 
885, 36 C. C. A. 533, that the provisions of the second section of that 
act do not apply to passenger tickets. We are also of the opinion 
that section 4281 of the United States Revised Statutes [U. S. Comp. 
St. 1901, p. 2942] is inappHcable. 

In Wheeler V. O. S. N. Co., 125 N. Y. 155, 26 N. E. 248, 21 Am. 
St. Rep. 729, the Court of Appeals gave careful considération to the 
proper construction of this section and, at page 161 of 125 N. Y., page 
249 of 26 N. E. (21 Am. St. Rep. 729),- say: 

"But what the carrier and his customer mlght accomplish by spécial 
agreement, Congress could effect by statute in the absence of such agree- 
ment, but must necessarily l'eave the lesser liability of bailee unaffected if it 
merely removes the liability as carrier, and does not, by clear and deflnite 
language, indicate Its purpose to go further. So much, and no more than that, 
the section under considération accomplished, for it distinctly removes tha 
iiability as carrier without touehing that as bailee. We are bound to assume 
that the word 'carrier' was used In its recogoized légal sensé, and not in 
some loose or caieless and merely colloquial wày ; and that, especially, be- 
cause it occurs in connection with the idea of liability, and the phrase 
^liable as carrier' can only mean the liability attached by law to that public 
employment." 



LA BOURGOGNE. 787 

We are fully in accord with this view. 

See also as bearing on the question Carlson v. Oceanic Co., 109 
N. Y. 359, 16 N. E. 546 ; Calderon v. Atlas Ce, 170 U. S. 272, 18 
Sup. Ct. 588, 42 L. Ed. 1033 ; N. Y. C. & H. R. Co. v. Fraloff, 100 
U. S. 24, 25 L. Ed. 631. 

We hâve examined the testimony relating to the loss of property 
represented by the varions claimants and are of the opinion that it 
sufficiently warrants the findings of the commissioner both as to the 
character and amount of the property and its value. To attempt 
an analysis,of the testimony in each instance would unduly prolong 
this opinion and would serve no useful purpose. The award of $250 
each to Delfonti and Cirri is most conservative in view of the in- 
juries they received and the suffering and privation occasioned by 
the sinking of the Bourgogne. 

That part of the decree which is involved in the présent appeal is 
affirmed with interest and costs. 

WAIXACE, Circuit Judge (dissenting). I cannot take the chari- 
table view of Deslions' testimony which seems to prevail with the ma- 
jority of the court. His testimony is so full of falsifications that it 
is utterly unworthy of crédit. It is apparent throughout that he 
has been influenced by the motive of withholding any information 
which might afïord an opportunity to the steamship company to ex- 
pose the fraudulent and extravagant character of his claim. Reject- 
ing his testimony, there is no compétent évidence of the value of the 
property lost. The testimony of other witnesses does establish that 
some time prior to the shipment he had a collection of curios in his 
possession, and it may afiford a basis for estimating the value of some 
part of them. It also shows that he packed some of his curios for 
shipment. What thèse were does not appear, nor does their value 
appear. He shipped a certain number of trunks, and the weight 
appears; but what was in the trunks and the value of the contents 
cannot be ascertained except by his testimony. He has chosen for 
his own purposes to destroy the value of that testimony, and ought 
not to be allowed a recovery from sympathy. The case is not one 
in which the court should be controlled by the finding of the com- 
missioner. When a witness discrédits himself 20 times over by his 
prévarications, and there is not any other compétent évidence of the 
amount of his claim, the finding of a commissioner allowing just half 
of it is purely spéculative and ought not to hâve any influence with 
a reviewing court. 

Except as to the claim of Deslions, I concur in the opinion. 
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McGILL et al. t. MICHIGAN S. S. CO. et aL 

DOW et al. v. SAMB. 

(Circuit Court of Appeals, Ninth Circuit March 19, 1906.) 

No. 1,239. 

1. Shippinq — Explosion op Vessel — Négligence. 

Where the owner of a vessel in process of altération from a coal to 
an oil burner partially fiUed its cil tank wlth fuel oil during the prog- 
ress of the work on the tanks, and at a time when It knew that work 
remained to be done in drilling holes into the tank for the Insertion 
of tap bolts to secure stanchlons, and without any warning to the 
workmen of the contracter altering the vessel, which resulted in an 
explosion, the vessel owner was guilty of négligence, 
i Négligence — Pboximate Cause — Définition. 

In order to warrant a finding that négligence, or an act not amount- 
Ing to wanton wrong, Is the proximate cause of an injury, it must ap- 
pear that the injury Is the natural and probable conséquence of the 
négligent or wrongful act, and that It ought to hâve been foreseen in 
the light of the attendant circumstances. 

[Ed. Note. — For cases In point, see vol. 37, Cent. Dig. Négligence, § 69.] 

3. Shipping — Explosion of Vessel. 

The superintending engineer of the owner of a vessel in process of re- 
construction from a coal to an oil burner was its oflicer to inspect the 
work and accept It on completion. He was on the work nearly every 
day during its progress, and knew, when he partially fllled the oil 
tank that exploded, that work still remained to be done, Involving 
the bolting of a stanchion to the top of the tank. He also knew, that 
this involved drilling holes through the tank, and that the employés 
of the eontractor engaged In such work were supplied wlth candies 
for light Held, that he was guilty of négligence in falling to foresee 
that the explosion was likely to occur by the ignltion of gas escaping 
through the drill holes. 

4. Same — Concurrent Négligence — T'boximate Cause. 

The fact that the contractor's employés were guilty of négligence In 
drilling such holes by candie light, which concurred wlth the négli- 
gence of the steamship company, did not deprive the négligence of the 
latter of its efCect as the proximate cause of the explosion. 

5. Same — Imputed Knowledge. 

Where a worltman on a steamship, knowing that the oll tank had 
been partially fllled wlth oil, leaving an air space of 1,200 barrels above 
the oil, under orders from his foreman, drilled a hole through the top 
of the tank by the light of a candie, which resulted in a serions ex- 
plosion, knowledge was not imputable to him that the space above the 
oil was fllled wlth the explosive comblnation of gas and air, so as to 
charge hIm with négligence in so lighting bis work. 

6. Master and Servant— Capacit y op Servant — Vice Principal. 

Where the duties of a servant employed by a steamship' company 
were confined to the engineering department of the company's vessels, 
wlth supervision of the motive power, and he was présent on a vessel 
during her transformation from a coal to an oil burner merely to see 
that the steamship company "got what It paid for," he was not the alter 
ego of the company. 

7. Same — Incompétent Employés — Négligence — Evidence. 

The owner of a steamship in course of altération from a coal to an 
oll burner directed Its supervislng engineer, who had no knowledge or 
expérience concerning the volatility of fuel oil, to put certain oil pur- 
chased into the tank "when the eontractor had flnished the tank and 
It was ready to receive oil." He, instead, caused the tank to be par- 
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tlally fllled with oil before It was completed, resulting In an explosion 
of gas escaping from holes subsequently drllled through the top of the 
tank. Held that, in the absence of any évidence showlng that the ves- 
Bel ovvners had no knowledge or reason to believe such employé was In- 
compétent, such facts were sufflcient to raise a presumption of his in- 
competency, and that the shipowner was négligent in employing hlm. 
& Shippinq — Casualty — Limitation op Liabiutt — Négligence — Bukden op 
Pkoop. 

The rlght of a shipowner to llmit its liability for a casualty is dé- 
pendent on its want of compUcity in the acts causing the disaster, and 
the burden of proof is therefore on It to show afflrmatlvely that it 
had properly officered and equipped the vessel fou the contemplated 
service. 

[Ed. Note. — Limitation of shipowner's llabliity, see note to The Long- 
fellow, 45 C. C. A. 387.] 

Appeal from the District Court of the United States for the North- 
ern District of CaHfornia. 

For opinion below, see 133 Fed. 577. 

The appeal in this case Is taken from a deeree In a proceeding to llmit 
and détermine the llabliity of the Michigan Steamshlp Company for hi- 
jurles arlsing from the explosion of a fnel oil tank on its stpnnier Progreso, 
on December 3, 1902. Durlng the summer of that year the steamshlp Com- 
pany, under a contract with the Fulton Iron Works, whereby the latter 
had agreed to convert the Progreso from a coal-carrylng and coal-burnlng 
steamship into an oil carrier and burner, moored the Progreso at the dock 
of the Fulton Iron Worlts in San Francisco. The contract called for a 
complète reconstruction of the Interior of the vessel, whereby it was to be 
dlvlded Into transverse partitions, consisting of a séries of six tanks, of 
which the hull of the vessel was to form the bottom and the sides, and the 
tops were to constltute the main deck. It was durlng the progress of the 
work on this contract that the explosion occurred. The space between the 
tops of the tanks and the upper deck was dark, and was lighted durlng 
the repalring by both electric llghts and candies, ail of which were fur- 
nished by the iron works. One of the tanks was intended for fuel oil. It 
was the fourth tank from the bow, and was just forward of the englne 
room. It was constructed to be fiUed from the upper deck through an ex- 
tension of the tank, which was called the "extension trunk," which extended 
from the lower deck to the upper deck from the center of the forward end 
of the top of the tank. Five days before the explosion the fuel tank had 
been tested for leaks and the leaks had been stopped, and the tank had 
been approved by the United States inspector as to the tightness of Its 
wails. The ventilators for the tank had been ordered by the inspector, and 
they were provlded for in the plans and spécifications for the work. The 
form of thèse ventilators and the précise places where they were to be at- 
tached to the tank does not appear from the testlmony. A part of the 
work to be done on the ship consisted in puttlng In new boilers and an oil- 
burnlng furnace. The Fulton Iron Works furnlshed the parts of this ma- 
chinery, and the employés of the Michigan Steamship Company installed 
them several days before the explosion. The steamship company deslred to 
test this new machlnery. It accepted the fuel tank from the Fulton Iron 
Works before the ventilators had been put in, and three days before the 
explosion It placed in the fuel tank about 400 barrels of fuel oil, partly 
fllling the tank and leaving 1,200 barrels air space above the oil In the tank. 
By the contract of the steamshlp company with the iron works the latter 
was required to erect a stanchlon to sustain the upper deck, which was to rest 
on the top of the fuel tank and to be secured to the under side of the upjier 
deck and to the top of the tank by means of tap bolts. This required drill- 
Ing through the top of the tank for the in-sertlon of the bolts. The fuel oil 
was put in the tank before this was done. On the aftemoon before the ex- 
plosion Ferguson, the underforeman in the employment of the Fulton Iron 
Works, who knew that the oil was aiready in the tank and had examlned 
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tho tank before the oil wa^ reeeived, sent McGinley, a driller, to drill the 
holes for the tap bolts of the stanehlons. He partly completed the holes 
that afternoon, uslng for Ught a candie whlch hung from a string on the 
drill frame. The followlng mornlng he contlnued hls drilling, and it would 
appear that on drilling through the top of the tank and withdrawing his 
drill a stream of oil gas from the tank was ignited by the candie, whercby 
the gas in the tank exploded, killing McGinley and about a dozen more. 
and injnring a large number. The claims presented to the District Court 
were for Injuries to person and loss of life, and were of two gênerai classes : 
First, those arislng from killing and injnring sailors on the ship ; and, 
second, those arising from killing and Injùring employés of the Fulton Iron 
Works. The decree of the District Court limited the liability for ail claims 
to the fund of $15,020 and interest It allowed the claims of the heirs 
of sailors, but disallowed the claims arising from the death or injury to the 
employés of the Fulton Iron Works. The appeal is taken from that decree 
by certain of the employés of the iron works and their personal représen- 
tatives. 

William Denman, J. A. Watt, Sullivan & Sullivan, and F. R. Wall, 
for appellants. 
Nathan H. Frank, for respondent. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY,, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is the contention of the appellants that the Michigan Steamship 
Company was négligent in using oil of the quality of that which it 
nsed, and especially in putting oil into the fuel tank before the in- 
stallation of ventilators in the tank, and that, if the tank had been 
supplied with the ventilators universally used in such fuel oil tanks, 
there could hâve been no explosion under the circumstances disclosed 
in the évidence, and that the employés of the iron works had the right 
to rely on the belief that the tank was properly ventilated, and that 
otherwise oil would not be placed in it. The undisputed évidence is 
that an inflammable gas rises froni ail of the crude oils used for fuel 
purposes, and that such gas will rise more or less rapidly, irrespective 
of the température of the body of the oil, or of its flashing point ; that 
the gas unmixed with air is not explosive; that, when mixed with a 
certain proportion of air, it is highly explosive ; and that as that 
proportion is departed from in çither direction, whether by excess of 
air or excess of gas, the combination of gas and air is still explosive, 
but with diminishing force until a point is reached where the air is so 
much in excess of the gas, or the reverse, that no explosion will occur. 
The évidence shows, also, that the explosive combination of gas and 
air will not explode unless it is brought in contact with a spark or a 
flame, or is heated to a température of approximately 800 degrees. 
The testimony shows, further, that the gas rising from fuel oil is 
slightly heavier than air, and that ventilator tubes are ordinarily fixed 
in the top of closed fuel oil tanks, so as to permit the overfîow of the 
gas after it has risen and occupied the space in the tank above the oil. 
But the testimony leaves it extremely doubtful whether the présence 
of such ventilators in the tank in question would, at the time of the 
accident, hâve rendered the gas in the tank nonexplosive. The oil 
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had been in the tank about three days when the explosion occurred. 
During a portion of that time the cover to the trunk of the tank was 
ofï, leaving an opening about 3 feet 6 inches long by 1 foot 6 inches 
wide exposed to the air. The cover was oiï, according to the testi- 
mony, from six to eight hours on the day preceding the explosion. 
The ventilators which were to be placed in the tank, and which were 
approved by Lloyd's surveyor and by the government inspecter of 
steam vessels, consisted of tubes rising from the top of the tank 
through the upper deck and extending above it. 

The testimony is, without contradiction, that there îs no danger 
of explosion in a tank tightly closed and unsupplied with ventilators. 
Prof. O'Neill, who is shown to be a qualified expert, testifîed that 
the removal of the top of the trunk of the fuel oil tank would probably 
not ventilate the tank so as to avoid the accumulation of dangerous 
gases, and that such a ventilation would not be safe. Mr. Ransome, 
an expert witness, testifîed that as long as the tank does not leak "you 
do not need ventilation." Capt. Metcalf, who was Lloyd's surveyor, 
testifîed that ventilators were not used to prevent explosion, but for 
Titility. He said: 

"There is no place safer In a ship than for the gas to be retained in the 
tank itself; and, If it was not necessary to admit air and allow air to be 
expeiled in fliling and emptying, you could not hâve it better than to hâve it 
air tight absolutely." 

Prof. O'Neill suggested a method of ventilation which would be ab- 
solutely safe — a method by which a current of air might be forced 
into the tank by the use of a centrifugal blower or fan connected with 
a pipe leading from the blower into the tank. This device, however, 
does not appear to hâve been used on board any of the numerous 
ships that use oil for fuel. We do not overlook the testimony in re- 
gard to the adoption of such a blower on board the San Pablo after 
the accident to the Progrès© ; but that blower was not connected with 
the fuel tank. The fuel tank was placed in the hold, and it was in 
order to prevent the accumulation in the hold of gases escaping from 
the tank that a pressure fan was installed in the bottom of the hold, 
connected with a canvas hose to one of the portholes, through which 
it blew the gas, not from the tank itself, but from the hold. The use 
of that device was not required by the supervising inspector, and, ac- 
cording to the testimony, that officer has not at any time required fuel 
tanks to be ventilated in that manner. We do not think that the steam- 
ship Company was bound to adopt this device, or any device not dic- 
tated by their own knowledge and expérience, or that of others, or 
that its failure to do so was négligence. Nor does the évidence in 
regard to the probable utility of ventilator tubes rising from the fuel 
tank through the upper deck and discharging gases into the air carry 
the conviction that, had such ventilator tubes been installed in the 
fuel tank in question, the explosion could not hâve occurred. 

The whole question of the explosibility of the contents of the tank 
above the oil, with or without ventilation, must necessarily rest in 
mère conjecture. It is conceivable, it is true, that the présence of 
such ventilators might hâve permitted ail the air in the tank to escape, 
leaving nothir.g but the gas above the oil in the tank. It is equally 
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conceivable that, with the présence of such ventilators, enough air 
might hâve remained in the tank to hâve rendered the explosion more 
violent than it was. There is no évidence in the record that the pur- 
posé of ventilating tubes, such as were to be installed in the fuel tank 
in question, was to prevent explosion in the tank. On the other hand, 
the évidence seems to indicate that such ventilators were to serve the 
double purpose of permitting the inflow of air to facilitate the pumping 
of oil from the tank for fuel purposes and to furnish a vent for the 
escape of gas at a place where it could work no in jury. 

We do find, however, that the steamship company was négligent in 
putting in the fuel tank oil of the quality of that which it used, and 
fuel oil, no matter what its quality, during the progress of the work 
on the tanks, and at a time when it knew that work remained to be 
donc in drilling holes into the tank for the insertion of tap bolts 
to secure the stanchion, without any warning of danger to the work- 
men of the Fulton Iron Works. 

The question then arises whether the négligent act of the steam- 
ship company was the proximate cause of the injury. Many défini- 
tions of proximate cause hâve been formulated, but probably no fixed 
and defmite rule can be appHed to ail cases. Said the court, in In- 
surance Co. V. Boon, 95 U. S. 117, 130, 34 L. Ed. 395 : 

"The proximate eaufse is the efficient cause, the one that necessarily sets 
the other causes in opération. The causes that are merely incidental or in- 
struments of a superior or controlling agency are net the proximate causes 
and the responsible ones, though they may be nearer in time to the resuit." 

In Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, 475, M L. Ed. 
256, 259, the court said: 

"Did the facts constitute a contlnuous succession of events so linked to- 
gether as to malie a natural whole, or was there some new and independent 
cause intervening between the wrong and the Injury î It is admitted that 
the rule is difficult of application, but It is generally held that, In order to 
warrant a flnding that négligence or an act not amounting to wanton wrong 
is the proximate cause of an Injury, it must appear that the injury Is the 
natural and probable conséquence of the négligent or wrongful act, and that 
it ought to hâve been foreseen in the light of the attendant circumstances." 

Applying thèse principles to the présent case, we inquire whether 
the officers of the steamship company ought to hâve foreseen that 
probably an explosion of the gas might occur from the work of the 
employés of the iron works while putting in the stanchions between 
decks. Evers, the superintending engineer of the steamship com- 
pany 's vessel, was its officer to inspect the work and to accept it on 
its completion. He had been on the vessel nearly every day during the 
progress of the work, and "saw every bit of it done." He knew, 
when he put the oil in the tank, that work still remained to be done 
in putting a stanchion between the fuel tank and the upper deck. 
He knew that the contract contemplated the bolting of the stanchion 
to the upper deck and to the top of the tank. He knew that this in- 
volved drilling holes through the top of the tank. He must hâve ob- 
served that the employés of the iron works were plentifully supplied 
with candies and were using them, as well as the electric lights. * We 
think it a fair inference from ail thèse facts and circumstances that 
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he ought to hâve foreseen that an accident was likely to occur, and 
we hold that the injury was the natural and probable conséquence 
of his act. It is true that the negUgence of the steamship company ré- 
sultée in injury only through the concurrent act of another. But the 
rule is that where the concurring act, though to a certain extent un- 
usual, might hâve been foreseen and its conséquences provided against, 
the first négligent act is the proximate cause of the injury. The 
Joseph B. Thomas, 86 Fed. 658, 30 C. C. A. 333, 46 L. R. A. 58. and 
cases there cited; Scott v. Hunter, 46 Pa. 192, 84 Am. Dec. 543; 
McDonald v. Union Pac. Ry. Co. (C. C.) 42 Fed. 579; Texas & P. 
Ry. Co. V. Carlin, 111 Fed. 777, 49 C. C. A. 605, 60 L. R. A. 462. 

If it was, at the time of the accident, a matter of common knowledge, 
of which the court will take judicial notice, that ail crude fuel oils give 
off gas at a low température, then it must be said that the workmen of 
the iron works shall be deemed to have possessed that knowledge, and 
that the use of a burning candie by McGinley was a négligent act, inter- 
vening the négligence of the steamship company and the injury. The 
tank containing the oil was immersed in cold water. The skin of the 
vessel was the bottom of the tank, and forward of the tank was a 
compartment containing water. The water of the bay was of a tem- 
pérature below 60 degrees Fahrenheit. Is it matter of common knowl- 
edge that gas arises from crude petroleum under such circumstances ? 
Things of common knowledge must be facts of such universal noto- 
riety, and so generally understood that they must be regarded as 
forming a part of the common knowledge of every person. It may 
be said to be of common knowledge that crude oil is inflammable, and 
that ail petroleum oils, whether crude oil or the refined oil used for 
household purposes, when heated, generate inflammable and explosive 
gas. Further than this we do not think common knowledge of 
the danger of petroleum goes. The very act of McGinley is persua- 
sive argument, at least, that he did not know that he stood upon a 
mine of explosive gas. Ferguson, the underforeman in charge of the 
gang of men at work on the repairs, who gave McGinley his orders, 
saw him drilling into the tank by the light of a candie, and perceived 
no danger. He testified that he saw no occasion to warn the man 
that there was danger. In Brown et al. v. Piper, 91 U. S. 43, 23 
L. Ed. 200, the court said that the power to take judicial notice "is 
to be exercised by courts with caution. Care must be taken that 
the requisite notoriety exists. Every reasonable doubt upon the sub- 
ject should be resolved promptly in the négative." In Norwalk Gas 
Light Co. V. Norwalk, 63 Conn. 527, 28 Atl. 32, the court took 
judicial notice that the opération of blasting is intrinsically dangerous. 
In Jamieson v. Indiana Natural Gas Co., 128 Ind. 555, 28 N. E. 
76, 12 L. R. A. 652, it was held to be a matter of common knowledge 
that natural gas was a dangerous agency. The court said: "We 
know, as everyone knows, that natural gas is in a high degree in- 
flammable and explosive." But in Mississinewa Mining Co. v. Pat- 
ton, 129 Ind. 472, 28 N. E. 1113, 38 Am. St. Rep. 203, the court 
refused to take judicial notice that natural gas will not pass 
through the soil from a leak in a street main. In Cherokee, etc., Coal 
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Co. V. Wilson, 47 Kan. 460, 28 Pac. 178, the court said: "If dry, 
fine coal dust is an explosive, it is not so universally recognized to be 
such that the court will take notice of the same without proof." And 
in Taggart v. Newport St. R. R. Co., 16 R. I. 668, 19 Atl. 326, 7 
L. R. A. 205, the court took judicial notice that electricity, developed 
to a high degree of intensity, is exceedingly and even fatally danger- 
ous, but the court said it had no judicial knowledge of the fact that 
it is dangerous when used by a street car company in the ordinary 
way as a motive power. There is no évidence in the case that the 
workmen engaged in the repairs had had any expérience with fuel 
oils, or any peculiar knowledge of their properties. The only évi- 
dence in the record as to the gênerai knowledge of the public on the 
subject is that of Charles Towe, the fire marshal of San Francisco. 
He testified that the occurrence of gas and its explosibility was gen- 
erally known to oil men, that it was one of the first things they learned 
about the oil, but that this knowledge was confined, in his opinion, to 
the experts in the business, and was not generally known among the 
common people. 

We hâve this situation, then: The steamship company filled the 
tank with a gas which, because of its volatility, was intrinsically more 
dangerous than gunpowder/and the employés of the iron works were 
permitted to work on and about the tank, presumably without knowl- 
edge of the présence of the gas, and without a warning of their 
danger. How was McGinley to know that gas would rise through 
the small hole he was drilling in the tank and seek the flame of his 
candie? He knew, it is true, that there was crude petroleum in the 
bottom of the tank, but he knew that the oil itself could not explode. 
If he knew, as he probably did, the quantity of oil that was there, 
he was aware that there was an air space of 1,200 barrels above the 
oil. We are of the opinion that it was error to impute to him the 
knowledge that that space was filled with an explosive combination of 
gas and air, and therefore to hold that he was négligent in lighting 
his work with a candie. 

But under the provisions of the act limiting liability is the steam- 
ship company responsible beyond the value of the vessel for the in- 
juries resulting from the négligent act of its superintending engineer? 
The appellants contend that it is, and base their contention on two 
propositions : First, that the engineer was the alter ego of the com- 
pany; and, second, that he was an incompétent agent, and that the 
company failed to show that it had used diligence to inquire as to 
his competency before intrusting to his charge the handling of fuel 
oil. We think that the first of thèse propositions cannot be sustained. 
Evers was not a gênerai manager. He was an employé whose duties 
were confined to the engineering department of the company's vessels. 
He was the port engineer, with supervision of the motive power of 
the several ships. The repairs on the Progreso were to be approved 
in the first instance by Lloyd's surveyor, but Evers was there to see 
that the steamship company "got what it paid for." The second 
proposition présents a question of greater difficulty. Jérôme, the 
gênerai manager of the steamship company, was absent from the 
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State when the oïl was put in the tank and when the accident occurred. 
He testified that, so far as the care and custody of the oil and the 
repairing of ships were concerned, "at that time Evers was the man 
who représentée! the company." Before his departure Jérôme had 
ordered the oil of the Union Fuel Company, and had instructed Evers 
"to tell them when to put it in." His instructions were : "When the 
Fulton Iron Works are donc with the tank, and it is ready to receive 
oil, you can put the oil in." Evers did not obey thèse instructions. 
He had the oil put in before the iron works was donc with the tank, 
and before it was ready to receive oil. He testified that he noticed 
at the time of receiving the oil that it was light oil, but that he took 
no test of it, and that he did not regard it as a dangerous oil. He 
said, "I did not regard that there was any danger there." In answer 
to the question, "Were you familiar at that time with the handling of 
light California fuel oils, I mean, you, yourself, personally?" he an- 
swered, "No, sir; I was not, personally." The oil which was put in 
the tank was an extremely fluid oil which flashed at a température of 
85 degrees Fahrenheit. By an ordinance of the city of San Francisco 
it was made a misdemeanor to use for fuel any oils flashing at a tem- 
pérature below 110 degrees. It is unnecessary hère to discuss the 
question whether the ordinance was applicable to vessels lying in 
the harbor. As to his acquaintance with fuel oil, Evers testified that 
about 11 years before the time of the accident he was for eight or 
nine months first assistant engineer on English steamers in the Black 
Sea fleet, on which steamers oil was carried and burned for fuel, and 
that he had to do with loading oil on thèse ships, which he did by 
opening the valves and admitting oil into the ship when needed, and 
that the oil was black and thicker than the California oil. 

"Q. I wlll put the question to you agaln : At the time that the Progreso 
blew up were you familiar with the explosive character of gases arising 
from fuel oils? A. I knew that ail oils gênera ted a gas that would explode 
if it was the right mixture of air. I knew that much about it Q. And 
you were aware that that mixture in the tank there was dangerous? A. No; 
it was not dangerous to my knowledge then. How eould it be dangerous 
when it was closed up? There was no air that could get in there except 
what was in there before. * • * Q. You knew at that time that the 
gas would corne offi the oil and make an explosive mixture? A. No; I did 
not know that when it was put in there. Q. îou say you were sufflcientl.y 
familiar with fuel oils at that time to know that the gases were explosive 
when mlxed with air? A. I said I knew that ail fuel oils could be ignited 
when mixed with air ; that is to say, the gases of them." 

The acts of Evers in handling the oil, and his testimony in regard 
to his knowledge of its properties, are such as to carry the conviction 
that he did not hâve the knowledge and expérience necessary to 
render him compétent to hâve charge of the work involved in chan- 
ging the vessels of the steamship company from coal burners to oil 
burners, and the care and protection of the oil. He had no knowledge 
of the properties of California fuel oils. There is no évidence that 
he thought it necessary to acquaint himself with their properties. He 
handled the oil with apparently no regard to the danger involved. 

The right of a shipowner to limit its liability is dépendent upon 
his want of complicity in the acts causing the disaster, and the burden 



790 144 FEDERAL EBPORTBB. 

of proof rests upon hîm to show affirmatively that he has properly 
officered and equipped the vessel for the contemplated service. Par- 
sons V. Empire Trading & Trans. Co., 111 Fed. 208, 49 C. C. A. 303; 
The Main v. Williams, 152 U. S. 122, 14 Sup. Ct 486, 38 L. Ed. 
381; The Annie Faxon, 75 Fed. 312, 21 C. C. A. 366; In re Myers 
Excursion Co. (D. C.) 57 Fed. 240; The Republic, 61 Fed. 109, 9 
C. C. A. 386; Quinlan v. Pèw, 56 Fed. 111, 5 C. C. A. 438; The 
Colima (D. C.) 82 Fed. 665. In The Cygnet, 126 Fed. 742, 61 C. 
C. A. 348, the Circuit Court of Appeals for the First Circuit held that 
the analogous provisions of the Harter act cannot be invoked to re- 
lieve a vessel f rom liability for a loss occurring f rom errors in navi- 
gation on the part of the master sufficiently négligent to raise a pre- 
sumption of his incompetency merely upon a showing that the owners 
had no knowledge or reason to believe that he was incompétent. 
The court said: 

"Theré Is no évidence In the "record that the owners of the tug, either 
the record owners or the owner pro hac vice, had made any particular in- 
quirles as to his competency. The petitioners seem to thinli it Is sufflcient to 
maintain thelr case that the owner or owners had no knowledge or reason 
to believe that the master was not compétent; but this form of statement Is 
not sufflcient, because it does not comply with the statute, which requires 
'due diligence.'" 

Referring to the négligent act of the master in failing to observe 
whether his tow was straightened out on its course, the court said: 

"An omission so gross as this raises so strong a presumption of fact that 
the master was not compétent as practically to throw the burden on the 
petitioners to establlsh the proposition that they used due diligence with 
référence to his sélection, whether the statute does or not Impose such a 
burden." 

The language of the court în that case is, we think, applicable to 
the présent case. The acts of Evers and his testimony are such as 
to raise a strong presumption of his incompetency. The steamship 
Company has introduced no testimony whatever, either to show that 
he was compétent or to indicate that at the time of changing its ves- 
sels from coal burners to oil burners, or at any time, it made any 
inquiry as to his knowledge of the properties of the dangerous agency 
they were about to introduce upon their vessels, or his fitness to handle 
it. The limitation of its liability must be denied. 

The decree is reversed as to the appellants, and the cause is remand- 
ed for further proceedings not inconsistent with the foregoing opinion. 



HEM'PLE V. RAYMOND. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1906.)) 

No, 1,202. 

1 , UsuET — ^Alaska Code — Consteuction. 

Carter's Alaslsa Code, pt. 5, c. 27, § 255, provides that the rate of In- 
terest In the district shall be 8 per cent, per annum, and no more, on 
ail money after the same becomes due, etc., but that on contracts, lu- 
terest at the rate of 12 per centum may be charged by express agrée- 
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ment of tbe parties, and no more. Eeld, that such section should be 
construed to llmlt the contract rate of Interest to 12 per cent, "par 
annum." 

2. Same — Penaltt. 

Oarter's Alaska Code, pt. 5, c. 27, §257, provides that if usurious In- 
terest shall be received or collected, the person or persons paying the 
same or their légal représentatives may, by action brought within tvvo 
years after such payment, reeover from the person receiving the same 
double the amount of the interest so received or collected. Held, that 
the phrase, double the amount of the Interest so received and col- 
lected, should not be construed as referring to and qualifying the 
words "usurious interest," so as to authorize judgment only for double 
the amount of the excess of the interest above the statutory rate, but 
that the section authorlzed recovery of twice the entire interest paid. 

3. Weit or Ebboe — Recokd — Disclostjke of Eeeob. 

Where, in an action to reeover a penalty for charging usury, the court 
made an order requiring défendant to permit plaintiff to inspect his 
books of account containing évidence of matters relating to the action, 
but there was nothing In the record on error to show that the order was 
ever complied with, or that défendant was, in fact, ever compelled to 
furnish any évidence agalnst him, or submit hls books to plaintifC's In- 
spection, no error was disclosed. 

4. Same — Findings — Evidence — Review. 

Where there is évidence to sustain the finding of the trial court In an 
action to reeover a penalty for the charging of usury. that usury was 
in fact chargea and collected, the weight of the évidence to sustain such 
flnding will not be reviewed on a writ of error. 

In Error to the District Court of the United States for the Third 
Division of the District of Alaska. 

A judgment was rendered In favor of the défendant in error, as plaintifC, 
against the plaintiff in error, as défendant, for $1,013.98, as penalty for the 
violation of the statute of Alaska against usury. A Jury trial was walved, 
and the cause was tried before the court. The court made, In substance, 
the foUowlng flndings: That on Deeember 27, 1902, at Valdez, Alaska, the 
plaintiff borrowed $1,000 from the défendant, and executed and delivered 
to him her promissory note due 90 days after date, payable at the Bank of 
Valdez, and at the same time paid to the défendant $60, as advance interest 
thereon, at the rate of 2 per cent, per month ; that on April 4, 1903, and 
on September 19, 1903, the plaintiff made further payments to the défendant 
amounting to $120 on said note as interest at the rate of 2 per cent, per 
month; that on October 1, 1904, the plaintiff paid said note, and paid fur- 
ther interest thereon in the sum of $240, which was at the rate of 2 per 
cent, per month; that on October 10, 1903, the plaintifiC borrowed of défend- 
ant the sum of $200, due on demand, and executed to him hor promissory 
note for $205 ; that she never received said additional sum of $5 ; that on 
October 27, the plaintiff paid the défendant $10 interest on said last-named 
note, being interest thereon from October lOth to Deeember 25th at 24 per 
cent per annum ; that on October 1, 1904, the plaintiff paid said note, and 
paid interest thereon in the supi of $40.49, which was Interest thereon at 
24 per cent per annum ; that on January 22, 1903, the plaintiff borrowed of 
the défendant the further sum of $200 due 90 days after date, and ex- 
ecuted to him her promissory note for $212 which $12 was interest for 90 
days at 24 per cent, per annum. On April 22, 1903, plaintiff paid $8 as 
interest on said note to .June 21st, at 24 per cent per annum and on Septem- 
ber 17, 1903, she paid said note, and the further sum of $10, as interest, 
which was interest at the rate of 24 per cent per annum ; that ail of said 
notes provided for interest at the rate of 12 per cent per annum, and said 
notes were so written for the purpose of avoiding the usury laws of Alaska, 
and the plaintiff was required to and did pay to the défendant interest on 
al] of said notes at 24 per cent per annum until paid. To thèse flndings 
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the plaintiff in error excepted on the ground that they were against the 
évidence, and tliat tliere was np évidence to support ttie flndlngs as to the 
payment of usurious interest. 

Brown & Smith and Heller & Powers, for plaintiff in error. 
R. F. Lewis, Richard C. Harrison, and Ostrander & Donohoe, for 
défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned as error that the court admitted évidence in the case 
over the objection of the plaintiff in error that the complaint did not 
State facts sufficient to constitute a cause of action. The argument in 
support ofthis assignment is that the provision of the Alaskan Code in 
regard to usury expressly permits contracts for interest at the rate 
of "13 per centum" without specifying whether the 13 per centum 
is per annum or per month or for what period of time. Sections 355 
and 357, C. 27, pt. 5 of Carter's Alaskan Code, as provided as f ollows : 

"Sec. 255. The rate of Interest in the district shall be eight per centum 
per annum, and no more, on ail moneys after the same beeome due; on judg- 
ments and decrees for the payment of money ; on money recelved to the use 
of another and retained beyond a reasonable time without the owner's con- 
sent, expressed or implled, or on money due upon the settlement of matured 
accounts from the day the balance Is ascertained ; on money due or to beeome 
due where there Is a coutract to pay Interest and no rate specified. But on 
contracts interest at the rate of twelve per centum may be charged by ex- 
press agreement of the parties, and no more." 

"Sec. 257. If usurious Interest, as deflned by the precedlng sections, shall 
hereafter be recelved or collected the person or persons paylng the same, 
or their légal représentatives, may, by action brought lu any court of com- 
pétent jurisdiction, within two years after sueh payment, recover from the 
person, flrm or corporation receiving the same double the amount of the in- 
terest so recelved or collected." 

It will be observed that in the first part of section 255 it is pre- 
scribed that the rate of interest on obligations, where there has been 
no express agreement as to the rate, shall be 8 per centum per an- 
num, and no morê. In the latter part of the section it is said that 
on contracts, interest at the rate of 13 per centum may be charged 
by express agreement of the parties, and no more. There can be no 
reasonable doubt that the intention of Congress in using the words 
"at the rate of 13 per centum" was the same as in using the words 
"8 per centum" in the first part of the section. The words "13 per 
centum" as they are ordinarily understood, designate an annual rate 
of interest, and will be given that meanjng whether used in contracts 
or in statutes (Thompson v. Hoagland, 65 111. 310); and the words 
will not be deprived of that meaning from the fact alone that they 
are found in a pénal statute. In United States v. Lâcher, 134 U. S. 
634, 10 Sup. Ct. 635, 33 L. Ed. 1080, the court said that pénal stat- 
utes "like âll otherS are to be fairly construed accordjng to the 
législative ihtent as expressed in the enactment." Again it is to be 
noted that section 255 is but a re-enactment of the prior law of Alaska. 
By the act of Congress approved May 17, 1884, c. 53, 33 Stat. 34, 
the Oregon law of interest and usury was extended over the ter- 
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ritory of Alaska. Section 355 îs identical with section 358?', Hill's 
Ann. Laws Or. 1892, with the exception that the permitted rate 
on contracts is changed from 10 to 12 per cent, and the words "per 
annum" which follow in the Oregon statute, are omitted. The omis- 
sion of those words evidently resulted either from inadvertence or 
from the belief tliat having just used them in the first part of the 
section, it was unnecessary to repeat them. Said the court in Mc- 
Donald V. Hovey, 110 U. S. 619-629, 4 Sup. Ct. 142, 146 (28 L. 
Ed. 269): 

"So upon a revision of statutes a différent _ interprétation is not to be 
given to them witliout some substantial ctiange of pliraseology, some cliange 
otlier than what may tiave been necessary to abbreviate tbe form of the 
law." 

See, aiso, Schmidt v. United States, 66 C. C. A. 389, 133 Fed. 257;. 
Tyee Con. Min. Co. v. Jennings (C. C. A.) 137 Fed. 863. 

The plaintiff in error présents in a supplemental brief the point that 
the language of section 257, which allows the recovery of "double the 
amount of the interest so received or collected," directly refers to and 
qualifies the words "usurious interest" and authorizes a judgment for 
no more than double the amount of the excess of the interest above 
the rate allowed by law. This question was not brought to the at- 
tention of the court below, and it is not indicated in any of tbe as- 
signments of error. Nevertheless, for the reason that the statute 
is a pénal one, we hâve considered it. The plaintiff in error cites 
Garza v. Sullivan, 30 S. W. 240, in which the Court of Civil Appeals 
of Texas construed the statute of that state, which is similar to sec- 
tion 257 of the law of Alaska, in accordance with his contention. But 
in section 258 of the statute of Alaska, it is provided that if it be 
ascertained in any action brought on any contract that a rate of 
interest bas been contracted for greater than authorized by that 
chapter, the same shall be deemed to be usurious and shall work a 
forfeiture of the entire interest on the debt. That provision renders 
the provisions of the Alaskan law substantially identical with the 
Revised Statutes of the United States, §§ 5197, 5198 [U. S. Comp. 
St. 1901, p. 3493], and the question of its construction is ruled, we 
think, bv the décision in L,ake Benton National Bank v. Watt, 184 
U. S. 151, 22 Sup. Ct. 457, 46 L,. Ed. 475, where the court, in view 
of the provision that the taking, receiving, reserving ■ or charging a 
i-ate of interest greater than allowed by section 5197 should be deemed 
a forfeiture of the entire interest on the note, held that the amount 
to be recovered in an action under section 5198 was double the 
amount of the entire interest paid. On the authority of that case, 
we hold that there was no error in this case in entering judgment for 
double the amount of the interest received by the plaintiff in error. 

The trial court made an order requiring the plaintiff in error to 
permit the défendant in error to inspect his books of account contain- 
ing évidence on niatters relating to the merits of the action. It is 
assigned that the court erred in making this order, for the reason 
that it compelled the plaintiff" in error in an action against him to 
enforce a penalty, to furnish évidence against himself in violation of 
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the fourth and fifth amendments to the Constitution. The order was 
made before the cause came on for trial. The plaintiff in errer ex- 
cepted to it, but specified no ground of objection. There is nothing 
in thè record to show that the order was ever complied with, or that 
the plaintiff in error waS, in fact, compelled to or did furnish any 
évidence against himself, or submit his books to the inspection of the 
opposite party. The burden is upon the plaintiff in error to show 
clearly aiid afîirmatively from the record itself the facts constituting 
error. This rule is so firmly established as to require no citation of 
authorities. An order of the court to produce books and papers for 
inspection stands upon the same ground with a ruling of the court 
that proffered évidence be admitted. Unless complied with, it does 
not affect the substantial rights of the party against whom it is made. 
If there was error in making the order, it was harmless error, and 
it is no ground for reversing the judgment. 

The plaintiff in error contends that the findings of fact of the 
trial court, as to the actual payment of usurious interest, are sup- 
ported by no évidence in the record, that the final settlement of the 
notes and interest was made by a sale of the property of the ■ de- 
fendant in error under a power of attorney which she executed to 
the plaintiff in error with power of substitution, and that the proceeds 
of the sale were just sufficient to discharge the notes with interest 
thereon at 13 per cent, per annum ; the previous payments in excess 
of that rate of interest being credited upon the principal. The évi- 
dence was that E. W. Adams, under a power of attorney executed by 
the défendant in error, on February 26, 1904, sold on April 14, 1904, 
to T. E. Dougherty, certain real and personal property of the défend- 
ant in error. There was évidence on behalf of the plaintiff in error that 
the amount received for the property was $1,700, of which $1,165.35 
was applied to the payment of the notes of the plaintiff in error, and 
the remainder to the payment of other claims and liens on the prop- 
erty, and a debt due the purchaser from the plaintiff in error. T. E. 
Dougherty was the partner of the plaintiff in error in a grocery store 
situated next door to the bank. The évidence in the case fully jus- 
tified, as we think, the view entertained by the trial court, that no 
actual sale was made to Dougherty. At the time of that alleged sale 
the défendant in error was not at Valdez, and did not return there 
until the foUowing September. When she returned, she had nego- 
tiations and a settlement with the plaintiff in error, in which it was 
finally agreed that the conveyance of her property should stand as 
made, and that she should hâve the option within one year to re- 
purchase the same for $3,011.41, and that she should hâve a lease of 
the premises for one year. The amount which she then owed the 
plaintiff in error was adjusted. The plaintiff in error, in response to 
her request for a statement of the amount due on the notes, with 
interest, furnished her a statement, in which the interest on the notes 
was computed to October 1, 1904, the time of the settlement, at 2 
per cent, per month. There was évidence that in arriving at the set- 
tlement, the plaintiff in error said that the only thing he wanted was 
his money, and the défendant in error testified that at that time the 
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notes were discharged, and that, on the return thereof to her, she 
turned over her property. 

There being évidence to sustain the findings of the trial court, they 
must be regarded as the verdict of a jury, and must so stand in this 
court. 

The judgment is affirmed. 



BOREN V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1906.) 

No. 1,209. 

1. PEBJUKY— INDICTMENT FOR SUBORNATION. 

An indictment under Rev. St. § 5.395 [U. S. Comp. St. 1901, p. ZG54], 
for subornation of perjury eonsidered, and held good. 

2. Same— False Oatic— Timeeb and Stone Enthy. 

Under the provision of tlie act for the sale of tlmber and stone 
lands (Act June 3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 
1.546] ) , requiring an applicant for purchase thereunder to make oath 
that he has not "dlrectly or Indirectly made any agreement or contract 
in any way or manner" by which the title should inure in whole or in 
part to the benefit of any person except himself, sueh oath is false, 
and constitutes perjury where he has made an agreement to sell the 
land, whether written or oral ; its enforceability being immaterial. 

[Ed. Note. — For cases In point, see vol. 39, Cent Dig. Perjury, § 23.] 

3. Same— Subornation— Measure of Proof Requibed. 

The rule that under an indictment for perjury the défendant cannot 
be convicted on the uneorroborated testimony of a single witness is not 
applicable to a case of subornation of perjury. 

In Error to the District Court of the United States for the Northern 
District of California. 

The plaintiflf in error vcas jointly indicted with Harry W. Miller and 
Frank E. Kincart for subornation of perjury. The plaintiffi In error was 
tried separately and was found guilty of the flrst, second, third, and flfth counts 
of the Indictment. The counts are ail similar, differing only In the names 
of the persons subomed to perjury. The flrst count charges that the accussed 
"on the fourteenth day of Novomber, in the year of our Lord one thousand nine 
hundred and four, at Redding, in the county of Shasta, state and Northern 
district of California, then and there being, did then and there unlavrfully, 
willfully, knowingly, and feloniously procure, instigate, and suborn one John 
M. Layton to appear and talie an oath before one Franlî M. Swasey that a 
certain déclaration and affidavit by him, John M. Layton, subscribed was 
true, said déclaration and affidavit being then and there a matter In whieh 
the laws of the United States authorize an oath to be administered — ^that is 
to say, a sworn statement — for the purchase of tlmber and stone lands 
described therein as the northwest quarter of section eight, township thirty- 
two north, of range eight west, in the district of lands subject to sale at Red- 
ding, California, and said Frank M. Swasey was then and there an offlcer 
compétent to administer said oath — that is to say, the register of the 
United States land office at Redding — and that, in accordance with said pro- 
curement, instigation, and subornation, the said John M. Layton did ap- 
pear before the said Frank M. Swasey and take an oath that said déclara- 
tion and affidavit was true; and that the said Harry W. Miller, Frank E. 
Kincart, and William H. Boren, and each of them, did then and there un- 
lawfully, willfully, knowingly, and feloniously procure, instigate, and suborn 
said John M. Layton willfully and contrary to his oath to state and sub- 
scrihe in said déclaration and affidavit a certain false and untrue materlal 
144 ï\— 51 



802 144 FEDERAL EEBpRTER. 

statement that he, John M. Layton, had personally examined the lands men- 
tioned In said déclaration and affldavlt, and that he did net apply to pur- 
chase the land above described on spéculation, but in good faith to appro- 
priatè it to hls own exclusive use and benefit, and that he had not directly 
or indireçtly made any agreement or contract, or in any way or manner, 
with any person or persons whomsoever, by which the title he might acquire 
from the government of the United States may Inure in whole or in part 
to the benefit of any person except himself, which statemelnt he, John M. 
Layton, at the time of stating and subscribing the same, did not believe 
to be true and Imew to be untrue, In thls : that he, John M. Layton, had not 
personally examined said lands and had theretofore entered Into a con- 
tract for the sale of said land to the Washington Mill & Lumber Company. 
And that the said Harry W. Miller, Franli E. Kincart, and William H. 
Boren, and each of them, at the time of the aforesaid procurement, insti- 
gation, and subornation, well knew that the aforesaid statement was a false 
and untrue material statement, and well knew that said John M. Layton did 
not believe the same to be true." 

W. S. Burnett, Charles Page, Edward J. McCutchen, Samuel 
Knight, and Frank V. Cornish, for plaintiff in error. 
Robert T. Devlin and Alfred P. Bl^ick, for défendant in error. 

Before. GILBERT and ROSS, Circuit Judges, and HÂWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended that the indictment is fatally defective for want 
of proper assignment of perjury. No objection was made in the 
trial court to the indictment by demurrer, motion to quash, or in 
any other m'ànner until after the verdict. Thefeby the plaintiff in 
error waived ail objections which run to the mère form in which 
the éléments of crime are charged, or to the fact that the indictment 
is unartificially drawn. Dunbar v. United States, 156 U. S. 186, 
15 Sup. Ct. 325, 39 L. Ed. 390. The question, then, is whether some 
substantial élément of the crime charged has been oraitted. The 
essèntial éléments are: (1) that the testimony of tlie suborned wit- 
ness must be false and known to be false by him, and the truth of 
the matter so falsely testified to must be set forth; (2) the suborner 
must know or believe that the testimony of the witness about to 
be given will be false, and he must know or intend that the witness 
is to give the testimony corruptly or with the knowledge or belief 
of its falsity. Stewart v. State of Ohio, 22 Ohio St. 477; United 
Statesv. Dennee, 3 Woods, 39, Fed. Cas. No. 14,947. The indict- 
ment in the présent case in substiance, we think, meets those re- 
quirements. It allèges in the fiirst count, and ail the other counts 
are similar, that the défendants "willfully, knowingly, and feloni- 
ously suborned John M. Layton to appear and take an oath to the 
déclaration and affidavit" ■ ( describing it), and that the said John 
M. Layton did take an oath that such déclaration and affidavit was 
true. It allèges' that the "défendants willfully, knowingly, and fe- 
loniously procured and suborned said John M. Layton willfully and 
contrary to his oath to state in said déclaration a certain false and 
untrue material statement," etc., setting forth the statement, "which 
statement he, John M. Layton, at the time of stating and subscribing 
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the sariie, did not believe to be true and knew to be untrue, in this : 
that he, John M. Layton, had not personally examined said lands 
and had, theretofore, entered into a contract for the sale of said 
lands to the Washington Mill & Lumber Company," and that each 
of the défendants at the time of the aforesaid procurement, insti- 
gation, and subornation well knew that the aforesaid statement vvas a 
false and untrue materjal statement, and well knew that said John 
M. Layton did not believe the same to be true. In brief, it is charged 
in the indictment that John M. Layton committed perjury. Ail of 
the essential éléments of the perjury are set forth— the false swear- 
ing, the untruth of the statements sworn to, and the truth in regard 
to the matters concerning which such false oath was given. It also 
charges that the défendants willfully, knowingly, and feloniously 
procured him to make the oath that they knew and understood that 
the statement was false, and knew that he did not believe the same 
to be true. The guilty knowledge on thé part of the suborners is 
thus set forth, together with their knowledge and intent that the 
witness should make the afBdavit corruptly and with knowledge or 
belief of its falsity. The objection that there is no allégation that 
Layton did swear to the statements recited in the affidavit is not 
well taken, for it is distinctly charged that the said John M. I^ayton 
did appear before the said Frank M. Swasey and did take an oath that 
said déclaration and affidavit was true. The décision of this court 
in Bartlett v. United States, 106 Fed. 884, 46 C. C. A. 19, relied upon 
by plaintiff in error, is not in point. In that case the indictment was 
held defective for failure to allège the truth of the matter concern- 
ing which the alleged false oath was made. Hère the truth of the 
matter is distinctly alleged. 

The point is made that none of the counts states the time when the 
perjured affidavits were made, and that none of the counts allegcb 
that the persons making the alleged false affidavits were sworn. We 
find no merit in thèse objections. The charge in each count is that 
on November 14, 1904, each of the persons named in the various 
counts was procured to appear and take oath before Frank M. 
Swasey, register of the United States land office at Redding, and 
did appear before said Frank M. Swasey and take an oath that said 
déclaration and affidavit was true. 

It is contended that none of the counts allèges that the persons be- 
fore whom the respective oaths were taken was at the time of ad- 
ministering the oaths an officer compétent to administer them. This 
objection, too, is unsupported by the record. The first three counts 
allège that Frank M. Swasey was then and there an officer compé- 
tent to administer said oath — that is to say, the register of the United 
States land office at Redding — and the fifth count allèges that S. N. 
Witherom was then and there an officer com.petent to administer 
such oath — that is to say, the deputy clerk of Shasta county, Cal. 

It is objected, further, that none of the counts allèges that at the 
time of the alleged false swearing the matter was one in which the 
laws of the United States authorize an oath to be administered. 
The indictment recites: 
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"Saia déclaration a,nd afBdavlt belng then and there a matter In whlcli fh& 
laws of the United States authorize an oath to be admlnlstered, that is to 
say, a sworn statement for the purchase of timber and stoue lands described 
therein," etc. 

It has been held that such an allégation is unnecessary (Babcock 
V. United States [C. C] 34 Fed. 873) ; but, if it were necessary, 
the indictment sufficiently sets it forth. 

It is contended that there was no proof of any of the éléments of 
the crime charged against the plaintiff in error. No objection was 
made on the trial to the submission of the case to the jury, nor was 
the court requested to instruct the jury to return a verdict of not 
guilty. If, as contended by the plaintiff in error, under the au- 
thority of Clyatt v. United States, 197 U. S. 207, 35 Sup. Ct. 429, 
49 L.' Ed. 726, we are to examine the testimony to see if there was 
évidence to justify the jury's verdict, we hâve no difficulty in find- 
ing in the record évidence" which, if credited by the jury, was suffi- 
cient to sustain their finding. There was évidence tending to show 
that the plaintifif in error and his codefendant Miller, were operat- 
ing together to procure entrymen to take up the lands described 
in the indictment; that in so doing they claimed to be the agents of 
the. Washington Mill & Lumber Company; that the plaintiff in error 
represented himself to be the timber cruiser of that company; that 
he and Miller were together at Redding on the day when the false 
oaths were taken; that they were there for the purpose of meeting 
the applicants who are named in the indictment; that they had with 
them the forms for applications, and Miller filled them out in pur- 
suance of verbal agreements made with the applicants, whereby the 
latter were to be paid $8 per acre for the land as soon as they 
proved up. There was évidence that they both knew that the 
applicants had not seen the land described in their respective ap- 
plications, and that they knew that each of the applicants had made 
such verbal agreement for the sale thereof. There was évidence 
that the plaintiff in error told some of the applicants that if they 
were asked at the land ofBce where the land was to say it was on 
Grass Valley Creek, and that he told one of them to keep the papers 
out of sight for the reason that perhaps the government agents 
would be in the land office, and said, "If the government agent is there, 
I will give y ou the wink," and that to another he said, "If they ask 
you if you hâve viewed the land, tell them you hâve viewed it." 
There was évidence that the plaintiff in error went to the land office 
with the applicants mentioned in the first three counts of the indictment, 
and that he told the applicant named in the fifth count to take his 
oath before the county clerk, for the reason that there would not be 
so many questions asked there. 

It is urged that the proofs fail to show that the applicants at the 
ïime of making- their respective oaths had enter ed into an agree- 
ment to dispose of their claims in violation of the law, for the rea- 
son that their agreements, if any were made, were oral, and were not 
enforceable. We find no merit in this contention. The language 
of Act June 3, 1878, c. 151, § 2, 20 Stat. 89 [U. S. Comp. St. 1901, 
p. 1546], requires an oath of the applicant "that he has not directly 
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or indirectiy made any agreement or contract in any way or man- 
ner." This makes it dear that the oath may be false, whether made 
tinder an oral understanding or agreement or under an agreement 
in writing signed by the parties. Nor is there merit in the conten- 
tion that the written instruments were not admissible in évidence, 
for the reason that they were not signed by or on behalf of the mill 
Company. They were ail signed by the respective locators, and one 
was signed also by Miller as agent of the company. By their lan- 
guage thèse instruments tended to prove that they were made before 
the locations were made and for the purpose of expressîng the terms 
of the prior verbal agreements. ' That which was signed by Layton 
reads as follows: 

"D. C. McWhittier, Président H. W. Miller, Agent 

"Office of the Wasliington Mill & Lumber Company. 
"We, the Washington Mill & Lumber Company, desiring to acquire timber 
and stone land in Northern California, and John M. Layton wishlng to ex- 
haust his rights under the timber and stone act: New, therefore, we agrée 
with sald John M. Layton to tabie the said claim at time of final proof at 
$8.00 (eight dollars) per acre, said John M. Layton to locate the N. ^^|. 
quarter section 8, township 32 N. range 8, and we will advanee said John 
M. Layton $500.00 (flve hundred dollars), and upon the assignment of said 
claim to us we will pay the said John M. Layton the remainder of said 
money. This agreement to be signed by said John M. Layton and counter- 
signed by the company's agent and deposited in escrow until the day of 
transfer. In witness whereof we hereunto set our hands and seals this, the 
14 day of Nov. 1904." 

"^t is urged that there is not sufficient évidence to sustain the ver- 
dict, for the reason that the proof of each count consists of the tes- 
limony of a single witness. It is true that under indictments for 
per jury the generally accepted rule is that the accused cannot be 
convicted on the uncorroborated testimony of a single witness. The 
reason assigned is that the same effect is to be given to the testi- 
mony of the party accused as to that of the accusing witness, and 
the proof would be merely the oath of one person against that of 
another. The reason of the rule in the form in which it is expressed 
does not apply to a case of subornation of perjury such as the présent 
case for the reason that hère the testimony does not consist of the 
oath of one person against that of another. The testimony of each 
witness for the government involves, it is true, the impeachment of 
his own former sworn statement, but it is direct évidence against 
the accused as to his instigation of the perjury. We find that in 
People v. Evans, 40 N. Y. 1, it was held that subornation of perjury 
may not be proven by the uncorroborated testimony of the person 
suborned. The contrary was held by Judge Deady in United States- 
V. Thompson (C. C.) 31 Fed. 331. In State v. Renswick, 85 Minn. 
19, 88 N. W. 22, it was held that, where it is sought to establish 
by his own testimony the perjury of the person suborned, his testi- 
mony must be corroborated, but that the fact that the accused 
suborned or induced him to commit the crime may be established 
by the uncorroborated testimony of the witness if it satisfies the jury 
beyond a reasonable doubt. If corroboration of the testimony of the 
witaesses in this case as to their perjury in making their oaths was 
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necessary, we find corroboration in the évidence which is in the 
record. The alleged perjury consisted in two false statements of 
façt : First, that the witnesses had viewed the laiid ; and, second, 
that they had net entered into an agreement for its disposai. Two 
of the witnesses testified that, on their making the objection to Mil- 
ler and the plaintiff; in error that they had not seen the land, Miller, 
in the présence of the plaintiff in error, promised thern, after their 
oaths had been made, to take them out to view it. The plaintiff in 
error, in testifying on his own behalf , admitted that he heard that 
promise made. There is corroboration, also, of the fact that agree- 
ments had been made for the disposai of the land in the written in- 
struments produced in évidence, instruments which purported to 
be the written promises of the company which the plaintiff in error 
claimed to represent, whereby the company was to purchase the 
land from the applicants at $8 per acre. In addition to this, there 
is the fact that the plaintiff in error testified at length on his own 
behalf, whereby the jury had the opportunity to observe his de- 
meanor and manner of testifying. In such demeanor and manner 
of testifying, as well as in the substance of the testimony as it ap- 
pears in the record, the jury may hâve found corroboration of the 
testimony of the witnesses for the United States. Such corroboration 
was heldsufficient in State v. Miller, 24 W. Va. 802. The charge 
of thé court to the jury is not before us, and we must assume that 
it includéd appropriate instructions as to the proof necessary to sus- 
tain a conviction. In view of thèse considérations and the fact that 
thè objection now urged was not presented to the court below, and 
is not eVen includéd in the assignments of error, we do not feel jus- 
tified on that groimd in disturbing the verdict. 
The -j'udgment is afRrrried. 



ST. LOUIS SOUTHWESTERN EY. CO. v. HARVET. 
(Circuit Court ot Appeals, Eiglitti Circuit. Marcli 19, 1906.) 

No. 2,285. 

1. Masteb and Servant— Négligence— Acts ov Servant Must be Within 

ScopB OF His Employment and in the Business of Masteb in Obdeb 
TO Charge Laiter. 

Two Indispensable conditions of the liabllity of a master for the négli- 
gent aets of a servant are that they shall be within the scope of the lat- 
ter's employment and that they shall be done in conducting the business 
of the master. If a servant step aside from the business of his master 
for never so short a time to do an act that is not a part of that business, 
the relation of master and servant is for the time suspended, and the 
acts of the servant during this inferval are not the master's but his own. 

[Ed. Note. — For cases In point, see vol. 34, Cent. DIg. Master ànd Serv- 
ant, §§ 1209, 1217-1224.] 

2. Samb — Liabilitt of Masteb not Created et Seevant's Use of His Facili- 

TiEs Without His Consent. 

The use by a servant, in the commission of a tortious act and while 
pursulng his own affalrs, of cars, englnes, or facllities of the master, 
without the latter's consent, but wbich the servant could not hâve pro- 
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cured in the absence of the relation of master and servant, Is Insufflcient 
to eliarge the master wlth Ilability for tlie acts of the servant. 

[Ed. Note. — For cases in point, see vol. 34, Cent Dig. Master and Serv- 
ant, i 1225.] 

3. Same — Facts — Décision. 

A straw boss and some members of a gang of laborers, which was en- 
gagea in surfacing and repalring track, tooli a hand car and drove it to 
town about three miles south of their place of worli and camp at about 
four in the afternoon. About eight in the eveuing some members of 
another gang, which was engaged in relaying tlie track near the place 
of work of the former gang, were taking some sick workmen to the 
town upon a hand car, when they collided with the flrst car which was 
retuming without any light upon'it. The raies and practice of the Com- 
pany prohibited the allowance of a hand car upon the track, without the 
permission of a foreman, but the men sometinaes used them without his 
knowledge. The worklng hours of the men ceased at six in the after- 
noon. ïhe foreman of the men on the dark car testified that they were 
not engaged in the business of the master, and that the hand car was 
not on the track with his knowledge or consent after six in the evening. 
Held, the acts of the men on the dark car after their hours of work 
had ceased were not within the scope of their employment, nor in the 
business of the company, and the latter was not liable for them. 

[Ed. Note. — For cases In point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 1223-1225.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

W. T. Wooiridg-e (S. H. West and F. G. Bridges, on the brief), 
for plaintiflf in error. 

Trimble, Robinson & Trimble, and J. H. Harrod, for défendant 
in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. On March 3, 1903, two gangs of 
laborers were at work for the St. Louis Southwestern Raiiway Com- 
pany, the défendant below, at a point about three miles north of 
Jonesboro in the state of Arkansas. The plaintiiï below, Sam J. 
Harvey, was a member of a gang which was engaged in taking up 
old rails and laying new ones and the foreman of his gang was one 
Redding. The other gang was engaged in surfacing and repairing 
the roadbed about a quarter of a mile north of Redding's gang, and 
W. J. Bridges was its foreman. The hours of work for the men in 
thèse gangs were from 7 in the morning until 6 in the evening. 
It was contrary to the rules and practice of the company to permit 
a hand car upon the raiiroad track without the permission of a fore- 
man. About four in the afternoon a hand car operated by a straw 
boss or assistant foreman and some members of Bridges' gang passed 
south towards Jonesboro. After the men in Redding's gang had 
completed their work for the day, and about 8 in the evening their 
foreman sent the plaintifif and four or five other laborers in charge 
of an assistant foreman upon a hand car to Jonesboro to carry some 
sick workmen. The plaintiiï was in charge of a red light and a 
white light upon the front of the hand car. He placed the red light 
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on the car, sat down by the side of it, hung his feet over the front 
end of the car and held the white light upon one of his legs. The 
evening was dark and at a point about two miles north of Jones- 
boro they collided with the hand car in possession of the members 
of Bridges' gang which was coming north without any light upon it 
and the plaintifï's legs were caught between the cars and seriously 
injured. He brought this action against the company to recover 
damages upon the ground that he was injured by the négligence 
•of those members of Bridges' gang who were operating the dark 
car. At^the close of the évidence counsel for the défendant re- 
quested the court to instructthe jury to return a verdict in its favor. 
This request .vas refused, and this refusai is assigned as error. 

Conceding, without considering or deciding the question, that the 
men upon the dark car belonged to the classes of servants for whose 
acts of négligence the master is liable under the statutes of Arkansas, 
the burden of proof was upon the plaintiff to establish the fact that 
at the time and place of the collision thèse men were running the 
car in their possession in the discharge of a duty of their employment 
as servants of the corporation. The first question for considération 
in the case, therefore is, was there any substantial évidence at the 
trial sufficient to sustain a finding of the jury that this fact existed? 
It is not enough that there was évidence that thèse men were engaged 
in the business of the corporation during their working hours or at 
other times or places, but it was necessary to produce évidence that 
they were thus employed at the time and place of the collision. The 
finding of this fact required an affirmative answer to two questions 
which conditioned it, was there substantial évidence that the act of 
operating this car upon the railroad upon its northward trip from 
Jonesboro in the dark at 8 o'clock in the evening was within the 
scope of the duty assigned to thèse men under their employment? 
for if it was not the master was not liable for their acts in that regard 
although those acts were done during the time of their engagement 
about the business of their master. Bowen v. Illinois Central R. Co. 
(C. C. A.) 136 Fed. 306, 311-316, wherein a station agent while deliver- 
ing a package at the window of his office shot the addressee, and the 
company was held to be exempt from liability because the act was 
nùt within the scope of his duty; Walker v. Ry. Co., 131 Mo. 575, 
584-588, 26 S. W. 360, 24 L. R. A.. 363, 42 Am. St. Rep. 547. The 
second query is, was there substantial évidence that the act of run- 
ning this car upon the track at night without a light was done in the 
conduct of any of the business of the master? for if a servant step 
aside from the business of his master for never so short a time to do 
any act that is not a part of that business the relation of master and 
servant is for the time suspended and the acts of the servant during 
that interval are not his master's, but his own. Benson v. Chicago, 
St. P., M. & O. Ry. Co., 78 Minn. 303, 307, 308, 80 N. W. 1050 ; Baker 
V. Kinsey, 38 Cal. 631, 633, 99 Am. Dec. 438 ; Georgia Railroad Co. v, 
Wood, 94 Ga. 126, 21 S. E. 288, 47 Am. St. Rep. 146. 

Nor does the fact that servants guilty of a tortious act make use 
of the master's cars, engines, or other facilities, which they could not 
hâve obtained in the absence of the relation of master and servant, 
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to commit it, while pursuing their own ends exclusively, charge the 
master with liability for their act in the absence of his Knowledge or 
consent to such use. Chicago, St. P. M. & O. Ry. Co. v. Bryant, 
65 Fed. 969, 973-975, 13 C. C. A. 349, 253-355, where a yardmaster 
took an angine and a passenger car upon the track of the railroad 
Company at night after his hours of labor were over without the 
knowledge of his master, and caused a collision which killed some 
and injured others of those he was transporting for his and their 
purposes (Mitchell v. Crassweller, 13 C. B. 237) ; in which a carman 
whose duty it was to put the horses and cart of his master in his 
stable after the day's work was completed obtained the keys of the 
stable for that purpose, and then drove in another direction on his 
own business without the consent of his master, and on his return 
drove his master's horse and cart against, and injured a third person. 
The master was held to be exempt from liability for this injury 
(Cousins V. Railway Ce, 66 Mo. 573) ; wherein the superintendent 
of the Company took an idle locomotive from its roundhouse in the 
night and ran it 3^ miles for a doctor for a sick neighbor. On the 
way he carelessly drove the engine upon, and killed the plaintiff's 
mule, but the Suprême Court of Missouri held that the company 
was not liable for the damage. Morier v. Railway Co., 31 Minn. 
351-353, 17 N. W. 953, 47 Am. Rep. 793 ; Campbell v. City of Provi- 
dence, 9 R. I. 363 ; Garretzen v. Duenckel, 50 Mo. 104, 107, 111, 11 
Am. Rep. 405; Chicago Consol. Bottling Co. v. McGinnis, 86 111. 
App. 38, 40; Snyder v. Railway Co., 60 Mo. 413, 419. 

The évidence upon the questions whether or not the men upon the 
dark car were running north from Jonesboro at 8 in the evening with 
the consent of their master, within the scope of their employment,. 
and in the business of their employer, was this: The plaintiff's wit- 
nesses testifled that hand cars were not allowed upon the railroad 
track without the permission of the foremen, but that the men some- 
times took and used them without their knowledge, that the hours 
of work of Bridges' gang were from 7 in the morning until 6 in the 
evening, that about 4 in the afternoon a straw boss and some men- 
of his gang went to Jonesboro with a hand car, that the work in 
which Bridges' gang was engaged was surfacing the track, that the 
witnesses for the plaintifï did not know whether the men who used 
this car were then working for the company or not, and that the 
cars collided at 8 in the evening when the car with Redding's men 
was going south to carry some sick workmen, and the other car was 
coming north without any light upon it. Bridges testified that he 
had 19 men in his gang, and that some of them were not at work on 
the day of the accident, that he had four hand cars, and was using 
three; that he sometimes sent men on a hand car to Jonesboro to get 
tools, but whenever he did so he sent them at such times that they could 
come back to his camp by 6 in the afternoon ; that he might hâve sent 
a car to Jonesboro on the day of the accident, but that if he had 
done so the men with it would hâve returned by 6 o'clock, that if 
he had sent them and they had not returned by 6 they would not 
hâve been in the service of the company thereafter during that night;. 
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that he sent no car, and gave no permission for any car to go to 
Jonesboro on that day, and that if one went, it was without his knowl- 
edge or consent; that he knows he did not send a car to Jonesboro 
that day for tools, because- his tools were sent to him at the camp ; 
that he heard of the collision and injury the next day; that he does 
not remember sending out any car, or permitting any car to go to 
Jonesboro on that day, and that if he had sent a car, or had per- 
mitted one to go he would çertainly hâve remembered it the next 
day aftçr he heard of the accident. There is no other material évi- 
dence in the case upon thèse issues, and this testimony is insuffîcient 
to svistain a finding that the men on the dark car were either acting 
within tjhe scope of their .employment or transacting the business 
of the défendant at 8 in the evening when they were returning from 
Jonesboro. and caused this collision. The scope of the duties of 
their employment was prima facie limited to surfacing and repairing 
the railroad track. The time of their engagement was from 7 in the 
morning until 6 in the evening. After the latter hour, and while 
they were not surfacing the track, they were presumptively without 
the service of their master, pursuing their own afïairs exclusively. 
The facts that they could not hâve had possession of the hand car 
without the consent of the foreman, Bridges, or a violation of the 
rules of the company, and that Bridges might hâve sent them to 
Jonesboro for tools at 4 in the afternoon, are insuffîcient to over- 
come thèse presumptions , the fact, so suggestive of surreptitious 
use of the car> that they were running it in the night without lights, 
and the positive testimony of Bridges, the only witness in the case 
who knew that this car was not out after 6 on that evening with his 
knowledge or consent, and that if thèse men were operating it after 
that hour they were not then engaged in any part of the business of 
the company, but were attending to their own afïairs exclusively. 
The insufficiency of the évidence upon thèse issues is fatal to the 
verdict, and renders the considération of other questions in the case 
unnecessary. 

The judgment below is accordingly reversed, and the case is re- 
manded to the Circuit Court, with instructions to grant a new trial. 
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Circuit Court of Appeals, Eighth Circuit March 21, 1906.) 

No. 2,288. 

1. CouETS — Fbdbeal Courts — State Rtjles of Propeety Peevail in. 

Ruies of property established by the construction by tlie highest judi- 
clal tribunal of a state of its Constitution or statutes prevail in the 
fédéral courts where no question of right under the Constitution and 
laws of the nation, and no question 6f gênerai or commercial law Is in- 
volved. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 958. 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin. 11 C. G. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 
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2. MOKTGAGE— FORECLOSURE SaLES IN IlXINOIS — OwNER OF ReNTS AND PeOFITS 

DuRiNQ Rédemption Period. 

During the period of rédemption from forclosure and exécution sales 
of real estate In Illinois the mortgagor or judgment debtor is entitlert to 
tlie possession and rents and profits of the property. The purchasei" has 
a lien for the amount of his, bid and interest during this period. If no 
rédemption is made the title he acquires at the expiration of the period of 
rédemption relates back to the beginniug of his lien to eut off inter- 
vening incumbrances, but it does not divest the mortgagor or judgment 
debtor of, or vest in the purchaser the right to the possession or to the 
rents and profits during the period of rédemption. 

[Ed. Note. — For cases in point, see vol. 35, Cent. Dig. Mortgages, §| 
1562, 1567.] 

3. Same — A Jtjdgment Creditor Who Redeems Has the Same Rights as a 

PUECHASEE. 

A judgment creditor who redeems from a foreclosure or exécution sale 
under the statutes of Illinois buys the lien of the purchaser and seeures 
no more or less rights than the purchaser would hâve acquired if no 
rédemption had been made. 

4. Same — Coal in Mine is Real Estate and Sub.ject to Rédemption. 

Coal lying under land in its natural deposit is real estate and fore- 
closure and exécution sales thereof are subject to rédemption. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Mines and Min- 
erais, § 134.] 

5. Mines and ,Minebals— Rents and Profits of — What are. 

The coal and other materials derived from the ordinary and reason- 
able opération of open coal mines, iron mines, lead mines, gravel banks, 
clay pits, stone quarries, slate quarries, sait works, oil vrells, and other 
property of this character which diminishes in quantity and value by use, 
constitute the rents and profits thereof, and not the body of the property, 
and belong to the owners of the former and not to the ovs'ners of the 
latter. 

6. Mortgage — Foreclosure Sale of Mine — Right of Judgment Creditob Who 

Redeems to Coal Mined During Rédemption Period. 

A judgment creditor who redeems from a foreclosure sale of mort- 
gaged coal In an opened mine under the statutes of Illinois is not en- 
titled to recover damages from a receiver in the foreclosure suit for his 
extraction of coal from the mine by ordinary and reasonable mining 
opérations during the period of rédemption. 

7. Courts — Opinions — General Statements Not Authoritative Beyond 

Question at Issue. 

General expressions in the opinions of courts are not authoritative be- 
yond the questions which they were considering and deciding when they 
used them. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 335.] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

William McNett (Walter McNett, on the brief), for plaintifï in 
error. 

Nathaniel T. Guernsey, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The statutes of Illinois provide that 
the mortgagor may redeem from a foreclosure sale of his real estate 
at any time within 12 months after the date of the sale, and that if 
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he fails to do so any of his Judgment creditors may make a rédemp- 
tion within three months after the expiration of the 12 months by 
paying the aiiiount bid at the sale and interest. If no rédemption is 
made, the deed to the purchaser issues after the expiration of the 
period of rédemption. % Starr & C. Ann. St. 111. 1896, c. 77, §§ 18, 
20, 31. 

The assigner of the plaintiflf, a judgment créditer of the mortgagor, 
redeemed f rom the foreclosure sale of mortgaged coal underlying 80 
acres of land in the state of Illinois, and afterwards conveyed to the 
plaintiflf both the coal under the land and its claim for damages for 
the removal and conversion of coal mined during the period of ré- 
demption. The foreclosure sale was made on November 25, 1899, 
and the rédemption on February 25, 1901. In the foreclosure suit 
the défendant liad been appointed a receiver of the mortgaged prop- 
erty, and during the period of rédemption he operated the mine in 
which the mortgaged coal was situated without the authority or con- 
sent of the mortgagor. No shaft had been sunk or mine opened from 
the surface ôf the land under which the coal lay, but it was accessible 
through the mine of an adjoining owner, and the mortgagor had 
caused the coal to be mined through this adjacent property before any 
receiver was appointed. The receiver extracted the mortgaged coal 
in the same way. Between December 9, 1899, and June" 6, 1901, the 
défendant, as receiver in the foreclosure suit, mined and converted 
to his own use, without the authority or consent of the mortgagor, 
50,000 tons of coal, and thereby diminished the coal in the mine by 
that amount. There was no statement in the pétition of the amount 
of coal, if any, which was mined subséquent to the rédemption, and 
for that reason no cause of action was stated, unless the plaintiff was 
entitled to recover for coal extracted during the rédemption period. 
The court below sustained a demurrer to a pétition of the plaintifï for 
damages which disclosed the foregoing facts, and this ruling is chal- 
lenged as error. 

Is a judgment créditer who redeems from a foreclosure sale of 
mortgaged coal in an opeh mine under the statutes of Illinois entitled 
to the coal extracted therefrom in the ordinary and reasonable work- 
ing of the mine during the period of rédemption? This question must 
ht answered by the décisions of the Suprême Court of Illinois, for the 
Tulès of property establisHed by the construction by the highest judicial 
tribunal of a state of its Constitution or statutes prevail in the fédéral 
«courts where no question of right under the Constitution and laws of 
!the nation and no question of gênerai or commercial law is involved. 
Détroit v. Osborne, 135 U. S. 492, 10 Sup. Ct. 1012, 34 L. Ed. 260 ; 
Percy v. Cockrill, 4 C. C. A. 73, 82, 53 Fed. 872, 877; Madden v. 
Lancaster Co., 13 C. C. A. 566, 570, 65 Fed. 188, 192; Union Pac. 
R. Co. v. Reed, 25 C. C. A. 389, 394, 80 Fed. 234, 239. 

In Stephens v. Illinois Mutual Fire Ins. Co., 43 111. 327, 331, the 
-question was whether the title of the mortgagor _was divested before 
:the expiration of the period of rédemption by the foreclosure sale 
so that his grantee could not recover of the Insurance company the 
•value of improvements upon the mortgaged property which were 
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insured for his benefit, as owner beforé the foreclostire sale, and 
which were destroyed by fire during the period of rédemption. The 
court decided that he held the title to the property during the period 
of rédemption and that he could recover. It said: 

"In this State, the purchaser under a sheriff's sale, upon judgment and 
exécution, or at a master's sale, on foreclosure of a mortgage, acquires by his 
purchase no new title to the premises until the period of rédemption bas 
passed and he is entitled to a deed. His deed will relate back, it is trne, to 
the beginning of his lien, in order to eut ofl: intervening inoumbranees, but it 
will not carry back the absolu te divestiture of title, as is évident from the 
fact, that neither judgment debtor nor mortgagor can be called to account 
for rents and profits. His title becomes absolute only when his right to a deed 
accrues. If it is a sale under a decree of foreclosure, the mortgagor still bas 
the estate of a mortgagor, with tbis qualification, that the amount and time 
of rédemption hâve become absolutely flxed by the decree and sale, and his 
estate will be absolutely divested if he fails to redeem within the allotted 
time." 

In Rockwell v. Servant, 63 111. 434, 427, the issue was whether the 
time limited by the statute for the commencement of an action of 
ej'ectment commenced to run in favor of one Seymour, the purchaser 
at the foreclosure sale, and against the heirs of the mortgagor, at the 
date of the sale or at the time of the expiration of the period of 
rédemption, and the Suprême Court of Illinois said: 

"The heirs in possession were not liable for use and occupation, or to ac- 
count for rents and profits, until Seymour was entitled to his deed. And had 
the latter been and remained in possession after the rendition of the judgment, 
he would hâve been bound to account for rents and profits until the time for 
rédemption had expired, precisely as tbough he had been in possession as 
mortgagee, and there had been no judgment rendered." 

And that court held that the time limited did not commence to run 
until the period of rédemption expired. 

In Locey Coal Mines v. Chicago, W. & V. Coal Co., 131 111. 9, 18, 
31, 23 N. E. 503, 8 L. R. A. 598, a sale in one parcel under a decree 
upon a creditors' bill had been made, without the right of rédemption, 
■of 280.31 acres of mining lands, of the coal under 211.71 acres of 
other land and of the personal property used in operating the mines. 
The court decided that "the right which the défendant had acquired 
prior to the filing of the bill to the coal under the 211.71 acres is an 
interest in land and is in its nature real property"; that this interest 
in coal and the other real estate involved in the suit should be sold 
separate from the personal property and subject to the debtor's stat- 
utory right of rédemption. The main issue in this case was whether 
or not the défendant was entitled to this right of rédemption. Before 
the decree was rendered a receiver had been appointed who was oper- 
ating the mines. In the opinion the court states that it was sug- 
gested in argument that there ought to be no right of rédemption be- 
cause neither the receiver, the défendant, nor the purchaser could be 
permitted to operate the mines during the period of rédemption and 
they would consequently become seriously injured unless the water 
was kept out of them and fresh air was supplied to them at an ex- 
pense of $400 per month. The court then proceeds in this way; 
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"This expense should Bot ! be , botne by the recelver, as he can no longer 
work the mines, since hig doing so would simply be a subtraction or taliing 
away of a portion of the prôperty sold. The défendant, beiipig insolvent and 
presuniably unable in any event to redeem, wbuld hâve no Inducement to in- 
eur such expense, since for the same reàson above stated, it could not be 
permitted to operate the mines during the period of rédemption. The pur- 
chaser, on thie other hand, ,wo^i(ï be entitled to possession only after the ré- 
demption had expired, and so çould not legally enter upon the mines for the 
purpose of protecting them from détérioration." 

Counsel for the plaintiff in the action under considération rely with 
great confidence upon the extract from this opinion just quoted to 
sustain a contention which they make that the opération of the mine in 
which the mortgaged coal in controversy was situated was a sub- 
traction of a part of thé pfbpérty sold and not the taking of its 
ordinary rents and profits. The quotation appeàrs to us, however, 
to be, not an expression of the opinion of the Suprême Court of 
IlUnois, but a statement by that court of the contention of counsel 
in that case and this view is confirmed by the fact that the established 
rules of law are in conflict with some of the statements in this ex- 
tract as will be demonstrated' în a latef part of this opinion and by 
the fact that the next sentence in the opinion of that court appears 
to be its answer to the speçious argument of counsel which it had 
been reciting. That sentence reads : 

"Thèse inconveniences doubtless may arise, but they do not, in our 
opinion, justify the court in disregarding or overriding a plain and 
positive mandate of the stàtute." 

. In Davis v. Dale, 150 111. 239, 243, 244, 37 N. E. 215, 216, a re- 
ceiver had been appointed in a suit to foreclose a mortgage and em- 
powered to take possession of the mortgaged prôperty and to collect 
its rents and profits. He continued to do so after the prôperty had 
been bid ofif at the foreclosure sale for the full amount of the decree. 
At the end of the period of rédemption he had a net balance of 
$2,074.21 in his hands and the purchaser asked for an order upon him 
tha-t he should. pay the taxés upon the mortgaged prôperty which had 
accrued during the period of rédemption. The court refused the 
request and said: 

"The grantor in the deed of trust, or the owner of the equity of rédemption, 
was entitled to the possession of the premiseS, and to receive the rents, issues 
and profits thereof, after the sale and until the time of rédemption expired. 
• * * In any event, the possession of the receiver, and his receipt of the 
rents and profits arising from the prôperty, wouid be for the benefit of the 
person entitled to the ; same, so that the parties acquired no additional right 
because the fund is ih the hands of the rçceiver. * * * The purchaser at 
the sale took as a stranger whatever title was authorized by the decree to 
be sold. By law he became entitled to ail the right, title and interest of the 
mortgagor in the premises, if no rédemption was made in the time and 
manner prescriiDed by the statute, and, necessarily toolc the estate eharged 
with, ail the iiifirmities of title, and snbject to ail , prier liens to which it 
wouïd hâve been subject in thé hand» of the mortgagor. He was required to 
know that the mortgagor would be entitled to the possession, and rents. issues 
and profits, of the premises pending the running of the period of rédemp- 
tion." 

From the statutes and décisions to which we hâve now adverted 
theye rules of prôperty in the state of Illinois may be safely deduced. 
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Coal underlying land in its natural deposit is real estate, and any 
foreclosure or exécution sale of it is subject to rédemption to the 
same extent as a foreclosure or exécution sale of any other real estate. 
During the period of rédemption the purchaser at such a sale acquires 
no title, right of possession, or right to the rents and profits of the mort- 
gaged property. He has a lien thereon for the amount of his bid 
and interest. Stephens v. Mutual Fire Ins. Co., 43 111. 327, 336 ; Rock- 
well V Servant, 63 111. 424, 427, 429 ; Ogle v. Koerner, 140 111. 170, 
29 N. E. 563, 566. The mortgagor or judgment debtor has the right 
of possession and the right to the rents and profits of the mortgaged 
property during the period of rédemption. The title which vests in 
the purchaser at the expiration of that period, in the absence of ré- 
demption, relates back to the beginning of his lien to eut ofif interven- 
ing incumbrances, but it does not divest the mortgagor or judgment 
debtor of his right to the possession and to the rents and profits of the 
property sold during the period of rédemption. Stephens v. Illinois 
Mutual Fire Ins. Co., 43 111. 327, 331 ; Hardenburg v. Beecher, 104 
Pa. 20, 23, 24; Garrett v. Dewart, 43 Pa. 342, 82 Am. Dec. 570. 

A judgment creditor who makes a rédemption under the statutes of 
Illinois buys the lien of the purchaser at the foreclosure or exécu- 
tion sale and secures no more or less rights than the purchaser would 
hâve acquired if no rédemption had been made. The taking by a re- 
ceiver appointed in the suit in which the sale is made of the rents 
and profits or of a part of the body of the property during the ré- 
demption period does not afïect the rights of the parties, but he holds 
the property he thus takes for the benefit of the party to whom it of 
right belongs. The resuit of the application of thèse rules to the 
action under considération is that the rents and profits of the mort- 
gaged coal during the period of rédemption were the property of 
the mortgagor and neither the purchaser at the sale nor the judgment 
creditor who subsequently redeemed from that sale ever acquired any 
right to, or interest in them. The only remaining question is, was the 
coal which tlie receiver mined during the period of rédemption a 
part of the rents and profits of the mortgaged property or was it a 
part of its corpus? If it was the former, the plaintiff is not entitled 
to recover. If it was the latter, he may hâve a right of action. 

Rents and profits are commonly derived from coal mines, iron 
mines, gravel banks, clay pits, lead mines, stone quarries, slate quar- 
ries, sait works, oil wells* and other similar properties by working 
them, and thereby extracting a portion of the valuable deposits they 
contain and diminishing the quantity and value of the minerais or 
other materials in the mine. The opération of such mines, quarries 
and deposits necessarily subtracts portions of them and tends to ex- 
haust them, but the law which gives to the tenant for life, the widow 
and the mortgagor rents and profits, or a portion of them, applies 
equally to property of this character and to real estate which yields 
income without diminution. It is ,much more difficult to draw the line 
of démarcation between the rents and profits and the corpus of prop- 
erty of this nature than it is to separate the rents and profits of a 
farm, a tenement or an office building from the body of the property 
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itself. This rational rule has, however, been establîshed for thîs pur- 
pose, without substantial conflict, by the concurring wisdom of courts 
and judges. The coal, iron, or other materials derived from the or- 
dinary and reasonable opération of opened coal mines, iron mines, 
lead mines, gravel banks, clay pits, stone quarries, slate quarries, sait 
Works, oil wells, and other property of this character which diminishes 
in quantity and value by its use, constitute the rents and profits 
thereof, and not the body of the property, and belong to the owners 
of the former and not to the owners of the latter. Neel v. Neel, 19 
Pa. 323, 328, and cases there cited; Hârdenburg v. Beecher, 104 Pa. 
20, 23, 24; Gaines v. Green Pond Iron Min. Co., 33 N. J. Eq. 603, 
611, 613; Stoughton v. Leigh, 1 Taunt. 402; Coates v. Cheever, 1 
Cow. (N. Y.) 474 ; Lenfers v. Henke, 73 111. 405, 24 Am. St. Rep. 263 ; 
Ward V. Carp River Iron Co., 47 Mich. 65, 69, 70, 10 N. W. 109 ; 
2 Freeman on Executions, § 323. The reason for this rule is that 
the opening and opération of a mine or a clay pit makes the ordinary 
product of its working the rents and profits of the property and estops 
ail who own or deal with it from denying this conclusion. The rule 
has no application to mines and deposits that hâve never been opened 
or operated, because in such cases its reason ceases. Counsel for the 
plaintiff concède the existence and application of this standard of 
measurement in cases involving the rights of life tenants and widows 
entitled to dower, but insist that the case at bar is not governed by 
it because it involves thé rights of a mortgagor, a purchaser and a 
judgment redemptioner from a foreclosure sale, because the mort- 
gage did not describe real estate or a mine, but coal lying under 
land and because the opening to this coal was not through a shaft 
in the land above it but through another mine by its side. No sound 
reason occUrs to us, however, why the rents and profits of mines 
sold under foreclosure or exécution should not be measured by the 
same standard by which they are meted to life tenants and widows. 
This question arose in Hârdenburg v. Beecher, 104 Pa. 20, 23, 24, 
in which the right to oil produced by a well upon the property between 
the day of its sale under exécution and the acknowledgment of the 
sheriff's deed was in issue. The court said: 

"The debtor is, however, entitled to the possession until the aclcnowledg- 
ment; the purchaser has by his mère purchase acqulred no title to the prés- 
ent enjoyment. This right to possession carries with it its attendant advan- 
tages, the right to the growing crops as they mature ; the right to an ordinary 
use of a mine or quarry, or to the flow from an oil well." 

In that case the judgment debtors had surrendered the property 
and the purchasers at the sale had repaired the tanks and machinery, 
and secured the oil and the court held that they might hold it against 
exécution creditors of the debtors who sought to levy upon it because 
the judgment debtors had voluntarily abandoned it. 

In Ward v. Carp River Iron Co., 47 Mich. 65, 69, 10 N. W. 109, 
111, a purchaser at an exécution sale of an iron mine brought an action 
of trover against one who had bought of the judgment debtor 1,834 
tons of iron ore which the latter had extracted from the mine during 
the period of rédemption. The déclaration in that case contained 
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averments that the lands from which the ore was taken were mining 
lands, that their chief and nearly their entire value consisted in the 
natural deposits of iron ore therein and that thèse 1,834 tons of iron 
of great value had been subtracted from the mine. But the court 
sustained a demurrer to the déclaration and said: 

"But it is a fatal objection to tbe déclaration that it does not show that 
the premises were nst used 'in lilîe manner and for the like purposes in and 
for which tbey were used and applied prior to the sale, doing no permanent 
injury to the freehold.' It is consistent with ail that is alleged that the 
debtor in the exécution only continued the use of opened mines in the eus- 
tomary way. as a dowress might hâve done ( Stoughton v. Leigh, 1 Taunt. 402 ; 
Coates V. Cheever, 1 Cow. (N. Y.) 460; Billings v. Taylor, 10 Pick. (Mass.) 
460, 20 Am. Dec. 533; Crouch v. Puryear, 1 Rand. (Va.) 258, 10 Am. Dec. 
528) ; or any other tenant for life (Neel v. Neel, 19 Pa. 323; Irwin v. Covode, 
24 Pa. 162) ; or even a tenant for years (Clegg v. Rowland, L. R. 2 Eq. Cas. 
160). And the debtor's rights are certainly not less than those of a tenant 
for years in any particular. He may not open new mines, but tbe old ones 
he may continue to work in the customary and reasonable way." 

No authority in contravention of the views hère expressed has been 
called to our attention except the quotation above from the opinion 
of the Suprême Court of Illinois in Locey Coal Mines v. Chicago, W. 
& V. Coal Co., 131 m. 19, 22 N. E. 503, 8 L. R. A. 598, which is not 
persuasive because it appears to be a statement of the contention 
of counsel and not an expression of the view of the court, because it 
runs counter to established rules of law and because the question 
under considération hère was not presented, discussed or decided in 
that case, and expressions in the opinions of courts are not authorita- 
tive beyond the questions which they were considering and deciding 
when they used them. Cohens v. Virginia, 6 Wheât. 264, 399, 5 L. 
Ed. 257 ; King v. Pomeroy, 58 C. C. A. 209, 216, 121 Fed. 287, 294, 
and cases there cited. 

The conclusion is that the established rule for the admeasurement 
of the rents and profits of mines, quarries, and oil wells in cases in- 
volving rights of dower and of life tenants is equally controlling in 
cases in which the rights of judgment debtors, mortgagors and pur- 
chasers during the period of rédemption are concerned. The argu- 
ment that this rule is inapplicable to this case because the mortgaged 
property was coal lying under the ground and neither a mine nor 
Jand containing a mine and because the coal was not opened and oper- 
ated through a shaft in the land above it is not convincing. Coal in 
its natural state beneath the surface of the earth is, under the laws 
of Illinois, real estate, and foreclosure, and exécution sales of it are 
subject to rédemption. When opened for mining purposes it is a 
mine whether it is so described in the mortgages and conveyances 
of it or not, and when it is and has long been operated through ad- 
joining lands it is as much an opened mine as though a working 
shaft had been sunk to it from the surface of the land above it. The 
pétition in this case contains no averment that the coal taken by the 
receiver during the period of rédemption was not secured by the or- 
dinary and reasonable opération of the opened mine which contained 
the mortgaged coal in the same way in which it had been worked 
before the receiver was appointed. It therefore fails to state a cause 
' 144 F.— 52 
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of action against the receiver because ail the coal thus mined was 
the propçrty of the mortgagor, and neither the purchaser at the fore- 
closui-e sale nor the subséquent redemptioner nor the plaintiiï, its 
assignée, evér acquired any right to, or interest in it, or in the pos- 
session of the mine during the period of rédemption while the re- 
ceiver was extracting it. As the plaintifï has disclosed no cause of 
action in his pétition, it is not material to consider or détermine what 
rights to this coal, or to its proceeds other parties may hâve acquired, 
and that question is left without discussion or décision. 

The judgment below was right, and it must be affirmed. 

It is so ordered. 



In re MERTENS et al. 
(Circuit Court of Appeals, Second Circuit February 23, 1906.) 

No. 60. 

1. BANKBUPTCY APPEAIt— Ohdee Rejectino Claim. 

Where the créditer of a bankrupt, after the flling of the pétition, sold 
securltles which It held, credited the proceeds on its debt, and flled a 
clalm for the balance due, an order dlsallowing such claim and direetlng 
a resale of the securitles at public auctlon was one rejecting the clalm, 
from which the creditor was entitled to appeal, under Bankr. Act July 1, 
1898, e. 541, § 25a (3), 30 Stat 553 [U. S. Oomp. St. 1901, p. 3432]. 

[Ed. Note. — Appeal and revlew In bankruptcy cases, see note to In re 
Eggert, 43 G. C. A. 9.] 

2. Same— 'Paetnership — Claim by Sectjeed Ceeditob. 

A créditer of a bankrupt partnershlp Is not requlred to apply securitles 
In hls hands, which are the indlvldual property of one of the partners, 
upon hls clalm against the partnershlp estate, but Is entitled tp the allow- 
ance of his debt In full against such estate, and to apply the securitles 
upon hls çlalm against the Indlvldual estate of the partner tb which the 
property belongs. 

3. Paetnebship— TiTLE TO Pledqe — Life Insurance Policies. 

The fact that Insurance policies on the llfe of a partner and payable to 
hls estate, elther absolutely or contlngently, were pledged as securlty for 
a debt of the partnershlp, Is no évidence that they were the property of 
the partnershlp. 

4. Pledges — Sale and Pxjbohase bt Pledgee — Validity. 

An agreement of pledge, made by one who subsequently became a bank- 
rupt, authorizing the plédgee to sell the securlty pledged at public or 
prlvate sale, wlth or without notice, and to purchase the same, Is valldl 
and a sale made In accordance therewlth at public auctlon, but without 
notice, and a purchase thereat by the pledgee, cannot be Impeached by 
the trustée In bankruptcy of the pledgor, unless fraud or bad falth is 
affirmatlvely shown. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dlg. Pledges, §§ 160, 
178-182.] 

5. Bankbtjptcy-t-RIqhts or Secubed Cbeditobs — Detekmining Value of Se- 

CUBITY. 

Under Bankr. Act July 1, 189S, c. .541, § 70a, 30 Stat. 5G5 [U. S. Comp. 
St. 1901. p. 3451], which vests tltle to the bankrupt's property In hls 
trustée as of the date of the adjudication, untll such date a llenor or 
pledgee Is at liberty to make any disposition of or perfect any tltle to 
the property which the nature of the lien permits, and where he has con- 
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verted the securlty Into money pursuant to his contraet rights, as per- 
mitted by section 57h (30 Stat, 560 [U. S. Comp. St. 1901, p. 3443]), he 
may prove the unsatisfied balance of Us daim. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Appeal by the Varick Banli of New Torlc from an order of the District 
Court, made as a court of bankruptcy, disallowing two claims which the 
bank sought to prove; one against the partnership estate of the bankrupts, 
and the other against the Individual estate of Jacob M. Mertens, one of the 
partners. 

F. M. Czaki, for appellant. 
W. B. Crawley, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WAEEACE, Circuit Judge. The décision of the court belovv pro- 
ceeded upon the ground that the bank was a secured créditer, for the 
value of two poHcies of life insurance upon the life of Jacob M. Mer- 
tens, and had sold the securitics after the filing of the pétition in 
bankruptcy, although prior to the adjudication, in disregard of the 
provisions of section 57, subd. h, of the Bankrupt Act (Act July 1, 
1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]) ; and the 
order appealed from afïàrmed orders and rulings of the référée in 
bankruptcy refusing to allow the claims, and directing the value of the 
securities to be determined by the resale of them at public auction, 
upon notice to the trustée and the insurers, and the sum realized there- 
by to be applied in réduction of the claims. 

We entertain no doubt that the order appealed from was, in sub- 
stance and efïect, a rejection of the claims such as to authorize an 
appeal pursuant to section 25 of the bankrupt act (30 Stat. 553 [U. S, 
Comp. St 1901, p. 3433] ) as well as a review pursuant to section 24 
[U. S. Comp. St. 1901, p. 3431]. The bank insisted that its claims 
were for a definite amount, the amount stated in its proofs of debt 
less the sum which it had already derived from the sale of the securi- 
ties. The décision not only disallowed thèse claims, but left the bank 
remediless, unless it should consent to allow a différent réduction. It 
is true that, upon a resale, a larger sum might hâve been realized, and 
that the bank would hâve been a gainer by the event. But, if the bal- 
ance which it asserted to be due was correct, it was entitled then and 
there to hâve its claims allowed for the amount specified, and to insist 
that it should not be exposed to the chances of a larger réduction. 

The propriety of the disallowance of the claim against the partner- 
ship estate dépends upon considérations which are peculiar to that 
claim and hâve no bearing upon the claim against the individual estate 
of Jacob M. Mertens. If the securities were not the property of the 
partnership when they were pledged to the bank as collatéral for the 
payment of the indebtedness, the bank was entitled to hâve its claim 
against the partnership allowed, and allowed at its face without any 
déduction. If they were not part of the partnership assets, they were 
not part of the joint estate in bankruptcy, and as to that estate the 
bank was under no obligation to apply or realize their value in re- 
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duction of its daim. If they were the property of Jacob M. Mertens 
individuallyy and were pledged by him, the bank would hâve been at 
liberty upon selling them to apply the proceeds to the payment of his 
individual debt; and, no application having been made at the time, 
the settled rule of equity and of the courts of bankruptcy required the 
appHcation of the proceeds in exonération of the individual estate. 

In the Case of Plummer, 1 Phillips, 56, the Lord Chancellor, in his 
opinion, said: 

"In administration under banliruptcy, tlie joint estate and separate estate 
are considered as distinct estâtes; and aceordingly it bas been held ttiat a 
joint créditer having a security upon tlie separate estate iB erititled to prove 
against, tlie joint estate witliout giving up his security, upon the ground that 
it is a différent estate." 

In Wilder v. Keeler, 3 Paige (N. Y.) 167, 23 Am. Dec. 781, Chancel- 
lor Walworth said: 

"A créditer of a joint estate Is always entltled to whatever he may obtain 
out of the fund in the hands of the surviving partner, without relinquishing 
his security against the separate estate of the deceased partner." 

In Ex parte Whiting, 14 N. B. R. 307, Fed. Cas. No. 17,573, Judge 
Lowell said: 

"When one partner has plèdgéd his shares for the debts of the firm, proof 
may be made in full against the assets of the flrm, because it is only when the 
proof is against the same estate which furnished security that a sale and 
application of the security is required by the bankrupt law." 

Many other authorities might be cited to the same efïect, but the 
doctrine is so well established that it would be superfluous to refer to 
them. The provisions of the présent bankrupt act, requiring secured 
ereditors to surrender préférences, and when the security is not prefer- 
ential to hâve its value determined as a condition précèdent to the 
allowance of their claims, hâve no application to cases in which the 
security was not the property of the bankrupt. 

There was no évidence tending to show that the policies belonged 
to the partnership, except the circumstance that on one occasion the 
partnership made an agreement pledging them to the bank for the 
payment of a partnership note and ail other liabilities to the bank which 
might thereafter arise. As the policies insured the life of Jacob M. 
Mertens, and were payable, one to him or his légal représentatives, and 
the other to his wife or surviving children and to him in the event of 
their death before his, the legitimate presumption is that the title to 
one of them was his absolutely, and the title to the other was in his 
wife, his children, and himself. The circumstance that the partner- 
ship pledged them does not aiïord a scintilla of légal évidence that the 
title was in the partnership. There are instruments to which the title 
passes by delivery, such as notes and ordinary bonds for the payment 
of money. Possession of an instrument of this class is presumptive 
évidence of title, and the holder can recover in an action upon it by 
producing it upon the trial, without further évidence of title. But a 
policy of Insurance does not belong to this class of instruments, and, 
because possession is not prima fade évidence of title, no recovery can 
be had by the holder upon it, when not payable to him, without prooî 



IN KE MEETENS. 821 

of an assîgnment. The agreement pledging the polîcies was not even 
moral évidence that they were owned by the partnership, because it 
appears that Jacob M. Mertens joined in it individually by a separate 
agreement executed contemporaneously and indorsed upon its back. 

We conclude that the claim against the partnership estate should 
hâve been allowed in full. 

The bank's claim against the individual estate was for an indebted- 
ness of $9,118, the balance alleged to be due from Jacob M. Mertens, 
after crediting his account with the proceeds of the sale of the two 
policies which hâve been pledged to the bank as collatéral for the pay- 
ment of the indebtedness. The pledge was made long prior to the 
fîling of the pétition in bankruptcy, and it is not asserted that it was 
preferential. By its terms the bank was authorized, upon default in 
the payment of any part of the indebtedness, to "sell, assign, or other- 
wise dispose of the said collatéral security at public or private sale, with 
or without notice to the pledgor," and to "purchase the whole or any 
part of the property sold free from any right of rédemption" on the 
part of thé pledgor. After the pétition in involuntary bankruptcy, and 
on September 14, 1903, the bank caused the two policies to be sold by 
an auctioneer at a public salesroom, without any notice having been 
given to any person except its own agents. There was no compétition 
at the sale, and, upon the bid of its own agent, the bank became the 
purchaser for the sum of $10,350. No testimony was offered by the 
trustée to show that the value of the policies was greater than the 
amount of the bid, and there is no évidence in the record of the value 
independently of the bid. 

If this was such a sale as was authorized by the terms of the pledge, 
we do not doubt that the bank, in making it, was within its rights, and 
that no rule of the common law or doctrine of équitable jurisprudence, 
and none of the provisions of the bankrupt act, can be invoked to defeat 
or invalidate it. 

Except for the terms of the pledge, the sale would hâve been avoid- 
able; if for no other reason, because the bank purchased the policies. 
Story on Bailments, 319. But in this respect, as also with respect to 
a private sale without notice, the pledgor had by his contract consented 
in advance to that which was done by the bank. Indeed, by the stipula- 
tion of such a pledge as this was, the pledgor, in efïect, commits the 
disposition of his property, in case of his failure to pay his obligation, 
practically to the honor of the pledgee, and releases the pledgee from 
ail the légal obligations which would ordinarily rest upon him in dis- 
posing of the property to satisfy his demand. The authorities sanction 
such contracts. In Baker v. Drake, 66 N. Y. 518, 23 Am. Rep. 80, 
it was decided that the parties to a transaction, which créâtes the re- 
lation of pledgee and pledgor between them, may provide by contract 
for any manner of disposing of the pledge to satisfy any claim upon it, 
which is not in contravention of a statute, against public policy, or 
fraudulent. In Toplitz v. Bauer, 161 N. Y. 332, 55 N. E. 1059, the 
court said : 

"In récent times the rights of the parties to enter Into a contract provid- 
ing for a sale or disposition without notice hâve been recognized, and the dis- 
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ability of the pledgee to beoome a pnrchaser, It Is sald, may be rcmoved by 
express stipulation of the parties." 

In Williams v. United States Trust Co., 133 N. Y. 660, 31 N. E. 
29, where the terms of the pledge authorized the pledgees to sell the 
securities "in such manner as they in their discrétion may deem proper, 
without notice," the sale without notice was upheld. In Fidelity In- 
surance Co. V. Roanoke Iron Co. (C. C.) 81 Fed. 440, it was decided 
that the holder of collatéral security for a debt, who had been given 
by the terms of the pledge full power and authority, on failure of the 
debtôr to pay, to sell the collatéral at public or private sale, and without 
advertising or giving the pledgor any notice or making any demand for 
payment, may buy such collatéral, at a sale conducted in good faith, and 
thereby acquire a good title. The court said: 

"It Is nndoubtedly true that, where a pledgee without authority sells nego- 
tiable collatéral, he cannot become the purchaser ; but this doctrine does not 
apply in a case llke this, where the pledgee Is given full power and authority, 
on the failure of the debtor to meet the obligation for which the collatéral 
is given, to sell the collatéral at public or private sale, and without adver- 
tising or giving the pledgor any notice or making any demand for payment. 
* ♦ * It would be Imposing great hardship and injustice upon the pledgee, 
under the circumstances of this case, to say that while àcting under the 
authority given him by the pledgor, and in good faith, he shall be required 
to stand by and see the only security he bas for the payment of hls debt 
perhaps sacriflced, and he not permitted to protect hls interests in the only 
way he can, by becoming the purchaser himself." 

It will be noticed that in this case there was no stipulation authorizing 
the pledgee to become the purchaser. See, also, Manning v. Shriver, 
79 Md. 41, 28 Atl. 899 ; Appleton v. Turnbull, 84 Me. 72, 34 Atl. 592 ; 
Chouteau v. Allen, 70 Mo. 290. It may happen that a pledgee will be 
unable to obtain from others the sum which he believes he may be able 
to realize from the property by purchasing it himself, and disposing of 
it when a favorable opportunity offers. If a pledgor sees fit to consent 
to a stipulation like those in this case, there would seem to be no 
reason why he should not be held to the contract. 

The court below regarded the sale made by the bank as a fraudulent 
sale. There was no évidence of fraud, unless the facts which hâve 
been referred to justify the inference of fraud. We are at a loss to 
understand how fraudulent condu et can justly be imputed to a pledgee, 
when it appears that whatever was done in executing the power of sale 
was done in full compliance with the terms of the pledge, and when 
there is no évidence that any unconscionable advantage was taken of 
the pledgor or his creditors. Doubtless the pledgee cannot avail him- 
self of his authority, however unlimited, to sacrifice the property wan- 
tonly, or to purchase it himself at a valuation so inadéquate as to 
suggest a fraudulent pur pose. If the valuation in this case was un- 
fair, thé burden was on the trustée to prove the fact. 

The décision of the court below proceeded not only upon the ground 
that the sale was unwarranted by the terms of the pledge, but also 
upon the ground that, having been after the filing of the pétition in 
bankruptcy, it was inoperative and subject to the supervision and con- 
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trol of the court, because the act suspends the exercise of the pledgee's 
remedy pending the adjudication of bankruptcy. 

By the présent act the title of the trustée is vested in the estate of 
the bankrupt "as of the date he was adjudged a bankrupt." We are of 
opinion that, until the date of the adjudication, a lienor or pledgee is 
at liberty to perfect any title which the nature of the lien permits. Un- 
der the act of 1867, no lien could be acquired after the iiling of the 
pétition in bankruptcy, because the title of the assignée vested as of 
the commencement of the proceeding in bankruptcy. Now the trustée 
takes the property of the bankrupt in the condition in which he finds 
it at the date of the adjudication, unless it has been incumbered fraudu- 
lently or in contravention of some of the provisions of the act. Under 
the former act, there were many décisions that a lien previously acquired 
could not be enforced subséquent to the commencement of the proceed- 
ing, except with the permission of the bankruptcy court. The Suprême 
Court, however, refused to sanction thèse décisions, and held that the 
lienor was entitled to perfect his title and enforce his rights as though 
no proceeding had been commenced. Eyster v. Gaff, 91 U. S. 521, 
23 L. Ed. 403 ; Jérôme v. McCarter, 94 U. S. 734, 24 L. Ed. 136. The 
change in the présent act, by which the trustee's title is that only which 
exists at the date of the adjudication, removes any uncertainty which 
arose under the act of 1867. It was intended, we think, to permit ail 
legitimate business transactions between a debtor and those dealing 
with him to be carried out and consummated as freely, until he has been 
adjudicated a bankrupt, as though no proceeding were pending. In 
many cases the proceeding against an alleged bankrupt is unfounded, 
and for this and other reasons never culminâtes in an adjudication. 
While the filing of a pétition in bankruptcy is a caveat to ail the world, 
the notice ought not to hâve the effect of paralyzing ail business deal- 
ings with the debtor, or to prevent lienors or pledgees from enforcing 
their contracts. This is its practical effect, if the rights and remédies 
of ail concerned are in suspense, until it can be ascertained whether 
an adjudication is or is not to follow the commencement of the pro- 
ceeding. That Congress did not intend that lienors or pledgees should 
be prejudiced in enforcing their rights by the commencement of the 
proceedings in bankruptcy is indicated by the change made in the 
présent act with respect to the proof of claims by secured creditors. By 
the former act it was provided that a secured créditer should be ad- 
mitted as a créditer only for the balance of his debt, after deducting 
the value of the pledged property ascertained by an agreement between 
him and the assignée in bankruptcy, or by a sale under the direction 
of the court. Under that provision, if a pledgee sold the pledged 
property prior to the appointment of the assignée, or without the per- 
mission of the court, he was precluded from proving his claim or ob- 
taining any share of the bankrupt's estate to which he would otherwise 
hâve been entitled. The présent act provides that the value of his 
security may be determined, among other methods, by converting it 
into money pursuant to his contract rights, and thus, if he has en- 
forced it as the contract with the debtor allowed, he is permitted to 
prove the unsatisfied balance of his claim. Section 57, subd. h, pre- 
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scribes several modes of valuation, and the one referred to is exclusive 
of the others and is superfluous and useless, unless it is intended to 
authorize the créditer, without interférence by the trustée or the court, 
to value his own security, provided he turns it into money "according to 
the terms of the agreement pursuant to which" it was delivered to him. 

We conclude that the claim against the individual estate should hâve 
been allowed for the balance claimed. 

The order of the court below is revçrsed, with costs, and with in- 
structions to proceed conformably with this opinion. 



LONG V. GUMP. 

(Circuit Court of Appeals, Sixth Circuit. April 10, 1906.) 

No. 1,504. 

Bankeuptcy— Lien— NovATiON of Debt. 

A bankrupt corporation had glven purcliase money mortgasres on cer- 
tain of its cliattel property, and afterward soid tbe same to another cor- 
poration which executed a new mortgage to the mortgagee coverins; the 
same and other property. After the banliruptcy, the trustée obtained pos- 
session of the proper,ty, and by order of the court soid the same free of in- 
cumbrançes; the mortgagee being giren theright to assert his lien against 
the proceeds. HéU, that the évidence was not sulBcient to show an in- 
tention of the parties that the talûng of the new security should efCeet 
a novation of the debt, but, even if so intended under the circumstances, 
the trustée having obtained the property, the mortgagee was eijtitled 
to enforce his lien against the proceeds. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 
See 136 Fed. 989. 

Edwin Mansfield and Brucker & Cummins, for appellant. 
Kerr & La Dow, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. The Sheets Printing & Manufacturing 
Company, a manufacturing corporation of the state of Ohio, was 
duly adjudicated an involuntary bankrupt, and the plaintiff in error, 
B. F. Long, appointed trustée. In due course the trustée filed his 
pétition in the court below asking that he be authorized to sell the 
property of the bankrupt, consisting of certain realty, machinery, 
tools, etc., free from liens or adverse claims of any kind. This péti- 
tion stated that the appellee, A. W. Gump, "claims some interest or 
lien upon one Potter Sales Book Press, one Harris Rotary Sales Book 
Press and attachments, one Sheridan Paper Cutter and one Stitching 
Machine," for which an order of sale was asked, and prayed that 
Gump be required to come in and assert his claim, or be forever 
barred. Gump accepted this invitation and voluntarily came in and 
set up certain promissory notes made by the bankrupt and secured by 
chattel mortgage upon the machines mentioned in the trustee's péti- 
tion, and that thèse notes and mortgages had been duly assigned to 
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him. He asked that his answers be filed as cross-petitions, and that 
his mortgage liens be enforced and proceeds of sale of the mortgaged 
chattels be first applied to the payment of his said claims. Subse- 
quently the bankrupt's property was ordered to be sold free from ail 
liens, and by agreement it was ordered that the liens claimed by 
Gump upon the spécifie machinery described in his two mortgages 
should be transferred to the' fund arising from the sale of the spécifie 
property. The claims and liens asserted by Gump are: First, a note 
for $543.75 made by the bankrupt to the Harris Press Company, and 
secured by a chattel mortgage upon the Rotary Sales Press and cer- 
tain appurtenances referred to in the trustee's pétition. Second, six 
promissory notes made by the bankrupt corporation to the Potter 
Printing Press Company, each for $875 and secured by a chattel 
mortgage upon the Potter Sales Book Press referred to in the trus- 
tee's pétition. Thèse mortgages were duly executed and recorded ac- 
cording to the law of Ohio, and both the notes and mortgages Gump 
averred had been duly assigned to him for a full considération and 
were due and unsatisfied. The trustée answered Gump's pétition and 
denied any indebtedness, or that he had a lien upon the machinery 
referred to. The real défense relied upon is that there has been a 
novation whereby the bankrupt's original debt upon the notes men- 
tioned has been satisfied by the acceptance of the obligation of another 
corporation, styled the "Sheets Sales Book Company," and that Gump 
accepted the promise of the Sheets Sales Book Company to pay the 
debt asserted against the Sheets Printing & Manufacturing Company, 
and accepted a mortgage made by said Sheets Sales Book Company 
upon the same machinery and certain additional chattels in full satis- 
faction and payment of the notes and mortgages he now asserts 
against the bankrupt corporation. 

The référée, in respect to this défense of novation, found upon ail 
of the évidence: 

(1) That the notes asserted by Gump had been duly executed to 
the respective payées therein named for the price of certain machinery, 
and that chattel mortgages had been duly executed by the said bank- 
rupt upon the spécifie machinery so purchased to secure the payment 
of the purchase money notes. 

(2) That on November 25, 1903, Gump borrowed the money and 
purchased the notes so made and took an assignment of each of said 
notes and of the two mortgages mentioned. 

(3) That A. W. Gump and certain other persons, shareholders in 
the said Sheets Printing & Manufacturing Company, organized a new 
corporation styled the "Sheets Sales Book Company"; that on No- 
vember 25, 1903, the Sheets Printing & Manufacturing Company, the 
bankrupt, and hereafter referred to as the bankrupt, sold and trans- 
ferred to this new corporation, in considération of $12,000 paid-up 
preferred stock, certain machinery, tools, and equipment, including the 
spécifie chattels covered by the two mortgages so previously assigned 
to Gump. 

(4) 'That on December 3, 1903, the Sheets 'Sales Book Company, 
of which the petitioner A. W. Gump was secretary and treasurer, 
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executed a chattel mortgage to said A. W. Gùmp coiiveying to him 
the same chattels included in the mortgages of the bankrupt and in 
addition certain other chattels, being the stitching machine, stereotyp- 
ing maehinery, etc., mentioned in the trustee's pétition as chattels 
upon which Gump claimed some lien. This mortgage recites that 
the conveyance is màde "for the purpose of securing four certain 
promissorv notes of even date therewith, one for $1,335.68 and three 
for $1,500.00 each, being a total of $5,835.68." 

(5) The affidavit annexed to this instrument required by the Ohio 
law tb secure its registration was made by A. W. Gump and recites 
that he has a valid claim against the within named mortgagor, the 
Sheets Sales Book Company, aggregating $5,835.68, and that said 
claim is just and unpaid and the mortgage given to secure same. 

(6) The référée also reports that in fact no notes were ever ex- 
ecuted by said Sheets Sales Book Company. 

(7) Next in order of time was the appointment of a receiver by 
a State court for the bankrupt corporation. This appointment was 
made upon an application made by Gump and others on December 
29, 1903. 

(8) January 3, 1904, Gump filed with the township clerk the as- 
signments of the chattel mortgages made to him by the Potter Print- 
ing Press Company and the Harris Automatic Press Company. At 
the same time he filed the chattel mortgage given him by the Sheets 
Sales Book Company. The référée further reports and finds that: 

"After having filed the assignment and hls new chattel mortgage, Mr. Gump 
took from the files of the township clerk the chattel mortgages that had been 
îissigned to him leaving on the flles the assigmnents to him." 

Thèse transactions ail took place at the same visit of Gump to the 
office of the clerk. "The clerk thereupon without àny instructions 
from Gump marked on his record the chattel mortgages taken from 
the files by Mr. Gump, canceled. Thèse chattel mortgages were kept 
from the files for a week or ten days and were then returned by Mr. 
Gump to the clerk, who was then told by Mr. Gump that he had 
taken them ofif for temporary purpose only, whereUpon the clerk 
erased from his record the words or letters he had written indicating 
that they were canceled." He further finds that no one was misled 
or prejudiced by the withdrawal of said mortgages. 

(9) In respect to the purpose of Gump the référée found as fol- 
lows : 

"I further flnd from the évidence that the chattel mortgages taken from 
the flles by A. W. Gump were so taken for temporary purposes only, and 
at the time they were taken the Sheets Printing & Manufacturing Cpmpany 
was in the hands of a receiver by the considération of the court of com- 
mon pleas of Richland county, Ohio. I further flnd from the évidence that 
the chattel mortgage executed by the Sheets Sales Book Company, in favor 
of A. W. Gump, and by him filed wlth the township clerk, was given for 
the purpose' of better protecting the iuterests of said Gump and was so re- 
celved by him and wàs not intended by the parties as a payment of the notes 
and mortgages that has been assigned to said Gump." 

It was therefore ordered that the proceeds arising from the sale 
of the chattels described in the mortgages made by the bankrupt be 
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applied upon the daims secured by the respective mortgages. Upon 
a review duly had upon an entire transcript of the évidence this order 
or decree was affirmed by the district court. 

The question as to whether the obligation and mortgage of the 
Sheets Sales Bock Company was substituted for the obligation and 
mortgage of the Sheets Printing & Manufacturing Company in such 
form as to extinguish the debt and cancel the mortgage of the latter 
corporation is at last one "of intention. The Sheets Sales Book Com- 
pany acquired the machinery covered by the two chattel mortgages 
of the Sheets Printing & Manufacturing Company through a purchase 
from that company with notice of the mortgage thereon and there- 
fore subject to them. While there is no direct évidence that the 
purchasing corporation agreed to assume and pay the mortgage debt 
against the machinery so purchased, yet it is fairly inferable that the 
expectation was that it would assume and pay the debt. Neverthe- 
less there was no direct évidence that Gump expected to relieve or 
discharge the liability of the bankrupt corporation to him, even though 
the new company might undertake the payment of his debt. 

The mère taking of another mortgage upon the same and addi- 
tional property from the purchasing corporation would not be at ail 
conclusive upon the question of whether the intention was to sub- 
stitute the last for the former. It might well be, as testified to by 
both Gump and his attorney, Le Dow, that the latter was taken as 
additional security. The recitation in this later mortgage that it was 
intended to secure notes made by the mortgagor to the mortgagee 
aggregating the amount of the debt of the bankrupt corporation to 
Gump would tend to show a novation. But this intention sp far as 
novation would be implied by such conduct was in fact never carried 
out. No such notes were ever made, and the notes of the bankrupt 
corporation were never surrendered. The fact that, when the new 
mortgage was fîled, the old mortgages were withdrawn, if unex- 
plained, would strongly show an intent to substitute the new security 
for the old. But under the law of Ohio the withdrawal of an in- 
strument from the files for a temporary purpose will not operate as 
a cancellation. Wilson v. Leslie, 20 Ohio 161 ; Stevenson v. Colopy, 
48 Ohio St. 237, 37 N. E. 296. It was therefore open to Gump 
to show that he took the old mortgages from the files for a temporary 
purpose only. This he did by his déclaration when he returned them 
to the files, by his testimony that he took them at request of his 
counsel that he might examine them and by the testimony of his 
counsel that he requested him to bring them to him for examination. 

No rights had accrued to any other person while the mortgages 
were thus withdrawn. The fact was therefore one open to explana- 
tion. Indeed ail of the facts tending to show novation were in them- 
selves explainable. Both Gump and Le Dow, his légal adviser, tes- 
tify that there was no intent to relieve or discharge either the bank- 
rupt corporation as a debtor or its mortgages. Upon the contrary, 
they testify that the purpose was to increase the security for the ul- 
timate payment of the debt. That the debt has never been paid by 
éither corporation is not denied. That Gump raised the money and 
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paid the notes* of the bankrupt corporation takîng an assignment of 
the notes and mortgages to himself is clearly shown. Doubtless 
novation may be shown from circnmstances and deduced from facts 
not directly establishing it. Nevertheless, v/hen it is sought to show- 
an intent to substitute one debtor for another or one security for 
another, the intent that novation shall occur should be the only rea- 
sonable inference from the facts relied upon. 

The référée and the district judge concur in finding that there 
was no intention to novate. The actual facts are not inconsistent 
with this conclusion and présent no such clear case as would justify 
a reversai. This resuit is not inéquitable. If novation was made 
out it would be because we should find that there had been an efïectual 
substitution of a mortgage upon the same property by the Sheets 
Sales Book Company. But the trustée of the bankrupt corporation 
recovered the mortgaged property from the Sheets Sales Book Com- 
pany, to whom it was sold by the bankrupt, under an agreed decree 
in the Richland county court of common pleas by which that cor- 
poration surrendered any right it had acquired and consented to a 
return of the property to the appellant trustée as the représentative 
of the Sheets Printing & Manufacturing Company. This undid that 
sale and restored the status quo as between vendor and vendee. But 
that decree provided that ail liens claimed on any of said property 
should be unafïected by this surrender and their validity determined 
in the bankrupt court. It was for this reason that the trustée asked 
leave to sell the property free from ail liens, and that the court 
ordered that ail liens should be transferred to the fund. The fund 
is now in court. About the honesty of Gump's debt there is no ques- 
tion. That he had and has a good lien upon the fund by reason of 
the bankrupt's mortgages, uniess there has been an effectuai substi- 
tution of the mortgage of the new company for those of the old, there 
seems no reason to doubt. He ought not to be juggled out of his 
security by his reliance upon one rather than the other of his securities 
under the situation of matters hère. The parties are ail before the 
court. The fund upon which the lien exists is subject to the order 
of the court. The decree complained of applied the fund arising from 
the sale of the mortgaged chattels upon Gump's mortgaged debts. 

The resuit is right novation, or no novation, and should not be 
disturbed. 

Afifirm the judgment 



STRAND et al. v. GRIFPITH et al. 

(Circuit Court o( Appeals, Nlnth Circuit. February 5, 1906.) 

No. 1,078. 

Judgment— State Coukt— Effect in Fédéral Courts. 

Where, In a suit in a state court to foreelose a mortgage on a stock 
of gooda, tlie mortgagors alleged false and fraudulent représentations of 
persons who co-operated with the mortgagee In selling the goods as to 
the ouallty, quantity, and value thereof. and a decree in favor of the 
mortgagee on such issue was aflSrmed by the Suprême Court of the 
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State, a blll was not maintainable by the mortgagors in the fédéral 
court to set aside a deficiency judgœent recovered by such mortgagee, 
In the suit In tlie state court, etc., on the ground that the mortgagors 
did not dlscover until several months after the décision In such case 
that the mortgagee was a party to a conspiracy to commit the fraud 
aileged as a défense to such suit. 

[Ed. Notes. — CoQcIusiveness of Judgments as between fédéral and 
State courts, see notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 
C. C. A. 478; Union & Planters' Bank v. City of Memphis, 49 C. C. A. 
468.] 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Washington. 
See 133 Fed. 739. 

The appellants were the complainants in a bill, the substance of which is 
as foUows: The appellants were husband and wife and were residing at 
Whatcom, Wash., and were possessed of real estate of the value of $41,000. 
They were desirous of engaging in the dry goods business. Their désire 
becoming known to the défendant J. M. Griffith, he, with Cyrus A. Camp- 
bell, Edwin L. Buek, and Geo. W. Skinner, on or about October 29, 1896, 
entered into a fraudulent conspiracy to cheat and defraud the appellants 
by selling to them a worthless stock of merehandise then in a warehouse 
in Minneapolis, and belonging to the said Griffith. The appellants were en- 
tirely lacking in expérience in the dry goods business, as the défendant 
Griffith and his co-conspirators well knew. The said Buck and Campbell, 
being informed of the fact that the appellants desired to engage in said bus- 
iness, went to them and represented themselves to be commission merchants 
and jobbers in dry goods, clothing, and furnishing goods, and ofCered to pro- 
cure for them a désirable stock of goods in that Une, and induced the appel- 
lant, Hans B. Strand, to go to Minneapolis for the purpose of purchasing 
such a stock. On his arrivai in Minneapolis, they represented to him that 
they had In their charge a stock of dry goods, clothing, and furnishing 
goods of the value of $11,000, invoiced at Wholesale priées, and that the 
same were A No. 1 first-elass goods, and belonged to the said Skinner, who 
was a reliable dry goods merchant in lowa, but Who had been compelled 
by an accident to close ont his business, ail of which représentations were 
untrue. The goods belonged to the défendant J. M. Griffith, in whose ware- 
house they were then stored. In fact, said stock of goods were odds and 
ends of différent stocks of old goods and merehandise which Griffith had 
picked up at différent times and places, and were not new or salable, but 
were old, shop-worn, faded, moth-eaten, and unsalable, and were not worth 
$11,000, or more than 10 per cent, thereof, which said conspirators well 
knew. The said conspirators furnished said appellant Hans B. Strand at 
Minneapolis what purported to be an invoiee of stock of said goods, by 
which It appeared that said stock consisted largely of high-grade sîlk and 
wool goods, etc., of the invoiee priée of $11,000. The bill sets forth various 
tricks and devices of said conspirators to prevent inspection of the goods by 
said appellant, and allèges that on or about November 6th a contract was 
entered into, by which the goods were sold to the appellants and they ex- 
ecuted two promissory notes to said Skinner, one for $1,000, due December 
1, 1896, and one for $2,700, due December 15, 1890, and conveyed to him 
real estate worth $7,300. The appellant Hans B. Strand returned to What- 
com. The appellants were unable to pay the notes as they matured and 
the stock remained in the possession of the défendant J. M. Griffith at Min- 
neapolis. About February 1, 1897, Griffith went to New Whatcom and rep- 
resented to the appellants that he was the owner of the agreement and of 
the two promissory notes and the owner of the stock of goods by purchase 
and assignment from Skinner. About this time the appellants borrowed 
from Griffith the sum of $500 to pay ofle an indebtedness on a part of tbe 
real estate which they had conveyed to Skinner. It was estimated that the 
amount then owing by the appellants was $4,800. On February 15, 1897, 
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they entered into an agreement with Gi'iffith by which the latter agreed to 
deliver the goods tq thera upon their executing to him a mortgage upon 
thelr teal esta te and a chatte! mortgage upon the stock of goods to secure 
aaid debt pf $4,800. This agreement was carried out Before signîns said 
agreement, gald appellant Hans B. Strand objected, and stated that he had 
uot as yet examined said goods and had relied on the représentations of 
the défendants, ail of whlch représentations he detailed to said Oriflith and 
demanded to know of hlm if he knew of his own knowledge that the goods 
were as thus represented and eorresponded with said invoice, and that 
Griflith fraudulently and falsely assured him that said goods were in every 
respect as they had been represented, and consisted of an A No. 1 first-class 
assorted stock, worth the sum of $11,000 at Wholesale invoice priées in Miu- 
neapolis. Said goods were then at Minneapolls, where they could not be 
inspected by the appellants. Said représentations were relied i;pon by the 
appellants. The goods were delivered and received by the appellants at What- 
com, when It was dlscoyered that the most valuable portions of the stock, 
included in the invoice, sueh as silk and woolen goods, wen: entirely mlss- 
ing and the goods were found to be unsalable, old, shop-worn, and uioth- 
eaten ends and remnanta, as before stated, Notwithstandlng the discovery 
of the |raud, the appellants attempted to do business as retail merehanta 
with said stock from March until November, 1897, during whicb time the 
gross amount of thelr sales was less than $360. Being then iniable to pay 
their indebtedness to Griflith, they were sued by him in the saperior court 
of the State of Washington for Whatcom county, the resuit of whieh suit 
was that the mortgages were foreclosed and ail the propeity was soid to 
the défendant Grifflth for a price less than the amount due, and a deficieucy 
judgment for the excess was entered up against the appellants. The sale 
was conflrmed, and thereafter a sherifif's deed was executed which conveyed 
to the said Griflith ail the appellants' real estate, whereby the scheme of 
fraud of said Griflith and his confederates was consummatod. The bill 
further allèges that immediately upon finding said stock to be worthless 
the appellant Hans B. Strand wrote said Grifflth and informed him thereof 
and demanded that Grifflth make gopd his loss, and that it was not until 
some time In the month of November, 1898, that the appellants discovered 
or became aware of said fraudulent conspiracy to cheat them out of their 
real estate, nor did they until that time know or bave reason to know or 
believe that said Griflith had any relation to or attitude toward them in the 
premises except that he had loaned money upon said goods so stored in his 
warehouse In Minneapolls. The prayer of the .biil is that the deficiency 
judgment be wholly vacated and set aside, eind that the défendants be com- 
pelled to reconvey said real estate to the appellants. To this bill the de- 
fendants demurred for want of equity and on the ground that it appeared 
therefrom that title to ail real estate formerly belonging to the appellants 
was vested In the défendant Griflith by virtue of the sale and exécution 
out of said superlor court of Whatcom county, Wash., on foreclosure of a 
mortgage on the whole thereof, whlch foreclosure was duly had in pursuance 
of the laws of the state of Washington. 

Greene & Griffiths, for appellants. 

Dorr & Hadley and Kerr & McCord, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The bill présents the question whether a Circuit Court of the United 
. States can revise or set aside a final decree rendered by a state court 
which had jurisdiction of the parties and of the subject-matter of the 
suit, upon the ground that the decree was obtained by fraud, when the 
injured party has had an opportunity to apply to the state court to 
revise the decree. This question has been determined adv'ersely to 
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the contention of the appellants by the Suprême Court, in Graham v. 
Boston, Hartford & Eric R. R. Co., 118 U. S. 161, 6 Sup. Ct. 1009, 
30 L. Ed. 196, and Nougue v. Clapp, 101 U. S. 551, 25 L. Ed. 1026, 
and by this court in Denton v. Baker, 93 Fed. 46, 35 C. C. A. 187. 
See, also, 1 Black on Judgments, § 297. The appellants base their de- 
mand on the relief which is sought on the fact that they did not dis- 
cover until several months after the décision of the case in the state 
court that J. M. Griffith was a party to the conspiracy which is st- 
forth in the bill. But that fact, if material, could afford no excuse 
for their failure to apply to the state court on the discovery of the fraud, 
and it présents no obstacle to the application of the rule. The appel- 
lants cite the décision of the Suprême Court of Washington in Griffith 
V. Strand, 19 Wash. 686, 54 Pac. 613, and we are permitted, there- 
fore, to refer to that décision and to the light it afïords on the ques- 
tions which were presented on the hearing of the case in the superior 
court. In that case the appellants as défendant to the foreclosure 
suit set up in their ansv/er the false and fraudulent représentations 
of Campbell, Buck, and Skinner which are alleged in the bill in the 
présent case. A demurrer to the answer was sustained by the superior 
court. On appeal to the Suprême Court of the sta,te the question to be 
determined was whether the trial court had erred in sustaining the de- 
murrer, The Suprême Court, referring to the allégations of the answer, 
held that the purchaser of a stock of goods cannot avoid the sale on the 
ground of fraud or false représentations as to the quantity, quality, 
and value of goods, when there was no fiduciary relation between tlîe 
parties, and when it was in the purchaser's power to readily détermine 
the truth or falsity of such représentations by an inspection of the 
goods. It is true that in that case no averment appears to hâve been 
made in the answer that those représentations were repeated and af- 
fîrmed by J. M. Griffith, and were relied upon by the appellants at 
the time when the mortgages were executed and at a time when there 
was no opportunity to inspect the goods, but those facts were as well 
known to the appellants at the time when they made their défense to the 
foreclosure suit as now, and they should hâve been alleged in their 
answer. 

The additional averment that the appellants did not discover until 
November, 1898, that J. M. Griffith was the owner of the goods and 
a party to the conspiracy to defraud them from its inception does not 
appear to us to présent matter which strengthens or is essential to the 
appellants' case. But, if we are wrong in this, there can be no doubt 
tiiat it is matter that should bave been presented to the superior court 
upon its discovery by the appellants a few months after the final de- 
cree of that court, and that it cannot be the basis of relief in this court 
presented as it is by a bill filed herein more than five years after the 
date of that decree. There is no équitable ground on which the bill 
can be sustained. 

The decree of the Circuit Court is affirmed. 
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OREGON & C. R. CO. T, UNITED STATES. 
(Circuit Court of Appeals, NInth Circuit February 5, 1908.)' 

No. 1,205. 

1. Public Lands — Suit to Adjtjst Land Geani' — Equitt Jubisdiction. 

Acts March 3, 1887, c. 376, 24 Stat. 556 [U. S. Comp. St. 1901, p. 1595], 
and Act March 2, 1896, c. 39, 29 Stat 42 [U. S. Comp. St 1901, p. 1603], 
autborlze a suit by the United States against a rallroad company to 
which land bas been erroneously patented under a grant, on a money 
demand alone to recover the priée of such land only after a détermina- 
tion by the Land Department that the land has been sold by the Com- 
pany to a bona fide purchaser, whose purchase is protected by the acts, 
on a clalm made by or on behalf of such purchaser ; and where no such 
claim has been made, but it appears that there Is a basis for one, equity 
has jurisdlctlon of a suit by the United States against the company to 
recover the land or the price, as the facts may appear. 
3. Same — Vaijdity of Statuts. 

The objection that such statutes are rétroactive and void. In so far as 
they purport to give a right of action to recover the value of land which 
had been previously patented and sold by the company, cannot be made, 
where the sum sought to be recovered is less than that received by the 
company for the land, slnce it was clearly compétent for Congress to 
requlre the company to account for the proceeds, as for money had and 
received for the use of the United Statee. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 
See 133 Fed. 953. 

The appellee flled a blll In equity against the appellant, alleglng that under 
the act of Congress approved July 25, 1860, granting to the appellant land 
In ald of the construction of a rallroad and telegraph Une from the Cen- 
tral Pacifie Rallroad Une in California to Portland, Ore,, a patent was, 
on July 12, 1871, erroneously Issued, conveylng to said appellant 146.1S 
acres of lands, which patent the blll allèges is void, and should be so de- 
clared, "but that the défendant company still claims titlfe to said lands 
under said patent, and wlthholds said lands from your orator." The bill 
further allèges that, under the act of March 3, 1887, directlng and authorlz- 
Ing the Secretary of the Interior to adjust ail land grants theretofore 
unadjusted, and to make demand for rellnquishment or reconveyance of 
lands erroneously patented to any rallroad company, and to commence and 
prosecute in the proper courts the necessary proceedings to cancel such 
patents, the Commissloner of the General Land Office made upon the appel- 
lant a demand In writlng to show cause within 30 days why proceedings 
should not be instituted to set aslde and vacate the said patent; that, in pur- 
suance thereof, the appellant by one of its officers, made affidavit that It 
had sold and conveyed a portion of said land on May 20, 1875, to one 
George M. Claris;, for the sum of $65.47, and the remalnder thereof on June 
21, 1886, to William Tuclier, for $171.28, and that said sales were made in 
good faith to bona fide purchasers. The bill allèges that such showing was 
accepted as sufflcient by the Secretary of the Interior; that on August 5, 
1879, the Commissloner of the General Land Office duly made demand upon 
the appellant for the payment of $188.20 to the United States within 90 
days, which payment the appellant has failed and refused to make. The 
bill then avers that on account of the complexlty of the ihatters to be In- 
quired into, and for the purpose of avoiding a multipllclty of sults, resort is 
had to a court of equity. The prayer of the bill is that the moneys re- 
ceived by the appellant for the sale of sald lands be declared to be the money 
and property of the appellee, and that they be decreed to be held in trust for 
the appellee, and for such other and further relief as the case may requlre. To 
thia WU the appellant demurred for want of equity. The demurrer was overruled. 
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and, tbe appellant declinlng to further plead, Its default for want of an 
answer was entered, and it was decreed that the appellee recover froni the 
appellant the sum of $182.71, belng $1.25 per acre for the lands so erroneous- 
ly patented. 

Wtn. D. Fenton, Wm. Singer, Jr., and Wm. F. Herrin, for ap- 
pellant. 
Francis J. Heney, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The appellant contends that the bill shows no ground of équitable 
jurisdiction, but a mère money demand arising out of an alleged sale 
by it of land erroneously patented to it. Act March 3, 1887, c. 376, 
34 Stat. 556 [U. S. Comp. St. 1901, p. 1595], provides that, where 
land erroneously patented to a railroad company has been sold to 
a purchaser in good faith, the latter shall be entitled to such land, 
on making proof at the proper land office of such bona fi de purchase, 
and that patent shall issue to him, and that the Secretary of the In- 
terior shall, on behalf of the United States, demand payment from 
the Company of an amount equal to the government price of such 
land, and that if payment be not made he shall cause suit to be 
brought to recover the same. Act March 2, 1896, c. 39, 29 Stat. 
43 [U. S. Comp. St. 1901, p. 1603], in section 2, provides, in 
substance, that if any person claiming to be a bona fide purchaser of 
land 50 erroneously patented shall présent his claim to the Secretary 
of the Interior, and it appear that he is a bona fide purchaser, the 
secretary shall request that suit be brought against the patentée for 
the value of the land, but that an adverse décision by the secretary 
shall not be conclusive of the purchaser's rights. Section 3 [U. S. 
Comp. St. 1901, p. 1604] provides that, if, prior to a suit to cancel 
a patent, a claim or statement is presented to the secretary by or on 
behalf of the purchaser, claiming that he is a bona fide purchaser, no 
suit shall be brought to cancel the patent until the claim is investigated 
in the Department of the Interior, and, if it shall appear that the 
purchaser is a bona fide purchaser, no such suit shall be instituted, 
but the secretary shall request that suit be brought against such 
patentée for the value of the land. 

In brief, the statute prescribes that the suit may be brought against 
the corporation for the recovery of money only, in case the purchaser 
has been found to be a bona fide purchaser upon a claim made by 
himself or on his behalf to the Secretary of the Interior. No such 
claim appears from the bill to hâve been made in the présent case. 
The suit therefore was not authorized to be brought for the recovery 
of the money value alone. The bill does not allège that the persons 
who bought were bona fide purchasers. AU it allèges in that respect 
is that the appellant had presented to the Secretary of the Interior 
an affidavit of one of its ofiicers, showing that, prior to the passage 
of the act of 1887, the land had been sold and conveyed by two con- 
veyances, and that said sales were made in good faith to bona fide 
purchasers for the value of the land when sold. Such is not the claim 
144 F.— 53 
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or showîng contempkted by either of the statutes. Tt was not a 
claim made by or on behalf of the purchasers. The purchasers of 
this land might hâve been proper parties défendant to this suit, but 
that they were not made parties is a matter that need not hère be 
discussed, for the reason that the demurrer is directed solely to the 
want of equity in the bill. The bill distinctly allèges that the patent, 
which issued to the appellant to said land, is void, and should be so 
declared, and that the appellant still claims title to said land under 
said patent and withholds the same from the appellee. It is true 
that, in the prayer for relief, it is prayed that the moneys received 
by the appellant for said land be declared to be the moneys and prop- 
erty of the United States, held in trust by the appellant for the ap- 
pellee ; but it is coupled with a prayer for such other and further relief 
as the case may require. Under such a bill we entertain ilo doubt 
that the court, if it had determined that the sales were not to bona 
fide purchasers, could, as between the parties to this suit, hâve de- 
creed the cancellation of the patent. The question of the bona fides 
of the purchasers had never been determined, and has not yet been 
deterrtiined, unless by the effect of the decree in this case. No ob- 
jection was made in the court below, nor is any made hère, to the 
decree, on the ground that that question had not been decided, and 
no errof is assigned to the act of the court in entering a decree for 
the payment of the money, We hâve not ovèrlooked the fact that 
the bill allèges that the showing made by the appellant to the Secre- 
tary of thé Interior was "accepted as sufficient" by that officer. We 
are not advised as to just what ismeant by that allégation, but, certain 
it is, that the Secretary of the Interior could not accept as sufficient 
any showing of the bona fides of a purchaser other than that which 
the statute contemplated. The bill being one for the cancellation of a 
patent, or, in case such cancellation should not be had, for the pay- 
ment of the money value of the land, the court had jurisdiction in 
equity to entertain the same, and there was no error in overruling the 
demurrer on that ground. 

The appellant con tends further that the liability to pay the money 
value of the lànd was created by an act which was passed subséquent 
to the time when the land had been patented to the appellant. and 
by it sold to others, and that the opération of such a statute must be 
in futuro, and not rétroactive, so as to create a liability for past 
transactions. It is a sufficient answer to this contention, so far as 
the présent case is concerned, to point to the fact that the bill shows 
that the amount received by the appellant for the land described in 
the bill exceeds the sum for which judgment was demanded and 
obtained. Çongress might undoubtedly hâve enacted that a suit be 
brought to require the appellant to account for the proceeds of such 
sales, as for money had and received. The appellant cannot complain 
that it is called upon to pay a suni less than that amount. 

The judgment of the Circuit Court is affirmed. 
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Ex parte ROBINSON et aL 

(Circuit Court of Appeals, Ninth Circuit March 19, 1906.) 

No. 1,065. 

tNJaNCTioN — Validity — Collatéral Attack — Disobedience — Judgment — Col- 

LATEBAL ATTACK— WANT OF JURISDICTION. 

Where a Circuit Court was witliout jurisdiction of the subject-mat- 
ter of a suit, Its decree and ail of its proceedings therein are void, and 
an adjudication that a party was grullty of contempt for violatiug an 
Injunotion issued tlierein is also void, and may be coUaterally attacked 
In a pétition by such party for a writ of habeas corpus. 

Original Proceeding. On pétition for writ of habeas corpus. 

J. W. Robinson (Milton W. Smith, James B. Reavis, and L. S. B. 
Sawyer, of counsel), for petitioners. 
George Donworth, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The petitioners were convicted of con- 
tempt for the violation of a decree of the Circuit Court for the Dis- 
trict of Washington, entered on July 21, 1902, in the case of Hannah 
O'Calligan et al. v. O'Brien, Administrator, and Marie Carrau, 116 Fed. 
934, in which decree said Marie Carrau and ail persons claiming under 
her or representing her were perpetually enjoined from setting up any 
claim to the estate of John Sullivan, deceased, in any court or else- 
where, save in a court having appeliate jurisdiction to review the de- 
cree. The decree was rendered in a suit brought to contest a nuncu- 
pative will and to set aside the decree of the state court probating the 
same. On Appeal to this court the decree of the Circuit Court was re- 
versed for want of jurisdiction of the subject-matter of the suit. 
Carrau v. O'Calligan, 125 Fed. 657, -60 C. C. A. 347. An appeal was 
taken to the Suprême Court, and the décision of this court was affirmed 

in Farrell v. O'Brien, 199 U. S. 89, 25 Sup. Ct. 727, 50 L. Ed. . 

In the meantime, after the décision of this court had been rendered, 
but before its mandate issued to the court below, and before the dé- 
cision of the Suprême Court, Marie Carrau, by her attorney, filed in 
the state court of the state of Washington, in which the said will had 
been admitted to probate, an application for allowance of costs, and 
a motion to dismiss a pétition filed by the contestants of the will. 
Thereupon proceedings were had in said Circuit Court, whereby the 
petitioners were held guilty of contempt in violating its injunction, 
and were sentenced to pay a fine and to be committed to jail until 
the fine was paid, and until the said papers should be withdrawn from 
the files of said probate court. Under this sentence the petitioners 
were taken into custody, whereupon they presented to this court their 
pétition for a writ of habeas corpus, which was allowed. 

As against the discharge of the petitioners on the writ, it is urged 
that the writ cannot be resorted to for the purpose of making a col- 
latéral attack upon the final decree of a Circuit Court of the United 
States which had jurisdiction of the persons of the petitioners, and that 
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the writ cannot be used to perform the office of a writ of error or an 
appeal. Cases were cited which sustain the propositions that a judg- 
ment cannot be thus collaterally attacked unless it is absolutely void, 
and that the judgments and decrees of courts of the United States, 
although erroneous and subject to reversai for want of the necessary 
jurisdictional averments in the pleadings, are nevertheless not nullities, 
and until reversed are binding upôn the parties. There can be no 
doubt of the correctness of thèse propositions. But the décision of 
this court and of the Suprême Court on the appeals in substance 
hold that the suit in the Circuit Court related to a subject over which 
the Circuit Court of the United States for the District of Washington 
had and could hâve no jurisdiction or power, and which that court could 
neither try nor détermine, nor restrain hy injunction the courts of 
the State from trying and determining. The case is not of the nature 
of those in which it has been held that a decree or judgment is not a 
nullity from the mère fact that the bill or déclaration does not show 
a matter in controversy of sufficient pecuniary value to support the 
jurisdiction, or the requisite diversity of citizenship, or from the fact 
that resort has been had to equity when there was a full, adéquate, 
and complète remedy at law; but it is a case which was entirely be- 
yond the jurisdiction of the Circuit Court. The injunction was, there- 
fore, not voidable, but simply void. Said the court in Elliott v. Pier- 
sol, 1 Pet. 338, 390, 7 L. Ed. 164: 

"Where & court has Jurisdiction, It has a right to décide every question 
which oceurs in the cause; and, whether Its décision be correct or other- 
wlse, its Judgment, until reversed, is regarded as binding in every other 
court But, If It act wlthout authorlty, its Judgments and orders are re- 
garded as nullities." 

A case directly in point is In re Sawyer, 124 U. S. 200, 231, 8 Sup. 
Ct. 483, 31 L. Ed. 402, in which the court said: 

"The Circuit Court being wlthoat Jurisdiction to entertaln the bill in 
equity for an injunction, ail its proceedlngs In the exercise of the jurisdic- 
tion whleh it assumed are null and void. The restraining order in the nature 
of an injunction it had no power to make. The adjudication that the de- 
fendants were gullty of a contempt In dlsregarding that order Is equally 
roid." 

See, also. Mackey v. Miller, 126 Fed. 161, 62 C. C. A. 139 ; Ex parte 
Lange, 18 Wall. 163, 21 L. Ed. 872 ; Ex parte Nielson, 131 U. S. 176, 
9 Sup. Ct. 672, 33 E. Ed. 118; Ex parte Siebold, 100 U. S. 371, 25 
L. Ed. 717. 

It follows from thèse views that the petitioners are entitled to be 
discharged, and it is so ordered. 
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FINK V. BAT SHORE TERMINAL CO. 

(Circuit Court of Appeals, Fourth Circuit. May 3, 1906.) 

No. 671. 

Appeal — Peksons Bntitled — Denial of Pétition to Intervenb — Discrétion 
or Court. 

A bondholder, who wlth ail other bondholders was represented In a 
suit In a Circuit Court by the trustée in the mortgage securing the bonds, 
Is not entitled as a matter of rlght to intervene and become a p^rty for the 
purpose of taking an appeal from the decree entered, and the court will 
not be compelled by mandamus to admit hlm as such party where It bas 
denied bis pétition therefor in the exercise of its discrétion. 

In Equity. 

In the matter of the pétition of Frank D. Zell, filed in this court on May 
2, 1906, praying that the writ of mandamus Issue from this court to the Cir- 
cuit Court of the United States for the Eastern District of Virginia, requiring 
said court to admit the petitioner as a party to said cause, and to allow him 
an appeal from and supersedeas to the decree of sale entered by said court in 
that cause on the 17th day of March, 1906. 

William L. Royall and Reynolds D. Brown, for the petitioner. 
D. Lawrence Groner and Tazewell Taylor, opposed. 

Before GOFF, Circuit Judge, and BOYD, District Judge. 

GOFF, Circuit Judge. This court has considered the pétition, ex- 
hibits filed therewith, and the record of the said cause as made in the 
court below. It appears that said Circuit Court refused the request 
of petitioner to be made a party to said cause, with leave to appeal 
from the decree of March 17, 1906, before mentioned, for the reason 
that petitioner, who was a bondholder, was duly represented in said 
litigation by the trustée in the mortgage under which petitioner claimed, 
and by which his bonds are secured, said trustée having been made a 
party défendant in said cause, and having answered the bill filed there- 
in, having filed a cross-bill and otherwise represented the holders of ail 
the bonds secured under the mortgage referred to. Petitioner asked 
that he might be permitted to intervene and become a party in order 
that he might appeal. No spécial cause was assigned by him, as a 
reason why such permission should be granted, save only that his 
rights were not fully protected by the decree of which he complained. 
No fraud is charged against the trustée, no collusion between the trus- 
tée and other bondholders, or other parties is alleged, and no cause is 
shown by petitioner from which the court could find that the refusai 
of the trustée to appeal from said decree was not entirely proper and 
justified by the interests represented by it. Under thèse circumstances 
the Circuit Court exercising its judicial discrétion refused the request 
of petitioner, and declined to permit him to become a party to said 
cause. 

It was not the positive duty of the court below to permit the peti- 
tioner to become a party to said cause. That court has not declined to 
discharge any duty imposed upon it, so far as the petitioner is con- 
cerned, but it has held that as he is alread'y represented in said litiga- 
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tion by the party duly selected for that purpose — the trustée în the 
mortgage, it wouïd not be proper'under the rules of procédure applic- 
able to such matters, to, permit him individually to intervgne, and an- 
tagonize the trustée in the discharge of his common duty to ail the 
bondholders. No appeal lies from such discretionary action of the 
court below. To hold otherwise would create inextricable confusion 
in judicial proceedings, and render it almost impossible to terminate 
litigation of the charactei' involved in this cause. Petitioner not hav- 
ing been made a party was not entitled to an appeal from the decree 
complainéd of, and, not being so entitled the writ of mandamus, must 
not issue compelling the court below to grant him an appeal. 

The court below not béing reqùired to grant petitioner's request to 
become a party, and having in the due exercise of its judicial discré- 
tion declined to do so, mandamus from this court will not issue com- 
pelling it so to act. 

Denied. 



EDWARD & JOHN BURKB, Lîmited, t. BISHOP. 
(Circuit Court of Appeals, Second Circuit Mardi 23, 1906.) 

No. 47. 
Tbade-Mabkb and Tbadk-Naue8— Suit fob Unfaie CoirPEiiTioN— Phelimi- 

NABY iNJtTNCTION. 

À complainant In a suit for unfalr compétition Is not entitled to a pre- 
limlnary injunction, where the real défendant, who Is defendlng al- 
tbough not nominally a party, hfts been openly and notoriously carrylng 
on the compétition complainéd of for more than 10 years In tbe same 
clty wlth complainant and with its knowledge, and no such relief haa 
beèn prevlously asked for. 

[Ed. Note. — For cases in point, see vol. 46, Cent Dig. Trade-Marlcs 
Und Trade-Names, § 108. 

Unfalr Compétition, sèe notes to Scheuer v. Muller, 20 C. C. A. 165; 
Lare y. Harper & Bros., 30 C. O. A. 370.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Appeal from order granting a preliminary injunction in an action 
for unfair compétition in the sale, of , Guinness' stout. 

H. Aaron, for appellant. 
Edmund Wetmore, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The real controversy in the case is between the com- 
plainant and the firmof W. A. Ross & Co., and the bill of complaint 
shows this by the averments, which otherwise would be wiiolly irrele- 
vant, that such firm is the importer of the competing bottled stout, is 
doing business at the same city with the complainant, and that the 
stout dealt in by défendant is purchased by him of that firm. The ac- 
tion is defended by W. A. Ross & Co. 

Ross & Co. hâve been selling Guinness' stout in bottles dressed in 
the capsules and labels in controversy, in compétition with tlie com- 
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plainant, notoriously, extensively, and under claîm of right, sînce 1893. 
In 1896 the complainant brought suit in this court against the firm 
to enjoin such compétition. After proofs had been taken in part, the 
complainant abandoned the further prosecution of the suit, and in 
February, 1901, obtained the consent of the défendants to discontinue 
it, and formally dismissed the action. No application for an injunc- 
tion pendente lite was made. The complainant took no further pro- 
ceedings against the firm. The présent action was commenced in 
March, 1904. 

Treating the case as though Ross & Co. were the défendants, it is 
one for the application of the rule that a party cannot invoke the strin- 
gent remedy of preliminary injunction who has been guilty of long 
and unexcused lâches in asserting his rights. Having delayed for 
more than 10 years to ask for such a remedy, it is fair to assume that 
the complainant will not suffer material injury by being required to 
wait until the controversy is heard upon its merits. 

It is suggested, as excusing the lâches, that, as both the complainant 
and Ross & Co. were aliens, the former suit would hâve failed for want 
of jurisdiction. While this may be true, the suggestion does not ap- 
pear to hâve occurred to either party while the suit was pending; 
but the parties contested upon the merits of the controversy, and, if 
complainant was really influenced by it, there was no reason why the 
controversy could not hâve been carried on in the state courts. 

We are of the opinion that a preliminary injunction should not hâve 
been ordered, and the order is accordingly reversed. 



CAT V. VBREBN. 

(Circuit Court of Appeals, Fifth Circuit Aprll 6, 1906.) 

No. 1,544. 

ApPEAIi — ^ApPEALABLE DeCREE — DiSMISSAL AS TO ONE DEFENDANT. 

A deeree dismissing a biil as to one of two or more défendants, leavlng 
the case undisposed of as to the others, Is not a final deeree, and not ap- 
pealable. 

[Ed. Note. — For cases In point, see vol. 2, Cent. Dig. Appeal and Error, 
§§ 484-493.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

W. A. Blount and A. C. Blount, Jr., for appellant. 
Thos. L. Clarke and Spencer R. Atkinson, for appellee. 

Before McCORMICK and SHELBY, Circuit Judges, and PAR- 
LANGE, District Judge. 

PER CURIAM. This was a suit in equity by the appellant, as 
complainant, against the Coast Cypress Lumber Company, a corpo- 
ration, and W. C. Vereen, défendants. A deeree was rendered "That 
the complainant's bill of complaint as against the défendant W. G. 
Vereen be, and the same is, hereby dismissed." The appeal was taken 
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from this decree. The record shows no disposition of the case as to 
the other défendant. An appeal does not lie until there has been a 
final disposition of the case as to both défendants. The appeal is dis- 
missed for want of jurisdiction. Hohorst v. Packet Co., 148 U. S. 
262, 13 Sup. Ct. 590, 37 L. Ed. 443; Menge v. Warriner, 130 Fed. 
816, 57 C. C. A. 433. 
Dismissed. 



ALLEN et al. v. FIELD et al. 

(Circuit Court of Appeals, Second Circuit March 7, 1906.) 

No. 116. 

1. Teial— iNSTBUOTiONa— RsarusAL OF Requests. 

It Is not errpr to refuse a request for an instruction applicable only 
In case of a findlng whlch there is no évidence to warrant, as the jury hâve 
already been chaiged. 

[Ed. Note.— For cases In point, see vol. 46, Cent. Dlg. Trial, §§ 596- 
«12.] 

2. Wbit of Ebbob— Reviœw— Instbuctions. 

' An exception to the answer of the court to a question asked by the jury, 
' which merely reafflrmed and referred them to a part of the charge pre- 
viously glven, and whlch was not éxcepted to, présents no question for 
revlew. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dlg. Appeal and Error, 
S 1516.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment upon 
a verdict against plaintiffs in error, who were défendants below, in the 
Circuit Court, Southern District of New York. 

A. S. Austrian, for plaintiffs in error. 
William Lindsay, for défendants in error. 

Before WALLACE, LACOMBE and TOWNSEND, Circuit 
Judges. 

PER CURIAM. Ail the facts in this cause are fuUy set forth in 
the opinion of this court on the former appeal, which will be found in 
130 Fed. 641, 65 C. C. A. 19. They need not be again recited. On 
this trial it was shown that out of 15,000 barrels of whisky which the 
plaintiffs had manufactured up to the fall of 1904, but which défend- 
ants did not take, 6,395 barrels were sold to other people at a profit 
above the contract price of over $10,000, while 8,705 barrels remained 
on hand unsold. 

The défendant requested the court to charge that: 

"(14) ïhe jury Is further Instructed that, If it flnds from the évidence that 
the plalntiff has sold or could hâve sold ail the whlsliy in question hereto- 
fore manufactured up to and Including the présent date at a price equal to 
or In excess of 30 cents per proof gallon, plus carrying charges, then and In 
that event as to ail such whisky the jury is instructed that the plaintlfE is 
entltled to recover no damages whatever." 
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The court so charged ; indeed it had already so instructed the jury 
in the colloquial charge. 

The défendants then requested the court to charge that : 

"(1) Tlio jury îs further instrueted that the évidence in thls case shows that 
the sale and disposition by the plaintiiï of certain oï the whislîy in question 
netted the plaintiff a profit ovev and above the contract priée and carrying 
charges. If the lury further find that the plaintiff is entitled to recover in 
thls case damages from the défendants on account of any of the wliislsy still 
on hand and undisposed of by the plaintiff, then such damage must be reduced 
to the estent of such net profits already made by the plaintiff." 

The court refused so to charge, and exception was duly taken. 

The theory of the défendants is that the jury -was left without proper 
instructions in case they should find that plaintiff could not hâve sold 
ail the unsold whisky at a profit, because under the charge generally 
and under the fourteenth request they could find damages touching any 
unsold whisky only if they were satisfîed from the évidence that plain- 
tiiï could not hâve sold it at a profit. The exception is unsound. The 
request was doubtless refused because the court had already charged 
the jury that the évidence tended to show that ail of the unsold whisky 
could hâve been sold by plaintiff at a profit, and there was no évidence 
to the contrary in the case. The instruction was therefore superfluous. 
The évidence was that the plaintiff in offering the manufactured whis- 
ky for sale asked priées considerably in excess of the contract price. 
There were also two written admissions of the plaintiff that he could 
hâve sold ail the manufactured whisky at a profit. On April 16, 1902., 
after naming 32J4 cents, 37^ cents, and 43J4 cents for 100 barrels, 
the product of each of three successive years (300 barrels in ail), he 
States: "I could close my three crops to-day at the money I offer it 
to you." On January 17, 1903, he stated, after naming prices for 500' 
barrels, varying for the différent crops from 35 cents up to 50 cents: 
"I can close out ail I hâve at my prices, but am only trying to sell to 
customers who hâve handled thèse goods." Thèse statements stand- 
lupon the record wholly unqualified, unexplained, and uncontradicted,. 
and it is manifest that the 8,705 barrels remained unsold only because' 
the plaintiff was seeking to get a still larger profit. The request con- 
sequently called for an instruction upon merely an académie proposi- 
tion. It assumed that there was a disputed question of fact when 
there was none. The refusai could not hâve harmed the défendants or 
misled the jury. 

When there is a gênerai verdict, covering varions items of damage 
upon conflicting testimony, it is, of course, impossible to tell at what 
amount the jury may hâve assessed each item; but when, touching the 
only item questioned in review, the évidence is ail the one way, wholly 
uncontradicted and unqualified, it must be assumed that their verdict 
was in conformity with the proof. 

When the jury was in consultation, they^gresented to the court 
through their foreman the following written Request: 

"The jury wish to ask you if, !n considering the question of damages, we 
should take into considération whether the plant of Field is to continue a* 
a going concern during the next ten years." 
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To this the court replied : 

"ïVo, except as I hâve cliarged you with référence to the future crops." 

To this instruction défendants excepted. This* instruction added 
nothing to and changed nothing in the charge already given with référ- 
ence to future i crops. To that part of the charge no exception was 
reserved, and the exception to this référence to an unchallenged charge 
is without merit. 

The défendants présent an argument upon two propositions which 
were fully discusged and decided in our former opinion. There is no 
additional testimony in any way' modifying the facts upon which those 
propositions were disposed of on the first appeal. It is not necessary 
therefore to discuss them further. 

The judgment is affirmed. 



STIRLING CO. V. EUST BOILBR CO. 

(Circuit Court W. D. Pennsylvania. February 26, 1906.) 

No. 10. 

Patents — Infbingement — Steam Boiu;es. 

Tlie Faber patent No. 680,707, for a wàter tube steam boiler, the 
spécifie purpose of the Invention being to create and maiutain sectional 
currents, construed and held not Infringed. 

In Equity. On final hearing. 

Bakewell & Byrnes, for complainant 
Wm. L. Pierce. for respondent. , 

BUFFINGTON, District Juàgé. This is a bill in equity brought 
by the Stirling Company against the Rust Boiler Company. It charges 
infringement of elâims 1, 3, 3, 5, and 11 of patent No. 680,707, for 
a steam boiler, granted August 30, 1901, to Frank M. Faber, as- 
signer to coittplainant. The défenses are invalidity of the patent and 
noninfringement. In water tube boilers, a gênerai continuons circu- 
lation through the ■ tubes is désirable, since thereby the entire water 
body is subjectéd to higher beat conditions, more rapid heat trans- 
ference is secûréd, and a wider diflfused uniformity of water tempéra- 
ture is had/ It will thus be seen thàt maximum rapidity in steam 
raising, with less liability to burn eut a boiler in spots is secured. 
Such a gênerai main circulation is created, and results from the gên- 
erai plan on which the boiler is built. In addition to such gênerai cir- 
culation what àté known as "local minor circulations" exist. Thèse 
hâve no fixed or deterriiinate courses or timés of beginning, continu- 
ing, or endirtg. ■'They resuit from local, shifting, and uncontrolled 
causes, or factors. Since the tendency of botter water is to rise and 
of cooler to sink, it will be seen that local heat conditions may at 
times cause sème tubes in the same bank to draw Upward and some 
downward, and iftdeed, the botter side of one tube to drive water 
nearest it upward, and while the cooler side of the same tube draws 
downward. : Such inequality and variations in heat conditions resuit 
from fuel, draft, and other factors. For instance, fresh fuel on one 
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side of a boiler grate and an incandescent bed of coals on the other 
may cause wide divergence of heat, and, tlierefore, différent current 
courses in the same bank xyi tubes. It will thus be seen that, gene- 
rally speaking, main circulations are created by the structural type 
of the boiler; local circulations by operative conditions. Now, prior 
to Faber's patent, it was well known that thèse main circulations 
in boilers could be created by certain structural features, and that 
such main circulations could be either of a gênerai or sectional char- 
acter. As illustrating a sectional circulation; that is, a continuous, 
designed circulation, covering a section only of a boiler system, we 
may refer to the current between the front upper steam drum and 
front lower mud drum of the boiler shown in the accompanying Fig. 
6 of Pierpoint's patent, No. 629,306, of November 13, 1894, 




Hère the water, after passing through the rear mud drum and the 
rear and center upper drums, finally enters the forward upper drum, 
4d. By reason of a bank of tubes Connecting the latter drum with 
forward mud drum, 7d, and by reason of the baffler, 16d, placed be- 
tween tubes, lld, and 15d, of the Connecting bank, the water is made 
to travel in the section of the boiler system composed of the forward 
upper and lower drums and their Connecting tubes. Of course, . in 
such section, varying heat and draft conditions may start temporary 
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local currents froir. time to time. On the other hand, a boiler em- 
bodying a main or gênerai circulation is seen in the accompanying 
figure taken from Stirling's patent, No. éiï9,678, of July 26, 1893. 




Apart from its feed water system, which need not be referred to, 
the boiler has two upper drums, each connected to the single mud 
■drum, and ' connected to each other by water passages. By means 
of a baffler interposed between the tubes leading from the two upper 
■drums to the mud drum a current upward in the front bank is created. 
This causes a main gênerai circulation through the whole working 
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part of the boiler, and of so pronounced a character as to hâve gained 
for itself the distinctive name of the StirUng cycle of circulation. 
Of course, as said above of the sectional system, there are also in this 
gênerai System local circulations from time to time, which are caused 
by varying fuel and draft conditions. Now Faber's boiler is of the 
sectional type, and a study of his patent shows that his device, and ail 
the heat and current controlling factors used, were employed not 
only to create and maintaia sectional currents, but to exclude there- 
from a main or gênerai circulation. This boiler is shown in the ac- 
companying eut. 
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Without referring to the feed water System, and confining ourselves 
to the working sections;: wé haye an upper rear steam and water 
drum and a lower rear mud drum connected by Ipanks of tubes. By 
the interposition of a baffler between the forward and the rear parts 
of this bank, the forward tubes create an upward and the rear a 
downward current between the two drums composing that section. 
So, alsoj the forward upper drum and the forward lower drum, by a 
baffler placed in the same way in the midst of the Connecting bank of 
tubes, create another and similar sectional current. It will be noted 
that not only are thèse sectional currents created by the functional 
arrangement of the several rows of tubes, but by the omission of any 
water connection between the upper drums the main or gênerai Stir- 
ling cycle of circulation has no pathway in which to travel and can- 
not exist in Faber's device. The "separate," "distinct," "indépend- 
ant," and "directed" characters of thèse sectional currents are speci- 
fied as coristituting the invention. The patentee's words are: 

"My Invention relates to water-tube bollers, Its objeet being to provide for 
the proper circulation of tbe water between two separate steam and water 
drums and ia lower mud drum, so that two distinct and Independent cycles 
of circulation are establlshed and the flame and heated products of combus- 
tion are sq directed as to properly generate and malntaln such cycles of 
circulation." 

And moreover, the sectional character of the two parts of the 
boiler are recognized where the patentée described certain baffle walls, 
tubes, etc., as "forming part of the front cycle of circulation" and 
others as "forming part of the rear cycle of circulation." The opéra- 
tion of the device in its difïerent sections is thus described : 

"The natural resuit Is a cycle of circulation from the mud drum up through 
the tubes, 15, to the steam and water drum, 1, and thence back to the mud 
drum through the tubes, 16. In the same manner a separate cycle of cir- 
culation is establlshed from the mud drum up through the tubes, 17, to the 
steam and water drum, 2, and thence back to the mud drum through the 
tubes, 18. The partition, 4 [shown in an alternative single mud drum con- 
struction, Figi; i of Patent], serves to separate thèse two cycles of circulation, 
and prevents éach from interfering wlth, checking or modifying the opéra- 
tion of the other. * » * The steam In this way is collected quickly into 
the two upper drums, from which it can pass from two distinct cycles of cir- 
culation." 

It will thus be seen that the averred and only objeet of the patentée 
and the only device disclosed was one for the existence of sectional, 
and the nonexistence of gênerai, cycles of circulation. Now the re- 
spondent's structure, which is shown in the eut on the opposite page is 
built to create and maintain a main, nonsectional cycle. In it are 
two upper drums, the water spaces of which are connected by a bank 
of tubes; and two lower drum's also connected by a bank of tubes. 
The two forward drums are connected by five rows of tubes placed 
in front of jthe single baffle vvall of the plant and the two rear drums 
are likewise connected by five rows in the rear of such baffle wall. 
The proofs show that at one of the tests the highest température of 



8TIKLING 00. V. BUSX BOILBE CO. 



847 



2àç/J. 




the tubes tested in the front section of the boiler was 1,793 degrees and 
lowest 1,007 degrees; that of the rear section the highest 855 degrees, 
the lowest 580 degrees. It will thus be seen the highest température of 
the rear section being relatively much lower than the lowest tempéra- 
ture of the front, a main rectangular cycle, extending through ail 
parts of the whole boiler, is created upward through the front sec- 
tion tubes and downward through the rear section tubes. It is quite 
likely, of course, that the tubes in the center of the front chamber 
absorb more heat than the vertical tubes farther front and the curved 
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tubes farther back in the chamber, and that, owing to this and vary- 
ing heat and draft conditions, shifting, local currents may from time 
to time appear. But, conceding such currents to be found, they are 
not the predetermined, defined, functionally-created, sectional cur- 
rents of Faber's device. The purpose of that structure was not to 
create local fugitive currents, but to create and maintain steady, con- 
tinuons, functionally-created ones, which in the sensé of having a sec- 
tional course were, to that extent, but only to that extent local. If 
the curbed tube of Rust's were close to the other tubes of its bank, 
there could be no prêteuse to sustain a charge of infringement. But 
we cannot see how its spacing a short distance to the rear can make 
it inf ringe so long as it is kept in substantially the same heat belt as 
the other tubes, and no baffle séparâtes them. Moreover, placing it 
further back is not évidence of an infringing intent, for it is needed 
there to render possible the use of a very narrow shell baffler instead 
of a much wider, self-supporting one. Finding as we do, that this 
boiler with its well-sustained main rectangular cycle of circulation 
is of a distinctly différent type from Faber's device, with its sectional 
cycles of circulation; that the existence of minor, negligible local 
currents in it is accidentai, and not the resuit of any purpose, wish, 
or object leading to their création, we think it would be a perversion 
of the patent law to permit Faber's patent to dominate and control 
such a widely divergent type of construction as Rust's. 

Waiving lîie question of the validity of the patent, and especially 
of the first and second claims, we are of opinion the charge of in- 
fringement is not sustained. 

A decree may be drawn dismissing the bill. 
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STIRLING CO. V. RUST BOILBR CO. 
(Circuit Court, W. D. Pennsylvania. February 26, 1906.) 
No. 14. 

1. Patents— Infringemeni^-Steam Boilers. 

The Schlieper patent, No. 526,947, for a water tube steam boiler cover- 
ing an alleged improvement of the Stirling boiler Is of narrow scope anâ 
is not Infringed by a boiler constructed under the Rust patent. 

2. SAME CONSTBUCTION DP CLAIMS. 

In the construction of a patent the omission of the patentée to poiiit 
out or refer in bis spécification or claims to a spécial feature which he 
subsequently maintains is the most important part of his invention is 
very significant, and should be carefully sorutinized. 

In Equity. On final hearing. 

Bakewell & Byrnes, for complainant. 
W. L. Pierce, for respondent. 

BUFFINGTON, District Judge. This is a bill in equity filed by 
the Stirling Company against the Rust Boiler Company, charging in- 
fringement of patent No. 526,947, granted October 2, 1894, to John 
E. Schlieper for a steam boiler. The défenses thereto are invalidity 
and noninfringement. The boiler in question is of the water-tube 
type, and the proofs largely concern the entrent circulation of the 
water therein. The testimony of a number of scientists has been 
taken, and as their views are divergent, if not, indeed, conflicting, we 
feel ail the more impelled to go back to the patent as the foundation 
and measure of the rights hère involved. While the helpful value 
of expert scientific proof to throw light on many subjects before 
them is recognized by courts, yet it must be remembered that such 
testimony is admissible to remove and not create uncertainty. The 
first and primary duty of a court is to examine the patent and see 
whether its statements are in themselves plain and self-explanatory, 
and to resort to extrinsic aid only where it is required to aid in con- 
struing it by making plain something not in itself clear and intelli- 
gible. Let us therefore turn to the patent itself. Now, in the first 
place, a perusal of that instrument discloses the somewhat significant 
fact that the patentée nowhere allèges any defect or difficulty in prior 
boiler practice which he sought to remove or overcome. In the ab- 
sence of any such statement, and, indeed, of proof that any such recog- 
nized defect or difficulty did exist, which was overcome bythe subsé- 
quent use of this device, or one in substantial conformity thereto, we 
are justified in assuming the patent was not one of that broad pioneer 
character which overcame some obstacles that had long blocked ad- 
vance in its art. And such, indeed, would seem to hâve been the 
view of the patentée for he states : "The object of my invention is to 
improve the Stirling boiler," and that his invention consists "in the 
features and combinations hereinafter described and claimed." If, 
then, we ascertain what the Stirling boiler, which he sought to im- 
prove was, and ascertain the "features and combinations" used in 
making such improvement, we know just what the patentée disclosed, 
what he claimed, and to what extent of patent monopoly he is entitled. 
144 F.— 54 
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In thé single figure of his spécification sheet herewith given is shown 
the type of Stirling boiler which he sought to improve: 




Discarding the rear upper and loWer drums, which. are merely auxi- 
Hary feed water connections, we hâve four drums or boiler shells, 
two above and two below, forming a fan-shaped structure. The two 
lower ones, known as the "Forward and Rear Mud Drums," hâve 
water connections with each other, and each one is also connected by 
four rows. of tubes to the forward and rear upper drums, respec- 
tively, which are termed "Steam and Water Drums." Thèse latter 
drums are connected to each other below their water levels by water 
pipes, and above by steam pipes. This water connection was a device 
which Stirling added to fan-shaped vertical water tube boilers, and 
thereby made possible what was called the Stirling cycle of circula- 
tion and gave his name (although his patent shdwed but a single 
mud drum) to boilers of the gênerai type shown in this spécification. 
Now it will be noted that the Stirling type which Schlieper sought to 
improve was not itself a broad, pioneer addition to the boiler art. 
That device was considered by this court in the case of the Stirling 
Company v. The Pierpont Company^ 73 Fed. 786, and it was there 
said: 
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"This brief review of the art, which by no means embraces ail the patents 
pertinent thereto and the satisfaetory character of the results attained In 
the same gênerai Unes which Stirling followed some years later, shows the 
field was so fully occupied that the advance made by him was the graduai 
step of the Improver, not the stride of the pioneer. Singly considered, the 
éléments of his combination were old. He did not diseover the principle 
of circulation nor was he the flrst to devise means to effect it; circulation 
through a mud drum was not original with him; bafflers and means for 
effectually distributing the beat to the water tubes were known before; com- 
pactness of structure and facility of access for cleaning had been attained, 
and the deposit of scale seeured. That he united ail thèse désirable points 
in a structure combining simplicity, economy, and effectiveness is true; this 
his combination, showed novelty and patentability is, for présent purposes, 
assumed ; and to the extent of hls specified combinations and to others uslng 
substantially the same éléments, or their équivalents, to accomplish the same 
resuit in substantially the same way, his rights will be enforced. Further 
than this we cannot go, nor are his claims entitled to a broader construction." 

The Stirling boiler had a strong, main, or gênerai cycle of circu- 
lation which was well known, and which indeed is described by 
Schlieper in his patent. After referring to the passage of the water 
through the feed water System, which, as stated above, is not hère 
material, Schlieper says: 

"The water then passes on Into the forward mud drum or drums, up into 
the elevated drums, across from one drum to another, dowu again to the 
mud drums, and so on continuously — allowance being of course made for 
evaporation." 

Now a Stirling cycle such as thus described by the patentée is 
caused by subjecting the différent banks of vertical tubes to différent 
beat conditions by dividing the furnace into différent beat zones by 
means of a division or baffle wall. It is this main circulation — which 
alone the patentée mentions — ^that his device, which "aids in regulat- 
ing the circulation," is intended to affect. What then is the mode in 
which he régulâtes that circulation and what the means he employs 
to do so? The means consists in a smaller, or what Schlieper terms 
a secondary water drum placed midway between the upper stream and 
water drums and which taps the water pipes Connecting them. This 
drum is connected to the rear mud drum by tubes located in the rear 
or cooler beat zone. The secondary water drum and the pipes thus 
Connecting it with the rear mud drum are the only features Schlieper 
added to the Stirling boiler. What function did they add thereto? 
It will be noted that the steam raising capacity of a boiler dépends 
on the maximum of water it can subject to a maximum of beat. It 
is therefore désirable a boiler should, up to its working capacity, carry 
as much water as possible. If there is too much, or the water line 
of the upper drums is too high, foaming water is carried into the 
steam, an opération called priming, and wet steam produces pounding 
in an engine. In tubular boilers, it should also be observed, the most 
effective beat transference is when the water is circulating through 
the vertical tubes. In view of thèse facts the purpose of Schlieper's 
two added features is clear. The drum he places below the water 
level of the steam and water drums in order that it will take it to its 
lower level and full capacity water from the higher stream and water 
drums. This is set forth by the patentée who states : 
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"The secondary water drum, whlch may be of any desired slze, Is prefer- 
ably placed at a lower level than the main steam and water drums, so as to 
reduce the water level therein and thus prevent prlming or foaming. It also 
provides addltional heating surface and alds In regulating the circulation." 

That it adds to heating surface is apparent for its contents instead 
of being in the upper drums situate at corners of the surface and off 
from the path of heat travel, are now placed in a drum in the very 
center of the furnace crown, lower than the corner drums and in the 
direct pathway of heat travel. It also adds an extra row of tubes 
:n the center of the furnace. Hère, then, we hâve a plain, unambiguous 
statement of certain definite advantages, resulting from laws of 
physics, well recognized and produced by the two agencies, viz., water 
drum and tubes, placed in locations functionally effective, and form- 
ing working parts of a definite combination. Thèse are the "features 
and combinations" in which, as the patentée states, "the invention 
consista." The advantages resulting therefrom, as stated by the pat- 
entée, are four in number, viz., réduction of water level; preventing 
foaming and priming; increase in heating surface; and aid in regu- 
lating circulation. The first three of such advantages resuit from 
the location of the secondary drum below the water level of the steam 
and water drums, and from its capacity to hold a large quantity of 
water. The efïect of the location below water level is stated thus: 

"The secondary water drum, which may be of any desired size, is prefer- 
ably placed at a lower level than the main steam and water drums, so as to 
reduce the water level therein and thus prevent priming and foaming." 

And the capacity of such drum thus: 

"The secondary drum, belng so arranged that a large part of the water 
passes through it, performs the functlons above stated." 

It will thus be seen the submerged location and the substantial rés- 
ervoir capacity of this secondary water drum are avowed factors and 
functional éléments in the invention disclosed; for by its use a given 
quantity of water can be used and a lower level had in the steam 
and water drums than would otherwise be the case. The mode in 
which the added features, "aid in regulating the circulation" is not 
stated. As we hâve shown, "the circulation," which it aids in regu- 
lating is the main, quadrilatéral Stirling circulation which alone is 
referred to in the patent. In the proofs in this case substantially 
the whole controversy has hinged and the important feature of this 
patent is alleged to consist in the tubes Connecting the secondary 
water drums with one of the lower mud drums. If the gist of this 
invention is the function of those tubes the patentée was singularly 
successful in ignoring it in his spécification, for the only référence to 
it is where he says, "the secondary elevated water drum is connected 
with one of the lower mud drums, preferably the middle one, by 
means of a séries of tubes, etc." Such omission is not without sig- 
nificance, for, as was said in MacCoil v. Knowles Loom Works, 95 
Fed. 986, 37 C. C. A. 350 : 

"In the construction of a patent, the omission of the patentée to point out 
or refer in his spécification or claims to the spécial feature which he sub- 
sequently maintains Is the most important part of his invention Is very sig- 
niflcant, and should be carefully scrutiuized. 'If this feature be an advan- 
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tage, as now claîmed, it Is strange that no allusion is niade to It In the 
spedflcation,' Fastner Co. v. Kraetzer, 150 U. S. 111, 14 Sup. Ct. 48, 87 L. 
Ed. 1019." 

It is évident to us that thèse Connecting tubes were regarded as 
a mère incident to the more important secondary water drum and 
that from their location in the second heat zone, it was simply in- 
tended they should perform the office which a cool row of tubes 
fulfill with référence to a hotter row, that is, to draw downward; 
in other words, they co-operated with the banks of tubes leading from 
the rear upper to the rear lower drum in drawing downward, and, 
in so doing, shouldered a part of the work of those tubes, and in that 
way aided in carrying the main circulation. And it is certain that 
there is no suggestion in the patent that they created any new or ad- 
ditional form of circulation, nor was their situation, to wit, in the 
second heat zone, one that tended to create any constant current move- 
ment, other than to shunt a small part of the main Stirling cycle,' 
whose existence was not dépendent upon them, and which, at most, 
they could simply aid to regulate. And this view of the patent, drawn 
from its own terms, is not unsettled by anything that became évident 
as the device was used; for as no boilers on the gênerai lines dis- 
closed by this device were built and commercially used, we hâve not 
the qualifying fact which often afïects the estimate of a patent that 
the use of a device disclosed merits which the patentée himself did not 
expect. 

Upon this device three claims were allowed as follows: 

"(1) In a water tube boiler, a secondary drum having water communi- 
cation witli elevated steam and water drums and a lower mud drum, sub- 
stantially as described. 

"(2) In a water tube boiler, the combination of two elevated steam and 
water drums having communication with eaeh other, a secondary drum ar- 
rangea at a lower level than the elevated steam and water drums and having 
water communication therewith, a lower mud drum or drums having water 
communication with the elevated steam and water drums, and means for 
supplying and feeding water into the lower mud drum or drums, substantlally 
as described. 

"(3) In a water tube boiler, the combination of the two elevated steam 
and water drums having communication with eaeh other, a secondary drum 
placed at a lower level than the elevated steam and water drums and haviîig 
water communication therewith, an elevated feed water drum, a front lower 
mud drum or drums having water communication with the elevated steam 
and water drums, and a rear lower mud drum having water communication 
with the elevated feed drum and with the front mud drum or drums, sub- 
stantlally as described." 

Assuming, for présent purposes, the validity of the patent, we next 
inquire whether respondent infringes. In the Stirling type of boilers 
the lower drums were coupled closely together and the drums above 
spaced apart. This resulted in an approximately fan-shaped con- 
struction in which the front bank of tubes inclined forward and over- 
hung the furnace. The baffle walls, following the inclination of the 
tubes, were also inclined forward. Owing to the forces of contrac- 
tion and expansion tubes should pierce the boiler shell at approxi- 
mately right angles. It appears from the proofs that four rows of 
tubes to a bank is about the limit of proper construction on that ac- 



854 



144 FEDERAL REPORTER, 



count. Such right angle connection with the curved boiler surface 
was effected in the Stirling type by curving the tube ends. It was to 
this type of boiler where the unused space between the upper and 
lower drums permitted the introduction of a secondary drum that 
Schlieper added that feature. New while the SchUeper _ device ex- 
pressly stated it was an improvement on this type of boilers we do 
not regard it as limited to such boilers, fan-shaped and curved tubes ; 
but, in respondent's device, shown in the accompanying eut we hâve 
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another and wholly différent type. There we find the two upper 
drums directly over the two lower drums; the spacing between the 
same, above and below, equal; and their vertical connections made by 
banks of straight, instead of curved tubes. The boiler shells are 
pierced at right angles, through shoulders pressed outward on the 
shell. By staggering them, four banks of tubes may thus be lo- 
cated without extending the shoulders to an undue width. Such con- 
struction of vertical tubes between the square-placed drums leaves a 
central space of equal width at top and bottom. A baffler being 
placed between thèse banks of tubes puts them in unlike heat zones 
and créâtes a strong, quadrilatéral cycle of circulation. Now, at the 
lower part of this space, the respondent puts a secondary drum from 
which two banks of tubes extend upward, and, by means of a header, 
connect with the pipe uniting the water space of the two upper drums. 
A bank of tubes also connects the secondary drum to the rear mud 
drum. The two banks leading upward by supporting and making 
possible the use of a vertical shell baffle of three inches thickness, 
save valuable space for access within and cleaning the boiler. This 
baffle being placed intermediate the rows of central tubes, throws 
one set into the forward or hottest heat zone, and the other into the 
rear or coolest heat zone. The effect of this is to make the current 
flow of thèse pipes in opposite directions ; that in front, up, that in the 
rear, down. Such being the case, it will be noted we hâve between 
the secondary drum and the upper drum-connecting pipes a minor 
quadrilatéral circulation within the outer main current cycle. This 
is obtained by locating the secondary drum in the central lower cham- 
ber space, and by placing the baffler between the tube rows leading 
from it. This not only adds to the heating surface an entire bank 
more than Schlieper had, but places the added bank in the hottest 
zone of the furnace where Schlieper added none. Almost the entire 
shell of the secondary drum in Rust's construction is subjected 
to heat and a large part of it at the initial heat stage. So, also, the 
secondary drum of Schlieper is not found in respondent's construc- 
tion, and instead of the whole bank of tubes entering into such a 
réservoir, each pipe of Rust and its fellow in the row opposite form 
an individual or sectional System of their own, by means of a header 
coupling. We do not understand it is contended that the Rust sec- 
ondary water drum below is the équivalent of the Schlieper sec- 
ondary drum above but that the several éléments of Rust, viz., the 
double row of tubes, the header, the lower drum, and the Connecting 
row of pipes between the upper drums perform the same function 
as the Schlieper drum and its Connecting pipes or to use the language 
of complainant's expert: 

"The double row of tubes, together with the headers, lower drum and their 
Connecting pipes, perform the same function in this boiler as do the secondary 
drum and its Connecting pipes in the Schlieper boiler." 

We cannot accède to this view. What object, as afïects circulation, 
had Schlieper in view in his use of the secondary drum and its pipes 
Connecting with the rear mud drum. Clearly his purpose was to 
draw water from the forward upper drum to the rear mud drum 
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and to that extent avoid carrying it through the rear upper drum and 
down the rçar banks of tubes. He provides a device for diverting the 
water from the main current path before it enters the rear upper 
drum, and proyides no method to return it to that current, so as to 
afterwards pags through the rear upper drum. And his device is 
functionally constructed to attain that resuit. In the first place, he 
causes the water from the forward steam and water drum to strike 
a sohd volume of water which completely fills the submerged drum. 
Now it is clear that to a certain extent the larger the volume of water 
thus interposed before the outlet to the rear drum is reached, the 
more difficult it is for the water to follow that course, for it serves 
to check the velocity and change the course of the incoming stream. 
For that reason the purpose of the patent is affected by a structure 
that provides for such a deflecting body of water, and in the same 
way its purpose is defeated by one which closely approximates the 
facility of transmission incident to the use of a mère pipe connection. 
Moreover in Schlieper's device diversion to the rear mud drum is 
intensified by a pipe leading thereto whose withdrawing force is not 
only aided by gravity, but is increased by the relative thermal rela- 
tion of the pipe itself. Consequently, Schlieper places his row of tubes 
back of the baffle wall, where, as compared with tlie luain forward 
bank of tubes, its tendency to draw down would be pronounced ; but, 
even as respects the rear banks of tubes, an auxiliary baffler defîects 
beat from it to the rear bank, and so tends to make Schlieper's added 
row the coolest bank in the whole System. Nor is this ail, for the 
tendency of this bank of tubes to draw down is increased by the fact 
that the least tendency to create upward counteracting currents is 
found in the rear mud drum to which it leads by the fact that the 
cooler feed water is there introduced. It will thus be seen that the 
whole device is constructed in order to divert water from the point 
where it might possibly be drawn into the rear upper drum, and pass 
down through the rear banks where, as complainant's expert says, 
"I do not think there would even be a gênerai upward circulation 
through the tubes." 

On the other hand, a study of the Rust System satisfies us that 
its whole purpose is in an opposite direction, and while it may tempo- 
rarily divert water from the main quadrilatéral circulation, it event- 
ually returns it to the same point where it may again join in that cir- 
culation. It should be noted also that during its temporary diversion 
the water bas been subjected to a beat transference which Schlieper 
neither contemplated or indeed was possible by his device. How is 
this donc? In the first place, the Rust header which is interposed 
in the water connection leading from the front to the rear upper 
drum contains no such checking volume of water as the Schlieper 
drum. Respondent's estimate makes the header's cubical capacity 
twice that of the pipe sections it connects, while complainant's onlv 
makes it three times. While there are no degrees in infringement, 
yet the mère fact of increased capacity of a four-part header over the 
pipes it connects does not necessarily évidence an infringing intent, 
for the use of headers in boilers was common enough to lead us in 
Stirling v. Pierpoint, supra, to say: 
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"Water tube boilers include two classes — those whose tubes are horizontal, 
or substantially so, and connected at the ends by headers, and those whose 
tubes are vertical and connected at the ends to cylindrical drums." 

The use of screw pipe connections for tubes is not feasible m 
boilers, and the form of header hère used is of the smallest capacity 
compatible with safety. It will therefore be seen that in reducing the 
pipe connection between the upper drum to a safety minimum of size, 
and in using an individual header for each individual Connecting 
pipe, the current passing from the front upper drum to the rear 
upper drum, through each individual pipe and header, is subjected 
to a minimum of current checking and diversion. And in this con- 
nection it is proper to note that whatever dispute there may be as to 
the current flow in other parts of the System, no question is raised, 
but that the water ejected into the rear upper drum of the Rust Sys- 
tem is delivered in such a strong, positive, and continuons stream, 
that it would seem as though its propulsive force was the current 
passing through the section of the pipe between the forward drum 
and the header. 

In addition to this there are other features, which tend to a con- 
tinuance of this main circulation without obstruction. While Rust 
has led down from the header a pipe through the coolest section of 
the rear heat zone, and which therefore tends to draw water down- 
ward from the header, yet it will be observed that this tube does not 
deliver its contents into the lower mud drum and thus return it to 
the main current cycle by which it would again be eventually car- 
ried to the upper forward drum, but the delivery is made into a sec- 
ondary drum, the effect of the water volume of which drum, as we 
hâve seen in the réservoir of Schlieper, is to retard or break up the 
downward current at that point. Now if this réservoir had no other 
outlet than the tubes leading to the rear mud drum it would corre- 
spond in that regard with Schlieper's pipes, but Rust makes effective 
provision not alone for preventing the continuance of such a down- 
ward current course, but for positively ensuring the return of the 
water to the upper cross water connection from which it came. This 
is donc by the forward row of tubes which he places in the front 
heat zone where its tendency is to draw upward from the réservoir 
the water the rear row has carried down — a step utterly at variance 
with Schlieper's object and practice. But not only is it the case that 
Rust's device is constructed to return to the water-connecting pipes 
after a temporary absence the water which Schlieper designed to per- 
manently withdraw therefrom, but Rust's combination of a header, 
double bank of tubes, lower drum and vertical baffle wall efïect other 
and différent results from any obtained by Schlieper. In the first 
place, it adds a new élément in circulation in an interior quadrilatéral 
cycle, which, in addition to its novelty in location, adds one-ninth to 
the boiler's tube capacity for circulation, and 25 per cent, of addi- 
tional heating surface in the forward bank of tubes, and that, too, 
in the most favorable zone for heat transference. Its construction 
is such also that it permits the substitution for a much wider, inclined 
baffler of a narrow, or shell, vertical baffler, a saving of valuable 
space. By the use of the lower secondary water drum as a base of 
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superheated supply from which this minor cycle of circulation draws 
its supply, and by the beat of which the upward current is stimulated 
and the downward lessened, it will be noted that Rust draws upon 
a very différent supply than that of the rear mud drum, since in any 
theory of circulation, it must be hotter than either of the lower mud 
drums; a resuit due, not only to the pipes which supply it, but to 
the fact that half of its surface is subjected to the initial heat enter- 
ing the chamber. 

It will be seen that such a drum interposed at the lower end of 
Schlieper's tube, and in the rear of the baffle would be a mère negli- 
gible factor; but in the Rust construction, through combination with 
tubes placed in front of the baffler, it becomes a functional factor 
in producing a very différent resuit. It will also be noted that this 
drum, its location centrally and directly under the header, makes 
possible the use of two banks of central tubes which enter the boiler 
shell at right angles. It will thus be seen that Rust's lower drum 
is a functional élément in combination, and that rio such élément is 
found in combination in any of the Schlieper claims. The same thing 
may also be said of the header. We are also of opinion that no such 
élément as â vertical baffler, or of the use of such a baffler, between 
two pipes leading from a lower secondary mud drum is found in 
Schlieper's combination. Such being the case, we are of opinion that 
interpreting this patent, as we are able to do without the aid of in- 
trinsic proof, and applying thereto and to the respondent's structure 
certain known and recognized laws of physics, we are warranted in 
saying that the combination which Rust has used in his boiler is 
neither the : mechanical or functional équivalent of that disclosed by 
Schlieper. In reaching this conclusion we would by no means imply 
we hâve ignored the engineering testimony in this case. On the con- 
trary, we hâve given the same careful study and due considération. 
This testimony would make the case center on the fact whether the 
tubes passing from Rust's secondary drum carry water from the sec- 
ondary drum into the rear mud drum as contended by complainant, 
or in the opposite direction as contended by respondent. We can- 
not regard the case as governed by that factor. Assuming 
for présent purposes that Schlieper was the first to draw water from 
the forward upper drums to the rear lower drum, he acquired no 
monopoly to that current course, but at most only to a combination 
of old éléments placed in novel relation to each other, accomplishing 
that resuit. But he did not thereby block the way against ail others 
who sought by combination of other and différent éléments or to 
those using other and différent combinations of the same éléments, 
to accomplish the same resuit and especially he did not preclude the 
accidentai and occasional use of such a current path in a device 
whether other and différent éléments were employed in other combina- 
tions to accomplish wholly différent results.. Now the proof s in this 
case unquestionably show that where the Rust boiler was used under 
such moderate working conditions as permitted the use of plate glass 
sections and ocular démonstration, the current course was from the 
rear mud drum upward into the secondary drum. We go further 
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and say that under the laws of physics to whicîi we hâve referred, 
this was the current course we had reason to expect. This shows 
that under such conditions the Rust device dbes not accomplish the 
same resuit as Schlieper's. 

It is, however, contended that under actual working conditions 
this upward flow in the Rust boiler reverses itself to a downward 
one. We are free to say that, if such is the case, it is at variance 
with the results to be expected from recognized physical and hy- 
draulic laws. The burden of establishing by a fair prépondérance of 
proof such a circulation exists assuredly rests on those asserting it. 
As we said in référence to proof of circulation to establish infringe- 
ment, in Stirling v. Pierpoint Boiler Co., supra: 

"In this connection we cannot too strongly emphasize the law that the bur- 
den of afBrmatively establishing the tact of Its actual existence — not of its 
mère possibility or probability — rests on the complainant." 

Unfortunately, high working conditions preclude the use of plate 
glass heads, so we can hâve no ocular proof. It is alleged an elec- 
trical indicator, which was devised during this trial by one of the 
experts, afïords reliable means of determining current circulation. 
Its reliability is as strongly questioned by other scientific men. We do 
not discrédit or distrust the accuracy of that instrument when we 
say that its use has been for so short a time that it has not yet at- 
tained such an indorsement and récognition by scientific men as a 
standard instrument as would warrant a court in holding that its 
findings met the burden of proof resting on those who rely wholly 
upon it in that regard, viz., to show a downward current into the 
rear mud drum. 

After patient study and careful considération of the case, wé are 
clearly of opinion the charge of infringement is not established, and 
the bill must be dismissed. 



KESSEL V. AUSTIN MIN. CO. 

(Circuit Court, D. Nevada. Aprll 2, 1906.) 

No. 719. 

1. SlGNATtTRES — MABK WlTNESSINQ. 

Under Cutt. Comp. Laws Nev. § 4634, which provides that the signature 
of a party shall be equally valid if the party cannot write provided he 
mate hls maris, bis name being wrltten near it, and the mark being wit- 
nessed by a person who writes hls own name as a witness, a signature 
to a contract by the mark of the party, opposite which were the words, 
"Signed in the présence of J. ïï. C. — O. A. M.," was witnessed as pre- 
scribed by the statute, and the question whether the party made the 
mark or the person who wrote hls own name thereto as a witness was 
simply a matter of évidence. 

2. COEPOBAXIONS CONTBACT SiGNATUEE BY MANAGEB. 

A contract purporting in its body to be the obligation of a corporation 
and signed by F., manager, he having the authority to do so, was the 
contract of the corporation. 

On Demurrer. 

Henry Mayenbaum, for plaintiff. 

Alfred Chartz, for défendant. 
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HAWLEY, District Judge. This action was brought in the state 
court (and thereafter removed to this court) to recover a sum 
of money due on a certain written contract set out in full in the com- 
plaint. The complaint allèges "that, in accordânce with the provi- 
sions of its charter and the powers thereby delegated to it, the said 
défendant by and through its duly appointed and acting manager, P. 
T. Faîrnsworth, did on the 4th day of January, 1895, contract with 
the plaintiff herein"; and then sets forth the nature of the contract. 
The said contract was in writing, and in words and figures as foUows, 
to wit : "This agreement entered into this 4th day of January, 1895, 
between the Austin Mining Company, party of the first part, and James 
Kessel, party of the second part, witnesseth" — and then states the 
contract relating to the discovery of ore bodies by Kessel in the Great 
Eastern Mine, etc. It was signed by "P. T. Farnsworth, Mgr." and 

bis 

"James X Kessel." Opposite the signature of Farnsworth appears, 
mark 

"Signed in présence of M. C. Morris," and opposite the signature of 
Kessel appears, "Signed in présence of J. E- Cox — O. A. Murdock." 

Défendant interposed a demurrer to the complaint on the ground 
"that said complaint fails to show or state that the mark of said plain- 
tifï by which he signed and executed the alleged contract set out there- 
in was witnessed as is required by law, and that said alleged contract 
as appears upon the face of said complaint was never signed or ex- 
ecuted by the défendant herein, and that therefore said alleged con- 
tract is not binding upon défendant, and that no cause of action ever 
did or could accrue thereon against défendant herein." 

Section 1 of the "act to provide for marks instead of signatures," 
apptoved December 17, 1862, reads as follows: 

"The signature of a party, when required to a written Instrument, shall 
be equally valid if the party cannot wrlte, provlded the person make bis 
mark, the name of the person maklng the mark being written near it, and 
the mark belng witnessed by a person who wrltes bis own name as a wit- 
ness." Cutt. Comp. Laws, § 2734. See, also, section 4634. 

The signature of Kessel was witnessed as prescribed by this statute. 
The question as to whether Kessel made the X, or the person who 
wrote his own name thereto as a witness, is simply a matter of évi- 
dence. The authorities hold that in cases like the présent an instru- 
ment executed by the mark of the party to be charged is binding when 
proved, even when there were no witnesses to the mark. 

In State v. Byrd, 93 N. C. 624, 626, the court said: 

"A mark, Ilke the signature of a party, Is Intended to be évidence of the 
fact that the party maklng it made it and Identifies himself with the paper 
writing signed in the way and for the purpose Indicated in it, and It is just 
as binding ordlnarily, Wthout a subscrlblng witness as with one ; but it may 
be proven, as a signature may be, by one who saw it made, or who heard 
the maker acknowledge It to be his, and the maker hlmself Is generally a 
compétent witness to prove that he made it." 

See, also, Devereux v. McMahon, 108 N. C. 134, 143, 12 S. E. 
902, 12 L. R. A. 205; Horton v. Murden (Ga.) 43 S. E. 786; Bank 
V. Glenn (Idaho) 77 Pac. 623; Willoughby v. Moulton, 47 N. H. 205^ 
307, and authorities there cited. In Ex parte Miller (Ark.) 3 S. W. 
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883, 4 Am. St. Rep. 17, some of the signatures to a pétition were by 
mark, not attestée! by any witness, and the petitioners tendered évidence 
to prove that thèse signatures were genuine, and that the persons who 
wrote the names of the signers by mark were thereunto properly 
authorized. The court below refused to permit such testimony. The 
Suprême Court said: 

"The proposed évidence was compétent. The Code of Civil Practice, in 
laylng down the rules for Its construction, deûnes signature or subscription 
to 'include maris, when the person cannot write; his name being vyritten 
near It, and witnessed by a person who writes his own name as a vfitness.' 
* * • In Watson v. Billings, 38 Arlî. 278, 42 Am. Rep. 1, It is said by Mr. 
Justice Ealiin that, since the adoption of the Code, the marli of one who 
cannot Write is not to be considered a signature or subscription unless the 
person wrlting his name writes his own name as a witness. This only means 
that such a signature Is not to be taJien prima facie as genuine, without other 
proof of signing. It was not intended to exclude such proof." 

As to the second point of the demurrer, but little need be said. It 
is purely technical and without any merit. The contract purports in 
its body to be the obligation of the Austin Mining Company, a corpo- 
ration, défendant herein, and in the body of the complaint it is alleged 
that the contract was signed by P. T. Farnsworth, manager of said 
corporation, he having the authority so to do. It is not essential that 
the name of the corporation should appear in the signature. The in- 
tention of the parties is always the prevailing considération in the con- 
struction of this class of contracts, and the intent is clearly stated in 
the complaint and shown upon the face of the contract. This is ail 
that is essential. "The intent developed is alone material, and when 
that is ascertained it is conclusive." Whitney v. Wyman, 101 U. S. 
392, 396, 25 L. Ed. 1050; Gottfried v. Miller, 104 U. S. 521, 527, 
26 L. Ed. 851; Rogers v. Union Stone Co., 134 Mass. 31, 36. If the 
allégations of the complaint be true, the Austin Mining Company, a 
corporation, must be held to be the principal in the contract. 

The demurrer is overruled. 



UNITED STATES v. XORTHERN PAC. TERMINAL CO. 

(District Court, D. Oregon. April 2, 1906.) 

No. 4,813. 

Railboass — Safety Appuance Act — MoviNG Caes — Tebminal Compant. 

A terminal eompany which reeeived cars of coal coming from anotlier 
State, and delivered them within its yards to the engines of a railroad 
Company, was engaged in moving interstate traffic, within Safety Appli- 
ance Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 
3174]. 

On Demurrer to Separate Answers. 

This Is an action instituted by the United States against the défendant, as 
a eommon carrier engaged in interstate commerce, to recover for violation 
of the safety appliance act of Congress approved March 2, 1893, 27 Stat. 
531, c. 196 [U. S. Comp. St. 1901, p. 3174], and acts amendatory thereto, in 
hauling on its Une of railroad, by first count, one car, namely. Union Pa- 
cific coal No. 11,147, used in moving interstate tralHe, to wit, coal consigned 
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from Cumheiland, lu the state of Wybmlng, to a point In some state of the 
United States Qther than Wyoming, when the coupUng and uncoupllng ap- 
paratus on sàld car was ont of repair and Inoperatlve. The second count 
has relation to Oregon Short Llne Company car No. 5,574, consigned from 
same point to like destination. Other counts follow that are not novv in- 
volved; the matters wlth relation thereto having been settled ont of court. 

As a separate défense, the défendant sets up, In effect, that It is engaged 
in furnishing terminal faclllties only for those rallroads terminating in the 
City of Portland, namely, the Northern Pacific, the Southern Paciflc, and the 
Oregon Eàllroad & Navigation Company ; that it does not own nor control 
any rallroad except its tracks withln the terminal yards, none of which is 
now, or at any time has been, used lu the transportatlon of Interstate com- 
merce, except that the englnes of the défendant are used in switching the 
cars of , the several companles for which it furnlshes terminal f acillties to 
the team tracks of the défendant, for unloading purposes for Portland de- 
livery and placing the same and other such cars upon the tracks appro- 
priated to the use of the company to which such cars belong; that of the 
cars mentioned In the complalnt none were hauled over any Unes of the 
railroad of défendant, or at ail transported or operated by défendant, except 
within the terminal grounds, and there only for the purposes aforesaid. 

Answering separately the flrst causé of action, the défendant allèges that 
the said car No. 11,147 was brought into defendant's terminal yards by the 
Southern Paciflc Company, havlng loaded thereon coal, to be dellvered, re- 
ceived, and used upon the englnes of the Southern Pacifie Company in the 
city of Portland; that défendant had no means of knowing the condition 
of said car, or the coupling apparatus complalned of, until the same came 
into its yards; that upon so receivlng said car the coal thereon was trans- 
ferred by défendant to the englnes of the Southern Pacific Company, but, on 
discoverlng that the coupling gear was ont of order, défendant Immediately 
delivered the car back to the Southern Pacific Company, with a tag attached, 
for the purpose of havlng the same taken to the shops of the latter com- 
pany for repalrs. 

As It respects the second cause, the car was brought in by the Oregon 
Railroad & Navigation Company, the çpal to be, and was, transferred by the 
défendant to the englnes of the Southern Paciflc Company, within the ter- 
minal yards. 

The plalntiff has demurred to each of thèse separate answers, on the 
ground that nelther of them states facts sufflclent to constltute a défense 
to the action. 

W. C. Bristol, U. S. Dist. Atty. 

Dolph, Mallory, Simon & Gearin, for défendant. 

WOIvVERTON, District Judge (after stating the facts) . Two ques- 
tions were discussed on the hearing of the demurrer : First, whether 
the défendant was engaged in moving interstate trafïïc where the ship- 
ment of the commodity originated in the state of Wyoming, was carried 
to Portland, in the state of Oregon, by one of the lines entering the ter- 
minal company's yards, there delivered to the latter company, and 
by it delivefed at its team tracks, where the commodity was unloaded 
to be takeh elsewhere at point of destination within the city ; and, sec- 
ond, whether défendant was engaged in moving interstate traffic where 
the shipment originated and was delivered as above to the terminal 
company, and by it delivered within its yards to the engines of one of 
the railroad cOmpanies. It was incidentally suggested whether the 
terminal Çornpany was engaged in moving interstate trafïic at ail, it 
being merély an agency for the différent lines terminating in its yards 
for distributing the traffic originating within the lines themselves, from 
one Une tô another, to be by such lines carried to destination; but the 
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point was conceded in the argument. So was the other point 
conceded, that the défendant was engaged in moving interstate traffic 
by delivering the freight, when hauled into its yards, to its team tracks 
to be delivered at destination vvithin the city. There is therefore but 
one question left to discuss, which is the latter of the two first stated. 

The statute was designed to inhibit the hauling, or using by any 
railroad company in its line, any car used in moving interstate traffic 
not equipped with couplera coupling automatically by impact, etc. ; 
the denouncement being against the usebf the car. It makes but littîe 
différence, therefore, whether the car contained at the time any com- 
modity being carried as freight or not, if the car was one being used in 
moving interstate traffic, not in the sensé that at the particular time 
it was going, loaded or partially so with a commodity being shipped 
from one state into another, or others, but that it was being employed 
in a service that was moving interstate traffic. Such is the construc- 
tion given the law by Shiras, District Judge, in Voeiker v. Chicago, 
M. & St. P. Ry Co. (C. C.) 116 Fed. 8G7, and approved by ilr. Chief 
Justice Fuller in Johnson v. Southern Pacific Co., 19G U. S. 1, 25 
Sup. Ct. 158, 49 h. Ed. 363. 

The fact that the cars in question were at the time carrying a com- 
modity that had been shipped from one state into, or through, another, 
demonstrates the averment, howevér, that it was then engaged in 
moving interstate traffic. The cardinal purpose of the terminal com- 
pany is to facilitate the transfer of thèse cars as among the three Unes 
of railway centering in the former's yards. If the car is being used by 
any of thèse Unes for the transportation of interstate traffic, and its 
destination is to pass from one line to the other, it must pass through 
the yards of the terminal company and be hauled by it. When, there- 
fore, the terminal company is engaged in effecting a transfer of one 
of thèse cars from one line of railway to another, it is itself engaged 
in hauling a car used in moving interstate traffic. Thus far there can 
be absolutely no cavil. 

But what is the différence if it takes the car from one of the lines 
and moves it to its own team track, there to be unloaded, or moves 
it back empty, and places it in one of the lines again to be forwarded 
elsewhere? In either event it handles a car used in the designated 
traffic. So it does with equal fault when it moves a car, used for mov- 
ing interstate traffic, set in by one of the lines, to a convenient engine 
upon the yard, to be unloaded of its coal designed for use by such 
engine. It is a hauling or using a car, the particular use of which 
is inhibited by the statute. The resuit is deducible by strong analogy 
from the case of Johnson v. S. P. Company, supra. 

I am therefore of the opinion that the demurrer to the answers 
should be sustained, and it is so ordered. 
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ACKER, MERRALL & CONDIT CO. v. MeGAW et aU 

(Circuit Court, D. Marylahd. March 24, 1906.) 

Injunction — Restraining Beeach os Conteact — Sale of Good Wiix or 
Business. 

One who sold and transferred a long-establlshed retall mercantile 
business, together wltli Its good wlll and the rlght to use the flrm name 
under which It was conducted, and agreed to serve the purchaser as an 
employé for a stated term and use hls best efforts to retain the em- 
ployés and customers, wlll be enjolned from attemptlng to- entlce away 
employés or soliclting customers who were such at the tlme o£ the 
sale to trade wlth a eompeting flrm organlzed by hlm after hls term of 
service expired, or from in any way using the ôld flrm name for such 
purposes, as wlll, also, hls partners and employés, who In such matters act 
as agents for the flrm and ail the partners. 

In Equity. On application for preliminary injunction. 

Steele & Senimes, for complainant. 

Joseph C. France and Frank Gosnell, for défendants. 

MORRIS, District Judge. Prior to the Ist of April, 1903, George 
K. McGaw, under the firm name of George K. McGaw & Co., was 
conducting successfully a long-established grocery and cigar business 
in three stores in Baltimore, and on that date he sold and assigned 
the business and the leases of the stores to the Acker, Merrall & Con- 
dit Company, together with the good will and the firm name of George 
K. McGaw & Co., and he agreed to serve the Acker, Merrall & Condit 
Company for three years at an agreed salary, and agreed to dévote 
to the business his time and his best judgment and to become a mem- 
ber of the board of directors of the Acker, Merrall & Condit Company 
and to use his best efforts to induce the old employés to continue in 
the employment of the company. Among thèse employés were the 
défendants Messrs. Hopper and Warden. Mr. McGaw left the serv- 
ice of the company in December, 1905, together with Messrs. Hopper 
and Warden, and thèse three formed the firm of Hopper, McGaw 
& Co., and started about March 1, 1905, a new grocery and cigar 
business in compétition with the business of the Acker, Merrall & Con- 
dit Company. 

The complaint of the bill is that the défendants are unlawfuUy 
using the firm name of Hopper, McGaw & Co., and that they also 
make use of the firm name of George K. McGaw & Co. ; that they 
are soliciting the customers of the Acker, Merrall & Condit Company 
to deal with the new firm and to cease to deal with the company; 
and that they are enticing away the employés of the company, ail 
with the purpose of destroying the "good will" which was assigned 
by said McGaw to the said company. 

I construe the sale and assignment made by McGaw to the Acker, 
Merrall & Condit Company to hâve been an unrestricted transfer to 
the company of the good will of his business and of the exclusive 
right to use the firm name of George K. McGaw & Co. The "good 
will" in this case was the connection which had grown up between the 
business and its customers, and the favorable réputation which the 
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business name had acquired, and every other advantage which attaches 
to a long-established and successful retail business having a large 
number of regular customers whose daily needs are suppli«;d by it, 
and whose confidence it had gained. Such a good will is often of 
great value, and it can be transferred to a purchaser, who at once 
steps into an assured income which is the resuit of the good will 
which he has bought and which it might require years of labor and 
expenditure to build up for a new enterprise, This was what George 
K. McGaw for a considération satisfactory to himself sold to the 
Acker, Merrall & Condit Company, together with the right to use 
the firm name of George K. McGaw & Co. under which the business 
was then conducted and the good will had been acquired. It would 
be a reproach to the law if no adéquate remedy could be afforded for 
the protection of a property so valuable as such a good will against 
the attacks of the vendor who had sold it, and who afterwards at- 
tempts to regain it to the damage of his vendee. 

As the continued patronage of the customers of such a business 
is what makes the good will of value, and as it is utterly répugnant 
to the contract by which it was assigned that the vendor should be 
allowed to seek to regain it by soliciting the customers to come back 
to him, and as the damage thus inflicted is irréparable and is difficult, 
if not impossible, in such a business as this to compute, I think a court 
of equity should not hesitate to grant a remedy by injunction. While 
the partnership of Hopper, McGaw & Co. exists, whatever is done by 
one partner he does as the agent of ail the partners, and what McGaw 
himself cannot lawfully do his partners, who are his agents, cannot do. 
Therefore an injunction will issue against ail of the firm of Hopper, 
McGaw & Co., and their agents, employés, and servants, restraining 
them from soliciting the customers of the Acker, Merrall & Condit 
Company to deal with the new firm. 

By his contract with the company Mr. McGaw has estopped him- 
self from using the name of "George K. McGaw & Co.," and an in- 
junction will issue restraining the new firm from in any way making 
use of that name in connection with its business. The name of Hop- 
per, McGaw & Co., which was the original name of the firm which 
preceded George K. McGaw & Co. in the grocery business which was 
sold to the Acker, Merrall & Condit Company, was not transferred 
to it. It did not belong to McGaw, and he could not hâve transferred 
it, and the Mr. Hopper of the firm which originally did business under 
that name was not the same person as the Mr. Hopper of the présent 
firm. 

The injunction asked to restrain the présent firm from using the 
name of Hopper, McGaw & Co. is refused. It has not at this hear- 
ing been pressed for by the complainant's counsel. The injunction 
asked for restraining the défendants from soliciting the employés of 
the Acker, Merrall & Condit Company to leave its employment is 
granted. 

144 F.— 55 
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UNïgjBP STAT^IS V„,UNITED STATES FIDELITY & GUÂRANTY CO. 

(DistaJlctFGoutt'D. Connectlcut. Fèbruary 6, 1906. On Demurrer, to Answer 
; fii.to Amentlea Complaint, June 22, 1906.) 

']' '■';, '■,';■ No.. 1,482. 

1. INTBBNAL EeVENUE — ;T/V3I;ON DiSTILLED SpIBITS — ASSESSMENT. 

Aji a^sessipent oflnternar revenue tax on distille^ spirits based on 
, aii estimâte is lawful, and is not rendered iiivalid by a toluntary cor- 
réirtion of érrors in the estlmatè. 

2. Same— 4ACTI0S ON DiSTiiXEB's Bond — Défenses. 

Where dlStillery property bas been forfeited and sold by the govern- 
ment , for violation of tbe Internai revenue laws, the sureties on the 
distilïer'ai. bond are not eptltled to hâve the proceeds applied on taxes 
làwfuljy' assessed lipoii thé product of the distillery to secure the pay- 
mèrit of wWch the bond is eonditloned. The statutory lien of the gov- 
emment on the property^'for the payment of taxes is by way of ad- 
ditional security, and In any event such lien is extinguished by the 
forf eiture ■ and sale ol the property for a cause other than the non- 
payment pt taxes. ,' 

3. Same—Pleading— Conclusion ' OF Law. 

An allégation in an answer that the asseSsment of an Internai revenue 
tax, to recover whlch suit is'as brought on a distiller's bond, was "er- 
: ronéous, unjust, and had no basis of fact to sustain the same," states a 
mère conclusion of law, andievldence Is no)t admissible thereu^der. 

On DemWref to Ans\Ver. 

Francis H. Parker, for plaintiff. 
Joseph L. Barboùr, for défendant 

PlvÂTX» District Judge. îliis is a suit upon a distillpr's bond, to 
which an àiiswer, setting up three defençes, has been filed, and the 
présent dispute arises upon a demurrer which attacks the several 
défenses,, 3)l^etechnical -objection to the first défense has.been removed 
by arnénditiérit. Eeyond that, thç validity of the defensç dépends upon 
the décisipn pn the, third dç'fense. Passing by the techhical objections 
to the second défense wè firid the gist of ;it to be that the assessment 
was based upon an estiniate, which turnçd out to hâve, been erroneous; 
that the: erf ors hàye been cprrected, and that the balances left due, hâve 
been paîçl.in. the manhér' $et forth in the third defçpsé. An assess- 
ment based upon ■estimâtes is lawful,, and a voluntary,, correction of 
manifeSt: errqrs thèrein cahnot dëfeat the assessment. The rest of the 
défense i^lsoj (dépends upon the décision on the third, défense. The 
demurrer to the third défense présents in a tangible and cîearly defîned 
way, the exact, çontentiqn l?Ç,tween the parties. , . ., 

Let VIS Iseè if I càn stàté thé çasè : Certain, taxes were çlue upon certain 
liquprs. ,The distiller, prioi-.to their béçoming- du.e, had given a bond, 
eonditloned upon his faithfûl'cpmpliaricé.-with ail laws and régulations 
touchiiig' distilling;: and his payment of ail pénalties incurréd or fines im- 
pôsèd for a Vîôlatfbn therèof' The paymerit of the taxes imposed by the 
government upon the product of the distillery, is covered by the bond 
in suit. United States v.'National Surety Co., 122 Fed. 904, 59 C. C. 
A. 130. The revenue laws are remédiai and are to be liberally con- 
strued. United States v. Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. 
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Ed. 555. It is assumed that the taxes are made by law a first lien upon 
the distillery property. The distiller has forfeited such property by 
a violation of the laws and régulations, referred to in the bond. The 
défendant argues that the government is obliged to apply the net 
moneys received from the sale of such forfeited property, toward the 
payment of the taxes due upon the Hquors. Did Congress by making 
such taxes a first lien upon the distillery property, intend to compel 
the government to relinquish ail other modes of recovering the tax ? 
I cannot so construe the law. The right of lien seems to hâve been im- 
posed merely as a further way of making the payment of the taxes 
assured. The bond in suit is also a means for obtaining payment of 
the tax. The tax is really a debt owed to the government by the 
distiller and can be recovered by any method which could be applied 
in the recovery of any debt. The personal Iia,bility of the distiller for 
the tâx, remains in full force, independently of the lien, and that lia- 
bility is guarantied by the bond. The bond must respond, not only 
to the payment of the tax, but also to the forfeitures under which 
the property was sold. The property has disappeared under the for- 
feitures, but the taxes remaïn unpaid, and the sureties are responsible. 
If the distiller had paid the taxes, the liquors would hâve been for- 
feited, tax and ail. It would place a premium on delay, to hold that 
other forfeited property should respond for unpaid taxes. 

If thèse thoughts and others suggested by them were not enough, 
a conclusive one remains: It is not thought that the lien upon the 
property can be said to continue upon the proceeds after the property 
has been forfeited and sold. It was forfeited for fraud, not for 
nonpayment of taxes; and the entire right of the distiller in and to 
the property, passed into the hands of the government because of 
the fraud. The taxes remain due and unpaid. The surety was re- 
sponsible for the taxes and for the fraud. It is not becoming in him 
to ask, that both obligations shall be cahceled in the way suggested. 
Défendant relies upon the Ulrici Case, 111 U. S. 38, 4 Sup. Ct. 288, 
28 L. Ed. 344, but thatdoes not appear to be in point. The bond in 
that suit was given for no other purpose than to secure the payment 
of taxes upon liquors which had been actually deposited in a ware- 
house. Such taxes had been paid, and therefore the condition of the 
bond had been fulfilled. We may admit that the revenue laws hâve 
for their chief purpose the payment of the taxes due the government, 
but to carry out that purpose, many laws hâve been enacted, and 
many régulations made, and the bond in this suit was made broad 
enough to cover them ail. 

The demurrer is sustained, with costs. 

On Demurrer to Answer to Amended Complaînt. 

The demurrer to the answer to the amended complaint is sustained, 
for the reasons set forth in the opinion filed February 6, 1906, upon the 
demurrer to answer before amendment, and the same may be considered 
a part hereof. The allégation of the second défense, that "the assess- 
ment was erroneous, unjust, and had no basis of fact to sustain the 
same", merely states a conclusion of law; and in support of that aile- 
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gation, standing aloné, ho facts could properly be introduced in évi- 
dence. The record may show that thé défendant thinks that it could 
off er such testimohy,- and that it would try to do so if the occasion arose. 



In re JACOBS. 

(District Court, D. New Jersey. Mareh 27, 1906.) 

1. Bankeuptcy— -OiîirECTioNs TO DiscSaboe — SuFFiciENOY OF Pboof. 

Bviaence considereà on objections' to a banlirupii's discharge, and held 
insuffieient to sustain the burdea oif proof restîng upon the objecting 
créditer to establish his allégation df a concealment of property, based 
oa a ooaveyance of heavily incunibered property by the bankrupt to his 
sons some three years prior to bis bankruptcy; the coaveyance having 
been duly recorded, and it not appeatihg that the bankrupt retained any 
bénéficiai Interest la the property directly or indirectly. 

2. Same— Concealment of Property. 

A niere attempt to hlnder and dèlay credltors, by a conveyance of prop- 
erty made some years before the banliruptcy of the grantor, is not suffl- 
•cieat to sustain, ^n objection to his discharge based on the ground of his 
concealment of the ptopérty. 

In Bankruptcy. On objections to' bankrupt's discharge. 
, Edwin C. Long, for bbjëctirig créditer, 
J. Keatny Rice, for l?ankrupt. - 

CROSS. District ^Judge. The objecting créditer Conrad Bogen- 
doerfèf fited four spécifications of Objections to the discharge of the 
above-named bankrupt, whereupon the matter was referred to a réf- 
érée, àfe Spécial master, to' take testitnony and report his conclusions 
therepri to the court. Briefly stated, the objections are as follows: 
(1) That the bankrupt, with intent to defraud his creditors, know- 
ingly, :^raudulently, and w^llfully concealed, while a bankrupt, certain 
specified real estate in the city of New York; the same having been 
conveyed by him to his three sons for a nominal considération, in secret 
trust for the benefit of himself, for , the purpose of defeating the col- 
lection pf his just debts, and bf savirig the said property and protecting 
the sarhe from his creditors. (2) Because the bahkrupt fraudulently 
and willfuUy omitted to include, in his schedùle of assets, the above 
rèal estate held in triist for him and for his behefit by his said three 
sons. (3) Because the' bankrupt made a false oath in this proceed- 
ing, in that he khôwingly, fraudulently, and willfully omitted from 
schedùle B, filed with his pétition praying to be adjudicated a bankrupt, 
the real property described in spécification 1. (4) That the bankrupt 
failed to answer proper and material questions propounded to him, and 
approved by the court at his examination before the référée in bank- 
ruptcy, and that the answers made by said bankrupt to said questions 
were evasive, indefinite, and unresponsive. 

The burden of sustaining thèse objections is.upon the créditer ob- 
jectipg to the discharge. The allégations contained in the spécifica- 
tions must be proved- by the weight of the évidence. In re Logan 
(D. C.) 103 Fed. 876 ; In re Holman (D. C.) '92 Fed. 513 ; In re 
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Hixon (D. C.) 93 Fed. 440; In re Idzall (D. C.) 96 Fed. 314; In re 
Hirsch (D. C.) 97 Fed. 571; In re Wetmore (D. C.) 99 Fed. 703; 
In re McGurn (D. C.) 103 Fed. 743. The référée, acting as spécial 
master, took stich testimony as was produced before him, and has re- 
ported to the court that the objections are not sustained by the proofs. 
The first three spécifications are based substantially upon the same 
transaction, and if one fails they ail fail. Therefore only one of them, 
and that the first, will be considered. The last, which relates to the 
alleged failure of the bankrupt to answer proper and material ques- 
tions propounded to him upon his examination, was not pressed upon 
the argument, and I find nothing in the évidence before me to sustain 
it. This objection therefore is overruled as unsupported. The others 
relate in one form or another to a transaction of the bankrupt in 1902, 
about three years before this proceeding was begun, whereby he con- 
veyed to his three sons certain real estate situated on Third avenue 
in the city of New York, for an expressed considération of $1, which 
conveyance was made just after a suit had been commenced against 
him for» damages, and which suit, subsequently, in January, 1905, 
ripened into a judgment of $10,000 and upwards! The property at 
the time of the conveyance was heavily mortgaged, but the bankrupt 
had an equity of rédemption therein worth probably from $10,000 to 
$12,000. In explanation of the transaction, he says that he had no 
other property; that he was unable to keep up the interest on the 
mortgage ; and that he conveyed it to his sons for a cash considération 
of $500, with which he paid one of his creditors, and upon the further 
understanding that they would pay the balance of his creditors, in- 
cluding themselves. There is no évidence whatever showing that 
the property was held by them in trust for him, or for his benefit, 
or that he thereafter in any way dealt with said property as his own, 
or derived any benefit therefrom, either directly or indirectly. It may 
well be that the interest, taxes, insurance, repaîrs, and other possible 
charges, made it onerous, if not impossible, for the bankrupt longer 
to carry the property. As already stated, he swears that he had no 
property other than this at the time, and that he had become im- 
poverished from expenses incurred by the exceedingly severe illness of 
his wife, covering a period of many years. It is true that the évidence 
may engender a suspicion that the property was conveyed to his sons 
for the purpose of delaying, hindering, and defrauding his creditors, 
and more especially the one who had just instituted a suit against him 
on a claim for damages, but it may also be that his account of the 
transaction is true, and that the conveyance was made for the reasons 
given by him. His testimony is altogether unimpeached and uncon- 
tradicted. The case cannot be decided against him upon mère sus- 
picion, and the objecting créditer has utterly failed to sustain his ob- 
jection by the weight of the évidence. 

The case of In re Dauchy (D. C.) 122 Fed. 688, is instructive at 
this point, and.makes plain the distinction laid down in ail the cases 
that I hâve examined, between transfers merely colorable and where 
the bankrupt continues to control, possess, and enjoy his property, and 
those where such control, possession, and enjoyment ceased upon 
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û}.t tran$f€r; This is the ground upon which In re Bemis (D. C.) 
104 Fed. 673, cited by coiinsel for the objecting creditor, turned. The 
transfer there considered was ço transparently fraudulent that the 
court could not do otherwise than hold that the bankrupt had con- 
cealed his property. The testimony showed clearly that it was his 
property, notvyjthstanding the transfer. 

In each ,of the following cases, substantially the same objection filed 
in this case was overruled under facts somewhat Uke the présent. In 
re Keefer (D. C.) 135 Fed. 885; In re Howell (D. C.) 105 Fed. 594; 
In re Crist (D. C.) 116 Fed. 1007; In re Cornell (D. C.) 97 Fed. 29; 
In re Fitchard (D. C.) 103 Fed. 742, 745 ; In re Goodale et al. (D. C.) 
109 Fed. 783; In re Gaylord, 113 Fed. 668, 50 C. C. A. 415; Fields v. 
Karter, 115 Fed. 950, 53 C. C. A. 443; Loveland on Bankruptcy, p. 
656. 

An examination of the foregoing cases shows clearly that there 
must be a çoncealment of assets froqi the trustée. A mère attempt 
to hinder and delay creditors is not sufïicient to support an objection 
to a discharge. In the case at bar there was no substantiaL çonceal- 
ment. The deed transferring the property. in question was recorded 
and the détails of the transaction were fully disclosed by the bankrupt 
on his examination. Fields v. Karter, supra. 

In view of the facts already detailed, and especially in the absence 
of any convincing évidence of jany trust in the property in favor of 
the bankrupt, or of his having derived any benefit therefrom, either 
directly or indirçctly, orof his having dealt therewith as his own since 
the transfer, or of his having made any false oath, the objections of 
the creditor willbe overruled, the master's report approvedj and the 
bankrupt discharged. 



WAT T. HTGIENIC FLBECED UNDERWEAR CO. et al. 

(Circuit Court, B. D. Pennsylvanla. March 28, 1906.) 

No. 49. 

Eqtjitt — Exceptions to Anbweb. : 

Exceptions to an answer In .equity considered 

In Equity. On motion to strike ofï exceptions, and motion to dis- 
miss exceptions on the merits. 
See 143 Fed. 553. 

Henry N. Paul, Jr., and Jos. C. Fraley, for complainant 
Hector T. Fenton, for re&pondent. 

J. B. McPHERSON, District Judge. The motion to strike off 
the exceptions muSt be refused. I think they were filed in time, and 
that equity rule 61 of the Suprême Court interposes no obstacle to 
their being considered nowby the court. ^ 

Taking ùp the exceptions therefore upon the merits, ■ Ae matters in 
dispute may be briefly disposed of. The first exception is sustained. 
Equity rule 40, upon which the défendants seem to reîy, was repealed 
in 1850, and since that date it has not been necessary to interrogate 
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a défendant specially and particularly upon any material statement 
in the bill, unless the complainant desires to obtain a discovery. The 
second, third, and fourth exceptions were abandoned at the argument. 
The fifth, sixth, and seventh exceptions are sustained. No good 
reason is apparent why the eighth interrogatory should not be an- 
swered directly in a few words, instead of requiring the complainant 
to search for the reply through the three printed pages that are de- 
voted to paragraph 9 of the défendants' answer. The eighth and 
ninth exceptions are also sustained, but the tenth is overruled because 
it seems to be superfluous. The eleventh and twelfth exceptions are 
also sustained. The qualifications to which the answers refer should 
be briefly and distinctly set forth therein. The thirteenth is overruled 
because it appears to be superfluous, and the fourteenth is overruled 
because it is founded upon a mistake of fact. 

The défendants are allowed 15 days to amend, in accordance with 
this opinion. 



GLOBE ELBVATOR CO. v. ANDREW et al. 

(Circuit Court, W. D. Wiseonsin. April 20, 1906.) 

No. 125. 

1. CONSTITUTIONAL LAW — EQUAL PeOTECTION OF LawS — SPECIAL ACTS. 

Laws Wis. 1905, p. 37, c. 19, as amended by Laws Sp. Sess. 1905, p. 19, 
c. 12, creating the Superior Grain & Warehouse Commission, and pro- 
viding foi' the inspection and grading of grain at Superior, although ap- 
plicable to that city alone, is not unconstitutional as denyng the equal 
protection of the laws, having in view the peculiar situation of Su- 
perior and the peculiar conditions with respect to the grain trade and 
commerce there existing, which places it in a class by Itself distinct 
from ail other cities in the state. 

2. Stattjtes — Spécial Act Ckeating Cokpobation. 

Neither is such act void as in violation of the provision of the Con- 
stitution of Wiseonsin prohibiting the granting of corporate power by 
spécial act, under the construction i^laced on such provision by the Su- 
prême Court of the state, because it makes such grain and warehouse 
commission a corporation. 

3. CoMMÉKCE — Régulation op Interstate Commerce by State Gbain In- 

spection I/AWS. 

A state may lawfully make local régulations affècting Interstate com- 
merce having for thelr object the protection of the public from fraud 
and imposition, and which are in aid of such commerce, but a matter 
like the flxing of grades by which grain may be sold in Interstate com- 
merce, and without which it cannot be sold on any large scale, is one 
which admits of only one uniform System of régulation, and is therefore 
within the exclusive power of Congress; and législation by a state which 
attempts to impose its own inspection and grades on ail grain sold, de- 
livered, or stored within its limits, to the exclusion of those of otlier 
■ States, not only créâtes or invites a conflict with other states, but im- 
poses a direct burden upon interstate commerce, and is unconstitutional 
and void as a régulation thereof. 

4. Same — WiecoNsiN Statute. 

Laws Wis. 1905, p. 37, c. 19, as amended by Laws, Sp. Sess. 1905, p. 
19, c. 12, which provides for the inspection, grading, and weighing of 
grain at Superior, requires ail grain sold, dèlîvered, stored, or reshipped 
at that point to be in accordance with the weights and grades so es- 
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tabllshed andl ail warehouse receipts to be based thereon, prohlblts the 
mixlng 6f grades so made by warehousemen, and expressly prohiblts 
any salés or deliveries under Minnesota grades, as applied to Interstate 
shipments or deliveries is unconstltutional and void, as a burdensome 
régulation upon, and interférence with, Interstate commerce. 

In Equity. On motion for preliminary injunction. 

C. H. Crownhart, Solon L. Perrin, Koon, Whelan & Bennett, and 
James I. Best, for complainant. 

John A. Murphy, for défendant Great Northern Ry. Co. 

ly. K. Luse and George B. Hudnall, for défendants Homer Andrew, 
M. F. Swanston, John D. Shanahan, Byron Kimball, and Peter S. 
Christenson. 

SANBORN, District Judge. Cross-bill of the Great Northern 
Railway Company was brought against the complainant and ail the 
other défendants. 

In the city of Superior, Wis., lying in the extrême northwest cor- 
ner of the State, and separated from the city of Duluth, in Minnesota, 
only by a navigable waterway, there are 15 large elevators and 6 
flouring mills. The fîouring mills hâve a capacity of about 75,000 
bushels of wrheat per day, or about 20,000,000 bushels per year. Part 
of the product of thèse mills is marketed in Wisconsin, and the bal- 
ance is shipped to; other states east of Wisconsin. The Great Northern 
Railroad extends from Minnesota "into Wisconsin a few miles south 
of Superior, and runs northeasterly through the city of Superior, and 
thence to Dulut^. The Northern Pacific Railway has a terminus at 
Duluth, and extends thence into Superior and east to Ashland, Wis. 
The St. Paul & Duluth Railroad, controlled by the Northern Pacific 
Railway Company, branches at West Duluth, about due west from 
the center of the city of Superior; bne branch extending to Duluth, 
and the other across the St. Louis river to Superior. The Omaha 
Railway Company also extends from Minnesota into Wisconsin to 
Superior and Duluth, branching at Spooner, about 60 miles south- 
east of Superior. AU of thèse railroads carry grain; a large part of 
it being carried by the Great Northern Company. The latter Com- 
pany has very large yards at Superior. The grain trade carried on 
ail Ûiese roads amounts to about 40,000,000 of bushels a year. 

Prior to the enactment of chapter 19, p. 37, of the laws of Wis- 
consin for 1905; and for a period of about 10 years, inspectors and 
weighmen, acting under the authority of the railroad and warehouse 
commission of the state of Minnesota, had inspected and weighed ail 
grain received in Superior; many of thèse men coming from the city 
of Duluth daily for the purpose of doing this work. Being outside 
of the jurisdiction of their appointment and the jurisdiction of the 
laws under which they were appointed, they were not subject to any 
officiai oath; nor were they amenable to any law prescribing their 
duties or punishing the failure to perform them properly. Under 
this System, as might well be expected, grave abuses in the grain 
trade had grown up, and under such circumstances the Législature of 
the State of Wisconsin passed the law in question. 
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The testimony further shows that, according to the reports of the 
railroad and* warehouse commission, more grain was reported and 
certified as having been shipped out of Duluth and Superior than 
was received into thèse cities, after deducting, from the grain received, 
the grain that was milled or ground into flour and other food products ; 
one witness placing the amount at 36,000,000 bushels for the 10 
years from 1893 to 1902, inclusive. The testimony shows that this 
was brought about partly by docking ail grain that arrived in the 
city from one-half to seven or eight pounds per bushel, whereas there 
was no dockage on grain shipped out of the city. There was also 
an arbitrary dockage in weights of grain going into the elevators 
of one-half bushel per car. There was also an undergrading of grain 
as it arrived in the city of Superior and Duluth, and an overgrading 
of the same grain when it was shipped out of thèse cities ; the reports 
of the railroad and warehouse commission showing that a less num- 
ber of bushels of the higher or best grades was received in than was 
shipped out, and a larger number of bushels of the lower or poorer 
grades was received in than was shipped out. The price of grain is 
fixed by grades. Consequently, when grain is received into Superior 
at a low grade, and shipped out at a high grade, the seller of the grain 
arriving in Superior receives a less price than the purchaser pays 
for the same grain when it is shipped out; the profits, of course, be- 
longing to the middleman, the elevator company. This, in part, was 
the situation as shown by the évidence, when chapter 19, p. 37, Laws 
1905, was passed by the Législature, and the Législature had thèse 
and other facts before them at the time of the passage of the act. 

It further appears that the Great Northern Railway has for many 
years transported large quantities of grain, exceeding in value $1,000,- 
000 a year, from its railroad terminus in Superior to steamboats ply- 
ing on the Great Lakes for the purpose of further transportation to 
eastern markets and foreign countries. In order to facilitate such 
commerce, it . built large terminal railway yards and transfer and 
storage appliances and equipments, as well as two large elevators. 
It is, and for many years has been, engaged in transporting wheat, 
flax, oats, barley, rye, and corn received from shippers along its line 
in Montana, North Dakota, South Dakota, lowa, Nebraska, and Min- 
nesota; considérable of which grain being delivered by it into ele- 
vators in Superior. Prior to the enactment of chapter 19, p. 37, Laws 
1905, cars arriving over the Great Northern usually came early in the 
morning. They were stopped in the yard, which is from two to eight 
miles from the elevators and mills to which considérable grain is 
finally delivered by the railway company, and the grain was there in- 
spected by persons acting for the railroad and warehouse commission 
of Minnesota, under the Minnesota act of 1885. Grades were ma de 
called "Minnesota Grades," which were exhibited on the Board of 
Trade at Duluth, a body of about 300 members, and the grain was 
there bought and sold for delivery either in Superior at some elevator 
or mill or to some extent for delivery in Duluth. The cars remained 
in the yard during the day awaiting disposition pursuant to such sales, 
and the disposition of the day's shipments was not made unt.il about 
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i o'clock in the afternoon. By this time the cars were made up into 
trains for delivery either^at the Great Northern elevators for ship- 
ment to Duluth to some extent or for delivery to the Superior Ter- 
minal & Transfer Railway Company, which is a belt line railway Com- 
pany Connecting with ail, of the railroads running into Superior, and 
by said terminal company the cars of grain were delivered to other 
mills and elevators, or possibly to some extent for further shipment 
by rail eastward. 

Substantially ail the grain comi'ng to Superior is produced in states 
other than Wisconsin, and its mil! product is shipped to states east 
of Wisconsin, although a considérable amount of flour is markete^ 
in Wisconsin by the mills. Af ter the passage of chapter 19, p. 37 
Laws 1905, objection was made to the inspection of the grain in Su- 
perior by agents of the Minnesota Warehouse Commission, and the 
mill and elevator owners and members of the Duluth Board of Trade, 
co-operating with the railroads, procured the stopping of the Great 
'Northern cars at points on its line in Minnesota called Sandstone and 
Cass Lake, and the inspection which formerly was made at Superior 
took place at those points. After such inspection the transit was con- 
tinued until the cars were stopped in the Great Northern yards at 
Superior, as already stated. The Northern Pacific cars containing 
grain were stopped in Duluth, and the inspection there made under 
the supervision qf the Minnesota Commission. 

It is charged in the answer that, after tlie passage of chapter 19, 
complainant conspired and combined with the owners, managers, and 
operators of the other elevators in Superior and of the mills, and the 
Board of Trade of Duluth and members thereof, not to buy or sell 
or manufacture any gr^in under the inspection, grading, or weighing 
of the Superior Warehouse Commission created by chapter 19, but 
to buy and sell ail grain under Minnesota inspection and snbject to 
weights to be made by designated agents of the Duluth Board of 
Trade. To this end the Duluth Board of Trade, in the sunimer of 
1905, promulgated rules forbidding any of its members,' under penalty 
of expulsion, from buying, selling, or handling any grain under Wis- 
consin inspection or weighing, from belonging to any other board of 
trade or like organization located within 100 miles of Duluth, and 
from maintaining or becoming interested, directly or ind'irectly, in 
any office or place of business outside of Duluth for the dealing in 
grain, and from becoming a stockholder in a corporation or member of 
a firm dealing in any grain dealt in or quoted upon the Duluth Board 
of Trade at any point within 100 miles of Duluth; and further re- 
quiring ail persons applying for membership to the Duluth Board to 
sign an application containing an agreement that the applicant would 
resign his membership in said board within five days, if at any time he 
should violate such rules; and further requiring the applicant to use 
his influence towards the protection and upbuilding of the business 
of said board and its members in every way to the limit of his power 
and the best of his ability. It is further alleged in the answer that 
the Duluth Board of Trade, for the purpose of restraining trade and 
commerce, among the several states, endeavored and attempted to 
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monopolize and control the market of grain by arbitrarily fixing a limit 
upon the price which should be offered or bid upon the board, and has 
prohibited and prevented its members from bidding on, oiïering to 
buy, or buying any grain at a higher price than se fixed, or buying 
or selling grain at any other place than upon the board, within 100 
miles of Duluth. The resuit of this action on the part of the Board 
of Trade and the mill owners has been to compel those persons for- 
merly buying and selling grain in Superior to become members of the 
Duluth Board of Trade, and to buy and sell ail grain upon its floor. 

The testimony shows that the railroads hauling grain hâve ac- 
quiesced in the action of the Duluth Board and the mill and elevator 
owners, and thus the market for grain in Superior has been destroyed 
and forced into the Board of Trade of Duluth and Minneapolis, and 
that the Great Northern has stopped its trains at Sandstone and Cass 
Lake for the purpose of Minnesota inspection accordingly. 

It is alleged by the Great Northern Railway Company, in its cross- 
bill, that it receives an average of 500 cars of grain per day in its 
yard at Superior during the grain shipping season, about 365 cars 
of which are ordered in Superior elevators. It dénies that it has 
ever been in concert or collusion with any grain interest or System 
of inspection or weighing, or with any of the défendants, but it re- 
sponds to the express orders of its shippers and compiles as best it 
can with fédéral law and authority governing the transit of such grain 
among the states. In respect to the Minnesota grain inspection law, the 
Great Northern Company in its cross-bill states that said law has been 
administered and in opération for many years, and that the owners, ship- 
pers, and receivers of grain generally in the northwest hâve for a 
long time made use of the instrumentalities of inspection, weighing, 
and grading afforded by the Minnesota law, and hâve by consent, 
choiçe, and agreement subjected practically ail of their grain to such 
inspection, weighing, and grading, and such grades and certified 
weights for grain hâve been a médium between buyer and seller of 
establishing by mutual agreement of the parties ail grades and weights 
upon which the grain could be handled. It further states that, with- 
out such mutual consent and agreement, the Minnesota inspection 
law is invalid and an unlawful exercise of state power as applied to 
Interstate commerce, and would be an unwarranted, unlawful, and 
unconstitutional interférence with such commerce. 

The bill allèges that complainant for more than 10 years has owned, 
controlled, and operated three grain elevators in Superior knov/n as 
the Globe elevators, worth exceeding $150,000, and having an aggre- 
gate capacity of 5,000,000 bushels, and for four years has controlled, 
managed, and operated under lease two others elevators called the 
Belt Line elevators, having a capacity of 2,500,000 bushels, and of the 
value of over $150,000; ail of said elevators being situated on the 
Superior harbor accessible to steamboats and other craft plying upon 
the Great Lakes, and also connected with ail the railroad terminais. 
That its business for 10 years has been buying, selling, handiing, and 
shipping grain bought by it upon the Minneapolis Chamber of Com- 
merce and Duluth Board of Trade, being the largest and only prin- 



876 144 FEDSBAL BEPOBTEB. 

cipal markets for the purchase and sale of grain in the northwest, 
and being the only places at which it can buy grain in sufficiently 
large quantities to enable it to operate such elevators. That its busi- 
ness is large, and that it makes a profit thereon of about $100,000 a 
year; and it allèges that its business will be destroyed by the putting 
in force of the législation of Wisconsin referred to. It further al- 
lèges that ail the grain handled by it is bought and sold upon Minne- 
sota grades ; that it cannot buy or sell any grain in Superior ; and that 
its business will be seriously injured, if not destroyed, by the exécu- 
tion of such Wisconsin législation. 

Chapter 19, p. 37, Laws 1905, créâtes a corporation known as the 
Superior Grain & Warehouse Commission, and provides for the rég- 
ulation of public warehôuses. Its chief purpose is to create a system 
of Wisconsin inspection, and fully enforce the same through 
strict pénal provisions, and incidentally prevent the sale of grain by 
the fraudulent Minnesota system. This purpose is sought to be ac- 
complished: First, by carefully drawn provisions governing the in- 
spection and weighing of grain milled, bought, or sold in Superior, or 
stored or shipped from Superior elevators or warehôuses ; second, by 
exhaustive and thorough régulation of the grain warehouse business 
in Superior; and, third, by provisions making the sale, purchase, or 
delivery of grain under the Minnesota inspection system difficult, if 
not impossible. The intent of the law seems to be to destroy the Min- 
nesota System, because it is fraudulent, and to substitute therefor the 
Wisconsin system. 

Provisions as to inspection and weighing: The commission is given 
power to superintend the inspection, weighing, and grading of ail grain 
milled, bought or sold, or stored and shipped in Superior, to appoint 
inspectors and weighmasters, make régulations for inspection, weigh- 
ing, and grading, and make and collect charges therefor. Sections 5, 
82, 28. It may pass on inspection on appeal from inspectors, and its 
décision is made final. Section 25. May establish grades of grain to 
be known as "Superior Grades." Section 38. It may seize and sell 
grain for inspection fées, and may sue to collect them. Section 65. 
When the grain is in transit, the fées are to be treated as advance 
charges payable by the carrier. Section 33. Carriers and elevators 
must furnish free access and use of their scales to the weighmaster. 
Section 24. The chief inspector shall open the cars on their arrivai in 
Superior, examine them, inspect the grain, and close and reseal the 
doors with the Wisconsin seal. Section 48. Assuming to act as an 
inspector without appointment under the statute is made punishable 
by fine. Section 31. Section 2, c. 317, p. 488, Laws 1905. Nég- 
ligent inspection and bribery of inspectors are made misdemeanors. 
Section 33. Samples of grain are to be furnished by the commission 
to warehôuses, at their request. Section 39. Shall keep records. 
Section 47. 

Régulation of elevators and warehôuses : Ail elevators and ware- 
hôuses in Superior doing business for a compensation, or in which 
the grain of différent owners is stored in bulk or mixed together, 
ôr so stored that the identity of différent lots and parcels cannot be 
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accurately preserved, and; ail éleva tors and warehouses issuing ware- 
house receipts for grain, are made public elevators. Section 6. The 
commission may, whenever in its judgment the same is advisable, by 
reason of weather conditions or because of rust, smut, blight, or other 
defects, or by reason of compétitive markets or inspection affecting the 
handling, storage, sale, or other disposition of grain, give written per- 
mission to any elevator or warehouse for a period of six months at 
any one time to mix the grain of différent owners, store without pre- 
serving identity, and issue warehouse receipts without becoming sub- 
ject to the provisions hereof, except ail grain shall be weighed under 
such provisions. Chapter 317, p. 487, Laws 1905, repealed by section 
'74, c. 12, p. 35, Sp. Sess. 1905. The italics refer to the Minnesota in- 
spection and sales. Such public warehouses are required to take out li- 
censes issued by the commission, revocable if the act be violated (sec- 
tion 7), and give bonds for a faithful observance of the law, for $10,000. 
Section 8. Doing business vi'ithout license is made punishable by 
fine of $100 to $500 for each day. Section 9. Public warehouses 
must receive for storage ail grain offered which is suitable for storing, 
without discrimination ; such grain to be inspected and graded by an 
inspector under the act, and stored with grain of similar grade; and 
in no case shall , grain of différent grades be mixed, except if the 
owner or consignée so requests, and the warehouseman consents, his 
grain of the same grade may be kept in a bin by itself apart from 
that of other owners, to be marked "spécial bin." Inspection charges 
upon receipt and delivery shall be paid by the warehouseman, and may 
be added to storage charges. Section 10. Warehouse receipts may 
be issued, after payment of ail transportation, inspection, and weigh- 
ing charges. They shall state on their face the quantity and grade of 
grain as fixed by the inspection provided by the act, and that the 
grain has been received into store to be stored with grain of the same 
grade, and is deliverable on return of the receipt properly indorsed. 
Section 11. Further régulations as to the issue of receipts, and for 
preventing fraud are contained in sections 13, 13, and 14. Reports of 
the warehouses to the commission are provided for by sections 15 
and 16. Warehousemen must publish storage rates, and maximum 
rates are fixed. Appeals to the commission on the question of rates 
are provided for. Section 18, as amended by section 75, c. 12, p. 
25, Sp. Sess. 1905. Mixing grain of différent grades, and the sélec- 
tion of différent qualities of the same grade for the purpose of storage 
or delivery, is made unlawful, as well as the delivery of one grade for 
another, or tampering with grain to secure a profit. Spécial rules are 
made as to spécial grain. Section 19. Grain owners and inspectors 
may examine ail parts of warehouses during business hours. Scales 
are made subject to examination by inspectors, weighmasters, and 
sealers of weights and measures. Section 20. The weighmaster is 
given exclusive supervision and control of the weighing of grain in 
mills and warehouses, and the inspection of scales. His certificate is 
made conclusive. Section 31. Weighmaster must give bonds, and his 
fées are fixed by the commission. Obstruction to the weighmaster 
in performing his duties is punished by sections 23 and 24. Any viola- 
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tion of thè act i8 mâdé a misdemeânor, puhishableb)* fine and treble 
damages. Section 53. ■ 

Çhapter 12, p. 19y Sp. Sess. 1905: This aet amendis thapter 19 by 
adding sections 58-80. Sectons 58, 59, 66, and 67 prbvide that ail 
contracts of sale .upôn Minnesèta inspection shall be void; that in 
- ail sales for delivery in Superibr, or where the amoùnt of the purchase 
price is to bè determiriéd by weighihg the grain in Superior, or where 
such delivery or weighlng is cônterhplated or afterwârds takes place, 
such grain shall be deemed tO hayè têen bought aiîd sold in Superior, 
and ail such grain shall be weighèd and ' inspected Under this act; 
no sale of grain shall be made anywhere until it is inspected undér 
the act, nôr delivery be made; and no delivery to a carrier outside of 
Siiperior shall be deemed a delivery tO the purchasers uhless the exact 
amount of the purchase price has been ascertainéd and paid; no per- 
son shall offer for sale or sell of deliver any grain in Superior, or 
deliver it to or from ahy elevator or warehouse in Superior, under 
the Minnesota grading, or upon any other grading than provided in 
the act; violation is tiiade a misdemeanor, punishable as in section 53/ 

Provisions as to \yarehouses ând elevators: No grain shall be 
storèd bt" deliver ed from a warehotise or elevator under Minnesota 
inspectibtt. - Section 67. Ail grain delivered' from elevator s to cars 
or boats shâll be presuriled to havebeén delivered upon, in whole or 
in -part, â contract of sale, and shall subject thé grain to Wisconsin 
inspection and weighing. Section 60. Warehouse re'ceipts issued for 
grain not tiridèr Wisconsin inspection shall be ydid. Section 62. No 
carrier shâll deliver grain to' ahy warehouse, eleVator, or mill until 
the Wisconsin inspection fées are paid, under penalty of treble dam- 
ages. Section 63. Railroad élevators or warehouses in Superior are 
declared public warehouses, so far as to require the road to receiVë and 
store, without discrirnination, ail grain carried on its Une, whether 
by it directly or other cbrilpany -Operating its line.' Section 68. Such 
road is relieved from giving bond as warehouseman, but must file 
with thie commission a writteri dedàrâtion in compliance with the act. 
Section 69. LesSees of railroad elèvators are declared public ware- 
housemëri. Section 70. No person shall deliver grain from any 
elevator or warehouse until HnSpèidtion and weighing, and payment of 
fées,- tinder penalty of fine or imprisonment, or both. Section 72. 

Provisions as to inspection: ItispeCtion fées are a lien on the grain, 
and it may be sold or the lien foreclosed. Sections 64, 63. Every 
carrier bringing grain into Superior shall, before delivery, or setting 
the samë bff'upon any tràck leading tb' any eleVator, warehouse, or 
mill-, and befbre delivery to any terminal Company or other carrier, set 
out ail such g'rain upon sôfflé one or more of the tracks in its yard 
convenieht for the imspeëtbfs to inspect it, and shall' set out andsep- 
arate thé cars of grain déstihéd to be déliVerèd in Superior from any 
passing through in trarisïf, ànd furnish â'iist with initiais and numbers 
of "cars, ïiames of consignbr and the consignée, from where shipped, 
and where and to whom tô be delivered, and furnish full and sufFicient 
opportunity' for inspection 'bfa.ny and ail grain delivered in Superior 
before such delivery, whether tb be delivered Upbn the Original con- 
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signment or upon disposition subsequently given. Violation is made 
punishable by forfeiture of $100 for each carload. Section 71. No 
grain is to be delivered from any warehouse until inspection, grading, 
and weighing and fées paid, under penalty. Section 73. Résistance 
to the inspectors is made punishable by imprisonment or fine, or both. 
Section 73. 

The Wisconsin statutes in question, in my opinion, give equal pro- 
tection of the laws. The peculiar situation of the city of Superior in 
respect to the commerce çarried on therein, and the peculiar conditions 
of that commerce put it in a class by itself, entirely distinct from other 
cities of the state with elevators, warehouses, and transportation facil- 
ities for handling Interstate commerce. Consolidated Coal Co. v. Ill- 
inois, 185 U. S. 207, 23 Sup. Ct. 616, ?C L. Ed. 873; Missouri v. 
Lewis, 101 U. S. 31, 25 L. Ed. 989 ; Hayes v. Missouri, 120 U. S. 68, 7 
Sup. Ct. 350, 30 L. Ed. 578. The statutes in question are spécial acts, 
and make the commission a corporation ; and is argued that such acts 
are void under the Constitution of Wisconsin prohibiting the granting 
of corporate power by spécial act. Thèse statutes are within the letter, 
but not the spirit, of the Constitution, as declared in State v. Stewart, 
74 Wis. 630, 43 N. W. 947, 6 L. R. A. 394, and a fédéral court should 
follow such construction. The acts in question are not, therefore, 
invalid on that ground. 

The important and vital question is whether thèse statutes are in- 
valid as a régulation of Interstate commerce. No doubt, the states are 
invested with large authority to pass inspection laws, indirectly afïect- 
ing, and to some extent interfering with, commerce among the states. 
Many of such laws are not obstructive to commerce, but operate as an 
aid or encouragemeut to it. Such are acts compelling carriers to 
prqmptly and safely carry and deliver interstate freight committed 
to their charge, securing safety in railroads and appliances, regulating 
bridges, improvement of navigable waters, regulating pilots, state 
quarantine, etc. Mobile Co. v. Kimball, 103 U. S. 691, 26 l,. Ed. 238. 
Thèse laws mostly operate as local aids and instrumentalities of com- 
merce, making it better and safer, and until Congress acts the states 
hâve ample power in ail such matters, except where the subject admits 
only of one uniform plan or System, like the régulation of tolls on an 
interstate bridge, in which case the power of Congress is exclusive. 
Covington Bridge Co. v. Kentucky, 154 U.S. 204, 14 Sup. Ct. 1087, 
38 L. Ed. 962 ; State Freight Tax, 15 Wall. 343, 21 L. Ed. 146. 

Thus the states may regulate charges for local facilities of inter- 
state commerce (Munn v. Illinois, 94 U. S. 113, 34 L. Ed. 77; Budd 
v. New York, 143 U. S. 517, 12 Sup. Ct. 468, 36 L. Ed. 247), but 
cannot regulate railway transportation rates thereon, because, among 
other reasons, this admits of a uniform System (Wabash Case, 118 
U. S. 557,, 7 Sup. Ct. 4, 30 L. Ed. 344). Âgreements relating to such 
local facilities, possibly enhancing the cost of transportation, but touch- 
ing national commerce only in an indirect way, or âgreements oper- 
ating in its aid or f urtherance by providing facilities for it, cannov 
be prosecuted as âgreements in restraint of interstate commerce. 
Hopkins V. United States, 171 U. S. 592, 19 Sup. Ct. 40, 43 L. Ed. 
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290.: i On the other hand, when the effect of a statute is to Hmit or 
prohibit transportation from a point without the state to a point 
within it, such commerce is regtilated, and the effect of the provision 
in that event is direct and important, and not a mère incident. Rail- 
way Co. V. Eubank, 184 U. S. 36, 22 Sup. Ct. 277, 46 L. Ed. 416. 
But this rule does not apply to statutes preventing the introduction of 
adulterated foods. Plumley v. Massachusetts, 155 U. S. 461, 15 Sup. 
Ct. 154, 39 E. Ed. 223. Subjects which more properly admit of local 
régulation, such as harbor pilotage, harbor improvement, setting bea- 
cons and buoys tb guide vessels in and out of port, the construction 
of bridges bver navigable waters, the érection and régulation of piers, 
wharves, and docks, may be provided for by the states, until Congress 
interfères and supêrsedes their authority. Bowman v. Railway, 125 
U. S. 507, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700. The states may also 
protect the public health, morals, and safety, and pass régulations to 
promoteorder, 'public convenience, or the gênerai prosperity. Railway 
v. Haber, 169 U. S. 628, 18 Sup. Ct. 488, 42 L. Ed. 878; Railway v. 
Illinois (U.S.) 26 Sup. Ct. 341, 50 L.' Ed. — -. State inspection laws 
manifestly intended, and in good faith calculated, to protect the public 
health, morals, or safety, or prevent : déception or imposition upon the 
public generally, are valid. Patapsco Co. v. North Carolina, 171 U. 
S. 345, 357, 18 Sup. Ct. 862, 43 L. Ed. 191 ; Railway v. Haber, 169 
U. S. 628, 1& Sup. Ct. 488, 42 L. Ed. 878. It is one thing to force 
into a State, against its will, articles which are injurioùs to the public 
health, like cigarettes, and quite another to force in articles innocuous 
in their nature. Austin v. Tennessee, 179 Ui S. 362, 21 Sup. Ct. 132, 
45 L. Ed. 224. And the states may presCribé ail such régulations as 
to the possession, use, and sale of property within its limita as may be 
necessary to protect the health, lives, and morals of its people ; and 
this power may be applied to ail kinds of property, even that which 
is in its nature harmless. Bowman v. Railway, 125 U. S. 501, 8 Sup. 
Ct..689, 1062, 31 E. Ed. 700. They may alsô create rules of évidence 
concerning Interstate commerce contracts; but, where such contracts 
are for the transportation of articles from one state to another, they 
cannot burden or forbid it. Railway v. Tobacco Co. 169 U. S. 314, 
18 Sup. Ct. 335, 42 L. Ed. 759. When the state police power and the 
national commercial power corne into direct conflict, the former must 
give way. Arkansas v, Coal Co., 183 U. S. 189, 22 Sup. Ct. 47, 46 
L. Ed. 144. Interstate carriers may be punished or made liable by 
state laws for rnisfeasance or négligence committed within their limits, 
such as a failure to deliver goods to the consignée at the proper time 
or place, or a négligent injuty to a passenger or servant. Smith v. 
Alabama, 124 U. S. 476, 8 Sup. Çt. 564, 31 L. Ed. 508. 

Under thèse précédents it seems clear that the Wisconsin Législa- 
ture might lawfully prevent fraudulent changes of grades, arbitrary 
or fraudulent "docicage" practiced by warehousemen, and shipping out 
at a higher grade than that on which the grain was taken in. Such 
régulations would be in aid^and furtherance of commerce by protect- 
ing the rights of both buyer and seller. Thus many objections to the 
Minnesota System, and frauds practiced under it, might be cured. 
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Such régulations, although indirectly affecting interstate commerce, 
would be wholly local in their character, and would undoubtedly be 
sustained. Such régulations might even include inspection and weigh- 
ing for the purpose of detecting and punishing fraud, preventing 
changes of grades, fraudulent "dockage," storage, and resale on the 
weights found before such dockage occurred, etc. Ail this would be 
local régulation to protect the public from fraud and imposition, and 
as such would not be unlawful régulation of interstate commerce. 

Thèse considérations and citations of authority do not, however, 
reach the précise question présentée in this case. That question may 
be thus stated: Given a system or standard of inspection by which 
ail sales and purchases of grain in interstate commerce hâve for many 
years been made, by persons in other states, which sales and purchases 
contemplate transportation and delivery in this state, is it within the 
power of this state, by reason of the fact that delivery, storage, man- 
ufacture into flour, and reshipment are hère made, to cripple, super- 
sede, and destroy such foreign system or standard, and compel the 
vendors, purchasers, carriers, warehousemen, and millers to substitute 
one of its own? Is this a matter admitting or requiring one uniform 
System, exclusively within congressional control? And would diverse 
and. conflicting régulations in the différent states interested tend to 
make commercial conflict between such states, and thus require a single 
System? An examination of the statutes of Wisconsin will show, as 
I think, that their purpose is to annihilate the Minnesota inspection, 
and force the exclusive use of the one by them prescribed. 

In the original act such change of standard is sought to be brought 
about, not by express prohibition of sales under Minnesota grades, but 
by obstructing or preventing delivery, storage, and reshipment except 
by the Wisconsin system. By this statute it is made a misdemeanor, 
punishable by fine and treble damages, for a carrier to deliver cars of 
grain to a warehouseman until inspected under the Wisconsin system, 
and the charges paid. Warehousemen must store ail suitable grain 
ofïered to be in ail cases so inspected, must store it with grain of sim- 
ilar grade, without mixing. No warehouse receipt must be issued ex- 
cept under Wisconsin grades and weights. Not only must warehouse- 
men give bonds for $10,000, to observe the Wisconsin law, but dis- 
obédience of that law is made punishable as a misdemeanor. And the 
commission was authorized to recognize the Minnesota grades by 
giving permision to warehousemen to mix grades for a period of six 
months at any one time. The last provision was repealed by the 
amendment. The purpose of thèse provisions cannot be mistaken. 
It is to make it impossible to buy and sell grain by the Minnesota 
grades. The purchaser cannot store a bushel of the grain he bas 
bought without having the standard of his purchase destroyed, nor 
obtain a warehouse receipt under that standard. Grain of différent 
grades as determined by Wisconsin inspection must not be mixed, 
which is the same thing as saying that the Minnesota grades must 
be mixed, and the standard of purchase thus confused and destroyed. 
Delivery, storage, and shipment from warehouses are to be regulated 
entirely by the Wisconsin grades and weights, and thus the Minnesota 
144 F.— 56 
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System îs s&Ught to be destroyed, and another put in its place; ail 
based upon the inséparable incident of the trafïic that a large propor- 
tion of the grain must inevitably be delivered and stored in the city 
of Superior. What is thus, in substance ànd efïect, plainly indicated 
in the original act is baldly and obtrusively expressed and reiterated 
in the stringent provisions of the amendaient. Ail sales, contracts of 
sale and offers to sell outside of Superior are made void. It is made 
criminal to delivèr grain into or out of a warehouse by the Minnesota 
grades. Storage under those grades is prohibited. Ànd carriers of 
grain must not deliver it until inspected under the Wisconsin act, and 
the fées paid. 

However justified or necessary thèse emphatic provisions may hâve 
seemed to the Wisconsin Législature, in order to destroy what appears 
f rom the évidence to be a f raudulent System, upheld by the combina- 
tion of great interests, including buyer, seller, warehouseman, and 
carrier, they undoubtedly not only operate as a serions obstruction to 
commerce, as now carried on, under what should be one uniform Sys- 
tem, but there is alsb disclosed a commercial conflict of considérable 
proportions between two states. Wisconsin is attempting to build up 
her trade at the expense of Minnesota, and the people most interested 
hâve taken, and are now employing, radical, if not unlawful, measures 
to thwart this attempt and keep this commerce in its accustomed 
channels. With the view of preventing fraud and protecting the pub- 
lic the Wisconsin Législature has enacted that ail sales of this large 
product shall be made only in Superior, and delivery, storage, and 
resale only under, her inspection laws. A sale of property in one state 
for delivery in another is a transaction of Interstate commerce. The 
national commerce includes not only carriage, but the purchase, sale, 
and ëxchange of commodities. Gloucester Ferry Co. v. Pennsylvania, 
114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158; Kidd v. Pearson, 138 
U. S. 1, 20, 9 Sup. Ct. 6, 33 L. Ed. 346. A sale for delivery beyond 
the state constitutes Interstate commerce. Addyston Pipe & Steel Co. 
v. U. S., 175 U. S. 311, 239, 30 Sup. Ct. 96, 44 L. Ed. 136. A transac- 
tion reaching into two or more stâtes is Interstate commerce. U. S. 
V. Swift (C. C.) .123 Fed. 529; Swift v. U. S., 196 U. S. 375, 25 
Sup. Ct. 376, 49 L. Ed. 518; Welton v. Missouri,;91 U. S. 275, 23 
L. Ed. 347. A régulation which imposes burdensome conditions on 
those engaged in commerce among the states must of necessity be 
national in its character. Hall v. De Cuir, 95 U^ S. 297, 24 L. Ed. 
547. Interstate commerce comprehends intercourse for the purposes 
of trade, including transportation, purchase, sale, and exchange of 
commodities between citizens of différent states, and the poWer to 
regulate it embrâces ail the instruments by which such commerce may 
be conducted. Hopkins v. U. S., 171 U. S. 597, 19 Sup. Ct. 40, 43 
L. Ed. 390; Robbins v. Taxing District, 130 U. S. 497, 7 Sup. Ct. 
593, 30 L. Ed. 694. Any agreement which directly opérâtes upon the 
sale, transportation, and delivery of an article of interstate commerce, 
by preventing or restraining its sale, thereby régulâtes such com- 
merce to that extent, and to the same extent trenches upon the power 
of the national Législature. Addyston Pipe Case, supra. The sale 
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in Minnesota affects the transportation of the grain from the yard in 
Superior by determining its place of delivery, either in Duluth or at 
some elevator, warehouse, or mill in Superior, and constitutes a sale 
in one state for transportation and delivery in another. 

The attempt of the Wisconsin statute to prescribe the standard of 
sale thus appears to be a régulation of commerce. It interfères with 
and attempts to destroy the grades on which the purchaser dépends 
in making his purchase and succeeding sale. Anything which directly 
obstructs commerce among the states should be subject to the power 
of Congress in the régulation of that commerce. Addyston Pipe & 
Steel Co. V. U. S., supra. State législation which seeks to interfère 
directly with the freedom of interstate commerce encroaches upon the 
exclusive power of Congress. Hall v. De Cuir, supra. Législation 
tending to limit or prohibit the transportation of property from with- 
out the State to a point within it afifects interstate commerce, and may 
to a certain extent thereby regulate it. Louisville R. Co. v. Eubank, 
i84 U. S. 36, 32 Sup. Ct. 277, 46 L. Ed. 416. The acts in question 
"prescribe conditions in accordance with which commerce * * * 
is required to be conducted." Pittsburg Coal Co. v. Louisiana, 156 
U. S. 590, 15 Sup. Ct. 459, 39 L. Ed. 544. The effect of this législa- 
tion upon the right and power to make the sales in question is not 
reflex or remote, but directly obstructive. The grain so sold cannot 
be freely delivered, stored, or reshipped, because the standard of 
purchase is seriously impaired, if not destroyed, by the original act, 
and practically annihilated by the amendment. Freedom of commerce 
would seem to include the power to buy when and where and how the 
purchaser may choose. This power is burdened and obstructed by the 
législation in question, directly conflicting and hostile to that of Min- 
nesota. It interfères with that equality of rights between the states 
as to such commerce which was the design of the Constitution, not 
indirectly or remotely, but palpably and in an important and thorough 
manner. Veazie v Moor, 14 How. 574, 14 L. Ed. 545. 

It is also clear to me that so important a matter as fixing the grades 
by which grain in interstate transportation can be sold, and without 
which it cannot be sold on any large scale, admits of one uniform 
System or plan of régulation, and only one, and therefore falls within 
the exclusive power of Congress. Certainly it cannot readily be 
bought and sold according to two Systems of inspection. It cannot be 
bought by one and sold by another. Conflicting state Systems would 
only obstruct. State Freight Tax, 15 Wall. '243, 27 L. Ed. 146, Welton 
V. Missouri, 91 U. S. 280, 23 L. Ed. 347 ; Henderson v. Mayor, 93 U. 
S. 373, 23 L. Ed. 543. Like the régulation of tolls on an interstate 
bridge, the fixing of a standard of sale for grain moving in inter- 
state commerce admits of only one vmiform System. Covington Bridge 
Co. V Kentucky, 154 U. S. 204, 14 Sup. Ct. 1087, 38 L. Ed. 962. Be- 
cause also the control of this great grain trade has become a matter 
of rivalry and commercial conflict betvveen two states, and agencies 
acting under their respective laws, leads me to think that the subject 
is one of national and not state régulation. "The power vested in Con- 
gress to regulate commerce among the states was designed to prevent 
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commercial conflicts apioiig them." Groves v. Slaughter, 15 Pet. 507, 
10 L. Ed. 800. "The purpose of committing to Gongress the régula- 
tion of commerce was to insure equality of commercial facilities, by 
preventing one state from building up her own trade at the expansé of 
sister states." Harlan, J., dissenting, in Bovvman v. Raiiroad, 125 U. 
S. 520, 8 Sup. Ct. 689, 1063, 31 L. Ed. 700., Its purpose was to place 
commerce beyond interruption or embarrassment arising from con- 
flicting or hostile state régulations. N. O. Southern Steamship Co. v. 
Port Wardens, 6 Wall. 32, 8 L. Ed. 749. It was to prevent unjust 
and invidious distinctions, , which local jealousies or local and partial 
interests might be disposed to introduce and maintain. Thèse were the 
views pressed upon the public attention by the advocates for the adop- 
tion of the Constitution, and the expositions of that instrument by the 
Suprême Court hâve been in accordance therewith. Veazie v. Moor, 
14 How. 574, 14 L. Ed. 545. "It is undoubtedly true that among the 
reasons, if not the strongèst reason, for placing the power in Congress 
to regulate Interstate commerce," was to insure uniformity of régula- 
tion against conflicting and discriminating state législation. Addyston 
Pipe & Steel Co. v. U. S., 175 U. S. 211, 227, 228, 20 Sup. Ct. 96, 44 L. 
Ed. il36. Does not a commercial conflict exist between the agencies 
of the two States, each struggling to maintain necessarily antagonis- 
tic Systems of inspection? Is not Minnesota building up her own 
trade in grain at the expense of Wisconsin, and is not Wisconsin 
fairly entitled to her share? And is not Wisconsin attempting to get 
not only her share, but complète domination of the inspection, weigh- 
ing, and sale of grain? Both Systems, as I think, should be held to 
amount to régulations of Interstate commerce, not within the con- 
current powers of state and nation, but exclusively subject to con- 
gressional control. 

Wisconsin, it is said, may lawfully take control of the inspection 
and weighing of grain held for sale, dehvery, and storage within her 
territory, and may prohibit any other System. Assuming this to be 
so, and that Minnesota cannot rightfully stop and inspect grain in 
transit, yet the Législature of Minnesota, in a spirit of rivalry, or désir- 
ons of vindicating its inspection System, might resort to retaliation. 
Wisconsin having made sales of grain void when made in Minnesota, 
that state might enact that it should be a crime for any person within 
her borders to sell any grain under the Wisconsin System. Wisconsin, 
not to be outdone, follows with other drastic and ingénions reprisais. 
While such a condition has not yet been reached, commercial war- 
fare already exists, attended by conspiracies, combinations in restraint 
of trade, and other enormities, as charged in some of the affidavits 
submitted on thèse motions. How is it possible to market or sell 
grain under more than one standard or System of grading? It would 
seem to be most inconvénient, if not almost impossible, to make use of 
more than one standard; not only for sale, but storage, and the con- 
venient transfer of warehouse receipts. One System being thus re- 
quired, sales in Interstate commerce can only be regulated by Con- 
gress, except by mutual acquiescence of those taking part in the 
transactions. State Freight Tax, 15 Wall. 232, 21 L. Ed. 146. Large 
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and extensive police power to protect the public against imposition and 
fraud mtist be conceded to the Wisconsin Législature. It may undoubt- 
edly punish change of grades, "dockage," and the frauds charged 
which hâve resulted in arbitrarily increasing the weight of grain 
shipped out of Superior over that brought in some 36,000,000 of 
bushels in 10 years, amounting to an annual tribute of about 10 per 
cent, exacted by elevators and warehouses. But the exercise of such 
a power is a very différent thing from seizing upon transactions taking 
place beyond the state Une, declaring their force, avoiding them, ob- 
itructing their exécution, and forcing upon interstate commercial trans- 
actions a local standard of purchase and sale. It is true that the pur- 
chase and sale of articles of interstate commerce by commission mer- 
chants upon a board of trade or stock exchange does not itself con- 
stitute interstate commerce, and that a combination among such com- 
mission men to raise or depress prices is not punishable under the 
anti-trust act. Hopkins v. United States, 171 U. S. 578, 19 Sup. Ct. 
40, 43 L. Ed. 290. But such a combination is punishable when the 
owners of the property are themselves the buyers and sellers on sucii 
a board. Swift v. United States, 196 U. S. 375, 25 Sup. Ct. ?76, 49 
L. Ed. 518. It appears in the présent case that complainant buys and 
sells its own grain on the Board of Trade of Duluth and Minneapolis ; 
and in any event the purchase and sale of grain in Minnesota for 
delivery or storage in Wisconsin constitutes interstate commerce, with- 
out regard to the persons by whom the sales and purchases are madc. 
As a question of private international law, or the conflict of laws, it is 
no doubt the settled rule that the sale of property made in one state 
when the property is either in another state or in transit thereto, and 
to be there delivered, is a contract whose situs is in the latter state, 
unless the parties by their contract agrée that the title shall pass with- 
out delivery. 23 Ency. of Law 1339; Weil v. Golden, 141 Mass. 
364, 6 N. E. 239. But this rule has no bearing on the question whether 
such sales constitute interstate commerce. Although the situs of the 
sale may be in Wisconsin, the dealing is interstate or national in char- 
acter. See Addyston Pipe Case, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. 
Ed. 136, where sales of pipe in certain states for transportation to and 
delivery in others was held to constitute interstate commerce. 

The purpose to destroy the Minnesota inspection for the purpose 
of selling grain, and substituting the Wisconsin System, was, as I 
think, the dominant purpose of the statutes in question, without which 
they would never hâve been passed. Believing that such statutes con- 
stitute a régulation of commerce between the states, they must be 
held invalid. 

Temporary injunctions, as prayed for in the bill and in the cross-bilj 
of the Great Northern Railway Company will issue, pending suit, and 
until further order of the court. 

What has been said in this opinion respecting changes of weight, 
dockage, and arbitrary changes of grades is borne out by the record 
as presented on thèse motions, nor was there upon the argument any 
substantial déniai of the facts charged. It should be stated, however. 



886 144 FEDERAL REPORTER. 

that the Minnesota Railrbad & Warehouse; Commission, under whôse 
jurisdietion thèse frauds are alléged to exiàt, is not a party to thèse 
prqceedings, and has no right to appear in any way. -:Some things 
hâve been brought to my attention since the motions weredecided 
which Jead me to. think tha,t on final hearing the facts may turn ont 
to be différent from vvhat they appear to be as shown in the record, 
and particularly that the 26,000,000 bushels shrinkage în 10 years 
may turn ont to be an exaggeration, if not a mistake. In view of the 
importance of the interests involved, and the fact that the Minnesota 
Commission has not been and cannot be heard, I hâve appènded tliis 
mémorandum to the opinion. - 



CALIFORNIAN CANNERIES CO., Limited, v. PACIFIC SHEET METAL 

WORKS. 

(Circuit Court, N, D. Californla. April 2, 1906.) 

No. 13,035. 

1. Sales— <3oNTKACT — Pertoemance — Deuveeies. 

Défendant contractée! to furnlsh ail the tin cans that shonld be used 
In plaintifC's cannery in San Francisco during the paclîing season of 1899, 
not exoeeding 100,000 cans in any one day. No other contract was en- 
tered Into with référence to the delivery of cans for that year, and dur- 
ing tbe season at a meeting of the parties, plaintlff requested défendant 
to furnlsh 12,500 cans par day In addition to those dellvered under the 
contract, ând permit plaintiffs to dlvert them to San José, to which de- 
fendants replied that they were not bound to furnl'sh any cans except for 
defendaujt's cannery in San Francisco, but that if plaintifC desired to 
dlvert 12,500 cans daily to San, jôsê no serious objection would be made 
to fumishlng them. UeU, that the cans So diverted should be considered 
as a portion of the deliveries requîred by the contract. 

2. Same — ^Pailuee to Delivee — StbIkes. 

Where a contract for the sale and delivery bf tin cans to be used In 
a canning faetory, and to be dellvered daily as ordered, provided that If 
the seller was unable to perform any of its obligations by reason of a 
strilie such obligations should at once terminate and cease, he was not 
liable for f allure to deliver cans on a day when his èmployf^s refused to 
worlî. 
S. Same — Sundat. 

A seller of tin cans to be dellvered daily as ordered, was not bound to 
deliver cans on Sunday. 

4. Same— CuMUi^TivE Beuveries. 

Where a contract provided for the daily delivery of tin cans to a can- 
ning faetory as ordered, and the seller knew that an excessive delivery 
on one day was nevertheless ail used on that day, ihe was not excused 
by such excessive delivery from a failure to deliver the proper order on. 
the sucçeeding day. 

5. Same — Measuee of Damages — Evidence. 

Where, In an action for breach of contract to deliver cans to a cannery, 
there was évidence that plaintiff was compelled to tHrow away cousid- 
erable fruit, because the cans were not dellvered in sufficieut quantifies as 
ordered, and the contract quanti ty of cans was never dellvered, nor was 
plaintifC able to supply the deflciency, plaintiff was èntitled to recover 
the actual loss sustalned consisting of the profits on goods sold, but not 
dellvered because of lack of cans, added to the cost of fruit thrown 
away and the cost of labor not utilized for the same reason, under Civ. 
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Code Cal. §3300, providing that for a breach of an obligation arîslng 
from contract, tlie mëasure of damages, except as otherwise provlded, 
shal! be the amount that wlll compensate the party aggrieved for ail 
détriment proximately caused thereby, or which, in the ordinary course 
of things, would be likely to resuit therefrom. 

■6. Same. 

Where it was Impossible for plalntift to purchase cans to supply a 
shortage caused by défends nt's breach of a contract to deliver cans to 
plaintiff's cannery as ordered, plaintifC in an action for breach of such con- 
tract was not limited to the measure of damages specified by Civ. Code 
Cal. §§ 3308, 3354, providing that the détriment caused by the seller's 
breach of contract Is the excess of the value of the property to the buyer 
over the amount which would hâve been due to the seller under the con- 
tract if it had been fulfllled, etc. 

7. Set-Oef and Cotinteeclaim — Same Transaction. 

In an action for breach of a contract to deliver cans, défendant was only 
entitied to counterclaim so much of a note held against plaintiff as rep- 
resented the priée of cans delivered under the contract out of which the 
controversy arose. 

Platt & Bayne and Jellett & Meyerstein, for plaintiff. 
Olney & Olney, for défendant. 

MORROW, Circuit Judge. Plaintiff and défendant entered into 
a written contract on April 13, 1899, wherein the défendant agreed to 
sell and deliver to the plaintiff ail the tin cans which should be used 
in the plaintiff's cannery at San Francisco during the packing season 
of 1899, not exceeding, however, 100,000 cans in any one day. The 
sizes, varieties, and priées per thousand were set forth in the contract. 
It was also provided that from 3,000,000 to 3,000,000 in ail of the 
varieties named of domestic plate, and 3,000,000 of imported plate, 
should be delivered to the plaintiff between April 12, 1899, and De- 
cember 31, 1899. The place of delivery was f. o. b. San Francisco 
at plaintiff's cannery. It was further provided that if the défendant 
should be unable to perform any of its obligations under the contract 
by reason of a strike or of damage by the éléments, or of any un- 
avoidable casualty, such obligations should at once terminate and 
cease. Pursuant to this contract the défendant delivered to the plain- 
tiff at San Francisco for the season of 1899 cans made of imported 
plate, to the number of 3,728,818, and cans made of domestic plate to 
the number of 3,066,391. Défendant also delivered to the plaintiff 
for its cannery at San José, 168,000 cans made of imported plate, and 
339,380 cans made of domestic plate. 

Plaintiff contends that the cans delivered to it at San José were 
not delivered under the written contract of April 13, 1899, and are 
therefore not to be considered in determining whether défendant ful- 
fllled its contract. This position cannot be maintained. There is no 
évidence of any other contract. The cans were delivered by the de- 
fendant, and paid for by the plaintiff at the priées agreed upon in the 
written contract. This circumstance of itself would be sufficient to 
justify the court in determining that the delivery of cans at San José 
was in accordance with a mutual agreement and understanding that 
•it should be under the written contract of April 13, 1899, but there is 
testimony directiy establishing that fact. Irvvin Ayers, a witness 
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called by the défendant, testified tfiat he was the gênerai manager 
of the business of the défendant during the season of 1899. The at- 
tention of the witness was called to a conversation that was held in 
the office of Mr. Olney, the attorney' for the défendant, when Mr. 
Platt, the attorney for the plaintiff, Isidore Jacobs, the managing direct- 
or of the pkintiff, the witness, and Mr. Olney were présent. The wit- 
ness was asked to state what was said onthis occasion. His answer 
was: 

"They [the plaintiff] wanted us [the défendant] to furnish in addition to 
the 35,000 cans delivered — they proposed that we furnish them 12,500 in addi- 
tion to that, under their contraet, and allow them to divert them to San 
José, instead of sending them to their cannery on Brannan street in San 
Francisco." 

The witness also testified that Mr. Olney stated to them that the de- 
fendant was under no obligation to furnish the plaintiff any cans in 
San José; that the contraet only related to furnishing the company 
the number of cans which should be used in their cannery in San 
Francisco; but if they wanted to divert 13,500 cans daily to San José, 
no serions objection would be made to furnishing them. This tes- 
timony stands uncontradicted, and must be accepted as a correct state- 
ment of what was said on that occasion. The delivery of cans to the 
plaintiff for the cannery at San José was therefore part of the con- 
traet, and must be considered in determining whether the défendant 
complied with its terms. As before stated, the défendant delivered to 
the plaintiff at San Francisco for the season of 1899, 2,728,318 cans 
made of impôrted plate, and at San José 168,000 cans made of the 
same plate, making a total of 2,896,318 cans. It delivered at San 
Francisco during the same period 3,066,391 cans made bi domestic 
plate, and at San José, 339,380 cans made of the same plate, making 
a total of 3,405,771 cans. The written contraet was certain as to the 
number of cans to be delivered made of impôrted plate, namely, 3,000,- 
000. The number delivered at San Francisco and San José being 
3,896,318, there was an apparent shortage of 103,783 cans. The writ- 
ten contraet was only certain as to the minimum and maximum quan- 
tities of cans to be delivered made of domestic plate, namely, between 
3,000,000 aiid 3,OP0,O0p cans. The number of cans of domestic plate 
delivered at San Francisco and San José was 2,405,771, which was 
within the minimum and maximum limits. 

But this contraet contained another provision relating to the quan- 
tities to be delivered, as foUows : 

"The seller agrées to sell and deliver to the buyer, and the buyer agrées 
to purchase and receive of and from the seller, ail the tin cans which shall 
be used in its or their cannery at San Francisco during the packing season of 
1*899, not exceeding, however, 100,000 cans in any one day." 

This provision of the contraet is plainly susceptible of more than 
one construction, but the parties to it appear to hâve understood it 
as meaning that the seller agreed to sell and deliver to the buyer ail 
the tin cans the latter would requirc at its cannery during the packing 
season of 1899, providing it did not require more than 100,000 in any 
one day. 
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One of the allégations of the complaint is that the défendant knew, 
at the time of the exécution of the contract, that plaintifif would rely 
upon the strict performance of the same, and so relying, would make 
contracts to purchase, and would purchase, large quantifies of green 
fruit and vegetables to be delivered to plaintifï from time to time, as 
such fruit and vegetables matured, and to be canned by plaintiflf in said 
business; that défendant also well knew, at the time of the exécution 
of said contract, that unless said cans were promptly delivered to 
plaintifï when and as ordered, said fruit and vegetables so purchased 
and delivered to plaintifï would immediately decay and become use- 
less for canning purposes, and would be thrown away by plaintifï, or 
sold at a great loss. It is further alleged that plaintifï, from day to 
day during the packing season of 1899, and between the 12th day of 
April, and 31st day of December, of said year, ordered of défendant 
that certain cans be delivered to it as provided in said contract, and 
of the varieties specified in said contract, and said orders did not ex- 
ceed 100,000 cans a day for any one day. Plaintifï's claim of damages 
is based upon the alleged failure of the défendant to deliver the num- 
ber and variety of cans so ordered by plaintifï under said agreement. 

Under the contract, as thus construed by the plaintifï and under- 
stood by the défendant, the first question to be determined is the num- 
ber of cans ordered by the plaintifï during the packing season of 1890. 
The witness Isidore Jacobs, who was the managing director of the 
plaintifï during the year 1899, testifîed that between the 8th of August 
and the 13th of September he was particularly active in making de- 
mands on the défendant for cans ; that during that period he did not 
think a day passed but what the demanda were made, not a single day 
except Sunday; that thèse demands were made in person, by letter, 
and by téléphone. What demands were made in person or by télé- 
phone does not appear in the record. Those that were made by letter 
are in évidence. 

The first letter written to the défendant by the plaintifï upon this 
subject is dated July 19, 1899. In this letter the plaintifï says : 

"As you are aware, our contract calls for 100,000 cans per day. Now we 
Ao not propose or wish to hâve any more than what we absolutely requlre, 
and we should state that we are told that your company is short of cans, and 
that this is the cause of the delay In the delivery, * » * and we wish now 
tn state that untll further notice we wish delivered to our factory for the 
présent 50,000 cans per day." 

On July 25, 1899, the plaintifï sent the following notice to the de- 
fendant : 

"We shall require to-day at our factory 45,000 2%" small hole, and 12,500 
lariGfe hole cans, with solder hemmed caps. * ♦ • We shall also require for 
San José 15,000 2%" small hole, and 10,000 21/2" large hole cans with solder 
hemmed caps. At least y^ of the San José cans must go forward today. 
They can be delivered to the railroad sheds in erates." 

On July 27, 1899, the plaintifï sent the following notice to the 
défendant : 

"We shall want for to-day, at our factory on Brannan St, 45,000 2^" No. 
2 cans and 12,500 2i^" No. 1 cans." 
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On July 38, 1899, the plaintiff sent the following notice to the dé- 
fendant: 

"We wisll you to del. at the cannery to-day 45,000 ly^" No. 2 cans and 15,000 
No. 1 cans." 

On Jûly 39, 1899, the plaintifï sent the following notice to the dé- 
fendant: 

"We shall require for to-day and to-morrow about a total ol 

15,000 No. 1 2y2" cana 
60,000 No. 2 2^" cana 



75,000 
Also on Monday for San José a car with say 

7,500 3" cans No. 1 
20,000 2%' cans No. 2 
10,000 2^* cans No. 1 



37,500 
Also on Monday will want at S. F. cannery 

45,000 2%» No. 2 
12,500 2;Mi" No. 1 



57,500" 



On August 1, 1899, the plaintifï sent the défendant the following 
notice: ■ . ' 

"We shall require for dellvery to-morrow 45,000 ^V-^" No. 2 cans, and 12,500 
No. 1 cans. ïf?e shall require about this quantity eaeh day untll further no- 
tice, dellvered at our factory on Brannan St" 

On August 4, 1899, the plaintiff sent the défendant the following 
notice: 

"Aecordlng to, contraet we could hâve asked for 100,000 per day, but are 
now taking hère 50,000 per day, and less, and we are wllHng to put up wlth a 
little inconvenience when we do not sustaln too much loss; but we eannot 
afford this. W.e hâve In past three weeks stopped at factory hère no less 
than nine tlmes. We hâve been wlUlng to overlook this, but unless cans go 
down tomorrow mornlng by passenger train, the loss at San José wlll be 
terrible. Ï0U|bàvé nOt seén fit to glve us the same terms as other canner les 
get, but we haye a rlght to be prevented from positive loss. Now we want 
shlpped tomorrow (Saturday) before 6 p. m., either to the sheds or loaded 
in a car at your works for shipment to San José, 100 erates No. 1 2% cans, 
40 erates No. 2 2^^ cans, and 20 erates No. 1 3 cans. WiUthese positiveîy 
go and before 6 p. m.? If they are loaded In a car to pull out early we can 
get them Sunday niorninç and work that day, thus saving considérable fruit 
now spoiling through your delay." 

Isidore Jacobs, plaintiff's président and managing directo,r, testifted 
that after some personal inquiry made to defendant's gênerai maaager 
in July as to a possible shortage of cans during the season, the plain- 
tiff received cases enoùgh until Atigust 7th or 8th; he thought it was 
August 8th. ' 

From July 30th, the date of the first letter, dowrj to August 7th, the 
number of cans delivered, as shown by the accounts, was in excess of 
the number prdered., 

On August èth the plaintiff sent the défendant ^ létter containing 
the following notice: 
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"Kindly note tlwt we shall require for delivery at our factorj' 55,000 cans 
per day to apply on our contract dated April 12, 1899, until furtlier notice, 
whicla is much below what the contract calls for." 

On August 26, 1899, the plaintiff sent the défendant the following 
notice : 

"We shall require 45,000 to-day, and 25,000 to-morrow, which vvill enable 
us to catch up on the ripe fruit If It Is positlvely Impossible for you to send us 
the quantity, please let us Isnow what quantity we may expect, and we shall 
govèrn our pack accordingly, and not touch the overripe fruit at ail, but save 
our good fruit." 

On the same day the plaintiff sent the défendant the following no- 
tice: 

"Referrlng to cans required for to-day, we will inform you that unless 
we get at least 45,000 cans to-day and 25,000 cans tomorrow, our loss will be, 
at a low calculation, $2,500." 

On September 2, 1899, the plaintiff notified the défendant as follows : 

"Please note that we absolutely need to make our pack of fruits at our 
factory 57,500 cans per day, and we are not getting sufflcient cans; conse- 
quently we hâve had to sell some of our fruit on the market. Besides, If we 
do not get suilicient cans to-day, we will be confronted with a serions loss of 
fruit We must hâve them." 

In a postscript there is the following additional notice: 
"We need to-day 57,500 ; ^0,000 to-morrow, and 57,500 on Monday." 

On September 4th the plaintiff sent the following notice to the de- 
fendant : 

"Now to-day and to-morrow we shall positlvely need 57,500 cans per day, 
in order to save what fruit we hâve on hand at our factory. If you cannot 
glve us this quantity, give us as many as you can, so that we can make the 
losses as light as possible." 

On September ^th the plaintiff sent the défendant the following 
notice : 
"We shall require to-day 35,000 2%" cans, and 5,000 3" cans." 

On September 8th the plaintiff sent the défendant the following 
notice : 

"Yesterday we only received 40,000 cans at our cannery, although our re- 
quirements were 60,000. We shall require positlvely to-day 55,000 2i^" cans 
and 5,000 3" cans." 

On September 11, 1899, the plaintiff sent the défendant the follow- 
ing notice: 

. "Kindly note that we shall require to-day delivered at our factory 53,000 
214" cans. Kindly see that we get them. Also, we shall require 3,000 3" 
cans, and 2,000 gallons." 

On September 13, 1899, the plaintiff sent the défendant the follow- 
ing notice: 

"Please notice that we shall require to-day 52,000 21/2" cans, 3,000 3" cans, 
and 1,000 gallons, delivered at our cannery on Brannan St." 

The letter of August 8, 1899, notified the défendant that plaintiff 
would require for delivery at plaintiff's factory 55,000 cans per day 
until further notice. The quantity of cans delivered on that day 
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9.mouiited to 54,030, a shortage of 980 cans. No further written notice 
was given défendant of the number of cans required until August 36th, 
Between August 8th and August 26th, excluding both the first and 
last days and Sundays, there were 15 working days which, at 55,000 
cans per day, would make an aggregate of 825,000 cans ordered by 
plairitjfï. The défendant delivered during this period 856,682 cans, 
or 31,683 more than were ordered. But there were failures on two 
days to deliver 55,000 cans per day, namely, on August 24th, when 
only 19,750 cans were delivered, and August 25th, when none were 
delivered. The failure to deliver any cans on August 25th was by 
reason of a strike, or the refusai of the employés to work on that 
day. This fact excuses the défendant for its failure to make deliv- 
ery on th^t day, under the terms of the contract, which provides that : 

"If the seller shall be unable to perform any of its obligations under this 
contract by reason of a strike, or of damage by the éléments, or of any un- 
avoidable Casualty, such obligations shall at once terminate and cease." 

But how is the défendant excused for the failure to deliver the re- 
quired number of cans on August 34th? The excuse given is that the 
aggregate of delivery for the 14 days preceding was in excess of the 
number of cans ordered for that period, and that thîs: excess should 
be credited as a delivery when there was a shortage. ■ The évidence, 
however, is, that the cans were used as delivered, and there was no 
actual surplus on hand at any time, The 'plaintifï, on August 22d, 
wrote to the défendant : 

"We would call your attention to thé fact that our cans hâve been coming 
in very lirçgularly lately. The resuit bas been that we bave been stopped 
severai tlmes yesterday and several times to-day, resUlting in considérable 
loss of time and làbor." 

On Aygust 36th the plaintifï wrote to the défendant: 

"Kindly note that our flrst load of cans did not get'to us untll 8 o'clock 
this morning, although the Chinese got tbère before 7 o'clock. The resuit 
was that wé could not start our cannery going until we gpt our cans. In 
vlew of the fact that we bave not been able to work for the past two days 
on account of not being able to get any cans, the resuit bas been that the 
whole factory bas been overrun with ripe fruit." 

This statenient has not been contradicted, and must be accepted as 
true. The situation, then, was this: During the period under con- 
sidération the défendant delivered on some days more than 65,000 
cans, but thèse cans were used by plaintifï as delivered, and there was 
no accumulation or surplus, and the officers of the défendant knew this 
fact. It was therefore not excused for its failure to deliver the full 
number of cans ordered for August 34th. The défendant was re- 
quired to deliver 55,000 cans per day. A delivery of more than 55,000 
cans on any one day did not justify the défendant in delivering a cor- 
respondingly less number on the next day, if ail the cans delivered on 
the first day were used on that day, and the défendant knew that fact, 
and knew that the full number of cans ordered were required for the 
succeeding day. For the 34th day of August there was therefore 
a shortage of 35,350 cans. 

On August 36th the plaintifï ordered 45,000 cans for that day, and 
35,000 cans for the next day, which was Sunday. In my opinion, the 
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défendant was not required to deliver cans on Sunday, It delivered 
82,000 on Saturday, leaving a shortage for that day of 23,000 cans. 
On August S8th there was a delivery of 50,170 cans. The order of 
August 8th for 55,000 cans par day was still pending, and there was 
a shortage of 4,830 cans. On August 29th the plaintiiï notified the 
défendant that it would require the full quantity of cans. This notice 
undoubtedly referred to the order of August 8th for 55,000 cans. 
The cans delivered amounted to 49,590, or a shortage of 5,410 cans. 

The next order was on September 2d, when 57,500 cans were called 
for, to be delivered on that day, and 20,000 on the next day, which 
was Sunday. The cans delivered on Saturday amounted to 55,736, 
or a shortage of 1,764. No shortage is allowed for Sunday. On 
September 4th, 57,500 cans were ordered, and 53,737 delivered, a 
shortage of 3,764. On September 5th, 57,500 cans were ordered, and 
39,900 delivered, a shortage of 17,600. There was no order in writ- 
ing for September 6th. On September 7th, 40,000 cans were ordered, 
and 40,675 delivered. On September 8th, 60,000 cans were ordered, 
and 40,870 delivered, a shortage of 19,130. On September llth, 58,- 
000 cans were ordered, and 41,390 delivered, a shortage of 16,610. 
On September 13th, 56,000 cans were ordered, and 41,338 delivered, 
a shortage of 14,662. We hâve hère, in the period from August 8th 
to September 13th a total shortage of 143,000 cans. There were cans 
delivered down to September 23d, but there are no written orders for 
cans after September 13th, and the court cannot find from the évi- 
dence any shortage for this period. The conclusion reached by the 
court is that the plaintiiï has established by the évidence that between 
August 8th and September 13th, the défendant failed to deliver 143,000 
cans ordered by the plaintiiï under the contract of April 12, 1899. 
Whether thèse ordered cans were to be made of domestic or imported 
tin, does not appear from the évidence; but as there was an absolute 
shortage for the whole season of 103,782 cans to be made of imported 
tin, and a shortage of 594,829 cans to be made of domestic tin (pro- 
viding the plaintiiï had ordered cans of domestic tin up to the full 
limit of 3,000,000 cans), we must assume that the cans ordered and 
not delivered, in excess of 103,782 cans, were to be made of domestic 
tin. 

Now, let us see how the défendant meets the plaintifï's claim of 
shortage, a claim much larger than is hère stated. The défendant 
divides the whole period between August 8th and September 23d into 
two periods, the first period that between August 8th and 28th, and 
the second from August 29th to September 23d. With respect to the 
iirst period the défense is that the défendant delivered to the plaintiiï 
more cans than were dèmanded, or could hâve been used by the plain- 
tiiï's factory, and with respect to the second period, that the défendant 
delivered to the plaintiiï more cans than were sufficient to use up ail 
the fruit purchased by the plaintiiï. We think the défense for the 
first period has already been disposed of by the évidence that there 
were shortages on the cans ordered, August 8th, 980 cans, August 
24th, 35,250 cans, and August 26th, 23,000 cans, and August 28th, 
5,500 cans, or a total of 64,060 cans, and at the end of the period the 
plaintiflE was calling for more cans. It was doing more than that ; 
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it was coinplaining that it vvas nbt receîving the cans J.t required. 
On Augusf3'9th, the day following the dose of thîs fi'i*st period, the 
plaintiff wrote to the défendant as follows: 

"Please take notice thàt we are not getting the cans we need accordlng to 
contràct with you, consequently we ehall lose considérable fràit" 

This notice, together with .the 'pther letters written during this 
period, indicates that cans had not been délivèred as ordered, and 
that a claim of shôftage for that period is fuUy, supported by the 
évidence. 

With respect to the défense for the second period, it is claimeid 
by the défendant, that it furnished ail the cans plaintiff required in its 
business. It will not be necessary to go into this évidence in détail. 
I think it establishes thè fact that the plaintiff did throw away con- 
sidérable fftiit because it did not hâve the cans in which to place it, 
and to the extérit that cans were actually ordered during this period, 
the plaintiff had sufficient fruit to use ail the cans so ordered had they 
been delivered. The plaintiff claims damages for îoâs occasioned by 
the failure of the défendant to deliver to plaintiff during the season 
403,200 cans, and it has introduced évidence tending to show that it 
would hâve used thèse cans in putting up fruit, as follows : 

Pears , .312,000 cans 

Peaches 60,000 " 

Plums 31,200 " 

403,200 cans 

The plaintiff has also introduced évidence tending to show that; 
failing to recéive thèse cans, it has sustained loss as follows: 

Actual loss of fruit thtown away. $13,238 84 

Loss of labor 1,135 00 

$14,373 84 

It has also introduced évidence tending to show that had the fruit 
been canned and packed, it could hâve realized a profit on the sale 
of the fruit at the market price in San Francisco of $10,765.50. It 
has also introduced évidence tending to show that it would hâve 
realized a net profit on the fruit, upon sales already made which it 
was not able to fill because of the failure to receive cans, amounting 
to $6,099.61. 

The plaintiff submits thèse last two estimâtes of the profits that 
might hâve beeii realized, for the court to adopt one or the other, as 
it may détermine the law to be, and it adds to each of them the loss 
of fruit thrown away and the loss of labor, as. follows: 

Profit on fruit at market prlce $10,765 50 

Actual loss of fruit thrown away , 13,238 84 

Loss of labor 1,135 00 

Damages $25.139 34 

Profit on fruit on sales already made $ 6,099 61 

Actual loss of fruit thrown away , 13,238 84 

Loss of labor 1,135 00 

Damages $20,473 45 
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Both of thèse calculations are based upon the daim that the défend- 
ant failed to deliver to the plaintiff 403,200 cans, as ordered; but, hav- 
ing determined that the failure was to deliver 143,000 cans as ordered, 
and not 403,300 cans, the method of calculating the damages, what- 
ever it may be, must be adjusted to the former quantity. The dam- 
ages are claimed by plaintiff under the provisions of section 3300 of 
the Civil Code, which provides as follows : 

"For the breaeh of an obligation arising from contract, the measure of 
damages, except where otherwise expresiïly provided by this Code, is the 
amount which will compensate the party aggrieved for ail the détriment 
proximately caused thereby, or which in the ordinary course of things would 
be lilsely to resuit therefrom." 

If any damages are to be awarded, the défendant relies upon section 
3308 of the Civil Code, which provides as follows : 

"The détriment caused by, the breaeh of a seller's agreement to deliven. 
Personal property, the priée of which has not been fiilly paid in advance, is 
deemed to be the excess, if any, of the value of the property to the buyer, 
over the amount which would hâve been due to the seller under the contract, 
if it had been fulfilled." 

Section 3354 of the Civil Code prescribes the mode for ascertaining 
the meaning of the term, "value of the property to the buyer." The 
section provides as follows: 

"In estimatlng damages, except as provided by sections thirty-three hundred 
and flfty-flve and thirty-three hundred and fifty-slx, the value of property 
to a buyer or owner thereof, deprived of its possession, is deemed to be the 
priée at which he might hâve bought an équivalent thing in the marliet nearest 
to the place where the property ought to hâve been put into his possession, 
and at Sueh time after the breaeh of duty upon which his rlght to damages is 
founded as would sufflce, vr ith reasonahle diligence, for hlm to make sueh 
a purchase." • 

But the évidence shows that it was impossible for the plaintiflf to 
purchase cans to supply the shortage ; indeed, the fact was that there 
was a shortage of tin that season in the manufacture of cans, and the 
canneries in San Francisco had to submit to a réduction in the quan- 
tifies of cans supplied, which had some relation to the quantifies re- 
quired. The circumstance of this shortage does not, however, excuse 
the défendant from furnishing the plaintiff with the cans ordered. 
ït is referred to only as a fact showing that the plaintiff could not 
purchase the cans it required in the market, and is therefore not sub- 
ject to the rule of damages prescribed in sections 3308 and 3354 of the 
Civil Code. 

In McKay v. Riley, 65 Cal. 623, 4 Pac. 667, the action was for dam- 
ages for breaeh of contract for the sale of a certain amount of boiler 
tubes at a priée agreed upon. The plaintiff, on the faith ôf this agree- 
ment, contracted with a third party to sell the goods to him at an 
advanced price. The défendant failed to deliver the boiler tubes in 
accordance with the terms of the contract. No other articles of a 
similar kînd could be procured in the market. With respect to the 
measure of damages in sueh a case, the court said: 

"There was évidence tending to prove that no considérable quantity of 
Ihe pipe, the subject of the contract sued on herein, was in other hands than 
Ihose of défendants. If the jury were satisfied there was no market value 
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for the articles, they were justlfled In allowlng plaintiff, as damages, the 
amount he lost by reason of his not being able to perform Ms agreement to 
deliver the pipe to third persons at an advanced priée. Ordinarlly, the 
rule of damages In actions like the présent is the difCerence between the 
price agreed to be paid and the market value, because the vendee can obtain 
the article contracted for at the market price. When, however, the clrcum- 
stances are such that the vendee cannot thus supply himself, the rule does not 
apply, for the reason of It ceases. Bank v. Reese, 2 Casey (Pa.) 143. In 
such case the true measure of damages is the actual loss sustalned by the 
vendee, by reason of his not receiving au advance or profit through agree- 
ments which he himself has made 1d reliance upon the fuiflllment of his 
vendor'i contract. McHose v. Fulnjer, 73 Pa. 367." 

The doctrine of this case is applicable to the présent controversy, 
and détermines the rule that should be followed in ascertaining the 
damages that plaintifï should recover. Under this rule the actual 
loss sustained by the plaintifï consists in the profits on the goods sold 
and not delivered, added to the cost of the fruit thrown away because 
cans were not furnished by the défendant as ordered, and the cost of 
labor not utilized for the same reason. As before stated, the évidence 
tends to show that for the failure to supply 403,300 cans during the 
season the loss was $20,473.45. But I find that the failure of the 
defenda:nt to supply cans to the plaintifï as ordered amounted to only 
143,000 cans for the season. The loss must therefore be adjusted to 
the lesser quantity, which of course will be one of proportion, and 
amounts to $7,264.75, and this amount I find is the damage which 
plaintifï sustained by reason of defendant's failure to furnish 143,000 
cans, as ordered by plaintifï. 

The défendant in an amended answer sets up a promissory note 
given by the plaintifï to the défendant, dated January 1, 1900, for the 
sum, of $3,034.16. It is alleged that no part of the principal or in- 
terest has been paid, and that the defendant's cause of action against 
plaintifï on this note arose out of the transactions set forth in the com- 
plaint as the foundation of plaintifï's claim, and is coHnected with the 
subject of the action. Ifind that this note is made up of two items, 
viz., $1,393.44 on account of an indebtedness in favor ôf the défendant 
and against the plaintifï arising before the packing season of 1899, 
and $1,640.72, made up of two items of $836.80 and $803.92, both be- 
ing for cans delivered during the season of 1899, out of which this 
suit arises. 

The sum of $1,640.72 will therefore be deducted from the amount 
determined as damages, and a judgment entered accordingly. 



THE JOB H. JACKSON. THE ANN J. TRAINER. THE BAÏPORT. 

(District Court, E. D. Virginia. Aprll 2, 1906.) 

L CoixisioN — Steam and Saiiing Vessels Meeting. 

A steamer held solely in fault for a collision with a meeting schooner 
In the night near the mouth of Hampton Roads, where she saw the 
other vessel when two miles distant; it being her duty, as the burdened 
vessel and having ample sea room and falr weather, to so navlgate as 
to avoid even danger of collision, and it not being establisbed that the 
schooner changed eltber her course or speed until Immedlately before tha 
collisioD. 
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t. SaME — SCHOOHEB AND ANCHOEED STEAMEE — ANCHOBAOB IN ChANNEL. 

A vessel anchored at nlght In calm weather as the resuit of a pre- 
Tlous collision In Hampton Roads In the middle of the channel, which 
was there a mile or more wide for seagolng vessels, was net chargeable 
with violation of section 15 of Act March 3, 1899, c. 425, 30 Stat. 1152 
tu. S. Comp. St. 1901, p. 3543], prohibiting vessels from anchoring in 
navigable channels in such manner as to prevent or obstruct the passage 
of other vessels ; and, where she carried proper lights, and kept an anchor 
watch who gave due waming by signais to an approachlng schooner, tUe 
latter was solely In fault for a collision between them. 

In Admiralty. Suit for collision. 

Hughes & Little, for The Jackson. 

Carver & Blodgett and Whitehurst & Hughes, for The Bayport' 

Edward R. Baird, Jr., for The Ann J. Trainer. 

WADDILL, District Judge. On the evening of the 25th of Sep- 
tember, 1905, about 7:30 o'clock, the Bayport, an ocean-going whale- 
back steamer loaded with coal, while proceeding from the port of 
Newport News to the Virginia capes, at a point opposite Thimble 
Light, and a little to the northeast of midchannel, collided with the 
three-masted schooner Job H. Jackson, coming into Hampton Roads 
light, on a course west by half north en route to the port of Norfolk ; 
the wind at the time being fresh, N. N. E., the night clear, and the sea 
smooth. As a resuit of the collision, the Jackson shortly thereafter 
sank, and the Bayport, while aiding in the rescue of the Jackson's crew, 
one of whom, the helmsman, was drowned, came to anchor. On the 
morning of September 26, 1905, about 3:30 o'clock, the three-masted 
schooner Ann J. Trainer, also bound into Hampton Roads, came into 
collision with the Bayport while thus at anchor. 

Thèse proceedirigs were taken in the following order: William- 
son, master of the Job H. Jackson, filed his libel against the Bayport, 
and the latter subsequently filed her cross-libel against the Jackson; 
and thereupon, under admiralty rule No. 4 of this court, Dericksen, 
master of the Ann J. Trainer, filed his pétition and libel in the first- 
named suit; and subsequently the Bayport filed her cross-libel against 
the Trainer. 

The court will proceed to dispose of the cases in the order. of their 
filing. 

(1) The Collision with the Jackson. 

The f aults assigned by the Jackson are, briefly : That while coming 
into Hampton Roads, having the right of way over the Bayport, she 
saw and observed, a little on her starboard bow, the green and range 
lights of the latter, at a distance of half a mile, approaching her, and 
proceeded steadily on her course, without changing the same, or alter- 
ing her speed, until the vessels were within a very short distance of 
each other, when the Bayport suddenly shut in her green, and showed 
her red light about a point on the Jackson's starboard bow, and, after 
thus seeing a collision was inévitable, the schooner put her helm hard- 
aport, with a view of lightening the blow of the collision, and the Bay- 
port, continuing on her course, struck her on the port bow near the fore- 
rigging, cutting into the schooner, causing her quickly to sink; the 
144Fi^--57 
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spécifie faults assig'ned against the Bayport being failure to keep an 
efficient : lookout, an inefficient navigator, failure tô keep her course 
and failure to give proper signais as -to her movements, the effort to 
croSs ahead of the schooner, improper change in course, failure to 
allo\y sufficient margin for safe navigation, and keep out of the way 
of the schooner. Thë BàypOrt, onthé other hand, says that, in coming 
down the roads, she observed the schooner Jackson at a distance of 
two miles off, showing her green light on her starboard bow, and she 
continued on her course, beHeving that there was sufficient margin 
on the then courses of the two vessels for safe navigation ; that sud- 
denly, when about half a mile off, the Jackson shut in her green 
light and showed her red, when the Bayport immediately put her helm 
hardaport, sounded her danger signais, and stopped her engines, and 
reversed ; that the schooner, instead of continuing on her course, again 
changed her course, shut in her red light, and showed only her green 
to the st^amship; that, during this opération, the steamer's engines 
continued backing full speed, and, shortly before the collision, the 
schooiiei- again changed her course, shutting in her green ând opening 
her red light. 

Upon this issue, a large amount of évidence was taken, and in many 
respects the conflict between the witnesses is irreconcilable as to the 
navigation of the two vessels at and àbout the time of the collision, 
but which need not be discussed iri détail further than to say that the 
same has been fully cpnsidered, and, in the view taken by the court, it is 
quite clear not only from, the évidence of the libelant, but as well that 
of the Bayport, that the collision resulted solely from the fault of those 
navigating the steamship. At thé point of collision, the channel was 
at least a mile wide for vessels of this kind, the sea was open and un- 
obstructed, and there was nothing in existing conditions respecting 
either the weather, wind, or sea to make a collision at ail probable, 
to mariners exercising proper vigilance for safe and careful naviga- 
tion of their ships. Under the rules of navigation, the Jackson was the 
favored vessel, and it was the duty of the Bayport to keep oùt of her 
way; the corresponding obligation being imposed upon the Jackson 
that she shçuld maintain, her course and speed. While it is true that 
the coUis'ion may hâve occurred as contended by the Bayport, namely, 
that the Jackson, after several times slaowing uncertainty as to her 
movements, suddenly eut across her bow, and ran into the steamer, 
still this account is highly improbable (Haney v. Steam Packet Co., 
23 How. 287, 16 L,. Ed. 563), and is not supported by the évidence; 
and, moréover, the court would be slow, upon the Bayport's own show- 
ing,, to coiridemn the Jackson. According to her navigators, the green 
lights of the Jackson were seen two miles awây slightly on the former 's 
starboard' bow, and, while the Bayport had the right to navigate upon 
the theory that there would be no change in the Jackson's course, she 
should not haye proceeded in such dose proxifnity theretb as to en- 
danger or ruh risk of collision, by reason of a sudden and unantiei- 
pated movement on the part of the âpproaching vessel, particularly 
where, as in this case, thèrè was aniple room for the vessels to pass 
each other in safety. 'thé obligation to avoid risk of collision was 
imposed upon the Bayport from the time of sighting the Jackson two 
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miles away, and, after she first changed her course according to the 
Bayport's contention, when about hall' a mile away, by shutting in her 
green and showing lier red light, manifestly the Bayport should hâve 
made the proper maneuver to avoid the collision. It is true the rules of 
navigation (articles 20 and 23; Act Aug. 19, 1890, c. 803, 26 Stat. 327 
[U. S. Comp. St. 1901, p. 2870]) contemplate that, when a steam and 
sailing vessel are proceeding in such directions as to involve risk of 
collision,- the steam. vessel shall, if necessary, slacken her speed, or 
stop or reverse. Still this does not mean that the burdened vessel 
must make this maneuver, if by so doing it would increase, instead of 
lessening, the chances of collision. When the Bayport observed the 
Jackson suddenly showing her red light half a mile away, taking it 
immedîately across the steamer's course, she should hâve ported, and, 
if necessary, hardaported her wheel, and proceeded to starboard ; and 
the sudden sounding of the alarm signais and backing and reversing, 
while it tended to change the bow of the steamer, also tended to keep 
her in her then position, or throw her further across the course of the 
Jackson. The Richmond (D. C.) 114 Fed. 208, 213, and cases there 
cited. Certain it is there were no such conditions existing at the time, 
and immediately preceding the same, as would excuse the Bayport 
for not avoiding the collision with the Jackson, seeing and observing 
her movements at the distance she admittedly did. To avoid the risk 
of collision, as well as the collision, was the obligation imposed upon 
her as the burdened vessel. The New York, 175 U. S. 187, 207, 20 
Sup. Ct. 67, 44 L. Ed. 126; The Delmar (D. C.) 125 Fed. 130. The 
latter was a case of collision between a sailing vessel bound inward, 
and an outgoing tug with a tow, and which occurred virtually at the 
point of the collision now under considération. 

(2) The Collision with the Traîner. 

Comîng to the second collision, the Ann J. Traîner insists that the 
Bayport was improperly anchored, in that she was so located as un- 
duly to obstruct and impede nagivation at the point of collision, under 
the provisions of section 15 of Act March 3, 1899, c. 425, 30 Stat. 
1152 [U. S. Comp. St. 1901, p. 3543], and that her lights were not 
properly set and burning (article 11, Inland Rules) ; that she was 
without proper lookout or anchorage watch ; and that she failed to 
give any proper signal or warning as to her location. Whereas, the 
Bayport contends that her place of anchorage was where she had the 
right to be, and that she was there as a resuit of the collision herein- 
before referred to with the Jackson, that she in no manner unduly ob- 
structed or impeded navigation, and that, while she did not hâve her 
ordinary anchor lights, those set were the best that could be provided 
in the condition of the steamer after the first collision, namely, a light 
upon the after mast, suspended some five or six feet above the top 
of the pilot house, and 25 feet above the main deck, as an anchor light, 
which showed ail around the horizon, also a light on either side of 
the top of the turret on the forward deck, and a light fastened to the 
broken mast 20 feet above the deck, some nine feet above the turret, 
which aîso showed ail around the horizon ; the lamp upon the aîter 
mast being the ordinary range light, and that uoon the forward broken 
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mast, the ordinary anchor light. Also had other liglits sHowing from 
the cabin Windows, and a fan-tail light suspended so as to light the 
companion way of the vessel ; and, in addition, placed a proper anchor 
watch with directions to sound danger signais upon the approach of 
passing vessels. That the lights thus set were a substantial compliance 
with the rules of navigation, and in ail respects sufficient to give notice 
of her position at anchor. And that the collision was brought about 
solely from the négligence and want of care on the part of those navi- 
gating the Traîner. 

The act of Congress of March 3, 1899, supra, provides "that it 
shall not be lawful to tie up or anchor vessels or other craft in navi- 
able channels in such manner as to prevent or obstruct the passage of 
other vessels or craft." Assuming that this section applies to channels 
of the character under considération hère, in the open bay, where 
the ship channel for ocean-going vessels was some mile or more wide, 
and for vessels of the draft of the Traîner, much wider (Northern 
Queen [D. C] 117 Fed. 906-908, 914, 915), it may be said in passing 
that the trend of interprétation of the act has been to give it a libéral 
meaning, and that its purpose was not to prevent vessels from coming 
to anchor in navigable channels, but to forbid them from doing so in 
such manner as to obstruct said channels, or render their navigation 
difficult or dangerous. Hughes, Adm. 264; Northern Queen (D. C.) 
117 Fed. 906, 913, supra; The Itasca (D. C.) 117 Fed. 885; The John 
H. Starin, 123 Fed. 236, 237, 58 C. C. A. 600; The Caldy (D. C.) 
123 Fed. 802, 805; The City of Birmingham (C. C. A.) 138 Fed. 
555, 559. Be this as it may, however, and without intending specially 
to pass upon the meaning of this act, the Bayport should not be held 
to hâve been improperly anchored, or to hâve obstructed the channel 
on this occasion. She was about midway of the channel, with half a 
mile of water to each side of her for the deepest sea-going vessels, 
and there was nothing in the conditions of weather, or otherwise, 
that made it unsafe or impractical for passing vessels to take either 
side in safety, in the exercise of ordinary care and prudence; and, 
moreover, her position was not one of choice on her part, but of ne- 
cessity, she having been compelled to anchor there over night, because 
of the previous collision above referred to, which should, under the 
facts of this case, serve to relieve her from liability for the collision, 
so far as the question of anchorage is concerned. United States v. 
St. Louis, 184 U. S. 247, 255, 22 Sup. Ct. 350, 46 L. Ed. 520 ; Spencer 
on Mar. Collisions, § 111 ; The Indiana, 1 Abb. Adm. 430, Fed. Cas. 
No. 7,020; The Scioto, 2 Ware (Dav. 359) 360, Fed. Cas. No. 12,508. 

Having reached the conclusion that the Bayport was without fault, 
under the circumstances of this case, so far as her place of anchorage 
is concerned, the question of the cause of the collision otherwise is to 
be considered. The évidence in this respect is not entirely free from 
conflict, but, in the judgment of the court, it largely preponderates in 
support of the Bayport's contention that she, after her anchorage, 
and at the time of the collision, had properly set and burning such 
lights as were sufficient to inform ail persons properly navigating those 
waters of her location, and that she was at anchor; that she also had 
a proper anchor watch, and at the time of the collision, and for some 
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minutes before, otherwise gave suffîcient warning to the Trainer 
of her proximity, by sounding danger signais. One of the best évi- 
dences of the sufficiency of the lights displayed on the occasion in 
question, by the Bayport, was that the Trainer's lookout saw them a 
mile o£f, and so reported them ; and, with this knowledge on the part 
of the Trainer, it was inexcusable for her to hâve collided with a vessel 
at rest. The anchored vessel, on this occasion, was the favored one, 
and ail the presumptions as between it and the moving vessel are 
against the latter, and, while ordinarily a sailing vessel has the right 
of way over a moving steam vessel, it is not true as to one at anchor ; 
and hence a sailing vessel is charged with the duty and obligation, 
upon seeing a white light ahead, to so navigate as not to involve risk 
of collision. It is indicative of danger ahead, and the présence of 
possible danger should keep other navigators on the alert. 

Tt follows from what has been said that, for the collision with the 
Jackson, the Bayport was solely at fault, and should be held liable 
therefor; and, for that with the Trainer, the latter was solely at fault 
and should be held liable. 

And decrees may be so entered. 



In re HARVET. 

(District Court, E. D. Pennsylvania. April 18, 1906.) 

No. 2,373. 

BANKKtrpTCT — Composition — Deposit Requibed of Bankeupt. 

A bankrupt in a composition proceeding is required to deposit for the 
purpose of carrying out the composition suffîcient to cover costs, prlority 
claims and expenses, and in addition, the percentage named, not only 
on ail claims flled before confirmation, but also on ail other claima listed 
by him in his schedule; but he is not reguired to deposit sufflcient to 
cover sueh percentage on secured claims, nor for any supposed deflcieney 
thereon if it has not yet been aseertalnable and flled. 

In Bankruptcy. On questions certified by référée. 

Conard & Middieton, for trustée. 

Samuel F. Wheeler and William T. Wheeler, for bankrupt. 

HOLLAND, District Judge. On October 31, 1905, an involuntary 
pétition' was filed asking that Théodore D. Harvey be adjudged a 
bankrupt. After admitting that he was insolvent, an adjudication 
was entered on November 21, 1905, and the matter referred to Ed- 
ward F. Hoiïman, Esq., référée. The first meeting of creditors was 
held December 23, 1905, and a trustée elected. On January 29, 1906, 
after having been examined at several meetings of his creditors, the 
bankrupt offered a composition settlement of 30 per cent, of ail claims 
allowed or to be allowed, except those entitled to priority, which, with 
the costs of the proceeding, had to be paid in full. At the meeting 
before the référée on January 29, 1906, which was called particularly 
to act on the composition ofifer, an agreement was presented in writ- 
ing whereby a majority in number and amount of the claims proved 
and allowed consented to the terms of the composition. The unse- 
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cured claims scheduled amounted to $31,916.05. Of this sum $18,- 
816.03, numbering 60 claims, had been proved and alldvfrèd up to Jan- 
uary 39, 1905, the date of the meeting for acceptancé of the proposed 
composition. Since then, and up to the date of the referee's cèrtificate, 
two additional unsecured claims scheduled, amounting to $943.18, 
hâve been proved and allowed, making in ail 63 claims, amounting to 
$19,758.31. Of the 60 claims proved and allowed prior to the accept- 
ancé of composition, 43 agreed in writing to the terms of the composi- 
tion, representing in amount $13,301.33. A number of claimants whose 
claims were proved and allowed at the time of the meeting verbally 
agreed to the terms offered. No exceptions or objections hâve been 
filed by any creditor to the terms of the composition. The unpaid 
claims having priority, scheduled by the bankrupt, amount to $569.40. 
It has been agreed by the parties in interest and the référée that 
$1,000 will cover ail fées and expenses of the proceeding. The sum 
of $5,531.06 would therefore cover the compromise settlement of 30 
per cent, on ail claims proved and allowed to date, plus the priority 
claims and the costs of the proceeding. The bankrupt is ready to 
deposit the said sum of $5,531.06, but the référée has insisted on the 
deposit of sufficient money to cover 30 per cent, on ail unsecured 
claims scheduled by the bankrupt, and the possible deficiencies arising 
on secured claims after the securities hâve been liquidated. 
Upon thèse facts, the référée certified the following questions: 

"(1) Whetlier or not thp bankrupt, In a composition proceeding, is required 
to deposit for the purpose of carrying out the composition, a sufBclent sum of 
money to pay the perceutage oflfered In composition on the total claims sched- 
uled; or whether he is only required to deposit a sufficient sum of money to 
pay the percentage on the total amount of the claims represented by proofs duly 
flled and allowed by the référée at the tlme of the acceptancé of the compo- 
sition offer; (2) must the sum set apart take Into considération secured claims 
unllquldated, and for whlch proofs of clalm hâve therefore not been flled with 
the référée? (3) what is the status of a proof of claim, flled after the com- 
position agreement has been accepted and the money to carry it out deposited, 
but before the composition has been conftrmed?" 

As to the first question^ certified, the référée says: 

"It Is contended that the necessary construction of section 12, cl. "b", In référ- 
ence to composition confines the claimants on the fund to those whose claims 
hâve been allowed at the time of the filing of the composition offer." 

Section 13, cl. "b", provides : 

"An application for the confirmation of a composition may be flled in the 
court of bankruptcy after, but not before, It has been accepted in writing by 
a majority in number of ail creditors whose claims hâve been allowed, which 
number must represent a majority in amount of such daims, and the consid- 
ération to be paid by the bankrupt to hls creditors, and the money necessary 
to pay ail debts whlch hâve priority and the cost of the proceedlngs, hâve been 
deposited in such place as shall be designated by and subject to the order of 
the judge."' 

"It will be observed," he says, "that by the provision of this clause 
a composition agreement cannot be presented in court for confirma- 
tion until it lias been accepted in writing 'by a majority in number 
of ail creditors whose claims had been allowed,' and it goes on to 
provide that the considération is 'to be paid by the bankrupt to his 
creditors/ etc. It is contended that the use of the words 'ail claims 
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allowed' limit the amount of the deposit to such claims. * * * 
It appears to me that the intention "of this provision is that only 'al- 
lowed claims' are entitled to considération as to the question of the 
confirmation of the composition." The référée then states, in lan- 
guage I think too broad, what creditors are entitled to participate, 
but he cornes to the conclusion that the bankrupt is required to deposit 
a sufiîcient sum of money to pay the percentage ofïered in composi- 
tion on the total claims scheduled, ànd in this I am of the opinion 
he is right. 

Section 12, cl. "b", at the proper time, permits the bankrupt to ofïer 
terms of composition to his creditors, and if accepted in writing by 
a "majority in number of ail creditors whose claims hâve been al- 
lowed," which number represehts a majority in amount of such claims, 
and he bas deposited the necessary percentage or securities therefor 
required by the act, a confirmation of the composition may be had sub- 
ject to the order of the judge. Section 14, cl. "c" [U. S. Comp. St. 
1901, p. 3428], provides that the confirmation of a composition shall 
discharge the bankrupt from his debts other than those agreed to be 
paid by the terms of the composition, and those not affected by a dis- 
charge. Section 17, cl. 3, provides a discharge in bankruptcy shall 
release a bankrupt from ail of his provable debts, except such as 
* * * hâve not been duly scheduled in time for proof and allow- 
ance, with the name of the creditor, if known to the bankrupt, unless 
such creditor had notice or actual knowledge of the proceedings in 
bankruptcy. 

It seems to me that it was the intention in the enactment of section 
12, cl. "h" [U. S. Comp. St. 1901, p. 3427] to authorize a majority in 
numbers and amounts of ail creditors whose claims bave been allowed 
to pass upon the question of the acceptance of a composition, but after 
that bas been determined by thèse creditors whose claims bave been 
allowed, then this section requires the bankrupt to deposit sufïicient to 
cover the percentage ofliered in the compromise to cover ail scheduled 
claims of creditors, and any unscheduled claims which bave been pre- 
sented and allowed before confirmation, because thèse scheduled claims 
are undoubtedly provable claims and discharged by a confirmation of a 
composition by section 13, cl. "c" (Glover Grocery Co. v. Dorne [Ga.] 
8 Am. Bankr. Rep. 702, 42 S. E. 347), and unless there is a deposit 
sufficient to cover them the claimant is without remedy. As to ail un- 
secured, unscheduled claims, provision is made for thèse by section 17, 
cl. 3, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3438], in that they are 
not discharged by the confirmation of a composition if they bave not 
been duly scheduled in time for proof and allowance and the créd- 
iter had no notice or actual knowledge of the proceeding in bank- 
ruptcy. So that as to thèse claims the creditor is protected, and after 
a composition has been effected and the bankrupt discharged, such 
a creditor could recover on his claim against such property as the 
bankrupt might own when suit is brougbt by him ; at least so much 
as he paid his other creditors who participated in the composition. 
But as to a creditor whose claim has been duly scheduled in time for 
proof and allowance, it seems to me that he must be protected by a de- 
posit of a sufficient percentage to cover his claim, whether it had been 
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proven or not. There is no hardshipin this on the bankrupt, because 
he knows what debts he owes, and it is presumed he will not schedule 
more debts, or debts for larger amounts, than he actually owes, and 
when they are so scheduled by him, and he offers a compromise, he 
should deposit sufficient to cover ail scheduled debts without regard 
to whether they hâve been proven or not. This question bas been 
very ably considered by a référée in the New York district, and his 
opinion is reported in the case of In re Fox, 6 Am. Bankr. Rep. 525, 
wherein he holds, that the deposit required of bankrupts in composition 
cases must be sufficient to cover, in addition to costs, priority claims 
and expenses, the named percentage, not only on ail claims filed before 
confirmation, but also on ail other claims listed by the bankrupts in 
their original schedule. See Collier on Bankruptcy, 159 ; Loveland on 
Bankruptcy, 677; Broadway Trust Co. v. Manheim, 14 Am. Bankr. 
Rep. 133, 95 N. Y. Supp. 93. 

There are secured creditors to the amount of $39,858.33 who hold 
mortgages for their debts unliquidated, and none of thèse creditors 
took part in the composition proceedings, nor are there any objections 
hère on their part to a confirmation for the reason that there is not a 
sufficient deposit ofïered' by the bankrupt to secure for them their per- 
centage on any deficiency that might arise after they hâve sold the 
mortgaged property and liquidated their claims, nor do we think they 
hâve any standing to make such a claim.. They are secured creditors, 
and the act provides as to them (section 57, cl. "e", 30 Stat. 560 [U. S. 
Comp. St. 1901, p. 3444]) that they shall either couvert their securi- 
ties into money and crédit the receipts on account of the claim, or 
settle the value of their security by agreement, arbitration, compro- 
mise, or litigation, before they shall claim for any possible balance due 
and share in a dividend. The secured creditors in this case hold 
mortgages for their claims, and hâve not ascertained whether or not 
there will be any deficiency after they hâve foreclosed their mortgage, 
and until that fact is established, they hâve no claim against the bank- 
rupt. But in case they should find there was an unpaid balance after 
the mortgaged property had been converted, then they are authorized 
under the act to bring suit against the bankrupt to recover an amount 
at least equal to the percentage paid other scheduled creditors. In 
re Kahn, 9 Am. Bankr. Rep. 111 ; Paret v. Ticknor, Fed. Cas. No. 10- 
711 ; Cavanna v. Bassett (C. C.) 3 Fed. 215 ; Loveland on Bankruptcy, 
695. 

The conclusions are: (1) A bankrupt in a composition proceeding 
is required to deposit, for the purpose of carrying out the composition, 
sufficient to cover costs, priority claims and expenses, and, in addition, 
the percen^tage named, not only on ail claims filed before confirmation, 
but also on ail other claims listed by the bankrupt in his schedule; 
(2) this will include, of course, scheduled claims filed after the com- 
position agreement had been accepted and sufficient will be required to 
cover the same percentage upon them; (3) the bankrupt is not re- 
quired to deposit sufficient to secure a percentage on secured claims, 
nor for any supposed deficiency, if it has not yet been ascertained and 
filed. 
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JOHNSON V. CRAWFORD & TOTHEES. 

(Circuit Court, M. D. Pennsylvanla. March SI, 1906.) 

No. 34. 

1. Sales — Actions foe Peice — Sufficienct of Evidence to Support Veedict. 

Evidence considered on a motion for new trial, and held to sustaln 

the verdict of a jury in favor of a plaintiff for the purcbase price of 

logs sold to défendants ; the question at issue being tlie quantity delivered 

under tlie contract 

2 ^ A TLT'T ' TtJT'TÏ'TÏiT'^^T 

A plaintiff is not deprlved of the rlght to interest on an amount found 
due her as the purchase price of logs sold to défendants by the fact 
that she commenced a replevin suit for a portion of such logs, whlch 
was pending for several months, and was based on the claim that, under 
the contract of sale, the logs remained her property until paid for, where 
défendants had the right at any time to terminate the suit by paying the 
amount due from them. 
3. Pleading — CoMPLAiNT— Amenpment Afteb Verdict. 

Where the plaintiff without objection introduced évidence with regard to 
items not declared for, which, also without objection, were included in a 
statement of clalm submitted to the jury aud allowed by them, an amend- 
ment to conter them will be granted, evèn after verdict. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Pleading, §§ 653, 
667.] 

At Law. On rule for new trial. 

Harry Alvan Hall, for the rule. 

C. H. McCauley and A. L,. Cole, opposed. 

ARCHBALD, District Judge. The plaintiff sues for timber sold 
to the défendants, who admit that they are liable; the only question 
being how much. Her claim at the trial was something over $32,000, 
of which nearly $15,000 was conceded to be due after allowing a 
payment of $5,000 made since suit was brought. The jury gave a 
verdict for $37,710.80, which is between the two, although somewhat 
favoring the plaintiff. There was abundant évidence to sustain this, 
and the jury evidently gave the case careful considération. There 
must be some strong reason, therefore, for disturbing the resuit. 

The timber was to be $6 a thousand. The dispute is as to the 
quantity. By the agreement between the parties on which it was sold 
this was to be ascertained, according to Scribner's rule, by a com- 
pétent scaler to be selected by the plaintiff. A large part of the logs, 
3,261,614, was so scaled, and this with a slight qualification both par- 
ties accept. But unfortunately no scaler was designated by the plain- 
tiff until the défendants had been several months at work, and it is 
over this that the parties are at odds. Yothers says that he spoke to 
Mrs. Johnson about putting some one on, but that she told him to go 
ahead and scale himself, which he proceeded to do ; his partner, Craw- 
ford, acting in his place when he happened to be away. The plaintiff 
gave évidence to show that the scale so made was not correct, being 
much less than it ought to hâve been, of which the jury seem to hâve 
been convinced. 

The contention of the défendants is that as the quantity admittedly 
was to be ascertained by a scale of the logs as they came to the mili. 
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the logs having been so measured and a scale made, the plaîntiff îs 
bound by it in the absence of fraud. But the agreement of the parties 
was not so. Undoubtedly the quantity was to be ascertained by a 
scale, foUowing Scribner's new rule, familiar in the lumber trade. But 
the scale by which the plaintiff undertook to be bound was one made 
by a compétent scaler whom she should designate, and not by any 
or every one who might happen to bë put at the job, much less by 
the défendants, who were interested parties, acting in their own behalf, 
the authority by which they claim to do so being denied. Of course, the 
défendants had a right to put in the scale which they had kept, and 
were perriiitted to do so. But it was for the jury to say whether it 
was correct or not; and to hâve held otherwise, or that the plaintifï 
was concluded by it, would hâve been a clear mistake. The, logs eut 
at the défendants' mill, although consisting principally of those which 
they got from the plaintifif's land, were not confined to thèse, and 
included some which had been bought from others. According to 
the defenda.nts, there were 310,000 feet of thèse, 188,606 feet of which, 
as they say, helped to make up the scale of 3,316,614 feet, stated 
above to • hâve been accepted by both parties, which amount it is 
claimed should therefore be reduced to that extent. Why a part and 
not the whole of the 310,000 feet was so included and to be deducted 
is not made clear. The question whether the défendants were en- 
titled to this déduction, like other disputed facts, was for the jury, 
and was submitted to them. 

But complaint is made that they were told it was for the défendants 
to clear up the matter of this déduction, and that, unlèss they did 
so to their satisfaction, the scale must stand. Undoubtedly the plain- 
tifï was only entitled to recover for timber eut from her own land, 
the amount of which it was for her to show. But the mill was located 
on her property, and was there for the purpose of sawing her timber, 
which the défendants agreed to do before they sawed any other, and 
of which they were to keep accurate account. Presumptively ail that 
came to the mill was hers, as was unquestionably a large part of it. 
And, if there was an intermingling of other logs by which uncertainty 
was introduced, it was for the défendants, who brought this about 
and who had the means for identifying them, to distinguish and make 
clear how many of thèse there were. 

Included in the verdict was $3,484.14 of interest, which was cal- 
culated on the amount found due, from January 1, 1904, to December 
18, 1905, when the last payment of $5,000 was made, and not up to 
the date of trial. If interest was allowàble'at ail, there is nothing 
to complain of in this. It is contended, however, that the plaintiff 
was not entitled to any because of a replevin suit which she brought 
in the common pleas of Elk county, Pa., in which she claimed to own 
and sought to recover the logs out of which this controversy grows. 
This replevin was brought in June, 1903, and was not discontinued 
until shortly before the payment which has been spoken of in Decem- 
ber, 1905; thus overlapping the présent action. In thus denying the 
défendants' title and seeking to get back the property from them, 
it is claimed that the défendant is not in shape to demand interest. 
But the replevin was brought before the job was completed, after the 
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refusai^ of the défendants to exécute a written agreement, and only 
extended to a part of what is now in dispute. It was predicated on 
the alleged undertaking, claimed to hâve been a part of the bargain, 
that the logs and the lumber manufactured from them should remain 
the property of the plaintiff until paid for. It was not intended to 
deny the right of the défendants to the timber, provided this condition 
was complied with, and was not so understood by them. They did 
not stop their opérations on account of it, and it did not relieve them 
from the obligation, which is conceded, to settle for the timber as 
fast as they themselves were paid. Notwithstanding its pendency, 
there was no time when, if the amount could hâve been agreed upon, 
they could not hâve paid if they wished to and hâve got rid of it. 
It is not as though, to protect themselves, they had to keep the money 
in hand and could not hâve the use of it, or could not pay with the 
assurance that it would do any good. With this opportunity open, 
and this obligation resting upon them, proceeding now to détermine 
the amount that is due, interest is properly included to compensate for 
failure to pay when they should. 

It is said at the outstart of this opinion that the suit was for timber 
sold to the défendants ; but it was not ail for that. There were other 
small matters brought in. The point is made with regard to some of 
thèse that the plaintiff was allowed to recover more than she claimed 
in her déclaration. This is based upon the statement of claim which 
she submitted to the jury where it appears. But the statement so 
made was in accordance with the évidence, and, not having been 
objected to at the time, it is too late to do so now. To save ail ques- 
tion, however, leave is asked to amend the déclaration so as to bave 
it correspond with the statement in thèse particulars. This is certainly 
ail that can be asked, and will be allowed. The right to amend in 
this way, even after verdict, not going outside of the case as it was 
tried, is too well established to be doubted or denied. 

The rule for a new trial is discharged. 



SCHAFER V. CRAFT, Revenue Collector. 
(District Court, W. D. Keatucliy. April 21, 1906.) 

Inteenai. Revenue — Recoveby of Taxes Paid — Illégal Mannee of Col- 
lection. 

A person cannot recover from an internai revenue collector taxes paid 
vptiich vpere in fact due from tiim even tbougti tlie manner of their assess- 
ment or collection was unauthorized. 

Same — Spécial Tax on Dealee in Oleomabgaeine — Atjthoeitt to Assess 
Penalty. 

Rev. St. S 3176 [U. S. Comp. St. 190], p. 20G8L is not applicable to the 
collection of the spécial taxes imposed by Oleomargarine Act Aug. 2, 1886, 
c. 840, 24 Stat. 209 [U. S. Comp. St. 1901, p. 2228], being omitted from 
tbose enumerated in section 3, and made applicable thereto, and in the 
absence of any provision therefor in the act itself there is no warrant of 
law for the assessment of a 50 per cent, penalty against a dealer for non- 
payment of hls spécial tax. 

Same — Action to Recoveb Tax Paid — Bubden of Peooï. 

In an action to recover a spécial tax assessed against and collected from 
plaintiff as a dealer in oleomargarine, on the ground that It was based on 
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an erroneous flndîng that he sold oleomargarine colored to resèmble but- 
ter, and was therefore excessive, the burden of proof to establisrti such 
contention rests upon the plalntifC. 

Action to Recover Spécial Tax Paid. Trial to court. 

EVANS, District Judge. Under section 3 of the oleomargarine act 
of August 3, 1886, c. 840, 24 Stat. 209 [U. S. Comp. St. 1901, p. 
2229] , as amended by sections 2 and 3 of the act of May 9, 1902, c. 784, 
32 Stat. 194 [U. S. Comp. St. Supp. 1905, pp. 433, 434], retail dealers 
in oleomargarine are required to pay a spécial tax of $48 per year, 
though if only oleomargarine which is free from artificial coloration 
which causes it to look like butter of any shade of yelïow, is sold, the 
annual tax is only $6. Upon information obtained by the Commis- 
sioner of Internai Revenue that officer made an assessment at the 
higher rate for the year which ended June 30, 1903, and included 
therein an assessment against the plaintiff of a penalty of 50 per cent. 
thereon on account of the nonpayment of the spécial tax when due — 
the two sums, of course, amounting to $72. After notice of this 
assessment the plaintiff, probably under section 3226, Rev. St. [U. S. 
Comp. St. 1901, p. 2088], made an appeal for a remission thereof to 
the proper authorities at Washington. This was denied, and the tax 
and penalty thus assessed having afterwards been paid under com- 
pulsion, this action was brought in the state court against the collector 
for a recovery of the amount thus paid. By certiorari, under section 
643 of the Revised Statutes [U. S. Comp. St. 1901, p. 521], the case 
was removed to this court. A stipulation in writing was filed by which 
a jury was waived, and the case was tried by the court. Upon the 
évidence heard the court does not doubt and will therefore find as a 
fact that the plaintiff within the year named did sell oleomargarine 
which was not free from artificial coloration which caused it to look 
like butter of any shade of yellow. This being true, the plaintiff for 
that reason was liable to the United States for that year for a spécial 
tax of $48 as a retail dealer in oleomargarine. 

It is strenuously argued, however, that the Commissioner of Inter- 
nai Revenue did not, upon the facts of this case, hâve any lawful 
authority under the oleomargarine législation of Congress to make any 
"assessment" whatever against the plaintiff for the amount of the tax 
even if plaintiff was liable therefor. We might not in any event agrée 
to this view, but hâve concluded that it is whoUy unnecessary to pass 
upon the question because upon the most familiar principles one can- 
not by suit recover any taxes once paid, which in fact were due even 
though the exact manner of their collection was not authorized. And, 
indeed, one must first pay taxes which are due in fact before he can 
recover any that were exacted which were not due. In equity proceed- 
ings the case of Northern Pacific R. R. v. Clark, 153 U. S. 252, 14 Sup. 
Ct. 809, 38 L. Ed. 706, points out the well-settled rule, and logically 
the underlying principle must equally apply to cases like this. The 
United States having received the $48, and having in fact been en- 
titled to that much from the plaintiff, a recovery cannot be had against 
the Collector who, under the direction of his superior officer, as mani- 
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fested by tlie assessment, collected the money, even if sotne other mari- 
ner of collecting it was the lawful way for dotng so. This w'ill dis- 
pose of tlie case as to the $48. But as to the $24 collected as a 50 per 
cent, penalty différent questions arise. The word "penalty" as used 
in statutory enactments has quite a variety of meanings, but in the 
législation referred to there appears to be no provision imposing a 50 
per cent, penalty in cases like this. Certainly there is no provision in 
the oleomargarine législation itself, which in terms authorizes an as- 
sessment by the Commissioner of such or indeed of any penalty for 
nonpayment of a spécial tax. Other penalties are provided for in 
sections 4, 7, 10, 11, 12, 13, 17, and 18, and section 19, Act Aug. 2, 
1886, c. 840, 34 Stat. 209-212 [U. S. Comp. St. 1901, pp. 2229, 2231- 
2234], provides the manner of their enforcement. But section 3176 
of the Revised Statutes [U. S. Comp. St. 1901, p. 2068], which relates 
to the gênerai internai revenue System, empowers the Commissioner 
of Internai Revenue, under certain conditions therein prescribed, to 
make assessments, and also to add, as parts thereof, certain penalties, 
and the learned District Attorney relies upon this section as conferring 
authority to make such assessments in cases arising under the laws 
relating to oleomargarine, insisting that those laws are part of the 
internai revenue System. But so far as express enactment goes, section 
3176 is not one of those which are made parts of the act of August 2, 
1886, by the third section thereof, c. 840, 24 Stat. 209 [U. S. Comp. 
St. 1901, p. 2229], and upon the doctrine of In re Kearns, Collector, 
etc. (D. C.) 64 Fed. 481; In re Kinney (D. C.) 102 Fed. 468; and 
Wright V. Blakeslee, 101 U. S. 174, 25 L. Ed. 1048, the court is con- 
strained to hold that section 3176, Rev. St. [U. S. Comp. St. 1901, p. 
2068], not being included in the sections expressly made parts of the 
•oleomargarine act, is excluded; and consequently that there was no 
warrant of law for assessing the 50 per cent, penalty in this instance, 
and for that reason has concluded that the plaintiff is entitled to re- 
cover from the défendant $24, with interest thereon from December 
17, 1903, until paid and costs. 

As some question was raised at the hearing as to the burden of 
proof, it may be added that in the opinion of the court it rested upon 
the plaintiff not only because it was, in the nature of things, quite as 
easy for him to prove that he did not sell colored oleomargarine as it 
was for the government to prove that he did, but also because (1) 
plaintiff asserts the négative proposition as the basis of his claim ; and 
(2) the presumption would arise from the facts stated in the pleadings 
that the officers of the United States, both hère and at Washington, 
did their duty in ascertaining and determining that fact before mak- 
ing the assessment of the $48. 

A judgment accordingly may be entered. 



910 144 FBDBRàL RBPORTBB. 

In re SPBER BEOS. 

(District Court, D. Orègon. AprlliB, 1906.) 

No, 931. 

Bankbuptct-^Paetneeship— ^Peovabie Debts. 

A postmaster, who was managing partner In a flrm, used money of the 
govemnient In paying debts of the partnersUip, and tbe sureties ou his 
bond furnished the money to maké up the défalcation. Thereupon he 
executed notes of the flrm to such sureties, eovering the amounts ad- 
vanced, to which no objection was made by the other partner. Held, 
that such notes were not without légal considération and were provable 
In bankruptcy as debts of the partnership. 

In Bankruptcy. On review of décision of référée. 

L. H. McMahan, for claimants. 
B. S. Pague, for petitioners. 

WOLVERTON, District Judge. Speer Bros., a copartnership com- 
posed of Alonzo P. Speer and M. Homer Speer, doing a mercantile 
business in Aumsville and Mehama, Marion county, Or., were ad- 
judged bankrupt on April 27, 1905. On May 13, 1905, Thomas 
Johnson, W. G. Merrifield, and Peter Donker each filed a claim 
against the bankrupts' estate, based upon a note given each, of date 
April 17, 1905, for the sum of $1,545.39, purporting to be executed 
by Speer Bros. Somewhat later the La Grande Cteamery Company, 
a creditor of the estate, interposed an objection to the allowance of 
each of thèse three claims by the référée, assigning as a reason there- 
for that the payées of said notes did not, nor did any of them, loan 
the amount specified therein to the copartnership, but that, on the 
other hand, the money was advanced to, and for the individual use 
of, A. P. Speer. To this objection there was an answer filed by the 
payées August 3, 1905, setting up that the said Speer Bros., long prior 
to the bankruptcy proceedings, received from the payées, and for the 
use and benefit of the copartnership, the aggregate amount of said 
notes, namely, $4,636.17, the' whole of which was used by the partner- 
ship, in the usual course of its business, in purchasing goods for the 
firm and in paying thç debts thereof. A reply having been filed, 
putting in issue thèse allégations pf the answer, a trial was had before 
the référée, who found that the notes were valid claims against 
the estate of the bankrupts, and éntered an order accordingly. The 
order bears date December 13, 1905. On»December 32d, W. N. 
Daniels, a creditor, filed a pétition praying for a review of said order 
to be had by the district judge, which paper was entitled "In the Dis- 
trict Court of the United States for the District of Oregon." The 
référée certified the matter to the District Court on February 15, 
1906. On February Mth Johnson, Merrifield, and Donker interposed 
a motion to dismiss the pétition. This motion was brought on for 
trial later, and the questions raised thereby were argued, together 
with the merits of the case, and submitted for détermination. 

A number of reasons are assigned why the pétition should be 
dismissed. However, as I hâve come to the conclusion that the order 
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of the référée should be sustained on its merits, it is unnecessary that 
I notice any of the assignments for a dismissal. 

Corning, then, to- the merits of the controversy, the facts are that 
on or about the Ist of September, 1904, Speer Bros, were largely in- 
volved; their liabilities ranging from $38,000 to $30,000, and their 
assets being estimated at from $18,000 to $20,000. A. P. Speer was 
postmaster at Aumsville. His bondsmen for tlie faithful periîormance 
of his trust were Johnson, Merrifield, and Donker. Between Sep- 
tember 1, 1904, and the latter part of March, 1905, A. P. Speer became 
a defaulter to the government in the sum of $4,63G.17. In order to 
reimburse the government, thèse bondsmen borrowed the money from 
W. N. Daniels, and paid it over to the government, or, perhaps, to 
be exact, they paid it to Speer, and he to the postal inspecter for the 
government. This transaction was closed about April 1, 1905. On 
April lîth Speer Bros., through the agency of A. P. Speer, gave the 
firm note to each of thèse sureties for Speer in the sum of $1,545.39, 
being for one-third each of the amount paid the government to make 
good the défalcation of A. P. Speer as postmaster. Thèse are the 
notes against which objections are interposed by Daniels as not being, 
in légal parlance or eiïect, firm liabilities. 

It is shown, perhaps not as satisfactorily as it might hâve been, 
but with reasonable probability, that the funds of the government were 
used by Speer in the payment of the debts and in the business of 
the copartnership. Speer is the only witness who testifies touching 
this subject, and there is nothing in the record to contradict or 
weaken his statement, except that he is not as clear or full as he 
might or should hâve been. He says, however : 

"In the next month (October) September payments were pressing me, 
and I paid out to différent parties différent amounts, but I will mention 
the largçr amounts, the amount I f elt that rather got the best of me. The 
next large payment I made was to Chas. F. Heins. On the 15th of October 
I paid him $500. I ought not to hâve done it, I should hâve told him to 
take his store and done as he pleased with It • * • I paid that money, 
and following that I gave M. Seller & Co. $524, and I then viTote to the 
Portland creditors and asUed for time on the other accounts, and in place of 
that they Jumped on me, and things got away from me. * * ♦ i used 
the money altogether in paying our debts. The trouble was I had to pay 
Speer Bros.' obligations to such an extent that it overdrew on that account 
and left the other account short, and it continued that way untii it got as 
large as it did. Q. Well, then, as I understand by that, this shortage was 
occasioned by using thèse funds In the business of Speer* Bros.? A. îes; 
indirectly, they went there." 

It is further in évidence that A. P. Speer was the business manager 
for Speer Bros. His brother Homer, and partner in the business, 
has interposed no objection to thèse notes of Johnson, Merrifield, and 
Donker as legitimate demands against the copartnership, thus in effect 
ratifying the act of A. P. Speer in executing the paper in the name of 
the firm. The crucial controversy, therefore, is whether other credit- 
ors of the firm can object, as the La Grande Creamery Company has 
attemptéd to do, to the notes as a légal demand against the ïjank- 
rupt estate of Speer Bros. The inquiry, Was there a considération 
for the exécution of thèse notes on the part of the firm? will settle 
the question. Speer having used the money of the government in 
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the business of Speer Bros, would, ît has been held, by cogent analogy, 
entitle the government in equity to repayment out of the firm as- 
sets. "Where a partner," say the learned authors of the American 
& English Encyclopedia of Law (volume 22, p. 164), "does an act 
on his own béhalf, or ôtherwise, so as not to bind the firm, the gên- 
erai rule is that the firm will not be bound merely by reason of 
having obtained the benefit of that act. Thus, if a partner, without 
real or apparent authority, borrows money, the lender cannot recover 
this money from the firm, although the money may hâve been applied 
for its benefit. It has been held, however, that if the money so bor- 
rowed has been expended in paying the legitimate debts of the firm, 
or for any other legitimate purpose of the firm, the lender is entitled- 
in equity to the repayment of so much of the money as he can show 
to hâve been so applied." 

In the présent case the government is not seeking repayment, but 
the sureties for the government are. They hâve, not voluntarily, but 
under their bondguarantying the responsibility of A. P. Speer, fur- 
nished the funds to reimburse the government for those which Speer 
used in paying the debts of the firm. And is there not hère a légal 
considération for the exécution of the notes to thèse sureties? If 
there is, then the validity of the notes cannot be questioned. Counsel 
admits that there is a moral considération, but not a légal one. Why 
not? If the lender of money to a firm, through the assumed agency 
of a partner having no authority thereto, has an équitable right against 
the firm for repayment where the money has been used in the firm's 
business, why is ther'e not hère more than a moral obligation on the 
part of the company to repay thèse bondsmen the money which they 
were compelled to pay to make good the money which the firm has 
had the benefit of in the payment of its debts, and for use in its busi- 
ness. I am impressed that it is something more than a mère moral 
obligation. The money used was money which the firm ex bono et 
aequo should repay to thèse bondsmen. The obligation is one, pos- 
sibly, that could not hâve been enforced as against the firm in the first 
instance, upon the payment alone by the sureties of their obligation to 
the government; but, when the firm has recognized its accountability 
to the sureties by its solemn promise by note of hand, there is ample 
behind the paper to sustain or uphold it in the way of considération. 
Surely the firn» could not question it, and I am unable to détermine by 
what better reason the creditors of the firm could quecLlon it. They 
are not injured by the transaction, because they hâve received, in- 
directly it may be, the very funds that the notes of the firm were 
given for in the way of reimbursement to those who hâve advanced 
them. They are no worse ofif than if the money of the government 
had never been used in the payment of the debts of the firm and thèse 
bondsmen had never been called upon to respond for the défalcation of 
Speer. 

I hold, therefore, because it seems eminently équitable and just,^ 
that the notes of Johnson, Merrifield, and Donker are valid claims 
against the estate of the bankrupt firm, and the décision of the référée 
will be affirmed. 
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ESTILL COUNTY, KT., v. EMBET. 

(Circuit Court of Appeals, Sixth Circuit Aprll 10, 1906.) 

No. 1,512. 

1. CouNTiES — Bonds — Tax Levy — Statutes. 

Acts Ky. 1887-88, vol. 1, pp. 913-919, c. 449, authorized B. county to 
subscribe for stock of a railroad Company, and issue bonds In payment of 
Its subscrlption, directing an annual tax levy sufficient to pay tbe principal 
and Interest on the bonds, provided that the company should malie a 
preliminary survey of its route witbin a year after the passage of tbe 
act, and should commence worli in good faith on its roadbed within the 
next year, and should perform each year thereafter one-flfth of the neces- 
sary work required to complète it. Held, that the county's liability to levy 
a tax did not dépend on whether the conditions of the proviso had been 
performed by the railroad company, but on whether the bonds had been 
properly issued by the county. 

2. SaME SUBSCEIPTION TO StOCK OF RAILBOAD CoMPANY DELEGATION OF Au- 

THOBITY. 

The county judge in Kentucky, being the preslding ofBcer of the fiscal 
court, and the gênerai business agent of the county, and the Législature, 
by Acts 1887-88, vol. 1, pp. 91.3-919, p. 449. liaving authorized the iUi-;\] 
court to subscribe for the stock of a railroad company, It was compétent 
for such court, after havlng determined to make the subscrlption, to dele- 
' gâte the ministerial duties involved to the county judge. 
8. Same — Aid Bonds — Impeoper Deliveby. 

That county railroad aid bonds were delivered before any work was 
done by the railroad company, in violation of Acts Ky. 1887-88, vol. 1, pp. 
913-919, c. 449, authorizing the issuance of such bonds, did not necessarily 
render the bonds void. 

4. Mandâmes — Counties — Bonds — Payment — ^Taxation. 

Where an order awarding a peremptory mandamus against the fiscal 
court of a county to compel the levy of a tax to pay railroad aid bonds 
speeifically declared that it was for the collection of the amount specifled 
In the judgment on the bonds, which was referred to, the order was not 
fatally defective for failure to specify the amount to be collected. 

5. JlTDGMENT EES JrDICATA VaLIDITY OF COTJNTY BoNDS. 

Where a county appeared and contested the regularity and sufHciency of 
proeeedlngs taken to authorize the issue of railroad aid bonds, first in a 
State court in a suit brought to compel their issue, and again in the 
fédéral court in a suit to recover the contents of coupons on the bonds, 
brought by a privy to the plaintifC, and the whole issue of bonds and 
coupons was adjudged to be valid, the county was estopped by such decree 
from thereafter contesting the validity of the bonds in a proceeding to 
compel the levy of a tax to pay them. 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky. 

L. A. West, C. W. Friend. Co. Atty., and J. B. White, for plaintifï 
in error. 

Harry L. Gordon and G. A. Ginter, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This writ of error brings hère for re- 
view an order awarding a peremptory mandamus to the fiscal court oi 
Estill county, Ky., commanding it to levy, assess, and cause to be co]- 
144 F.— 58 
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lected, a tax upon the taxable property in the county sufficient to pay 
the judgment recovered by the petitioner agairist' the county in the 
court belQw> which was affirmed by this court in Estill County v. 
Embry, 113 Fed. 882, 50 C. C. À. 573. 

Section 10 of the act authorizing the county to subscribe for stock 
of a railroad company and to issue bonds in payment for its subscrip- 
tion reads as f ollows : 

"Sec. 10. An annual tax sufficient to pay the interest and said bonds and the 
principal wheu it shall become due shall be levied and collected and paid out 
by the offlcers of said county as provlded In case of othêr county taxes : Pro- 
videdi' that said company shall make a prellminary survey of its route wlthin 
«ne year àfter the passage of this act and shail conirrtence worlc, in good faith, 
upon Its roûdbed wlthin the next year, and shall eaeh year thereafter perform 
one-flfth of the work necessary to complète said road." Acts Ky. 1887-88, 
vol. 1, pp. 913-919, c. 449. 

And the first point mad'e for the plaintiff in error is that the condi- 
tions contained in the prôviso hâve never been performed, and that 
therefore the fiscal board has no authority to levy the tax. But it is 
clear from the provisions of the act that the duty of levying the tax 
was dépendent upon the issue of the bonds and conséquent upon it. 
The question whether a tax should be levied dépends upon the inquiry 
whether the bonds hâve been issued in such njànner as to bind tlje 
county, and, if such inquiry has been settled in the aifirmative, there i$ 
no new and independent question to be considered before the duty 
to levy the tax becomes imperative; in other words, the provisions of 
section 10 do not aflford new standing ground for another inquiry into 
the validity of the bonds. The next point is that the Constitution of 
the State requires that the fiscal board shall make such subscriptions, 
whereas, in this instance the county judge is intrusted by the statute 
with that duty upon the resolution of the fiscal court, and that for this 
reason the statute is uneonstitutional and void. In Kentucky the 
county judge is the presiding officer of the fiscal court, and is the 
gênerai agent of the county in the transaction of its business. It was 
perfectly compétent for the fiscal court, having determined to make the 
subscription, to entrust the ministerial duties involved in making it to 
the county judge. The Constitution was not infringed by that method 
of transacting the business. 

Another objection is, as stated, that the act requires that the bonds 
shall be prepared and executed before any work is done by the rail- 
road company, and shall be held by a trustée, to be delivered upon per- 
formance of the prescribed conditions, and that hère the bonds were 
delivered before the conditions had been performed. But thèse facts 
would not necessarily render the bonds void. 'Conditions might exist 
under which the bonds thus prematurely delivered would be valid and 
enforceable, as ïf they passed, as they probably would, into the hands 
of an innocent purchaser. The question oftheir validity would dé- 
pend upon the tacts, which would be considered and determined by 
the court in which suit should be brought to enforce them. 

Lastly, it is urged that the order is defective in that it does npt 
specify the amount to be collected, and that it was not rendered by 
the court in terrh. But the order is for the collection of the amount 
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specified in the judgment directiy referring to it, and that -is certain 
which can be made so by employing the means supplied. If it were 
better that the amount should be expressly stated, the failure to do that 
would not be réversible error, where no motion is made to make the. 
order: more spécifie. The error, if any, would not be substantial. As 
to the last objection, that the order is void because it was not made 
in term time, the assumed fact is not shown, and no question arises. 
But we do not mean to imply that we think there might be substance 
in the objection if the fact were as assumed. 

But, although we hâve discussed in a running way the points pre- 
sented by counsel for plaintiiï in error, we are bound to say that we 
think that ail of them which would at any time be regarded as sub- 
stantial hâve been settled and determined by the judgment in the state 
court referred to in our former opinion and by the final judgment of 
the court below. 

Counsel for plaintiff in error rely upon the case of Brownsville v. 
Loage, 129 U. S. 493, 9 Sup. Ct. 327, 32 h. Ed. 780 ; but- in that case 
there were two essential facts which distinguish it from the case at 
bar. Thèse were, first, the city of Brownsville, in addition to its power 
to levy taxes for ordinary municipal purposes, was given power to levy 
taxes for the purpose of paying bonds, which it was authorized to 
issue for stock in a railroad corporation, by an act of the Législature 
passed February 8, 1870. On May 5th of that year, a new Constitution 
of the state went into effect, which repealed the act of February 8, 
1870. On May 12, 1870, the mayor and aldermen of the city passed 
a resolution to submit to the electors the question of subscribing for 
the stock of the railroad company. The élection took place on June 
llth following, and resulted in favor of the proposition, and on July 
1, 1870, the bonds were issued. Suit was brought thereon, and judg- 
ment recovered by default upon an application for a mandamus to 
compel the levy of a tax to pay the judgments. The Suprême Court 
held that the court might go behind the judgment, and inquire into 
the validity of the cause of action, and, upon ascertaining that the 
bonds on which the judgment rested were void, held that the writ 
should be denied. As is seen from the foregoing statement, the power 
to issue bonds and the power to levy taxes for paying such bonds had 
both been taken away by the new Constitution. The bonds were held 
void, "not," says Chief Justice Fuller, "because of a defective exercise 
of the power to issue them, but because of a total absence of such 
power." Secondly^ in that case judgment had been sufifered by de- 
fault, and the questions concerning the validity of thé bonds had not 
been litigated. In the présent case the objections urged are not rested 
upon the absence of power in the county to issue such bonds, but upon 
the defective exercise of the power to issue them ; and the county ap- 
peared and contested the regularity and sufficiency of the proceedings 
taken to authorize the issue of the bonds, first, in the state court in 
the suit brought to compel their issue, and again in the fédéral court, 
in a suit to recover the contents of coupons on the bonds brought by 
a privy to the plaintiff in the suit in the state court, where the whole 
issue of bonds and coupons was adjudged to be valid. This court held 
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upon writ of efror brought to review this judgment that the county 
was estopped by the decree in the state court from contesting the va- 
lidity of the bonds. Estill County v. Embry, 112 Fed. 882, 50 C. C. A. 
,573. The question of their vaUdity covered every fact essential 
théreto, and the judgment neeessarily affirmed their existence. If the 
county has not in thèse suits presented every défense to the cause of 
action, it might hâve done so, and, it being the same cause of action, 
the estoppel is complète. If the plaintifï was entitled to the judgment 
he has recovered, he is entitled to the fruits of it; and, if the county 
will not pay it, he is entitled to this remedy. 

Thèse conclusions cover the whole subject brought hère on this writ 
of error, and the resuit is that the order of the court below should be 
affirmed, with costs. 



EVERT EVENING PRINTING CO. v. BUTLER. 
(Circuit Court of Appeals, Third Circuit. May 3; 1906.) 

1. Courts — Jueisdiction or Fedekal Coxjets — Aixegation of Citizenship. 

Proper allégations showing diversity of citizenship made in a déclaration 
flled ih a Circuit court are suflicient prima facie to give the court jurisdic- 
tion, and the allégation of plaintiff's citizenship can only be controverted 
by proper pleadlng supported by proof. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, §§ 817, 876, 
298. 

Diverse cltiizenship as a ground of fédéral jnrîsdiction, see notes to 
Shipp v, Williams, 10 C C A. 249; Mason v. Dullagham, 27 G. 0. A. 
298]. 

2. LiBEL — PeOÔF of INNUENDO — MaTTKRS FOE CONSIDEBATIOIf BT JtlEY. 

In an action for libel In whlch the déclaration allèges by way of innu- 
endo that plaintiff was the person meant in the statements made In the 
alleged libelous publication, such allégation must be proved, and while the 
Impression which would be made on the mind of the ordlnary reader is 
not conclusive on the issue it may be a pertinent inquiry under the facts 
and cireumstances shown, and where such issue is found for plaintifC the 
question whether the publication would be understood by the ordlnary 
reader to refer to plaintifC becomes material for considération by the jury 
in determining whether or not the plaintiff was damaged. 

[Ed. Note. — For cases in point, see vol. 32, Cent. Dig. Libel and Slander, 
§ 360.] 

In Error to the Circuit Court of the United States for the District 
of Delaware. 

See 140 Fed. 934. 

Thomas F. Bayard, for plaintiff in error. 
John P. Nields, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and McPHERSON, 
District Judge. 

GRAY, Circuit Judge. A writ of error in this case brîngs before 
us the record of an action of trespass in the Circuit Court for the 
District of Delaware, in which the défendant in error was plaintiff, 
and the plaintiff in error was défendant. The défendant, as publisher 
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of a daily newspaper, was charged by plaintiff in her déclaration with 
the publication of several false, scandalous and malicious libels, in- 
jurious to the good name, famé, crédit and réputation of the said 
plaintifï. The alleged libel was printed as a news item in the "Every 
Evening," a daily newspaper published by the défendant, and is set 
f orth in part as follows : 

"Annie Oakley Arrested." 

(Meaning said Annie Butler, the plaintiff, arrested.) 

"Famous Woman Rifle Shot fmeaning the plaintiff) Locked Up on Larceny 

Cliarge in Chicago. 

"Annie Oakley (meaning the plaintiff), daughter-in-law of 'Buffalo Bill,' 
and the most famous woman rifle shot (meaning the plaintiff) In the world, 
was arrested in Chicago, Monday under a Bridewell sentence (meaning plain- 
tiff was arrested in Chicago for an offense entailing imprisonment in a Chicago 
jail) for stealing the trousers of a negro in order to get money with which to 
buy cocaïne (meaning that plaintiff, Annie Butler, had become so far de- 
praved in her habits, that in order to gratify her longing for cocaine, she 
had committed theft in order to obtain money for that purpose and had been 
arrested and imprisoned for such theft.) Thls is the woman (meaning the 
plaintiff) for whose spectacular marksmanship King Edward (meaning ICing 
Edward VII of England) himself once led the applause in the courtyard of 
Buekiugham Palace." 

At the trial, there was testimony tending to show publication by 
the défendant company; that the plaintiff, Annie Butler, had, since 
1885 until recently, been connected with the Wild West Show of Buf- 
falo Bill, as an expert rifle' and wing shot, under the name of "Annie 
Oakley," and that during this long period she had exhibited constantly 
in this rôle, in this country and in Europe, having only missed five 
performances during that time ; that she had more than once exhibited 
before the Prince of Wales, now King Edward VII of England, in the 
courtyard of Buckingham Palace; and that, as Annie Oakley, the 
plaintifï was known as the most expert rifle shot the world over. The 
libelous parts of the publication, so far as the plaintiff was concerned, 
were admittedly false. The défendant, however, produced as a wit- 
ness, one Maud Fontennielo, who testified that she was arrested in 
Chicago, on the Saturday previous to the 12th of August, 1903, upon 
the charge as stated in the said libelous publication of that date ; 
that she pleaded guilty to the charge, as stated, and was convicted 
and sent to the Bridewell Prison. She further testified that she was 
an expert rifle shot, and, as such, exhibited in connection with Cody's 
Wild West Show, similar to the one run by "Buffalo Bill"; that she 
was the wife of S. F. Cody, but no relation to Colonel Cody (alias 
"Buffalo Bill") ; that at the police court in Chicago, she had given 
the name of Elizabeth Cody, and that she exhibited sometimes under 
the name of "Any Oak Lay," and she also shot under the name of 
Miss Lillian Cody, but that she never represented herself as "Annie 
Oakley." 

Under instructions from the court, the case was submitted to the 
jury, by whom a verdict was rendered in favor of the plaintiff, for 
$3,600. Motion for a new trial was made by the défendant, and de- 
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nied by the court. There are 13 assignments of error. As to the 
first two, which allège error in the admission by the court of certain 
testimony as to publication by the défendant of the alleged libel, it 
is only necessary to say that, we think the testimony objected to was 
properly submitted to the jury, and quite sufficient to warrant their 
finding that the alleged libel was published by the défendant. The 
third assignment, though in form an allégation of error, in refusing 
to grant the defendant's motion for nonsuit, raised a question of juris- 
diction which was passed upon by the court below adversely to the dé- 
fendant, in refusing said motion. Though the refusai to grant a non- 
suit is not reviewable hère, we may notice the underlying question, 
which, as a question of jurisdiction arising out of the record, may be 
considered at any time, however presented, or by the court itself sua 
sponte. 

The amended déclaration thus states the jurisdictional facts : 

"Everj' Evenlng Printlng Company, a corporation created and organized 
under the laws of the state of Delaware, and a citizen of said state, havlng- 
its principal office and place of business In the city of Wilmington In said 
state of Delaware, the défendant above named, was summoned to answer 
Annie Butler, a citizen of the state of New Jersey, residiug at Nutley in saiâ 
state of New Jersey, the plalntlff above named, oC a plea of trespass on the 
case." 

After the closing of the testimony, it was urged by counsel for the 
défendant, that it should hâve been affirmatively shown on the part 
of the plaintifï, that she was a citizen of New Jersey at the time of 
the bringing of the suit, or a citizen of some other state than the state 
of Delaware ; that the citizenship of the husband détermines the citizen- 
ship of the wife, and as there was absolutely no évidence as to the 
citizenship of the husband, there was no évidence as to the citizenship 
of the wife, and therefore plaintifï had failed to affirmatively show 
that the case was within the jurisdiction of the court. The court de- 
clined to accède to thèse propositions, on the ground that the requisite 
diversity of citizenship was averred in the déclaration, and thus af- 
firmatively appearing in the record the jurisdiction of the court at- 
tached, unless the prima facie truth of that averment was successfuUy 
controverted by compétent évidence adduced at the proper time under 
a plea of abatement, or some other appropriate plea, or notice to the 
opposite party. In this case, there was no such plea or notice or proof 
to controvert the averment of diverse citizenship in the déclaration. 
The plaintifï in error relies entirely upon the fact that défendant in 
error testified that she was married, and that there was no proof of 
the résidence or citizenship of her husband. This fact, however, is 
not inconsistent with the averment of citizenship made by plàintiff in 
her déclaration. Even if défendant below had challenged the juris- 
dictional fact of diverse citizenship, as alleged in the déclaration, at 
the proper time, by appropriate plea or notice, thé burden of proving 
by compétent évidence its own affirmative averment in that regard, 
would navë fallen upon it. Hartog v. Memory, 116 U. S. 588, 6 
Sup. Ct. 631, 39 L. Ed. 725 ; Morris v. Gilmer, 129 U. S. 315, 9 Sup. 
Ct. 289, 32 E. Ed. 690; Adams v. Shirk, 117 Fed. 801, 55 C. C. A. 25. 
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In this State of the case, the court below, seeing no ground to ex- 
ercise the authority conferred by section 6 of the act of March 3, 1875, 
to détermine the jurisdiction of Circuit Courts of the United States, 
etc. (18 Stat. 472, c. 137 [U. S. Comp. St. 1901, p. 511]), but being 
satisfied that the averment of diverse citizenship liad been made in 
good faith by the plaintiiï, properly asserted its jurisdiction. As the 
casé stood in the court below, its jurisdiction was not in issue, and no 
ground for a writ of error from, and certification of a question of 
jurisdiction to, the Suprême Court existed. Act March 3, 1891, 
establishing Courts of Appeal, sections 5, 6, c. 517, 26 Stat. 837, 838 
[U. S. Comp. St. 1901, pp. 549, 550]. In this state of the record, 
we are bound to recognize the jurisdiction of the court below, by 
reason of the uncontroverted diverse citizenship adequately asserted in 
the déclaration, and there is no question of jurisdiction requiring or 
admitting of certification by this Court to the Suprême Court, as in the 
case of Sun Printing & Pub. Ass'n v. Edwards, 194 U. S. 377, 34 
Sup. Ct. 696, 48 L. Ed. 1027. 

The remaining assignments of error except to the following por- 
tions of the charge made to the jury by the learned trial judge: 

"If, however, you flnd the article In question was publisiied by the défendant, 
then the further question arises wtoether or not the article referred to the 
plaintifC or tcas in whole or in part of such a character as to cause ordinary 
readers thereof to believe that it applied to the plaintiff. * * * If you flnd 
that the article did refer to the plaintiff or In whole or in part -was of such a 
character os to create sueh telief, the further question then arises whether 
or not the article in whole or in part contained a libel upon the plaintiff. 
* • * The question for your détermination In this connection is, not 
whether the article complalned of contains Inaccuracies or misstatements on 
minor or less conspicuous points bearing upon or against the identity of the 
Annie Oakley mentioned In the article with the plaintiff, 6«t whether, in view 
of the ciroumstances aT)Ove mentioned, ordinary readers of the article and 
partiqularly those unacquainted with her domestic relationships Kould not 
naturatly and reaaonaNy le led to the helief or conclusion that the 'Annie 
Oakley' mentioned in the article was one and the same person with the 
plaintiff. * * * If full credence be given to the testimony of Mrs. Fon- 
tennlelo, does it serve to show that the article complained of would not 6e 
regarded iy ordinary readers as referring to the plaintiff f * • * As be- 
tween Mrs. Fontennlelo shooting undor the name of 'Lillian Cody or Any Oalv 
Lay,' and the plaintiff shooting under the name of 'Annie Oakley,' and in 
View of the language of the article and the évidence as to the established and 
far-reacbing famé of the plaintiff, xchat is the only reasona'ble conclusion as to 
tlie effect of the neicspaper article upon the minds of the great mass of read- 
ersî * * • It may be true, and probably is true, that portions of the 
newspaper article are applicable to Mrs. Fontennlelo, but it does not by any 
means foUow from that fact, if It be a fact, that the newspaper article did not 
refer to the plaintiff and would not 6e generally understood and considered as 
referring to her. If you are satisfied by the évidence that the newspaper 
article referred to the plaintiff and would 6e so considered by ordinary readers, 
did it or not contain a libel upon the plaintiff?" 

Counsel for plaintif! in error, in his brief, has italicized, as above, 
the parts of the charge to which his criticism is particularly directed. 
His gênerai contention is, that inasmuch as, in actions for defamation, 
witnesses cannot be allowed to testify as to the meaning which they 
understood the alleged defamatory matter to convey, or the particular 
person to whom they understood it to apply, therefore the jury can- 
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not, to use his own words, "go outside the évidence adduced tefore 
them, and form an opinion of an opinion formed in the minds of the 
gênerai readers of the newspaper in which the 'publication was made;" 
and he cites aUthorities to the effect, that the court and jury, and 
not the witnesses, are to construe the words of the alleged libel. This 
is ail true. Undoubtedly the jury must détermine from the évidence 
adduced, the truth of the innuendo, that the plaintifï, Annie Butler, 
was intended by and referred to in the publication in question. If the 
plaintifï was so intended to be referred to, the publication set out in 
the déclaration was admittedly libelous per se. The burden was upon 
the plaintifï to adduce sufficient évidence of f acts and circumstances 
from which the truth of this innuendo as to the person meant, could 
be established. The paper in question was before the jury, and the 
testimony as to surrounding facts and circumstances, such as that 
under the name of "Annie Oakley," the plaintifï was an expert rifle 
shot of world wide famé; that as such, and under that name, she had 
for many years exhibited with Bufifalo Bill's Wild West Show, and 
had exhibited her skill before the Prince of Wales, now King Edward 
VII, in the courtyard of Buckingham Palace. From thèse and other 
facts, it was compétent for the jury to find, and we may add that we 
think they were justified in finding, that the plaintifï was the person 
meant in the publication in question, as stated in the innuendo. The 
name "Annie Oakley," under which she had for many years exhibited 
as a rifîe shot, clearly designated her, and the other facts of her 
career made the désignation the more emphatic. It is true, that the 
testimony of the woman, Maud Fontennielo, hereinbefore referred to, 
tended to show that she was the real person arrested and tried before 
the magistrate in Chicago. This and the idem sonans of her stage 
name in the Wild West Show with that of the plaintiff, together with 
5omewhat similar incidents in her career as an expert rifle shot, though 
compétent évidence to go to the jury on the question of the identity 
of the person meant in the libel, was not conclusive, and the jury were 
clearly justified, notwithstanding such testimony, in finding as they did 
that the plaintifï was tlje person meant. 

It is entirely probable that there was an antécédent and innocent 
mistake as to identity, but there does not seem to be room for doubt 
as to the identical female intended in the libel itself. However such 
antécédent mistake might morally excuse the one who made it, it 
cannot legally excuse the perpetrator of the libel caused by that mis- 
take, or relieve him from responsibility for the injury to the plaintifï 
resulting therefrom. The injury for which compensation was sought, 
was that to the réputation of the plaintifï, in the common estimation of 
mankind. If that réputation suffered, it was by the impression made 
ypon the minds of those who read the libelous article, — the impression 
made upon the ordinary reader, the reader of ordinary intelligence 
and information. The jury for the tiine being stand for such ordinary 
reader, and with the libel before them, and ail the evidential facts and 
circumstances testified to, they must fînd what impression the libel in 
question would make upon the mind of an ordinary reader, from the 
impression made upon their own minds. The jury stand, as we hâve 
stand, for the ordinary reader, just as they must stand for the person 
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of ordinary prudence, when the question in négligence cases is what, 
under given circumstances, wôuld hâve been the conduct of an or- 
dinarily prudent person, or for the ordinarily reasonable man, where the 
reasonableness of conduct is in issue. 

If the jury should find that, notwithstanding their belief that the 
plaintiff was meant in the libelous publication, no impression that she 
was so meant was likely to be made on the mind of the ordinary reader, 
she was not hurt in her réputation and she cannot recover. While the 
impression made on the ordinary reader, by the alleged libel, may or 
may not be conclusive or pertinent in determining the issue joined on 
the innuendo, as to who was meant to be referred to therein, it is the 
indispensable ground for determining the question of in jury to the 
réputation of the plaintiff, when once the identity is established. If, 
however, the person meant in the alleged libel to be referred to, is not 
believed by the jury to be the plaintifï, the fact that they find or be- 
lieve that ordinary readers would be so impressed, would not be suf- 
ficient ground upon which to find a verdict of guilty against the de- 
fendant. And so, as to the suppositions case put by counsel for plain- 
tiiï in error, of a newspaper stating that one John Smith, a black- 
smith, of a certain vicinage, was arrested and committed on a charge 
of larceny, and there were five John Smiths, blacksmiths, of the same 
vicinage. Would each or any of them, the query is put, hâve a right 
to damages in a libel suit against the newspaper, on the ground that 
ordinary readers would hâve the impression that the particular John 
Smith, the plaintiff, was the one referred to? The question must be 
answered: Not on that ground alone. The plaintiff must establish 
to the satisfaction of the jury the truth of the innuen<Jo, that by the 
John Smith so arrested, was meant the plaintiff. The case supposed, 
well illustrâtes the distinction between proving the innuendo that ap- 
plies the libel to the plaintiff, and the finding by the jury, essential to 
the recovery of damages, of the impression that would be made upon 
the mind of ordinary readers of the libel, and that while the impression 
had by an ordinary reader might be relevant as to who was meant 
to be referred to in the libel, it is not conclusive. 

Coming to the case before us, if, assuming that plaintiff had been 
intended by the author of the libel, the point had been made that yet 
no reader could hâve understood her to be so intended, that point, 
abstractly considered, would hâve been a valid one, for if not even 
a single reader would hâve associated her with the article, she could 
not hâve been hurt, and any évidence tending to show that fact, might 
hâve gone to the jury under the instructions given by the court be- 
low. The real question in the case, however, was as to the person 
meant to be referred to in the article, as to which the évidence was, 
in our opinion, so conclusive that the court below would hâve been 
justified in giving binding instructions in référence to it. This being 
so, and as in this case, the impression made by the libel on the or- 
dinary reader was relevant to the issue as to the truth of the innuendo 
that the plaintiff was the person meant by the libelant to be referred 
to, no error of which défendant had a right to complain, was committed 
by the trial jud'ge in thus submitting the question to the jury. 

The judgment below is therefore affirmed. 
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HARDY T. GRAT et al. POWERS et al. v. SAME. In re ANDREWS. 

\Circult Court of Àppeals, ritst Circuit. February 21, 1006.) 

Nos. 592, 593. 

1. Bankbuptct — Peovablb Debts — Stjbeei^dee oï Refebence. 

To renfler a préférence 'Voidable under Bankr. Aet July 1, 1808, c. 541, § 
60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], and thereÉore one which 
must be surrendered by the credltor recel ving It before provlng hls claim 
ùnder section 67g (30 Stat 560 [U. S. Comp. St. 1901, p. 3443]) as 
ankélided by section 12, Act Feb. 5, 1903, c. 487, 32 Stat. 799 [U. S. Comp. 
St. Supp. lOte, p. 688]), there must haVe been an aetual intention on 
tiie part of the debtor to give a préférence, and such intention cannot be 
présumed from the fact alone that he knew himself to be insolvent. With- 
out the existence of such intention In fact a créditer cannot be said to hafre 
had reasonable cause to believe that a préférence was Intended, which 
is also essentlal to the requirement that It shall be sUrrendered. 

2. Same. 

Faets considered in relation to a payment made by an Insolvent to a 
créditer by a return of goods and held to show a conimon purpose 
to malie a colorable showing of a belief in the debtor's solvency, witbout 
making Buch examlnatlon as would hâve dlsclosed the truth, which 
charged both debtor and créditer as with knowiedge that the resuit of the 
transaction would be to give the credltor a préférence, and rendered the 
préférence one which must be surrendered before the créditer could prove 
his clalm. 

3. Same. 

A credltor who indirectly repurchased goods from a debtor who was In- 
solvent and sold the same again at a loss of 80 per cent, held to be 
assumed to hâve had reasonable cause to bellevo that a préférence was 
Inteuded, as it in fact was. 

For opinion below, see 135 Fed. 599. 

Lee M. Friedman (Morse &'Friedman, on the brief), for appellants. 
Alexander Whiteside (Burton P. Gray and Percy D. Atherton, 
on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. Thèse two cases are appeals from the 
District Court for the District of Massachusetts, sitting in bankruptcy, 
disallowing two claimë offered in proof, on the ground that préf- 
érences had been received by the two creditors which had net been 
returned. The référée allowed the claims, and the court reversed 
the référée, One of the creditors, now appellants, is Horace C. 
Hardy, and the other is the copartnership of Powers & Mayer, each 
residing in the city of New York, and having his business establish- 
ment there.' The bankrupt is Frank A. Andrews, residing, and who 
did business as a jeweler, in the city of Boston. The provision of 
the statute immediately involved is subdivision "g" of section 57 of the 
bankruptcy law of jûly 1, 1898 (30 Stat. 560, c. 541 [U. S. Comp. 
St. 1901, p. 3443]) amended bv section 13 of the act of February 5, 
1903 (33 Stat 799, c. 487 [U.S. Comp. St Supp. 1905, p. 688]), so 
as to read as follows : 
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"The clalms of creditors who haye received préférences, voidable under 
section sixty, subdivision b, or to whom eonveyances, trausfers, assignments, 
or incumbraaces, void or voidable under section sixty-seven, subdivision e, 
bave been made or given, sball not be allowed unless such creditors shall 
surrender such préférences, eonveyances, transfers, assignments, or Incum- 
brances." 

Subdivision "g," before it was amended, read as follows: 

"The eîainis of creditors who receive préférences shall not be allowed 
unless such creditors shall surrender their préférences." 

The pith of the amendment so far as concerns thèse appeals, is 
the référence to section 60, subd. "b" (30 Stat. 562 [U. S. Comp. St. 
1901, p. 3445]), as follows: 

"If a bankrupt shall bave given a préférence wlthia four months before 
the filing of a pétition, or after the flling of the pétition and before the ad- 
judication, and the person receiving it, or to be beneflted thereby, or bis 
agent actiug thereln, shall hâve had reasonable cause to believe that it was 
Intended thereby to give a préférence, it shall be voidable by the trustée, 
and he may recover the property or its value from such person." 

Prior to this amendment, this subdivision was regarded as broad 
enough to include a préférence according to subdivision "a" of sec- 
tion 60 of the same act, as construed in Pirie v. Chicago Title & Trust 
Company, 182 U. S. 438, 31 Sup. Ct. 906, 45 L. Ed. 1171. There the 
broad distinction was made between subdivisions "a" and "b" of sec- 
tion 60, so that it was stated at pages 446 and 447 of 182 U. S., pages 
910, 911, of 31 Sup. Ct. (45 L. Ed. 1171) that, under subdivision "b," 
a transfer from the bankrupt may be avoided by the trustée, subject, 
however, to the limitation, among others, that the creditor had reason 
to believe that a préférence was intended, while it was held at pages 
451 of 182 U. S., page 911, of 21 Sup. Ct. (45 L. Ed. 1171) and 
séquence that, under subdivision "a," the intent is not material. Con- 
sequently, four judges dissenting, such a construction was given sub- 
division "a" that, in connection with subdivision "g" of section 57, 
as it stood before it was amended by the act of February 5, 1903, the 
daim of a creditor who had received a transfer from an insolvent 
person who afterwards became bankrupt, could not be proved with- 
out first surrendering what was received by the transfer, provided 
the transfer operated, as a matter of fact, to give him a greater per- 
centage than other creditors of the same class might ultimately re- 
ceive, and this without regard to the actual intention of the parties. 
When, however, subdivision "g" of section 57 of the act of 1898 was, 
by the amendment of 1903, limited to the circumstances of subdivision 
"b" of section 60, the expressions contained in the opinion in Pirie 
V. Chicago Title & Trust Company, 183 U. S. at pages 446 and 447, 
31 Sup. Ct. at pages 910, 911, 45 L. Ed. 1171, applied to the extent 
of making it one of the conditions to the barring of a creditor from 
proving his claim that he "had reason to believe that a préférence was 
intended." Thus, as the statutes now stand, so far as concerns any 
alleged préférences involved in thèse appeals, ail artificiality has dis- 
appeared, and the word préférence, as well as the word intended, may 
be read with their natural meaning, subject, of course, to the gênerai 
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rules by virtue of which, under certain circumstances, an act from 
which a resuit ensues may sometimes be held to contemplate and pur- 
pose the resuit. 

We must, however, call attention to the fact that the act of 1898 
has given an artificial meaning to the word "insolvent," thereby com- 
plicating very much the construction of the statutes as applied to al- 
leged préférences, and rendering to a large extent inapplicable the 
décisions of courts of authority on statutes where the word insolvency 
is to be read in its ordinary business sensé. What we refer to is 
paragraph 15 of section 1 (30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418]) as foUows: 

"A person sliall be deemed insolvent witliin the provisions of tbis act vrhen- 
ever the aggregate of hls property, exclusive of any property which he may 
hâve conveyed, transferred,' concealed or removed, or permitted to be con- 
cealed or removed, with Intent to defraud, hinder or delay his creditors, shall 
not, at a fair valuation, be sufficient In amount to pay his debts." 

This has established so artificial a rule that the usual indicia by 
virtue of which a man is regarded as insolvent, and, consequently, 
by virtue of which a creditor may be said to hâve reason to believe 
that he is insolvent, or the reverse, become, to a very large extent, 
of no importance. This fact was illustrated by In re Pettingill & Co. 
(D. C.) 135 Ked. 318, a case which came before us incidentally under 
the same title in (C. C. A.) 137 Fed. 840. There, marked and 
numerous indications of insolvency in the natural business sensé of 
the word existed, but it was justly said that "grounds for reason- 
able belief in a présent inability to pay debts in the course of business 
are not necessarily grounds for believing that a man's property at 
a fair valuation is not sufficient to pay his debts." 

The learned judge of the District Court found in the pending cases 
that the bankrupt was in fact insolvent within the meaning of the 
existing statutes at the time of the alleged préférences in question. 
We do not understand that this is disputed. He also found that the 
debtor knew that he was insolvent. This is disputed. Evidently he 
also found that the creditors had reasonable cause to believe that the 
debtor was insolvent. Then he proceeded: 

"If the debtor is insolvent, he intends préférence by any payment of a pre- 
exlsting debt. If the creditor has reasonable cause to believe that the debtor 
Is Insolvent. then the creditor has reasonable cause to believe that a préfér- 
ence Is intended. Under the circumstances hère presented, the court has to 
détermine only If thèse two creditors severally had reason to believe the bank- 
rupt was Insolvent at the time the payments were made to them by him. If 
the question Is answered In the affirmative as to either, that creditor must 
surrender his préférence." 

It appears to us that, by this, the learned judge eliminated the 
élément of actual intention on the part of the debtor to give a préf- 
érence. In other words, the rule laid down is apparently that, so long 
as the debtor is insolvent, and knows that he is insolvent, and makes 
a payment of a pre-existing debt, the intent to prefer is a presumption 
of law. Whatever may hâve been the meaning of the learned judge, 
we understand that on the whole, he held the view of the law which 
the trustées squarely took before us; that is to say, "that ail that it 
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is necessary for them to pfrove is that Powers & Mayer and Hardy had 
reasonable cause to believe that Andrews was insolvent on tJie dates 
in question." Following this out, the trustées proceeded to argue at 
length against the proposition that, to prove a préférence, it is neces- 
sary to show that the d'ebtor actually iritended to give one, and that 
the creditor had reasonable cause to believe that there was this actual 
intention. 

Under subdivision "b" of section 60 of the act of 1898, adopted, 
as we hâve shown, by section 13 of the act of 1903, it can hardly be 
said that a creditor had reasonable cause to believe that a préférence 
was intended until it is shown that there was such an intention on 
the part of the debtor. Let us first take its natural reading. We 
hâve shown that an élément expressly contained therein is that the 
creditor "shall hâve had reasonable cause to believe that it was in- 
tended thereby to give a préférence." Naturally and justly it would 
be said that no one could be charged with a reasonable cause to 
believe something unless the something existed to which the belief 
was supposed to relate. It is true that the ordinary rule that a per- 
son who does an act is supposed to contemplate what results there- 
from, applies to cases of this class, but only as an élément; and it 
cannot apply even as an élément unless the party who does the act 
has a knowledge of the essential facts which tend to produce the re- 
sulting conséquences, or at least has a reasonable cause to believe 
them, or purposely shuts his eyes. Therefore the question is whether 
the authorities support the position taken by the trustées, as we hâve 
explained it, notwithstanding the natural reading of the statute as 
amended in 1903 is as we hâve said it to be. 

Notwithstanding the view taken in some directions that the bank- 
ruptcy statute of 1898 is to be regarded as a new Code, the interpré- 
tation of which is to be influenced but little, if at ail, by pre-existing 
législation, to shut our eyes to the history of such législation, and to 
the interprétation put on previous statutes, would be a very extrême 
thing to do; and, certainly, since Wilson v. Nelson, 183 U. S. 191, 
194, 22 Sup. Ct. 74, 46 L. Ed. 147, and séquence, this is not per- 
mitted. Under the act of 1867, the intention to prefer was expressed 
in the same language whether it related to an act of bankruptcy or 
to a revocable transaction between a debtor and a creditor giving ad- 
vantage to the latter, or to an application for the bankrupt's discharge. 
As it is impossible to hold that a bankrupt should be refused his dis- 
charge where he was, in fact, innocent of any actual, wrongful intent, 
so the actual intent was necessarily involved in each of the three 
particulars referred to. Some expressions in Toof v. Martin, 13 
Wall. 40, 20 L. Ed. 481, and elsewhere, might seem to support the 
position of the trustées on thèse appeals. Thèse expressions, how- 
ever, are more than met .in the later cases of Wilson v. City Bank. 
17 Wall. 473, 21 L. Ed. '723 , Grant v. National Bank, 97 U. S. 80, 
24 L. Ed. 971; Barbour v. Priest, 103 U. S. 293, 26 L. Ed. 478, 
and Stucky v. Masonic Savings Bank, 108 U. S. 74, 2 Sup. Ct. 219, 
27 L. Ed. 640 ; in the last two of which cases Grant v. National Bank 
was cited and approved, and even its expressions persisted in. In 
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Wilsoa V. City Bank, 17 Wall, at page 486, (21 L. Ed. 733) the 
following occurs: ■ 

"Many flnd themselves wlth ample means, good crédit, large business, tech- 
nically insolvent; that Is, unable to meet their current obligations as fast 
as they matijre. But by (orbearance of credltops, by meeting oaly such debts 
as are pressed, and even by the submission of some of theii- property to ba 
seized on exécution, they a;re flnally able to pay ail, and to savé their com- 
mercial character and much of their property. If creditors are not satis- 
fled wlth this, and the parties hâve committed an act of bankruptcy, any 
créditer can institute proceedings in a banlajùpt court. But until this is 
done, their honest struggle to meet their debts and to avoid the breaking 
up of ail their business is iiot, of Itself , to be construed into an act of banli- 
ruptcy, or a fraud upon the act." 

In Grant v. National Bank it was said, at page 81, 97 U. S. (24 
L. Ed. 971), as a proposition of importance in discussing the question 
of préférence, etc.: 

"The debtor is often buoyed up by the hope of belng able to get through 
with his difflculties long after his case is in fact desperate; and his creditors, 
if they know anything of his embarrassment, either particlpate lu the same 
feeling, or at least are willlng to think that there is a possibillty of his sue- 
ceeding." 

In Barboqr v. Priest, 103 U. S. at page 296 (26 L. Ed. 478) re- 
ferring to a creditor who gets secûrity for his debts, it was said: 

"Such person must hâve reasonable cause to believe that the grantor in 
the conveyançe was insolvent at the tlme it was executed, and that it was 
made wlth intention to defeat the bankrupt law. Both thèse must exist \s 
facts which the grantee had reasonable cause to believe." 

Thèse propositions establish that the intent to prefer under the 
act of 1867: was held to be an actual intent, and not an attributed one. 
We find no change in the décisions with référence to the présent 
statute. We do not undertake to discuss the cases cited to us which 
are not authoritative. Barring those, ail that remain are Pirie v. 
Chicago Title & Trust Company, 182 U. S. 438, 21 Sup. Ct. 906, 
45 L. Ed. 1171 , Western Tie & Timber Company v. Brown, 196 U. 
S. 502, 25 Sup. Ct. 339, 49 L. Ed. 571, the same case decided by 
the Court of Appeals in 129 Fed. 728, 64 C. C. A. 256, Wetstein v. 
Franciscus, 133 Fed. 900, 67 C. C. A. 62, and In re Eggert, 102 
Fed. 735, 43 C. C. A. 1. In the last case the Court of Appeals 
for the Seventh Circuit, after some discussion of the authorities, 
merely concluded that, as a matter of law, the circumstances did 
not charge the creditors with sufficient knowledge to hold them 
with having • accepted a préférence. So in Wetstein v. Fran- 
ciscus the Court of Appeals for the Second Circuit merely 
held that there was sufficient to go to the jury on the issue 
whether the parties sought to be charged had reasonable cause to 
believe that it was intended to give a préférence. There it was ad- 
mitted that the insolvent, after payment to the preferred creditor, 
still owed unsecured claims to the amôunt of $20,000, without any 
assets applicable thereon. To understand Western Tie & Timber 
Company v. Brown, it is necessary to examine the case as it appeared 
in the Court of Appeals as well as in the Suprême Court. The ques- 
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tion involved was one of set-off, atid not of préférence. We tbink, 
so far as the appeals before us are concerned, the only expressions 
of the Suprême Court under the présent statutes are those in Pirie 
V. Chicago Title & Trust Company, 182 U. S. 446, 447, 21 Sup. Ct. 
906, 45 L. Ed. 1171, already referred to, which emphatically déclare 
that the subdivision of the statute of 1898, already quoted, adopted 
by the section of the act of 1903, involves the élément that the "créd- 
iter had reason to believe a préférence was intended," which could 
not exist unless, in fact, a préférence was actually intended on the 
part of the debtor, or unless there existed what the law regards as 
the équivalent thereof. 

We are now prepared for an examination of the facts. The bank- 
rupt was a retail jeweler at Boston, having been in trade as such 
about eight ye'ars. He commenced with a capital of about $300; and, 
from the very beginning, he had continuously purchased goods of 
Powers & Mayer, the larger of the two creditors involved in thèse 
proceedings. His relations with Hardy continued about two years ; 
and Hardy testified that, when he first called on him, he made in- 
quiries about his business, was impressed with his taste and skill, 
and sold him a bill of about $5,000. Andrews' relations with Powers 
& Mayer were always those of a man of small capital, being con- 
tinuously assiâted by them in taking care'of his notes which he gave 
them. Hardy sold him goods on crédit for something over a year, 
and then wrote him that, whenever he wanted goods, he would send 
them to him, but when he made sales he must pay cash at the time 
of the sales. As his notes to Hardy came due, he paid varying 
amounts, from one-half the note to $100 or $200. Hardy testified 
that when he commenced business with- Andrews, he did not expect him 
to pay his notes as they came due, but "at least half of every note, and 
more if he could." Through ail Andrews' transactions with both 
creditors, he was being carried along by them like a man of . small 
means, thought to be doing a good business and increasing his cap- 
ital, with the expectation that by his taste and ability as a retailer, he 
would work eut in the end. Therefore, under the circumstances, the 
irregularities in his payments were regarded, both by him and the 
creditors in question, as not very significant. The circumstances in 
this respect seem to hâve been very much like those of Grant v. 
National Bank, already cited, where more persuasive facts than those 
which appear hère were held not to bring the case within those pro- 
visions of the then bankruptcy statutes which denounced préférences. 

There were other circumstances pro and con, and some irregulari- 
ties, which the view we take of thèse cases makes it unnecessary to 
dwell on. Clearly the irregularities were not regarded by the cred- 
itors themselves as very important; and, except for the particular 
facts to which we will call attention, the transactions in issue before 
us were not inconsistent with an honest intention of reducing the 
debtor's stock, which was very large, and correspondingly reducing 
his liabilities, so as to enable him to go on, with a hope of meeting 
his payments better in the future than he had in the past. The 
transactions were completed in an indirect manner, which, on the one 



928 144 FBDBKAL, REPORTEE. 

hand, suggests concealment, often a badge of intended wrongdoing, 
and, on the other hand, a mère désire to avoid unnecessarily injuring 
Andrews' crédit, contemplating that he would continue his business, 
The transactions were out of the ordinary course of the business of 
the debtor, and, therefore, under prior statutes, prima facie invalid ; 
but, under the présent législation, they were, perhaps, as consistent 
with the purpose we hâve suggested, that of honestly reducing assets 
and liabilities, as with any unlawful intention. On the whole, and 
in view especially of the difficulty of proving the éléments which the 
présent statutes require to be proved to establish an unlawful préf- 
érence, in connection with the peculiar deiînition they give to in- 
solvency, it might well be said, except for the particular facts re- 
ferred to, that Andrews neither knew that he was insolvent nor intend- 
ed a préférence. 

The transactions between Powers & Mayer and Andrews which 
are questioned, occurred between September 10, 1903, and September 
12, 1903. Those with Hardy occurred October 5, 1903. Andrews 
finally collapsed où October 13, 1903, making that day an assignment 
to his creditors; and a pétition in bankruptcy was filed on November 
16, 1903. On September 10, 1903, he owed Powers & Mayer ap- 
proximately $11,326. By the transactions involved on this appeal, 
he paid in cash on that indebtedness $1,200, and surrendered to Pow- 
ers & Mayer, towards the same, goods accepted at a value of $7,622, 
most or ail of them goods which he had purchased from them. On 
October 5,. he owed Hardy approximately $3,695.76. He paid him 
$1,517.66 in an indirect manner, mainly by goods which he had pur- 
chased of him. The balance remaining due to Powers & Mayer was 
$2,504, and that to Hardy $2,178.10, the proofs of which are now in 
dispute. By the: transactions in question it would appear that An- 
drews reduced his stock by the amount of $10,339.66, and his assets 
by the same amount. His liabilities at the time of the transactions 
with Powers & Mayer are claimed to hâve been estimated at $31,500, 
and his assets at $33,500. The liabilities, as shown by the proceed- 
ings in bankruptcy, were considerably larger, and the assets very much 
smaller. Making allowance for the apparent réduction of liabilities 
through the transactions involved in the controversies hère, they were 
at least $15,000 more than as estimated between Mayer and Andrews 
in the manner which we will describe. That the assets apparently 
shrunk on the valuation in bankruptcy we do not regard as a fact on 
which we can rely. 

It will be noticed, however, that the transactions with Powers & 
Mayer between September lOth and 12th involved a very considérable 
sum, so that it might well hâve been expected that both parties would 
hâve proceeded with care in regard thereto. Mayer, of Powers & 
Mayer, called on Andrews in référence to their mutual relations on 
September lOth. Immediately thereafter Mayer conferred with his 
counsel, who told him that, if Andrews could show him that he was 
solvent, he might accept goods from Andrews, adding; "If, on the 
other hand, you find that he is insolvent, keep your hands ofï." 
Thereuponj Mayer went back to Andrews and asked him for a state- 
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ment. Mayer testified that there were many books and things to go 
through, and figuring to do, leaving the inévitable impression that 
Andrews had on hand no proper showing of his financial condition. 
He testified further that he found Andrews' assets in excess of his 
liabilities, this, we understand, in accordance with the figures we hâve 
given ; but he said to Andrews : " Well, I cannot stay long ; I am 
taking the 5 o'clock train." The resuit is, as the record shows, that, 
in view of the very considérable amount involved between Mayer 
and Andrews, the examination of assets and liabilities was superficial 
and hasty. It is true that this might hâve happened through careless- 
ness, and it might hâve been because the only purpose the parties had 
was to comply colorably with the advice which Mayer had received 
from his counsel, and thus make out some kind of a case in harmony 
therewith; yet any court would be justified in finding that the latter 
was the fact, as it must be assumed that Andrews was informed by 
Mayer of the advice which he had thus received, and, therefore, shared 
in Mayer's purposes, whatever they were. The common intention, 
bowever, is made entirely clear by Andrews' letter to Powers & Mayer 
of September lOth, and the reply written from New York on Septem- 
ber llth. 

The first was as foUows: 

"Boston, Sept lOth, 1903. 

"Messrs. Power & Mayer, New York — Dear Sirs : I notice there is a large 
note of $10.52''2 coming due on the 25th of September and I find I will hâve 
a very hard time paying even part of it owing to the dull condition of trade 
In Boston just now. I assure you that you need not worry on your end of It 
because I am perfectly solvent to take care of it, only I haven't the ready 
money. 

I wtsh to advise you of the fact that my assets amount to about $33,500, 
and my liabilities to about $31,500, so you see I could take care of It if 
business was in better shape. However, I feel that I would like to reduce 
your account very much, and I would consider It a favor if you would ac- 
cept some of the goods which you sold me and crédit my account with same; 
It will relieve me very much of the anxiety of owing you so much money. 

I sincerely trust that this wlU meet with your approval, and with kindest 
regards, I am 

"Tours truly, Franli A. Andrews." 

The second was as follows: 

"New York, Sept, llth, 1903. 

"Mr. F. A. Andrews, Boston, Mass. — Dear Sir : In reply to your favor of 
the lOth Inst, saying that it will be very hard for you to meet payment of 
the note due on the 25th of this month, beg to say, do whatever you can and 
whatever assistance you need, we will give you. 

"We notice what you say in référence to returning goods, as your account 
with us seems to frighten you. We notice the statement you make In this 
letter and flnd that you are perfectly solvent and need not be afraid, but if 
you think best to reduce your account, you may send back whatever you think 
best and wn will apply it on your account. Notwithstanding, we hâve the 
fullest confidence In your ability in every possible way. 

"Kindest regards. 

"Yours very truly, Powers & Mayer." 

It needs no explanation from us to show that thèse letters were 
written by a common understanding, containing statements so dove- 
tailed together that it is plain that the only purpose could hâve been 
144 F.— 59 
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tô put on record a case to correspond with the advice Mayer receîved 
from his counsel. Almost every line leads to this conclusion, begin- 
ning with the peculiar way in which Andrews refers to the note 
coming due on the 25th of September, as though he was first calling 
it to Mayer's attention, although it must hâve been talkèd over that 
same day at Boston. Coupled with this was the absolute assurance 
of solvency on the part of Andrews, and the corresponding absolute 
assurance on the part of Powers & Mayer that they had the fuUest 
confidence in Andrews' ability "in every possible way," each of 
which must hâve been purposely exaggerated, or whoUy feigned. 
We thus hâve a transaction of very considérable importance, done 
after the advice requiring care from counsel known to be experi- 
enced and sound, but done with such haste as suggests a colorable 
compliance with the advice received, followed up by correspondence 
which expressed a confidence which could not hâve existed, and 
which was consistent only with a purpose to make a case. When 
parties who hâve been thus cautioned make a colorable showing on 
the face of such a correspondence as we hâve hère, the conclusion 
cannot be avoided that there was a common purpose, which involved 
the willful shutting of eyes against what a careful investigation 
would hâve developed, thus, on the plain and emphatic rules of law, 
charging the parties with a knowledge of the facts as they in truth 
existed. Bishop's New Criminal Law (1892) § 303. Under thèse cir- 
cumstances, however much or little Andrews and Mayer knew, they 
are chargeable with the same conséquences as though they understood 
the facts. This results in the proposition that both Andrews and Mayer 
are to be held as though they knew that Andrews was insolvent in the 
sensé of the statute, and that the resuit of the transaction was to give 
Mayer an advantage, so that both parties intended that resuit. 

the cîrcumstances about Hardy are différent from those relatîng 
to Powers & Mayer. In some respects the incidental facts are more 
favorable to Hardy, and in , some respects less so. We hâve said 
that the transaction with him was on October 5th. Hardy testified 
that he had so far believed that Andrews would go on with his 
business that, on the same day, he took an order for $2,000 worth of 
diamonds to be shipped to Andrews on mémorandum, which Andrews 
told him he felt he could sell, and which Hardy immediately for- 
warded. Also on September 5th, Andrews wrote him inclosing a 
note of $1,000 in part renewal of a note of $1,261.34, which Hardy 
accepted. In a letter accompanying the note Andrews said that his 
business was commencing to show decided signs of improvement, 
and that he felt he would hâve his share in the fall. On the other 
hand, Hardy testified that on the 5th of October he thought that if 
he came to Boston and pressed Andrews to pay for some mémo- 
randum goods which he had shipped him, but which had not been 
paid for, Andrews would comply. Two notes which Andrews owed 
him'were then coming due immediately, on which Andrews told him 
at the interview he could not pay more than $100. Hardy testified 
that he was not satisfied with that, and that he said to Andrews that 
he wished to hâve the account for the mémorandum goods settled 
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up. The resuit was that he got nothing for the mémorandum goods, 
and indirectly purchased of Andrews goods to the amount of $1,475, 
for which he paid him. This was with the understanding between 
Hardy and Andrews that Andrews would apply the money thus 
paid him towards taking up the two notes held by Hardy the ma- 
turity of which was at hand, as we hâve said. Therefore, with the 
aid of this money, Andrews did take up those notes, amounting to 
$1,517.66, being about two-fifths of Hardy's entire daim. Of course, 
in the eyes of the law, this indirection of proceeding is an immaterial 
fact. The crucial thing, however, is that Hardy testified that the 
goods for which he allowed Andrews $1,475, he sold for about $1,000. 
Of course, Hardy would not hâve submitted to this loss of about 
30 per cent, thus discounting in fact about 30 per cent, of Andrews' 
notes, if he had had a reasonable belief that Andrews' assets would ulti- 
mately pay his liabilities. The difficulty is to reconcile his submis- 
son to this loss with any belief on the part of Hardy that Andrews was 
solvent in any sensé of the word, either statutory or of a business 
character. We must conclude that he knew he was engaged in a 
hazardous transaction, and that he did not care to open his eyes to 
the conséquences. So far as the intention on the part of Andrews is 
concerned, we hâve no way of dealing with what we hâve said he was 
shutting his eyes to in regard to his transaction with Powers & 
Mayer, except to charge him with a continuance of the implied knowl- 
edge and intention with which he is chargeable in connection with that 
transaction. Each of them took the chances of violating the statute 
and must be content to abide the conséquences. 

There always remains the fact that is not easy to explain why An- 
drews should give a préférence to either of the parties who hâve ap- 
pealed to us. If he expected not to go on with his business success- 
fully, there could be no substantial reason why he should hâve de- 
sired to give either of them an advantage over the rest of his 
creditors. The more assets he had retained the greater the probability 
of his making a satisfactory adjustment with his creditors, and after- 
wards going on with his business. At any rate, we are unable to see 
what he gained, or could expect to gain, by giving a préférence to 
either of the parties involved. However, it is not always easy nor 
necessary to détermine fully the motives which operate on debtors un- 
der circumstances like those at bar. They cannot in this instance be 
explained with certainty on the ground of friendship, or on the 
ground of a certain degree of gratitude for the leniency which An- 
drews had before received. What occurred resulted probably from 
a lack of persistency on the part of Andrews in resisting what was 
asked of him. The reasonable interprétation is to attribute what An- 
drews did to that fact alone; but, however this may be, and even 
though we could not explain the motives which governed the parties, 
we are unable to shut our eyes to the crucial features which lead us to 
our conclusions. 

We cannot close without calling attention to the form of the de- 
crees appealed from. The référée in each case allowed the proof of 
claim, and the only order, or judgment, entered in the District Court 
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on appéal from him was as follows: "It is hereby ordered and de- 
creed that the judgment of the référée be, and hereby is, reversed." 
No détermination was ever made of the amounts to be surrendered 
before the proofs of daims could be allowed, whether for the nominal 
amounts of the goods received by them or for the amounts realized 
from them, or how the adjustments should be made. Perhaps ail 
this was required to make a final appealable disposition in the Dis- 
trict Court of the issues involved. At some time the question may 
come before us whether orders, or judgments, like thèse, entered 
under circumstances like thèse, can be regarded as so far final as to 
be appealable. We do not feel called on to anticipate any difficulty 
of that character. We should observe, however, that, as we under- 
stand the record, the cases remain open for the adjustment of thèse 
détails in the District Court. In each the judgment is: 

The decree of the District Court is affirmed, and the appellees recover 
their costs of appeal. 



SCOW NO. 36. 

NEW ENGLAND DRED6ING 00. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit March 9, 1906.) 

No. 590. 

1. Navigable Watebs — Dbpobitinq Refuse in — ^Liabilitt of Vessel. 

Act March 3, 1899. c. 425, §§ 13, 16, 30 Stat. 1152, 1153, [U. S. Comp. 
St 1901, pp. 3542, 3544], prohibltlng the deposit of refuse matter in any 
of the navigable waters of the United States, and nialiing any vessel 
used in such illégal act liable for the pecunlary penalties imposed there- 
for, were enacted in the exercise, for the public good, of the police powers 
inhérent in the government, and a vessel so used is subject to such 
penalties, although the act was without the Isnowledge or intent of her 
owner and contrary to his gênerai instructions. 

2. Same. 

Where the person placed In charge of a scow by the owner, for the 
purpose of dumping her load, in the business in which she was used, and 
in which the owner was engaged, discharged such load into the waters of 
a harbor. in violation of Act March 3, 1899, e. 425, § 13, 30 Stat. 1152 
[U. S> Comp. St. 1901, p. 3542], such act was in a sensé withln the 
scope of his employment, although contrary to the owners gênerai in- 
structions, and the scow was "used" for the unlawful purpose, within 
the meaning of section 16 of the act, and subject to the penalty thereby 
imposed. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Edward E. Blodgett (Eugène P. Carver, on the brief), for the appel- 
lant. 

William H. Garland, Asst. U. S. Atty. (Melvin O. Adams, U. S. 
Atty., on the brief) . 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. ^ 
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ALDRICH, District Judge. This was a libel in rem against Scow 
No. 36, by the United States, to recover tlie pecuniary penalty pro- 
vided by sections 13 and 16 of the act of March 3, 1899, c. 425, 30 
Stat. 1152, 1153 [U. S. Comp. St. 1901, pp. 3542, 3544], which dé- 
clares it to be unlawful to discharge refuse matter into navigable 
waters of the United States. 

The scow in question belonged to the New England Dredging 
Company, and was loaded with dredged material which was dis- 
charged by the voluntary act of the scowmen in charge into waters 
of the United States covered by the statute to which we hâve referred. 
The act of the scowmen was without orders from the owner, the per- 
son in charge of the dredge, or the captain of the tugboat, and con- 
trary to gênerai instructions not to discharge without orders, and there 
was no évidence as to his motive for the act. 

The contention of the United States upon the question of the lia- 
bility of the vessel was sustained in the District Court by Judge Low- 
ell with some doubt, and the case is hère on appeal. 

If the view of the United States is upheld, it is by virtue of the 
m.odern body of law, existing in this country, as well as in England, 
which is founded upon the arbitrary but necessary police power 
inhérent in government, rather than upon gênerai principles which 
govern in other cases. 

This exceptional rule, founded largely upon statutes enacted for 
the enforcement of the plenary power in government, is recognized 
as applying to violations of the revenue laws, situations involving 
municipal exigencies (California Réduction Co. v. Sanitary Réduction 

Works, 26 Sup. Ct. 100, 50 L. Ed. ; Gardner v. People of State 

of Michigan, 26 Sup. Ct. 106, 50 L,. Ed. ), and a variety of con- 
ditions relating to the public health and the public good. 

As to wrongs within this rule, the penalty is supposed to attach to 
the offending act without regard to the question of willfulness or in- 
tent, and without regard to the question of mistake or innocence. 
The rule is, of course, in dérogation of the principles of the common 
law, and its drastic quality is justified upon grounds of necessity, and 
as in the interest of the public good. 

The expressed object of resorting to the exercise of plenary power 
through arbitrary and exceptional remédies in such matters, is to bet- 
ter safeguard the public good in situations where the public good is 
easily subject to imposition and injury through heedless, inadver- 
tent, or indiffèrent violations of laws enacted for the gênerai welfare, 
and such remédies are enforced even in respect to certain of the lower 
statutory crimes and misdemeanors as vyell as in a limited class of 
cases involving civil conditions. 

Wills, J., in Reg. v. Toison, 23 Q. B. Div. 168, 172, 173, in speaking 
of this exceptional and somewhat récent rule created to meet the de- 
mands of modem necessities and in describing the reasons for the 
rule and its scope, says : 

"The acts are properly eonstrued as imposing the penalty when the act 
Is done, no matter how Innocently, and In such a case the substance of the 
enactment is that a man shall take care that the statutory direction Is obeyed, 
and that if he fails to do so he does it at his ijeril." 
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Again : 

"A statute may relate to sneh a subject-matter and may be so framed as 
to make an act criminal, whether there bas been any Intention to break tbe 
law or otberwise to do wrong or not There is a large body of municipal 
law in tbe présent day whicb Is so concelved." 

Judge Cooley, in People v. Roby, 53 Mich. 577, 18 N. W. 365, 50 
Am. Rep. 270, says : 

"Many statutes whicb are in the nature of police reeulations. as this Is, 
Impose criminal penalties irrespective of any intent to violate them ; the pur- 
pose being to require a degree of diligence for tbe protection of tbe public 
whicb shall render violation Impossible." 

See, aiso, Noecker v. People, 91 111. 494. 

The power of the fédéral government over the navigable waters 
of its océan harbors is absolute, gênerai, and without limitations, ex- 
cept such as are prescribed by the Constitution; and, in the exercise 
of such power in the interest of and for the protection of commerce, 
it niay well prescribe the manner in which the harbors shall be used ; 
and, in the interest of sanitation and health, and of the gênerai wel- 
fare, it may well protect its public waters from pollution. 

Absolute power thus existing as an inhérent élément of sov- 
ereignty, it only remains to inquire whether it was intended that the 
statute in question should operate upon a vessel used in the illégal act 
of discharging refuse matter into prohibited public waters by a person 
in charge of her, in the absence of intentional or willful wrong on the 
part of the owner, and against his gênerai instructions. 

The Suprême Court has treated revenue laws imposing a penalty 
as remédiai rather than pénal in the sensé that requires strict con- 
struction (Taylôr v. United States, 3 How. 197, 310, 11 L. Ed. 559; 
Cliquot's Champagne, 3 Wall. 114, 145, 18 L. Ed. 116 ; Lewis' Suther- 
land on Statutory Construction, § 535, and notes), and has enforced 
the penalty as attaching to the oflfending property, notwithstanding 
the fact that the owner did not participate in the unlawful act, and 
that he had no knowledge of an intended violation of the law. Dob- 
bin's Distillery v. United States, 96 U. S. 395, 24 E. Ed. 637; United 
States v. Two Bay Mules, 36 Fed. 84; United States v. One Black 
Horse (D. C.) 129 Fed. 167. 

Statutes enacting such stringent remédies are upheld by the courts, 
because of the manifest purpose of Congress, in view of the oppor- 
tunities for fraud, to treat the property as the offender, and because 
they are intended to prevent fraud, suppress public wrong, and pro- 
mote the public good. 

In admiralty the vessel has often been held responsible for unlaw- 
ful acts of persons in charge committed without the knowledge and 
against the instructions of the owner. The Palmyra, 13 Wheat. 1, 
14, 6 L. Ed. 531; United States v. Brig Malek Adhel, 3 How. 210, 
234, 335, 11 E. Ed. 239; Dobbin's Distillery v. United States, 96 U. S. 
395, 399-403, 24 L. Ed. 637. See, also, cases cited in notes to Desty's 
Shipping and Admiralty, § 413 ; The Vrouw Judith, 1 Rob. Adm. 
150 ; The Adonis, 5 Rob. Adm. 356 ; The Mars, 6 Rob. Adm. 87. 

It is said by Mr. Justice Clifford in the Dobbin's Distillery Case, 
96 U. S. 395, 400, 34 E. Ed. 637, that: 
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"It Is not an uncommon course In the admiralty, aeting under the law of 
nations, to treat the vessel in whieh or by whlch, or by the master or erew 
thereof, a wrong or offense bas been committed, as the offender, without 
any regard whatsoever to the Personal misconduct or responsibillty of the 
owner thereof, the uecessity of the case ^equiring It as the only adéquate 
meana of suppressing the offense or wrong, or of insuring an Indemnity to the 
injured party." 

In the same line it is observed in The Palmyra, and in other cases, 
that there may be a forfeiture in rem under circumstances where no 
penalty would attach in personam. It is quite apparent that, both 
in this country and in England, more stringent and comprehensive 
remédies are recognized as existing against vessels than against 
owners. This is doubtless upon the ground that the vessel with its own 
force and power is capable of doing in jury, and is so far at large and 
beyond the control of the owner that it may become an independent 
offender against the law. 

It is also quite apparent that the law-making power in framing the 
statute in question had regard to the distinction between the principles 
which govern admiralty forfeitures in rem and the principles which 
govern in proceedings to impose a penalty in personam against 
the owner. Section 16 of the act in question, in declaring the Per- 
sonal punishment, uses well-known common-law terms: 

"Evcry person and corporation that shall violate or shall knowlngly ald 
* • ♦ shall be guilty of a misdemeanor, and on conviction thereof shall 
be punished by a fine, * * • every master • ♦ » who shall knowlng- 
ly engage • * * or who shall willfully injure or destroy * * * or who 
shall willfully obstruct • * * shall be deenied guilty * • • and shall 
upon conviction • * ♦ be punished." 

— ^thus unmistakably recognizing and intending tests of criminality 
which exist under gênerai rules in proceedings against persons 
charged with misdemeanors ; while, in declaring the liability of an 
oflfending vessel, the question of liability is not made to dépend in any 
way upon the éléments of knowledge, willfulness or intention. This, 
we think, is significant and quite controlling upon the question of the 
intended purpose of the statute. 

Another objection urged is that this is not a case where the vessel 
was "used" for an unlawful purpose within the meaning of the 
statute. The person on board the scow was placed there by the 
owner, and was in charge of lier, and was there for the purpose of 
dumping the load which she was supposed to carry in the business 
in which she was used and in which the owner was engaged, and, 
while the service which the scowman was expected to perform was 
not performed in accordance with instructions, the wrongful act in 
question was in a sensé within the scope of his employment, because 
he was in charge of the scow for the purpose of discharging its load. 
At least, his relation to the scow was not such as would exist in a case 
where a vessel, or a vehicle, had been taken without leave, and where 
the possession was wholly without authority and wrongful. The 
scowman was placed there to do the work of the owner, that of dis- 
charging the vessel's load, and under such circumstances the ofïend- 
ing vessel should be treated as used in violation of the act of Con- 
gress in question. 
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Thère are several cases in the second circuit based upon a similar 
statute for the protection of New York harbor. Among them is The 
Anger Head (D. C.) 46 Fed. 664, which is not in point because there 
the ordinary employé was in no sensé in charge, and was not put 
there by the owner to dump refuse matter. Neither is The Emperor 
(D. C.) 49 Fed. 751, in point, for the reason that the proceeeding 
there was against the tug, which was in no way connected with the 
wrongful act of the scow or scowmen. 

The Bombay (D. C.) 46 Fed. 665, which distingishes itself froni 
The Anger Head because the ashes were caused to be dumped by 
some person in charge, though not the owner, holds the vessel liable 
as having herself violated the law. 

In Jaycox v. United States, 107 Fed. 938, 47 C. C. A. 83, the pro- 
ceeding was by indictment against the master of a towboat who had 
no knowledge of the wrongful act of the scowmen. Subséquent to 
the earlier cases relating to New York harbor, to which référence has 
already been made, and previous to the wrongs complained of in the 
Jaycox Case, the statute for the protection of that harbor was made 
more stringent by amendment, and the statute in its amended form 
apparently undertook to discard knowledge and intent as éléments of 
the offense in proceedings for penalties in personam. The judgment 
of conviction was sustained in that case upon the ground that intent 
was not an essential élément of such a statutory offense, and that the 
participation of the master of the towboat and the masters of the 
scows was found in the circumstance that they were assisting in the 
gênerai undertaking in the course of which the forbidden act was 
done. The reasoning of that case, upon a more stringent statute 
than the one now under considération, though exceedingly useful in 
its bearing upon législation relating to the subject of harbor protec- 
tion, goes far beyond what is necessary for us to décide. Hère the 
proceeding is in rem, and the vessel is sought to be held as the offend- 
ing force. 

In view of the évident purpose of the government to better safe- 
guard its harbors in the interests of commerce and of the public 
good, it seems clear that the statute under considération was intended 
to impose upon ofïending vessels the conséquences flowing from 
wrongful acts of persons in charge, without regard to the knowledge 
or intent of the owner, and we hâve no doubt of the power of Coa- 
gress to déclare a penalty of the character in question. 

The judgment of the District Court is affirmed. 



THE METAMOKA. 

WINSOR V. AYER. 

(Circuit Court of Appeals, First Circuit. February 21, 1906.) 

No. 608. 

OoixisioN — Suit fob Damages — Pi^adiistg. 

Technlcal Inaccuracles in the statement of facts In a llbel In admtralty 
for collision are not ordinarily regarded, where they do not eft'ect the 
rlghts of the parties. 

* 
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2. Same— Sailing Vessels Meeting— Mutual Faot.t. 

Two schooners both held in fault for a collision when meeting at 
night in tbe open océan; The one, whicli was liglit and sailing free, for 
not making sufflcient allowance for the yawing of ttie other wliicti was 
close hauled in a strong wind and heavy sea, and the other for probably 
allowing herself to fall ofC owing to the fact that her master was per- 
forming the duties of both wheelsman and lookout 

Appeal from the District Court of the United States for the 
District of Massachusetts. 

Edward S. Dodge (Benner & Poster, on the brief), for appellant. 

Edward E. Blodgett, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a case of collision off the coast 
of New Hampshire or Massachusetts, between the deeply-laden lum- 
ber schooner John T. Williams and the fishing schooner Metamora 
running light, in which the Williams was sunk. The District Court 
held that the Metamora was alone in fault, and decreed the entire 
damages against her. The collision, as found by the learned district 
judge, occurred about quarter past 6 o'clock on a December evening, 
when the night was clear, the moon three days old, setting at quarter 
past 7, with the wind strong to the northwest, and on the open océan. 
Under the circumstances, it should not hâve happened, so much so 
that we necessarily conclude there was fault somewhere. The Metamora 
seeks to discrédit the case of the Williams because the libel allèges 
that she was on a course somewhat différent from that found by the 
District Court. Admiralty is not sufficiently technical to attach im- 
portance, except under some peremptory circumstances, to such dis- 
crepancies in collision cases, where the facts are often not correctly 
ascertained by the parties themselves until developed by the taking 
of proofs. It is sufficient hère that the material circumstances of 
the case do not dépend on this discrepancy. 

The Williams was sailing close-hauled on the starboard tack, so 
that the somewhat heavy sea caught her under the starboard bow, 
and increased her tendency to yaw and drift to port which the ad- 
miralty courts hâve frequently recognized. The Metamora was sail- 
ing free on the port tack, and had little tendency, therefore, to drift 
or yaw. When the vessels first sighted each other they were port to 
port, red to red. The crew of the Williams on deck were engaged 
in pumping, and the only proper deck watçh was the master, who 
was at the wheel. The mate had been directed by the master to go 
forward occasionally and look for lights. He was aft during a por- 
tion of the incidents immediately preceding the collision, so the Wil- 
liams had no proper lookout. This was peculiarly illustrated by the 
fact that the mate mistook the Metamora for a steamer until he was 
corrected by his captain, which, of course, was a sheer blunder. In 
order to observe the Metamora, the captain of the Williams, while at- 
tending the wheel, was compelled to look over the deckload and under 
his boom, which, of course, swung out on the port side. He testified 
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that he stood on the port side of the wheel, that is, to the leeward, 
when he first saw the Metamora; that afterwards he looked at her 
with the glass ; that he held on with one hand, and stepped but to one 
side to look; that he hung on to the wheel with one hand, so that the 
wheel would be stationary ; that at one time he lost sight of the lights 
because they were hidden by his jibs; that he stepped across to the 
starboard side to see them; and that at ail times, as we hâve said, he 
hung to the wheel, and did not leave the wheel alone. In other 
words, he was doing triple duty. He was the officer of the deck, 
and he was both wheelsman and lookout, with no assistance whatever 
at the wheel. 

On the other hand, the Metamora had a man on the lookout and a 
man at the wheel. The testimony of each of them is straightfor- 
ward, as well as consistent with that of the other, and the conduct 
of each was seamanlike, except in the single matter which we will 
State hereafter. Like most fishermen, the Metamora had only one 
officer, who was the captain. He was in command of the deck, but 
went below for his supper a few moments before 6 o'clock. He was 
below about a half hour, and then heard the call from his lookout, 
"hard down," as we will hereafter explain. When he heard the 
"hard down," he jumped to the deck, and saw the Williams going by 
on his starboard hand. 

The two vessels were approaching each other at the rate of at 
least 18 miles an hour, or nearly a mile in three minutes. The look- 
out on the Metamora was called on his watch at 6 o'clock, and was on 
the lookout, certainly, within five minutes thereafter. This was about 
ten minutes before the collision, when the vessels must hâve been be- 
tween two and three miles apart. He testified that he at once saw the 
red light of the Williams, which he said was probably a point on his 
port bow. The captain of the Williams testified that, when he first 
sighted the Metamora, she was very near two miles away, and her 
red light was a little less than a point on his port bow. Consequently, 
the lookout of the Metamora and the captain of the Williams must 
each hâve descried the light of the other vessel about the same in- 
stant. Notwithstanding the suggestion of the Williams to the con- 
trary, the case shows sufficient vigilance in this respect on the part of 
the Metamora; but, in view of the fact that both vessels were on the 
open océan, where there was ample room, in view also of the fact that 
the Williams was close-hauled, with a strong wind and a heavy sea 
on her starboard bow, tending to throw her bow over and cause her 
to drift, in view also of the further fact that the Metamora was sail- 
ing free, and therefore hot subject to drift, the courses on which the 
vessels were then sailing were too close to each other to make 
sufficient allowance for the yawing and drifting of the Williams, and 
for slight errors or accidents of any kind which might cause her to 
fall ofï. Also, the necessity which the Williams might hâve, from 
time to time, to fall off for fiUing her sails, as recognized in The 
Elizabeth Jones, 112 U. S. 514, 524, 5 Sup. Ct..468, 38 L. Ed. 812, 
and in Marsden's Collisions (oth Ed. 1904) 386, 410, should hâve 
been allowed for by the Metamora ; but she did not do so sufficiently. 
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The lookout of the Metamora watched the red light of the Wil- 
liams, as he says, "for a minute or two, probably two minutes." Of 
course, such estimâtes of time can never be taken too accurately, as 
expérience shows ; but he did certainly watch the Williams's light for 
some time, and meanvvhile its bearing on his port bow did not change. 
It continued, as he said, about the same, showing that the courses of 
the two vessels must hâve been approaching each otlier in some de- 
gree, otherwise the red light of the Williams would hâve opened up 
over the port bow of the Metamora. After this "minute or two" 
the lookout of the Metamora called out to keep her off. He testified 
that she kept off "a little bit," "about a point" ; and that he 
thought she would go clear ail right, and that the vessels would pass 
each other about 200 yards apart. Nevertheless, he was, under the 
circumstances, in fault for not giving the order to keep off so.oner, 
leaving the Williams a larger margin. He said he then watched her 
for "two minutes probably," when he saw her green light probably 
"one-eighth of a mile away," but her red light was shut out. Then 
he called out "hard down," and the Metamora came up into the wind, 
he does not know how much, and then came the collision. We ob- 
serve that almost simultaneously the captain of the Williams put his 
wheel hard astarboard. Thèse orders for each vessel were apparent- 
ly ail that could then be donc, as they might ease the blow of the 
collision, even if they did not prevent it. Witnesses from each vessel 
testified that this maneuver on the part of their own vessel was cor- 
rect in this respect; and we think we can justly accept the testimony. 

On the other hand, the captain of the Williams testified that he 
first saw the red light of the Metamora under his lee, that is his 
port bow, nearly two miles away, as we hâve said; that then he took 
his glass to look at her, holding on to his wheel, also as we hâve 
said; that, when he looked at her with the glass, he saw both lights, 
red and green; that he could see her plainly; that the mate came to 
him, took the glass and looked at the Metamora, and then went for- 
ward to see about the Williams's Hghts; that he made no change in 
his course; and that he (the captain) kept watch of the Metamora 
until he could not see either light. He admits that the jibs and sails 
hid her then, so that he could not see her from where he was. He 
testified that he next stepped to the starboard side of his wheel, and 
saw the Metamora's red light on his starboard bow, and knew there 
must be a collision; that he then hove his wheel hard astarboard; 
and that his vessel might hâve gone off a quarter of a point. 

The lookout of the Metamora testified that she struck the Wil- 
liams on her starboard bow, a glancing blow around the forerigging, 
but that it was not head-on. The captain of the Williams testified 
that, at the time of the collision, he saw the red light of the Metamora, 
as we hâve said, but that his jibs hid her green light. He also tes- 
tified that, as near as he could tell, the Metamora struck "close to the 
forward rigging," and he added: "The forward rigging went first, 
then she came along and took the main rigging, and then took the 
boat." He also testified that, so far as he could tell, "her bowsprit 
came inside of the main rigging." The mate, who was forward at 
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the précise tîme of the collision, testified as follows : "Then I looked 
round, and saw the fishing smack's bowsprit come right straight at us 
on our starboard side." Thèse descriptions of the Metamora's lights 
and of their bearings, as the captain of the Williams saw them, and 
of the manner of the collision as explained by him and his mate, 
harmonize, as is easily seen, with a theory that the Williams did not 
hold her course with her nose to the wind, but fell oflf. This, of 
course, would require that she should fall off more than a point, but 
it would not require that she should fall off more than might very 
well happen under the circumstances under which her captain was 
acting both as steersman and lookout, using the glass, and passing 
from port to starboard of his vessel. The fact that he sighted at a 
considérable distance both lights of the Metamora would indicate 
that the Metamora was not holding her course strictly, but was com- 
ing up a little into the wind; that is, yawing to some extent. A very 
slight yawing might show both her lights when distant, although both 
might show if they crossed each other a single point, as is sometimes 
the case. Nevertheless, as we hâve said, ail the changes of lights and 
bearings as told by the captain of the Williams would naturally lead 
to the theory that his vessel had fallen off. 

On the other hand, as the Metamora showed her red light to the 
Williams at the time of the collision, and as her bowsprit came in- 
side of the main rigging, and swept away first the forward rigging 
and then the main rigging, and as she came so well up on the star- 
board of the Williams as to induce the latter's mate to testify that 
her bowsprit came right straight at the Williams on her starboard 
side, even though this had been somewhat exaggerated, it follows 
that, if the Williams did not fall off, the Metamora crossed under her 
bow and then swung to starboard some four points or more. If she 
showed the Williams her red light only, she must hâve swung more. 
This theory, in either view, is so improbable that it is difficult to ac- 
cept it. For the reasons we hâve stated, any mère inattention at the 
wheel of the Williams might well hâve accounted for the collision; 
and this inattention, in view of the multiplicity of duties of her cap- 
tain, as we hâve explained them, might well hâve occurred notwith- 
standing his impressions to the contrary. Also, in view of the fact 
that the Metamora was sailing free, with the wind and sea pressing 
her port quarter, any mère inattention at her wheel would not hâve 
brought about the collision as it occurred, but one between her star- 
board side and the bow of the Williams. That the Metamora swung 
so many points would hâve been extremely improbable, even if she 
did not see the lights of the Williams, and ail the more so if she 
did see them as testified to by her lookout. This improbability has 
been recognized by this court in The Rabboni (C. C.) 53 Fed. 953, 
954; Id., 81 Fed. 339, 240, 36 C. C. A. 379, and in The Nottingham, 
143 Fed. 942, in which an opinion was passed down on January 26, 
1906. Therefore, the probabilities are altogether against the Wil- 
liamSj so far as her theory as presented to us seeks to relieve her 
from ail fault on her part. 
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In addition to the above, we must recognize, not particularly as 
rules of law, but as practical rules, what we stated in The Charles L. 
Jeflfrey, 55 Ked. 685, 686, 68?, 5 C. C. A. 346, and in The City of 
Augusta, 80 Fed. 297, 399, 35 C. C. A. 430, and in other cases. Ac- 
cording thereto, the Williams is bound to maintain her claim in 
charging the Metamora with the entire fault of the collision, as al- 
leged by her, by a prépondérance of the case. This, of course, in- 
cludes weighing the probabilities. AIso, she is bound by the rules 
which we there stated with référence to the presumptions against a 
vessel on which discipline is slack, or which, "either through the 
necessities of economy or for other reasons," is "not able to show 
such constant vigilance, especially on the part of the lookout, as 
is necessary to sustain the burden" resting on her. We there ob- 
served that the inability of such a vessel to maintain her demand 
"must be laid to her own misfortune or négligence, and not to the 
courts or the law." We would not be justified in applying thèse rules 
to the Williams on the ground of mère lack of discipline, because, 
so far as the record is brought to our attention, we are not entitled 
to assume that the want of a lookout was due to any cause except 
the necessity of sending the whole crew to the pumps and keeping 
them there. Nevertheless, the rules cited apply, not only to négli- 
gence, but to misfortune. Therefore, in any view, they so far reach 
this case as te bring the Williams within the class of vessels referred 
to, which are unable to support their demands by a fair prépondérance, 
because we are compelled to weigh, as against the clear évidence of 
a lookout and a man at the wheel, the testimony of each of whom 
is fair on its face, the unsupported testimony of the captain of the 
Williams, acting in the various capacities which we hâve described. 
On the ordinary rules of weighing évidence, the prépondérance is not 
with the Williams, but against her; and there is nothing peculiar in 
this record which would justify us in refusing to apply them hère. 

On the whole, it is clear that the colHsion in question before us 
could not hâve occurred unless one or both vessels were in fault. 
The Metamora was in fault for hugging the Williams so close when 
,she had the open sea in which to maneuver, but this fault alone could 
not hâve brought on the collision in the way in which the Williams 
maintains it happened. It is difficult to see how it could hâve oc- 
curred without négligent co-operation of the Williams. As we hâve 
shown, the theory presented by the Williams seems to us very im- 
probable, and there are no proofs in the record sufficient to demand 
of us in her behalf that we should refuse to recognize that improba- 
bility. In our judgment, both vessels were more or less in fault, and 
neither of them can be excused. 

The decree of the District Court is reversed; the case is remanded 
to that court, with directions to apportion to each party one-half of 
the damages and of the interest thereon, and one-half of the costs 
in the District Court; and the appellant recovers his costs of appeal. 
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BUSH T. JONES. 

(Circuit Court of Appeals, Third Circuit May 3, 1906.) 

No. «. 

1. CoNTBACTS — Building Conteact — Warbaîttt. 

A clause in tlie spécifications for tlie foundatîon of a building, drawn 
by tlie architect and made a part of the coutract, "the wliole to be made 
perfeetly water-tight and puarantied," did not oonstitute a guaranty by 
the contracter tbat the cellar should be water-tlght, where the spécifica- 
tions prescribed in détail the manner of construction and the materials to 
be use-d, but was a guaranty only of his corapliauce with the spécifications, 
and of the efCectiveness of his work In matters about whlch he had a dis- 
crétion. 

2. Same — Provision Reqtjieing Aechitect's Cebtificate — Evidence to Dis- 

pense WITH Oeetificate. 

A provision in a building contract tbat the vrork shall be paid for "only 
on the certificates of the architect," the final payment to be made within 
30 days after Its completion, and ail payments to be due vyhen certificates 
for them are Issued, is valid and binding on the parties, and to eutitle 
the contracter to recover the final payment It Is Incumbent on hlm to pro- 
duce the architect's certificate that the work has been properly com- 
pleted, or to allège and prove that It was either capriciously or fraudu- 
lently withheld, which is a question to be determlned by the jury. Evi- 
dence that the work was completed In substantial compllance with the con- 
tract is au essential élément of such proof, but is not alone sufllcient, 
since it wbuld substitute the judgment of the jury for that of the archi- 
tect, and, in efifect, nulllfy such provision of the contract 
8. Same — Substantial Peefoemance. 

The rule that a substantial performance of a building contract Is shown 
if the work was complète except as to unimportant particulars, which a 
reasonable allowance would enable the owner to supply and remedy, is 
only intended to cover the inconslderable détails of construction, which 
do not enter Into the substance of the contract, and cannot properly be 
extended to a materlal part of the work. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Alexander Simpson, Jr., and J. Claude Bedford, for plaintiff in 
error. 
John Kent Kane and Charles S. Wesley, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. This was an action in the court 
below for $3,065, the final payment upon a contract for the con- 
struction of a building, together with a bill of some $40 extras. The 
verdict was in favor of the contractors for $3,500, a material réduc- 
tion, particularly if interest be counted; the jury necessarily finding, 
however, under the instructions of the court, that the contract was 
substantially, if not completely, performed. The chief subject of 
controversy was the condition of the cellar, which admittedly leaked 
badly, and that in the face of an apparent guaranty that it should not. 
The contractors also failed to produce at the trial a certificate of com- 
pletion from the architect, as required by the contract. On both of 
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thèse grounds it was contended that the plaintiffs were not entitled to 
recover, and thèse are the questions to be disposed of hère. 

According to the spécifications upon which the contract for the 
building was let, it was provided with regard to the concrète work 
and waterproofing of the cellar : 

"The foundation shall be of broken stone (not slaç) concrète made up as fol- 
lows: 5 parts of broken stone, 2 parts Portland Cernent, and 1 part of clean 
Sharp screened gravel or bar sand ; * * * ail stone for concrète to be of 
approved quality. The outslde of ail foundation walls to be dashed with ce- 
rnent and sand, 1 part to 2 on the outslde, and brought to a smooth surface, 
and the vvhole outside of the foundations, up to grade, to be coated with a 
thick eoat of asphaltum pitch, put on with a 'mop.' At a level indicated on the 
détail, there shall be a three-ply layer of felt, mopped with pitch, and extending 
1' 0" on each side of the wall. This shall be turned up on the outside, and 
carefully joined with the 'mop' coat of asphalt, until perfectly water-tight. On 
the side next the party liue on the west the foundation shall be divided by a 
one inch board from the bottom to a level of 1' 0" above the cellar bottom of 
the adjoining property ; this board to be removed as the wall is built. The slot 
so formed Is to be grouted in with asphaltum, thoroughly water-tight. The 
outside dashing or mopping will not occur on this wall. The layer of felt must 
occur on ail other walls or piers, whether interlor or exterior. The cellar wall 
shall be 10" thick in ail, the first 3" to be of concrète, smoothly dressed for the 
réception of asphaltum ; then one inch of asphaltum perfectly joined with the 
felt layers âbove mentioned ; then 5" of stone concrète ; then one inch on top. 
The whole to be made perfectly water-tight and guaranteed." 

It is claimed that the contractors by virtue of the last provision 
were bound at ail hazards to make a water-tight job; that being, in 
terms, what they had not only undertaken but guarantied to do. But 
to this we cannot accède. The guaranty was not absolute, but qual- 
ified. It extended to their own work only, and only so far as this 
was involved, to the resuit. The spécifications, which were the work 
of the architect, and for which they could not be expected to assume 
responsibility, directed how the work should be donc, and by this 
they were controlled. So far as this was calculated to make a water- 
tight cellar, they unquestionably guarantied that it would be such. 
But that is ail. It was not as though they were left to their own 
judgment; that which they were to do, as appears above, being speci- 
fied in détail. No doubt, if there was any margin of discrétion — as, 
for instance, with regard to the thickness of the mop coat of asphalt 
on the outside of the foundations ; or in the manner of turning and 
joining the felt therewith "until perfectly water-tight," as it is said; 
or in grouting in "thoroughly" with asphalt the slot left for the pur- 
pose in the divided wall on the west line — it would come within their 
guaranty to see that thèse things were effectively donc; and if the 
wall would be water-tight or otherwise, according as they were or 
were not, they would be correspondingly liable; but outside of this, 
not. The owner having assumed to say by the spécifications what was 
to be done, the contractors were relieved so far as they complied 
therewith. They guarantied, not the sufficiency of this to prodiice 
the desired resuit, but merely the effectiveness of what they them- 
selves did under it. McKnight Flintic Stone Co. v. Mayor, 160 N. 
Y. 72, 54 N. E. 661; Filbert v. Philadelphia, 181 Pa. 545, 37 Atl. 
545 ; Harlow v. Homestead Borough, 194 Pa. 57, 45 Atl. 87. It may 



944 144 FEDERAL REPORTER. 

be that the court did not explain as fully as it ought the bearing of 
the guaranty; but, with this exception, there was no error committed 
with regard to it. Binding instructions on the strength of it could 
not, in our judgment, hâve been given, and the assignments of error 
based upon the refusai to do so must be overruled. 

The other point raised is more serious. It was provided in the con- 
tract that the work should be paid for "only upon the certificates of 
the architect," the final payment to be made within 30 days after its 
completion, and ail payments to be due when certificates for them 
were issued. As already observed, the contractors produced at the 
trial no certificate of completion, the évidence being that it had been 
demanded and refused; reliance being placed, in its absence, upon 
the showing made that the contract. had been substantially complied 
with. The défendants, in view of this, specifically requested the court 
to charge that there could be no recovery if there was a failure to 
secure from the architects a certificate that the work was completed. 
This was refused, and the question reserved; the jury, instead, being 
instructed as follows: 

"It is saidi also, that the plaintiffs dld not comply with the contract In 
another Important particular; that is to say, that they did not secure from 
the architect a final certificate of.the completion of the work and the amount 
that was due. You hâve heard some slight testimony upon that subject, which 
shows that the architect refused the final certificate upon being asked for it; 
and, as I understand, he refused because the owner of the building was not 
satlsfied. I Intend to reserve the question as to the importance of the archi- 
tect's certificate in this case, and therefore I do not think that you need 
trouble yourselVes any^further about it." 

As the resuit of this, the jury were allowed to find, as they did, 
in favor of the contractors, without the production of a certificate, and 
without any instructions as to its necessity or what would be sufficient 
to dispense with it; and by the subséquent entry of judgment on the 
verdict in favor of the plaintififs, and the refusai of judgment non 
obstante on the reserved point, which was moved for, the court, in 
effect, héld that, as a matter of law, under the circumstances, the 
production of a certificate was not a prerequisite to a recovery, and 
that the refusai of it did not hâve to be accounted for. 

The law upon the subject of architects' certificates is well settled. 
It is perfectly legitimate to provide in a building or working contract 
that payment of the several installments of the contract price shall 
only be made upon certificates or estimâtes by the architect or en- 
gineer in charge as to the extent and value of the work donc or ma- 
terials furnished, and that final payment shall not be demandable with- 
out a certificate of completion. Thèse are familiar provisions, uni- 
versally recognized, and will be enforced. 30 Am. & Eng. Encycl. 
Law (2d Ed.) 1337. Equally well recognized, however, is it that 
the production of such a certificate as a condition précèdent to a re- 
covery is not necessary where it is capriciously or arbitrarily withheld. 
But where this is alleged it is incumbent on the contracter, in order 
to bring himself within the exception, if he does not produce a cer- 
tificate, to show why he cannot, and until he successfuUy does so he 
has not made out a case. This is sustained by the highest authori- 
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ties, to some of which it may not be without profit to refer. Thus in 
Martinsburg & Potomac R. R. v. March, 114 U. S. 549, 5 Sup. Ct. 
1035, 39 L. Ed. 255, the final payment was not to be due until 30 
days after a certificate from the engineer that the contract had been 
compUed with, and in a suit by the contractor it was held that the 
déclaration was demurrable, there being no certificate, nor any facts 
stated which entitled him to sue in the absence of one. This ruling 
is in line with previous décisions of the same court in Kihlberg v. 
United States, 97 U. S. 398, 24 h. Ed. 1106, and Sweeney v. United 
States, 109 U. S. 618, 3 Sup. Ct. 344, 27 L. Ed. 1053 ; and is cited with 
approval in Hamilton v. Insurance Co., 136 U. S. 242, 10 Sup. Ct. 945, 
34 L. Ed. 419; Chicago & Santa Fé R. R. v. Price, 138 U. S. 185, 11 
Sup. Ct. 290, 34 L. Éd. 917, and United States v. Gleason, 175 U. S. 
588, 20 Sup. Ct. 228, 44 L. Ed. 284 ; and it must therefore be regarded as 
the settled law of the fédéral courts. So in Pittsburg Lumber Co. 
V. Sharp, 190 Pa. 256, 42 Atl. 685, which was also a suit on a build- 
ing contract, in which it was provided that payments were to be made 
only on certificate of the architect, the plaintiff was not able to pro- 
duce such certificate, and it was held that the burden was upon him, 
in default of it, to show by proper évidence that which would excuse 
or dispense with it. This he proceeded to do by évidence that he 
had donc the work in ail particulars as called for by the contract, 
and that he had made fréquent requests of the architect for the final 
certificate, which he neglected and refused to give, and by collusion 
with the défendant wrongfully withheld; and, the question having 
been submitted to the jury with appropriate instructions, a recovery 
by the plaintiff was sustained. In Ashley v. Henahan, 56 Ohio St. 
559, 47 N. E. 573, where payment, as hère, was to be made from 
time to time on estimâtes of the architect, and final payment, a certain 
time after the contract was completed, on certificate from the architect 
that the work had been done to his satisfaction, it was held that 
without a certificate or a waiver of it by the owner no recovery could 
be had. "Had the plaintiff shown," says Minshall, J., "that he had 
made application to the architect for the requisite certificate, and that 
he had obstinately and unreasonably refused to certify, he might then 
hâve established his case by other évidence." Pursuing this thought, 
it is further said that, upon an averment, supported by évidence, that 
the architect had fraudulently or unreasonably refused his certificate, 
the contractor might recover by showing a substantial performance 
of the work as required by the contract; but that in the absence of 
such a showing against the architect a recovery could not be had 
without a certificate. In National Contracting Co. v. Commonwealth. 
183 Mass. 89, 66 N. E. 639, everything was to be done in the manner 
and according to the plans and spécifications and the requirements of 
the engineer under them; with regard to which it was declared that 
the contractor was bound to allège that he had performed his part of 
the contract according to such requirements, or to set forth facts 
excusing him therefrom, and that in the absence of thèse the com- 
plaint was demurrable. In Michaelis v. Wolf, 136 111. 68, 26 N. E. 
384, it is said by Baker, J. : \ 

144 F.— 60 
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"Where In, $: building çontract provision Is made for the payment of the priée 
or a portion or portions of sucli priée upon the certifleate or certlflcates of the 
archlteet In charge of the construction of the building, the obtalnlng ci" prés- 
entation of such certifleate or eertiflcates is a condition précèdent to the 
right to requlre payment, and such condition must be strlctly oomplled with, 
or eise a good and sufllcient excuse shown for not compiying therewith." 

And he adds that compliance or excuse for noncompliance must be 
averred in the pleadings and established by proof . Fowler v. Deak- 
man, 84 111. 130, is an instructive case as to what is sufficient évidence 
to dispense with the production of a certifleate. The work there was 
to be done to the satisfaction of the architect, who was to be the 
superintendent, and he was made the umpire or arbitrator to settle 
ail disputes, his décision being conclusive and binding. It was rec- 
ognized that, this being the agreement of the parties, they were 
govèrned by it, and that a certifleate was necessary unless the architect 
acted in bad faith, refused to act, became incapacitated, or was pre- 
vented by some unforeseen accident or uncontrollable cause. But 
it was shown that, after having been frequently called upon to give 
a final certifleate, and after striking out some of the items of extra 
work, the architect, after delaying for about a year, declined to do 
anything further to adjust the différences between the parties, and 
it was held that, upon proof of this, the contractor was absolved 
from any further effort to procure a certifleate, and entitled to re- 
cover without it. So in Bradner v. Roffsell, 57 N. J. Law, 32, 29 
Atl. 317, where the fraudulent withholding of a certifleate by the 
architect was in issue, such fraud, as it is held, may be proved by 
showing, as was there done, that the building had been completed in 
strict accordance with the çontract, and that the architect had ex- 
pressed his satisfaction with it, and had stated that the contractor was 
entitled to a certifleate, followed by proof of a subséquent refusai of 
it. This does not substitute the opinion of the jury for the judgment 
of the architect, as the court is careful to déclare, but sirnply shows 
that the expression of satisfaction by the architect was justifled. Nor, 
if there was a substantial defect in the work, could the withholding 
of the certifleate, as it is said, be regarded as fraudulent. But with- 
out multiplying citations, the same doctrine will be found expressed 
with equal vigor in Beharrell v. Quimby, 162 Mass. 571, 39 N. E. 407; 
Poster V. McKeown, 192 111. 339, 61 N. E. 514; Hudson v. McCart- 
ney, 33 Wis. 331; Coorsen v. Ziehl, 103 Wis. 381, 79 N. W. 562; 
Johnson v. Howard, 20 Minn. 370 (Gil. 322) ; Guthat v. Gow, 95 
Mich. 527, 65 N. W. 442; McNamara v. Harrison, 81 lowa, 486, 
46 N. W. 976 ; and a host of others. There may be cases where the 
rule is relaxed, as in Happel v. Marasco (Sup.) 75 N. Y. Supp. 461; 
McKnight Flintic Stone Co. v. Mayor, 160 N. Y. 72, 54 N. E. 661, and 
Bird v. Saint Joseph's Church, 154 Ind. 138, 56 N. E. 129; and where 
mère proof of a substantial compliance with the çontract, the same 
as is contended for hère, is held to cast upon the owner the burden 
of proving why the certifleate is withheld, and that negatively it is 
not arbitrarily or unreasonably done. But this, as we bave shown 
above, is not in accord with the weight of authority, and does not 
on^principle meet with our approval. Neither can we agrée with the 
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opinion expressed in Crâne Elevator Co. v. Clark, 80 Fed. 705, 26 
C. C. A. 100, that it is the trend of the later, if not of the earlier, 
cases. It is needless to add that there is nothing which lends coun- 
tenance to it in City of Elizabeth v. Fitzgerald, 114 Fed. 547, 52 
C. C. A. 331, decided by this court. It is true that there was little 
in that case to cal! in question the refusai of a certificate, beyond proof 
that the contract had been complied with; but no point seems to hâve 
been made of that; and, such as it was, the évidence was submitted 
to the jury, who were instructed that production of a certificate was 
essential unless it was unreasonably refused; and, it having been spe- 
cifically found by them that this was the case, the right of the plain- 
tifï to recover was established. 

The conclusion to which this discussion leads is clear. Completion 
to the satisfaction and according to the trained professional judgment 
of the architect, who drew the plans and spécifications, and is able 
to speak from a direct supervision over and inspection of the work as 
it progresses, and completion according to the opinion of the jury, 
under the imperfect conditions of a trial and the inability to produce 
things as they actually are, are two différent and distinct propositions ; 
and the owner, who has stipulated for the one, is not to be put off 
with the other, where everything is honestly and fairly donc. 
Whether this is true, or whether the architect in withholding his 
approval acts capriciously or fraudulently, where there is évidence to 
sustain this charge, has necessarily to be submitted to the jury, and 
proof of a substantial compliance with the contract enters into this 
as an essential step. But to hold that, upon such proof, without more, 
the necessity for the production of a certificate is dispensed with, or 
is to be regarded as unreasonably withheld, and that, not as a fact, 
with others, for the considération of the jury, but as a matter of law 
for the court, not only loses sight of the distinction which we hâve 
referred to, but makes the provision with regard to the architect's cer- 
tificate useless and meaningless, for it puts a contract where it ap- 
pears on a level with one where it does not; the contractor in the 
former being permitted to recover vipon showing that lie has sub- 
stantially complied with it, and in the latter being required to prove 
no less, The jury in the présent instance should therefore hâve been 
instructed that the production of a certificate was essential to a re- 
covery, and that the want of it could not be dispensed with, unless 
it was established to their satisfaction that it had been unreasonably 
withheld. Bearing upon this, as already stated, was the évidence of 
a substantial completion of the work ; but it should not hâve stopped 
there. Compliance with the contract was seriously questioned, and 
the material réduction made by the jury from the amount of the plain- 
tifïs' claim shows that at least some things were lacking. Admitted- 
ly, there was a leaky and imperfectly waterproofed cellar, and what- 
ever may be said of the guaranty that it should be water-tight, there 
was in this an apparent defect, sufficient to justify the architect in 
refusing to approve until it had been remedied. Had the jury, there- 
fore, been instructed as to the necessity for his approval, and what 
was requisite to overcome the want of it, they miglit well hâve hes- 
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itated, under the circumstances, to hold as they were required, in order 
to find for the plaintiflfs, that his refusai was arbitrary. In any view, 
the question was for them, and, not having been submitted to them 
nor passed upon by them, the verdict is without a proper finding to 
support it, and cannot be sustained. 

As the case is to go back, we are moved to the further observa- 
tion that the jury in our judgment were allowed too great latitude 
with regard to what constitutes a substantial compliance; being told 
that it was sufficient if the work was complète except as to certain 
unimportant particulars, which a reasonable allowance would enable 
the owner to supply and remedy. No doubt this is a correct state- 
ment of the gênerai rule, but the objection is to its application hère. 
It is only intended to cover the inconsiderable détails of construction, 
which do not enter into the substance of the contract, and the omis- 
sion of which does not detract from the full benefit and enjoyment 
of it. It cannot properly be extended to a material part of the work, 
such, for instance, as the waterproofing of the cellar, which was con- 
sidered of sufficient importance hère to be covered by a guaranty, 
however qualified. The failure of the contractors to meet this re- 
quirement was the issue on which the case mainly turned, and the 
jury were allowed by the instruction in question to find for the plain- 
tiffs if they were of the opinion that compensation could be made 
by a déduction from the price for the defects which existed. But 
the waterproofing of the cellar either was or was not completed in 
accordance with the contract, and, if it was not, it was manifestly 
too important to permit a recovery by making an allowance. It may 
be that, standing alone, we would not reverse upon this account, but 
as it is we do not feel like giving it our apparent sanction, or leaving 
in any uncertainty just what, in a case of this kind, is necessary to 
make out a substantial compliance. 

Judgment reversed, and a venire facias de nove awarded. 



SOUTHERN RY. CO. v. STUTTS. 

(Circuit Court of Appeals, Fifth Circuit April 6, 1906.) 

No. 1,515. 

1. Railboads— Négligence in Rusninq Trains— Ikfeeence from Facts 
Pkoved. 

Findings that the servants of a raiiroad company permitted a train to 
get beyond their control on a steep grade, and that It descended the 
grade with such force as to drive other cars past the end of the track 
where such servants knew or had good reason to believe persons were 
stationed with vehicles, killing a person so stationed, may authorize an 
inference of négligence on the part of the company. 
2. Négligence — Standaed of Oaee — Province of Jury. 

There is no flxed standard in the law by which a court can arbltrarily 
say in ail cases what conduct shall be considered reasonable and pru- 
dent, or what shall constitute ordinary care, and the jury are free to fix 
the standard for reasonable, prudent, and careful men under the cir- 
cumstances of the case as they find them according to their judgment 
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and expérience of what that class of men do under such clrcumstances, 
and to test the conduct involved In the Issues by that standard. 

[Ed. Note. — For cases in point, see vol. 37, Cent Dig. Negilgence, §§ 
279-353.] 

In Error to the Circuit Court of the United States for the North- 
ern District of Alabama. 

The following is the charge to the jury of Shelby, Circuit Judge: 

This Is a suit brought by the plaintiff against the défendant for damages 
for the wrongful and négligent liilling of William J. Stutts. The plaintiff 
allèges that Stutts came to his death by wrongful and négligent acts of the 
défendant, which are stated in the complaint which has been read to you. 
The défendant pleads "not guilty," and that the négligence of the décèdent 
contributed as a proximate cause of his death. 

The Issue of fact which must be submitted to the jury involve two ques- 
tions. One as to the alleged négligence of the défendant railway company ; 
and the other as to the, alleged contributory négligence of the deeeased, Wil 
liam J. Stutts. Negllgmce is the f allure to do what reasonable and prudent 
persons would ordinarily hâve done under the clrcumstances of the situation, 
or the doing what reasonable and prudent persons under the clrcumstances 
would not bave done. To sustain the averments of the complaint, the bur- 
den of proof in the first instance Is on the plaintiff. If the jury find from 
the évidence that the defendant's servants and agents in charge of a train 
of its cars permitted the train to get from under their control on a grade so 
steep that gravity caused it to descend wlth great force on the track and to 
strike and drive other cars standing on the track past the end of the track 
to a place where or near which the defendant's agents and servants knew or 
had good reason to know, that the décèdent, William J. Stutts, and others. 
were located with vehieles to receive passengers, and that one or more of 
the cars so driven billed plaintiff's intestate, the jury might infer négligence 
on the part of the railway company from thèse facts. 

If the jury find from the évidence that the switch on the track was so 
closed that the approaching train could not hâve run down on the east track 
where the accident occurred, and that the yard conductor, Stewart, changed 
the switch so as to turn the train on that track, the jury will consider ail 
the évidence and clrcumstances of the case to détermine whether such action 
of Stewart was that of an ordinarily prudent and cautious person ; and if you 
détermine that such action was not such as an ordinarily prudent and care- 
ful man would bave done, under ail the clrcumstances, you are authorized 
to infer négligence on the part of the défendant from such aet. If the 
jury find under thèse instructions that the défendant company was guilty 
of négligence which was the proximate cause of William J. Stutts' death, 
your verdict should be for the plaintiff, unless the défendant has proved its 
plea of contributory négligence. 

The burden of proving that the deeeased was guilty of contributory 
négligence is on the défendant. In considering the question of the de- 
ceased's alleged contributory négligence, the jury will examine and consider 
ail the facts and clrcumstances surrounding the deeeased at the time of the 
accident. If the deeeased failed to do what a reasonable and prudent person 
under exlsting clrcumstances would ordinarily hâve done, or if he did what 
a reasonable and prudent person under the existing clrcumstances would not 
bave done, and if his négligent act or his négligent failure to act contributed 
as a proximate cause to his Injury, the jury would be justified in finding for the 
défendant. There is no fixed standard in the law by which the court is en- 
abled to arbitrarily say in ail cases what conduct shall be considered reason- 
able and prudent, and what shall constitute ordinary care. The jury are 
left free to flx the standard for reasonable, prudent, and cautious men under 
the clrcumstances of the case as they flnd them, according to their judg- 
ment and expérience of what that class of men do under thèse clrcum- 
stances, and then test the conduct involved and try it by that standard; and 
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neither the judge who tries the case nor any other person can stipply the 
Jury with the crlterlon of judgment by any opinion he may have on that 
subject. 

Tbe défendant claims that the deceased was in a place of safety, and that 
he negligently went into a place of obvions danger. In consldering that dé- 
fense, you will examine the évidence v^ith a vievv to ascertaluiiig if the 
danger was apparent to the deceased, or would have been apparent to an 
ordinarlly prudent or careful man. Could he see the approaching "cars from 
where he stood? Did the cars on the track obstruct his view? Was the 
place to which he went one to which he was accustomed to go in safety? If 
he went negligently from a place of safety to a place of obvions danger, he 
would be guilty of contributory négligence, though he went there to care 
for or to remove his property. If, however, his position was such that he could 
not see the approaching train, and if the place was not one of obvions danger, 
and if his action under the clrcumstances and In view of ail that was said, 
which he heard, was that of a reasonable and ordinarlly prudent man, he is 
not chargeable on that account with contributory négligence. It is also urged 
as a défense that the deceased, as the train approached, had notice and warn- 
ing of the danger by the exclamations of others standing near him. If the 
jury flnd that such notice was given by others and heard by him in time, by 
the exercise of reasonable prudence and care, to avold the danger, he should 
have done so. But If the jury flnd from the évidence that the notice or warn- 
Ing indicating that he was in danger, if given by others and heard by him, 
came so close In point of tlme to the collision that he could not reasonably be 
expected under the circumstances to eseape the danger, then his failure to 
escape was not négligence on his part. In consldering this question, the jury 
will have in mind the circumstances surrounding the deceased. One is not re- 
quired or expected to act in a case of sudden emergency with that coolness 
and délibération and correctness of judgment that would be requlred of one 
who had tlme to deliberate. If the jury flnd that the deceased was guilty of 
contributory négligence which proxlmately contrlbuted to his death, their ver- 
dict should be for the défendant. 

The fact that the plaintifC sues for a named sum does not require you, If 
you flnd for the plaintlff, to assess the damages at that sum. The plaintiff 
may sue for what sum he pleases, but the jury flx the amount of the rscovery 
when they flnd for the plaintifC. The statute which authorized this action 
provides, as to the measure of damages, that the plaintifC may "recover such 
damages as the jury may assess." In flxlng the amount of damages, if you 
should flnd for the plaintiff, you will exercise a fair and unprejudlced judg- 
ment, and your verdict should be such as seems to you just, and meets the 
approval of your calm and deliberate judgment, in view of ail the circum- 
stances of the case. If you should flnd for the plaintifC, the form of your 
verdict should be: "We, the jury, flnd for the plaintiff, and assess her dam- 
ages at $ ," fllling the blanlc with such sum as you flnd. If you flnd for 

the défendant, the form of your verdict will be : "We, the jury, flnd for the 
défendant." 

The spécial charges given you at the request of the attorneys are to be 
"taken in connection with the charge of the court flrst given you. The question 
as to what is the évidence of the witnesses ; the credibility of the witnesses, and 
what the évidence proves, are ail questions for the jury. 

The questions raised as to the négligence of the défendant company and the 
questions as to the négligence of the décèdent are left to the jury for their 
décision. 

Milton Humes and Paul Speake, for plaintiff in error. 
Geo. P. Jones and R. W. Walker, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PER CURIAM. The judgment of the Circuit Court is affirmed. 
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THE SICILIAN PRINCE. 

<Clrcult Court of Appeals, Second Circuit. November 28, 1905. Modification 
of Opinion December 11, 1905.) 

No. 28. 

Collision— OvEBTAKiNG Steamsiiips— Maneuveeinq in New Yobk Bat. 

Wliile tlie steamship Siciiian Prince was maneuvering on the east side of 
the eliannel in Upper New York Bay in order to bead ont to sea, having 
been lying at ancbor with ber bead to tbe nortb, and wben sbe was moving 
astern In a nortbwesterly direction, a collision occurred between ber and 
tbe JefCerson, wbicb was comlng down tbe bay and undertook to pass to 
tbe rlgbt. Held, that tbe Jefferson was an overtaking vessel, notwitbstand- 
ing the fact that the Siciiian Prince was at the tlme moving astern, and 
was bound under the rules to keep out of the way, and was also in fault 
for belng on the wrong side of the channel in violation of tbe rules, for 
wbicb sbe was not excused by tbe fact that there was anotber vessel also 
comlng down on ber starboard side. Held, also, that tbe Siciiian Prince 
was cbargeable with contributory fault in that, wbile backing across tbe 
main channel in a crow^ded harbor, and having seen tbe otber two vessels 
approacbing wben a mile distant and stopped ber engines, sbe paid no fur- 
tber attention to tbem, and did not repeat ber signal, that sbe was golng 
astern wben tbe action of tbe Jeiïerson indicated that it bad not been 
heard. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, §§ 56- 
63, 197-199. 

Overtaking vessels, see note to Tbe Rebecca, 60 C. C. A. 254.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon cross-appeals from a decree holding 
both vessels in fault for a collision in the Upper Bay of New York near 
red buoy No. 14 between the steamships Jefferson and Siciiian Prince. 
The opinion of the District Judge will be found in 138 Fed. 133. 

Harrington Putnam, for libelant. 
J. Parker Kirlin, for claimant. 

Before LACOMBE, TOWNSEND, and COXE, Qrcuit Judges. 

PER CURIAM. It seems unnecessary to add anything to the full 
discussion ofthe cause which will be found in the opinion of the dis- 
trict judge. We are not entirely satisfied that the headings of the two 
vessels, at the time the Jeft'erson sighted the Prince, and the subséquent 
movements of the latter vessel, were such as to lay upon the Jefferson 
the burden of navigating as an overtaking vessel under rule 24. But 
the prépondérance of proof is to the effect that the collision took place in 
the easterly part of the channel, and we therefore concur in the conclu- 
sion that the Jefferson did not keep to that side of mid-channel which 
lay on her starboard side, and, therefore, was in fault for navigating in 
violation of rule 25 — a fault which certainly contributed to the collision. 
We also concur with the district judge in his strictures upon the navi- 
gation of the Siciiian Prince. She was undertaking a maneuver which, 
in view of her length, her known sluggishness in responding to her 
helm, and the conditions of wind and tide, would make it necessary for 
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her to keep movîng back and forth across the full width of the channel 
which leads from the bay to the mouths of the two rivers, a situation 
where moving vessels are to be constantly expected. "Any vessel back- 
ing across a channel, In the way of other vessels navigating it, is bound 
to exercise extrême care to notify the other vessels of her maneuver." 
She failed to do so, as the district judge found; not keeping a proper 
lookout, and not paying proper attention to the El Paso and the Jef- 
ferson. "She admittedly saw the two vessels coming down and gave them 
a signal that she was going astern, but it was when they were a very 
long, distance away. No answer was received, and there was nothing 
to indicate that the approaching steamers had noticed or understood the 
signal. The engines on the Sicilian Prince were stopped, and apparently 
were stopped solely because the El Paso and the Jefferson were coming 
across her [backward] path, but the officers and the lookout on the 
Sicilian Prince apparently paid no further attention to those two ves- 
sels, and did not notice their approach until the Jefferson, about a ship's 
length away, sounded one whistle. The officer at the stem, who should 
hâve been on the watch for them * * * vvhen the Jefferson was 
from about 60 to 100 feet away * * * gave an order to go ahead 
at full speed, but the order was too late." Thèse quotations are from 
the opinion below. We fully concur, and fînd the Sicilian Prince in 
fault for not sooner perceiving the danger to which her backing was 
exposing her, and sooner contracting her momentum by a forward 
movement of her engines. 

The decree is afïirmed, but, since both sides appealed, without in- 
terest or costs. 

COXE, Circuit Judge. I concur in the opinion of the court except 
that portion which disallows interest on the decree. I see no reason 
why the libelant is not entitled to interest, especially in view of the 
fact that the claimant was the first to appeal. 

PER CURIAM. When the opinion was filed the situation as to 
claim for interest on decree was not fully appreciated by the majority of 
the court. The whole court is now satisfied that the affirmance should 
be with interest though without costs. 



HUDSON et al. v. LIMESTONE NATURAL GAS CO. 
(Circuit Court of Appeals, Tlaird Circuit, April 16, 1906.) 

COUKTS ClECUIT COUETS Oï ApPEALS TiME FOR TAKING ApPEAL — EFFECT OP 

Failuee to Pebfect. 

Under section 11 of Act March 3, 1891, creating the Circuit Courts of 
Appeals, 26 Stat. 829, c. 517 [U. S. Comp. St. 1901, p. 552], providing that 
no appeal shall be taken to such court except within six months after 
the entry of the decree or order sought to be reviewed, where, although 
an appeal was allowed within that time, no citation was issued to the 
persons who procured the order appealed from, and the record was not 
filed within the time requlred by rule 16 of the court (90 Fed. dix, 31 C. 
O. A. dix), nor until nearly a year after the appeal was allowed, the 
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jourt bas no power to then award a citation, and, by a nunc pro tune 
order, allow tlie appeal to stand as of the date wlien the record was 
filed. 

On Motion to Award Citation and Pétition for a Nunc Pro Tune 
Order Allowing Appeal. 
See 132 Fed. 410. 

A. O. Fording, for appèllant. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

DALLAS, Circuit Judge. A suit in admiralty was instituted in 
the District Court for the Western District of Pennsylvania, which, 
under section 601 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 484], was certified into the Circuit Court for the same district. 
The Limestone Natural Gas Company, a corporation of Pennsylvania, 
was the only défendant. The Circuit Court, at the instance of the 
Hbelant, granted a ruie to show cause, as follows : 

"And now, January 30, 1904, tlie above-named libellant havins suggested 
to the court that the corporation of the Limestone Natural Gas Company has 
been dissolved since service upon it of the monition in the said suit, and that 
J. H. McCain, R. A. McCullough, R. P. Marshall, H. H. Weylman, Orr Buf- 
flngton. Thomas McConnell, C. J. Jessop, B. F. McGiVern, T. M. Allison. and 
Boyd S. Henry were members of the said corporation at the time at which the 
alleged cause of action accrued, and that the same persons were members 
thereof, at the time of its dissolution ; the court, therefore. on motion of the 
proctor for libellant, grant a ruIe upon said J. H. McCaIn, R. A. McCullough, 
R. P. Marshall, H. H. Weylman, Orr Bufflngton, Thomas McConnell, C. J. 
Jessop, E. F. McGivem, T. M. Allison, and Boyd S. Henry to show cause, 
If any they bave, why the said suit should not stand against them and each 
of them, and why damages in the said suit should not be assessed and re- 
covered against them and each of them instead of the said corporation, retum- 
able on Monday, February 15, 1904." 

Upon September 13, 1904, an order discharging this ruIe was made, 
and on March 11, 1905, an appeal frora that order was allowed. On 
April 5, 1905, a citation, citing the Limestone Natural Gas Company 
to appear in this court on the 6th day of May then next, and pur- 
porting to be pursuant to said appeal, was issued; but the natural 
persons named in the rule of January 30, 1904, were not mentioned 
in the citation, and it was not served, nor has any appearance been 
entered in this court for any party or person other than the appellant. 
Moreover, the transcript of the record which, under rule 16, should 
hâve been filed with the clerk of this court prior to the commence- 
ment of the October term, 1905, was not filed until February, 1906. 
The case, however, without allowance, and, no doubt, by inadvertence, 
was placed upon our docket for March term, 1906, and when there 
reached, we declined to hear argument upon it, for the reason that 
the persons entitled to be heard in support of the order appealed from 
had not been .cited to appear, and were in fact not before the court. 
Thereupon, the appellant filed a motion that a citation to those per- 
sons, as well as to the Limestone Natural Gas Company, should issue 
from this court; and subsequently, viz., on April 9, 1906, presented 
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a pétition praying "an order allowing and confirming the filing of hls 
said appeal as of tîiè 6th day of February, 1906, nunc pro tune." 

After careful considération of the able argument which has been 
submitted in their support, we find it impossible to sustain this motion 
and pétition. The defects which they seek to remedy are now past 
cure. Section 11 of the act to establish Circuit Courts of Appeals, 
approved March 3, 1891, 26 Stat. 829, c. 517 [U. S. Comp. St. 1901, 
p. 553], requires that an appeal such as this must be taken and sued 
out within six months after the entry of the order sought to be re- 
viewed; and rule 16 (90 Fed. cHx, 31 C. C. A. dix), to wliich we 
hâve referred, but enforces the spirit of this requirement in imposing 
upon the appellant the duty "to docket the case and file the record 
thereof with the clerk of this court by or before the return day, 
whether in vacation or in term time." Yet we are asked to award 
a citation, which might hâve been obtained, as of course, about a year 
ago, to compel the appearance of parties who are not now before this 
court, at its October term of 1906, in a case which ought to hâve 
been ready for hearing at the October term of 1905. 

We are clearly of opinion that this ought not to be donc, but that, 
on the other hand, the appeal, in view of the facts that hâve been 
mentioned, should be dismissed, and therefore it is so ordered. 



MACKBNZIE v. BARRETT, Sherlff. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1906.) 

No. 1,178. 

Habeas CoBf^QS — Fedeeai. Coubts — Interférence with Peocess of Stâtk 

COUETS. 

Except under unusual and extraordlnary circumstances, a fédéral court 
will not Issue a wrlt of habeas corpus for the release of a person held 
under process Issued by a state court in a civil case, on the ground 
that such court was wlthout jurlsdiction in the partlcular suit, where It 
has jurlsdîction over such suits In gênerai. 

[Ed. Note. — For cases in point, see vol. 25, Cent. Dig. Habeas Corpus, § 43. 

Jurisdictlon of fédérai courts on habeas corpus, see note to In re Huse, 
25 G. C. A. 4.] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Upon the pétition of appellant, averring that he was unlawfully 
held in the custody of appellee under a writ of ne exeat, issued from 
the Circuit Court of Cook County, in the State of Illinois, and the 
return of appellee that he held appellant in custody under and by 
virtue of a surrender on a ne exeat bond, the order appealed from was 
entered by the Circuit Court, denying the pétition, discharging the 
writ, and remanding appellant to the custody of the sheriff. 

The further facts are stated in the opinion of the court. 

See 141 Fed. 9G4. 

John M. Dufify, for appellant. 
Edwin Bebb, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 



MACKENZIE V. BARRETT. 955 

GROSSCUP, Circuit Judge. This suit grows out of a suit in the 
Circuit Court of Cook County by one Grâce Mackenzie, wife of appel- 
lant, against appellant for separate maintenance and support, the péti- 
tion in that suit averring that appellant abandoned his wife in Chicago, 
in the state of Illinois, and that appellant is now a résident of the state 
of Idaho, having property in that state, but having no property in Illi- 
nois; and praying for separate maintenance and support of herself and 
child, and for such other and further relief in the premises as the 
€quities in the case may require. 

Ancillary to this pétition, the wife filed another pétition showing 
that she had no means of support; that appellant had means amount- 
ing to one hundred thousand dollars, ail outside of the state of Illi- 
nois ; that appellant was then in the city of Chicago, but would 
immediately return to the state of Idaho if not served with the process 
of the court, thereby leaving the petitioner without security for any 
decree or order in the way of alimony or otherwise that the court 
might grant; and praying the writ of ne exeat And upon this pé- 
tition the writ was issued, and bonds fixed at the sum of ten thousand 
dollars, afterwards reduced to four thousand. 

Thereafter such proceedings were had in the separate maintenance 
suit — appellant appearing at the hearing — that an order was entered 
requiring appellant to pay to his wife the sum of fifteen dollars per 
week, and the further sum of one hundred dollars for solicitors' fées ; 
whereupon, to obtain his release from the obligation of the ne exeat 
bond, appellant began a habeas corpus proceeding in the Circuit Court 
of Cook County; which being denied, the pétition under review was 
filed in the Circuit Court of the United States — the contention of ap- 
pellant being that the légal conséquences of the ne exeat bond de- 
prived him of his liberty and property without due process of law. 

The statutes of Illinois provide that a wife, deserted by her hus- 
band without her fault, may hâve a right of action for separate main- 
tenance; the suit therefor to be brought in the county where the hus- 
band résides, or, if he shall bave moved from the county where the 
abandonment took place to some other county in the state, then in the 
county where the abandonment took place; and under the peculiar 
phraseology of this statute it is insisted, that appellant having moved, 
not to some other county in the state, but to another state, a separ- 
ate maintenance suit can not be maintained in the county where the 
abandonment took place. Admittedly had the husband moved from 
Chicago, where the abandonment took place, to some other county in 
the state of Illinois, the Circuit Court of Cook County would hâve 
jurisdiction; but the removal having been to another state, the court 
is said to be without jurisdiction. And upon this postulate, it is ar- 
gued that the separate maintenance suit, with its accompanying writ 
of ne exeat, detains the appellant under a void process, because issued 
from a court wholly without jurisdiction. Another ground urged is, 
that the writ of ne exeat was issued at a time when appellant's présence 
in Chicago was in pursuance of a subpœna to attend the criminal 
court of Cook County. 
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Whether the appellant, being hère under subpœna, was exempt 
from arrest under the writ of ne exeat, we need not décide. Nor 
need we décide whether, under the statutes of Illinois, a person resid- 
ing out of the state, is liable to suit for separate maintenance in the 
county where the abandonment took place; for the state court, admit- 
tedly having gênerai jurisdiction over ail suits for separate maintenance, 
any question as to whether the appellant was properly brought within 
the jurisdiction of the court, in the spécifie suit, is a question pri- 
marily for the state court to détermine. And the state court having 
jurisdiction of the given subject matter, including the question as to 
whether the appellant had been properly brought into the suit, a court 
of concurrent jurisdiction may not intervene, simply because the first 
court has erroneously held that the party was properly brought 
into the first case. Except under unusual and extraordinary circum- 
stances not presented by this case, the remedy from such error is by 
appeal through the state court to the Suprême Court of the United 
States. 

The order of the Circuit Court appealed from is affirmed. 



In re STERN et al. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 6, 1906.) 

No. 49. 

1. BANKBXJPTCT — ^DEFENSE OF USUET AVAILABLE TO DEBTOE'S TEUSTEE lOWA 

Statuts. 

Under the statutes of lowa (Code 1897, §§ 3040, 3041) and the provisions 
of the bankruptey aet (Act Cong. July 1, 1898, c. 541, § 57a, 30 Stat. 560 
[U. S. Comp. St. 1901, p. 3443]), the defenan of iisury is as avallable to 
the debtor's trustée In bankruptey as to the debtor bimself. 

2. Reconsideeation or Claims — CoNTEoixiNd Action bt Tetjstee. 

If the trustée refuses to move for the reconsideratlon of a claim which 
bas been allowed, when he ought to do so, he may be compelled to act or 
to permit objectlng creditors to act In his name. 
(Syllabus by the Court.) 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of lowa, in Bankruptey. 

A clalm for $9,877.64, flled against the estate of Ed. C. Brown and Noah F. 
Worth. bankrupts, by R. W. Ady, as recelver of the Sheldon State Bank, of 
Sheldon, lowa, was allowed by the référée, over the objection of certain cred- 
itors that the clalm was founded upon a usurious contract, that considérable 
payments of Illégal interest had been made thereon and that In conséquence 
the clalm should be largely dimlnished. At the request of the objectlng cred- 
itors the questions arislng upon the objection, with the évidence taken before 
the référée, were certifled to the district judge, who approved the allowance of 
the claim, but wlthout préjudice to the right of the trustée to seek a re-esam- 
inatlon thereof. The reasons asslgned by the judge for this order were : "The 
objectlng creditors In the présent case are in no manner parties or privies to 
the alleged usurious contract of the Sheldon State Bank, In no manner con- 
nected therewlth, and cannot therefore be heard to Interpose the objection of 
usury thereto. It would seem that the légal représentatives of the borrower 
mlght interpose the objection of usury the same as he mlght do. Whether or 
not the trustée in bankruptey of this estate is such a représentative, and mlght 
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interpose such objection for the purpose of preventing the allowance of Illégal 
interest in this clalm, need net be determlned, for he is not interposing such 
objection. If he shall be of opinion that the amount of Interest paid upon the 
daim in excess of the légal rate can be definitely established, and that it Is for 
the best interest of the estate to expunge the same from the claim as allowed, 
he may move before the référée to reconsider the order allowlng the clalm, 
for this purpose, and the question may be thus raised and determined." In re 
Worth (D. C.) 130 Fed. 927, 932. The trustée was then requested in writing 
by the objecting creditors to pétition the référée for a re-examlnation of the 
claim in order that the défense of usury might be interposed and the claim 
be dimlnished accordingly. The request was refused, and the objecting cred- 
itors then petitioned the référée for an order directing the trustée to comply 
wlth their request. The référée denied the prayer of this pétition, and at the 
request of the objecting creditors the matter was certified to the district judge, 
who approved the referee's action, and assigned this reason for his ruling: 
"In the former ruling of this court, the question as to whether or not a trustée 
in banlcruptcy could interpose an objection or plea of usury to the claim of a 
créditer of the banlirupt was purposely left undetermined because it was not 
then involved. Such question is not now involved, and therefore will not now 
be determined. The trustée Is in a position to know or ascertaln facts in re- 
gard to such alleged usury, and détermine whether or not It is for the best 
interests of the estate to attack the claim upon this ground. Hls détermination 
of sucU matter will not be controlled nor interfered with at the instance of 
others who hâve no right to interpose such objection or plea." 

The purpose of the présent pétition is to secure a revision of this ruling. 
The trustée and the claimant, whose claim was sought to be re-examined, 
jointly opposed the effort to secure a re-examlnation, were represented by the 
same attorney, and bave flled a joint answer to the présent pétition. The véri- 
fication appended to this answer is as follows : "W. D. Boles, being flrst duly 
sworn, déposes and says that he is and has been the attorney for the respondents 
In the matter referred to in the foregoing answer, and has had personal charge 
of sald matters from their inception, ou behalf of said respondents ; that ail of 
sald matters and things therein set forth are more familiar to this affiant than 
to either of said respondents ; that afflant has read the foregoing answer of said 
respondents, and knows the contents thereof, and that the same is true. In sub- 
stance and fact, to the Personal knowledge of afflant." 

The materlal portions of the statutes of lowa on the subject of usury are as 
follows (Code 1897) : 

"Sec. 3040. No person shall, directly or Indirectly, receive in money or in 
any other thing, or in any manner, any greater sum or value for the loan of 
money, or upon contract founded upon any sale or loan of real or personal 
property, than is in this chapter prescribed. 

"Sec. 3041. If it shall be ascertained in any action brought on any contract 
that a rate of Interest has been contracted for. directly or indirectly, in money 
or in property, greater than is authorized by this chapter, the same shall work 
a forfeiture of eight cents on the hundred by the year upon the amount of the 
principal remaining unpaid upon such contract at the time judgment is ren- 
dered thereon, and the court shall enter final judgment In favor of the plaintifC 
and against the défendant for the principal sum so remaining unpaid without 
costs, and also against the défendant and in favor of the state, for the use of 
the scbool fund of the county in which the action is brought, for the amount 
of the forfeiture; and in no case where unlawful interest is contracted for shall 
the plaintifC hâve judgment for more than the principal sum, whether the un- 
lawful Interest be incorporated with the principal or not." 

W. T. Alden (R. M. Hunter and W. P. Briggs, on the brief), for 
petitioners. 

J. F. McGee (W. A. Lancaster and W. D. Boies, on the brief), for 
respondent. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 
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VAN DEVANTER, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

While it is well settled by the décisions of the Suprême Court of 
lowa that the défense of usury under the statutes of that state is 
Personal to the debtor and may not be interposed by a stranger to 
the contract, no décision of that court has gone so far as to hold 
that the défense is not open to the debtor's administrator, exécuter, 
guardian, trustée in bankruptcy, or liite légal représentative. No 
question is presented, therefore, as to the efïect to be given to such a 
décision in proceedings under the national bankruptcy act, and we 
are at liberty to follow the rule which we deem to be sustained by 
the better reason and authority; that is, that the défense of usury is 
as available to the debtor's trustée in bankruptcy as to the debtor him- 
self. Brandon v. Pâte, 2 H. Bl. 308; Brandon v. Sands, 2 Ves. Jr. 
513; Gray V. Bennett, 3 Metc. (Mass.) 533; Tamplin v. Wentworth, 
99 Mass. 63; Monongahela Nat'l Bank v. Overholt, 96 Pa. 327; 
Wheelock v. Lee, 64 N. Y. 343 ; Barbour v. National Exchange Bank 
<Ohio) 13 N. E. 5; Crocker v. National Bank, 4 Dill. 358, Fed. Cas. 
No. 3,397; Wright v. National Bank, 30 Fed. Cas. 673 (No. 18,078) ; 
In re Prescott, 19 Fed. Cas. 1386 (No. 11,389) ; Tiffany v. Boatman's 
Institution, 18 Wall. 375, 390, 31 L. Ed. 868; In re Kellogg, 57 C. C. 
A. 547, 121 Fed. 333. 

On principle a daim not enforceable against the bankrupt ought 
not to be enforceable against his estate in the hands of his trustée, and 
such, we fhink, is the implication and effect of the bankruptcy act. 
Thus, section 57a (Act July 1, 1898, c. 541, 30 Stat. 660 [U. S. Comp. 
St. 1901, p. 3443]) requires the proof of claim to set forth that the 
sum claimed is justly owing from the bankrupt to the créditer ; sec- 
tion 7 (30 Stat. 548 [U. S. Comp. St. 1901, p. 3434]) requires the 
bankrupt to examine the correctness of ail proofs of claims filed 
against his estate, to immediately inform his trustée of any atternpt 
by a creditor to évade the provisions of the act, and, in case a faJse 
daim is proved against his estate, to disclose that fact immediately 
to his trustée; and section 70a (30 Stat. 565 [U. S. Comp. St. 1901, 
p. 3451]) déclares that the trustée shall be vested with ail powers 
which the bankrupt might hâve exercised for his own benefit. The 
significance of thèse provisions, especially of those which enable the 
trustée to employ both the knowledge and the powers of the bank- 
rupt, is obvious. 

In respect of opposing the allowance of daims, and moving for their 
reconsideration after they hâve been allowed, the trustée is not bound 
to complv with every request preferred by objecting creditors, irre- 
specti^^e bf its merits; nor is he clothed with absolute discrétion to 
refuse. As the représentative of the estate, he is bound to exercise 
his judgment and to act for the best interests of ail concerned, but 
subject to the supervising power of the référée and the district 
judge. He does not act judicially, but only administratively, and, 
if he refuses to oppose a daim or to move for its reconsideration 
when he ought to do so, he may be compelled to act or to permit 
the objecting creditors to act in his nanie. Chatfield v. O'Dwyer, 42 
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C. C. A. 30, 101 Fed. 797; In re Lewensohn, 57 C. C. A. 600, 131 
Fed. 538;_In re Baird (D. C.) 112 Fed. 960. 

In passing the order, now sought to be reviewed, the learned dis- 
trict judge omitted a duty of supervision which cannot be put aside 
and accorded to the action of the trustée a measure of considération 
to which it is not entitled. Particularly is it apparent that the trus- 
tee's action was accorded undue considération, when it is considered 
that from the inception of thèse proceedings he was represented and 
presumably advised by counsel who was also representing the crédit- 
er whose claim was challenged. Of course, this ouglit not to hâve 
been, no matter what may hâve been the belief of counsel respecting its 
propriety. The interests of the créditer were adverse to the banlcrupt 
estate, with the protection of which the trustée was charged, and 
were in conflict with the interests of others who were represented 
by the trustée. Gray v. Grand Forks Mercantile Co. (C. C. A.) 138 
Fed. 344. The situation, therefore, forbade any presumption or 
assumption that the trustee's refusai to move for a reconsideration 
proceeded from a correct conclusion. 

Other questions were urged upon us in argument which will not 
be noticed at this time, because they hâve not been considered in the 
District Court and may not arise in the further progress of the case. 

The order complained of is vacated, and the case is remanded to 
the District Court, with instructions that such further proceedings 
be had upon the last certification of the référée as may not be in- 
consistent with tlie views herein expressed. 



ILLINOIS CENT. E. CO. v. ACKERMAN. 

(Circuit Court of Appeals, Eighth Circuit Anril 10, 1906.) 

No. 2,157. 

RATLKOADS INJUEY OF PEESON AT CROSSIWG CONTEIBUTOET NEQUGENCE. 

Plaintiff's intestate drore an express wagon upon a street crossing over 
defendant's railroad in front of a string of freiglit cars which were be- 
Ing baclied along a side tracli, and was struck by such cars and liilled. 
He was well acquainted with the crossing, where there were six parallel 
traclîs In quite constant use. The accident occurred in the daytime, and 
from any point within 50 feet from the tracks, he could hâve seen along 
them in the direction from which the cars were coming for 400 feet, yet he 
drove slowly and weut upon the tracks without stopping. The cars were 
moving at a speed of from 5 to 12 miles an liour. Held, that coneeding de- 
fendant's négligence in respect to the speed of the cars, and the absence of 
signais, deceased was guilty of négligence in failing to look or listen bo- 
fore driving on the crossing whicli directly contributed to his death and 
precliided a reeovery theretor. 

[Ed. Note. — For cases in point, see vol. 41, Cent Dig. Railroads, §§ 
1043-1056.] 

Same — ^Anticipatinq Négligence of Pebson Injueed — "Last Chance" 
RiTu:. 

The rule which holds a railroad company liable for the injury of a per- 
son on its tracks because of the failure of those in charge of its train ta 
exercise due eare to prevent such injury, notwithstanding the négligence 
Of the person injured, applies only where such employés had reason to 
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know of such négligence and the danger therefrom In tlme to prevent the 
Injury. It bas no application to a case where the person Injured de- 
liberately drove upon the track at a Crossing in the daytime immediately 
in front of moving cars which he should hâve seen In the exercise of 
ordinary care, those in charge of the cars being justlfled In supposlng that 
he did see them, and would stop as was customary until they had passed, 
up to the tlme when he actually drove upon the track, and It was too 
late to stop them. 

[Ed. Xote. — For cases in point, see vol. 41, Cent. Dlg. Railroads, §§ 
109«>-1099.] 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

Action by the administratrix to recover damages for the death of 
her intestate alleged to hâve been caused by the negUgence of the rail- 
road Company. Trial to a jury folio wed by a verdict and judgment 
for the plaintiff. 

W. J. Knight (J. M. Dickinson, on the brief), for plaintiflf in 
error. 

D. J. Lenehan (L. H. Hurd, on the brief), for défendant in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. There vi^as substantial évidence of the 
négligence of the railroad company in respect of the speed of the 
cars and the absence of signais, and the verdict of the jury in favor 
of the plaintiflf precludes further inquiry into that matter. But the 
négligence of the railroad company did not absolve the deceased from 
his duty to look and listen before venturing upon the track, and the 
évidence conclusively shows that by his failure to perforni that duty 
he was guilty of négligence contributing directly to his death. 

The employés of the railroad company were engaged in pushing 
seven freight cars southward toward a much travelled street in Du- 
buque, lowa, crossing which were six railroad tracks operated as part 
of the main line and yards of the company. The engine was upon the 
north end of the string of cars and was moving backwards. There 
was a brakeman on the car next to the engine but none near the end 
of the cars nearest the crossing. No flagman was stationed at the 
crossing. The deceased was 23 years of âge, intelligent, and in full 
possession of his faculties. He was and had been for more than a 
year in the service of Wells, Fargo & Co., as the driver of an express 
wagon. He was thoroughly familiar with the railroad crossing, was 
accustomed to drive over it several times each day, and knew of the 
fréquent passage of trains and the movement of cars in switching. 
The horse attached to the wagon was tractable, gentle, and easily con- 
trolled. The accident occurred in the daytime. The deceased drove 
eastward upon the south side of the street and slowly approached the 
railroad tracks. At no time prior to the moment of collision was 
the horse moving at such speed as would hâve prevented the deceased 
from stopping him almost instantly. The hood of the wagon top 
projected about 13 inches beyond the driver's seat, and the side cur- 
tains were down, thus preventing the deceased and the brakeman 
next to the engine from seeing eadi other so long as they maintainea 
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their respective positions. As the deceased neared the tracks there 
was to his right the passenger station of the railroad company and to 
his left, northward, in the direction from which the cars were ap- 
proaching was a wide open space across which there was an unob- 
structed view for a long distance. A single illustration will suffice 
upon this subject. A look to the northward when the deceased was 
50 feet from the point of collision on the second track, would hâve re- 
vealed to him the approaching cars at any point within more than 400 
feet. No danger whatever would hâve menaced him had he exercised 
any fair degree of care for his own safety. The speed of the train 
was variously estimated at from 5 to 12 miles an hour. The brake- 
man and the fireman observed the wagon as it slowly approached the 
track upon which they were about to move, but supposed that the 
driver would drive up close and stop as was the custom. Instead 
of stopping, the deceased drove immediately in front of the ap- 
proaching cars, he was thrown from the wagon under the wheels of 
the cars and received injuries that resulted in his death. 

This would appear to présent a case of négligence upon one side and 
such contributory négligence upon the other as precludes a recovery. 
But the plaintiff was permitted to recover in the trial court upon the 
theory that the employés of the railroad company, having perceived 
that the deceased was about to drive upon the track, and was not at 
the time using his sensés of sight and hearing to discover his danger, 
did not then exercise reasonable and ordinary care to prevent the acci- 
dent. In other words, the court announced the rule of law some- 
times called the "last chance" doctrine which has been developed from 
the case of Davies v. Mann, 10 Mees. & W. 546, and the jury found 
that the facts justified its application. 

We need not discuss this rule and its proper limitations nor the 
cases in which it has been applied, for we are clearly of the opinion 
that in no admissible view is it applicable to the case at bar. The évi- 
dence before the jury did not justify a finding that the employés of 
the railroad company perceived that the deceased was about to drive 
upon the track before the very moment he did so and then it was too 
late to avert a collision. One of the plaintiff's witnesses said that 
the horse was walking so slowly he thought the deceased was going 
to stop, and the fireman and brakeman testified that the expressmen 
were in the habit of driving up close to the track and then stopping 
until the cars passed by. It is true that they did not see the deceased 
because of the drawn curtains of the wagon top; but even so, the 
deceased without being observed by them could himself hâve seen 
more than two hundred feet of the string of approaching cars, and 
that would hâve been sufficient for his purpose. Nor was the de- 
ceased required to look and listen at any particular point in his 
journey toward the tracks. The duty imposed upon him by law 
would hâve been fully discharged had he looked and listened at any 
point sufhcient for the purpose before actually venturing into danger. 
The men upon the train were not obliged under the circumstances to 
anticipate his négligence. They could very well hâve assumed either 
that he knew of the approach of the cars and intended to stop at the 
144 F.— 61 
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custômary safe distancé ôr that he would look when near the track 
atid then stop before going upon it They did net know that he was 
inàttetitive and absent minded, nor did they know of his purpose to 
continue his bnward course. He was not in a place of danger until 
it wà^ too late to prèvent the accident. The négligence of the em- 
ployés of the railroad Company and that of the deceased were con- 
current and continuous down to the very moment of the collision, and 
there is no room for the contention that the négligence of the latter 
should bë regarded as a known condition upon which the négligence 
of the former subsequently operated. The request of the railroad 
company for a directed verdict should therefore hâve been granted. 
The judgnient of the Circuit Court is reversed, and the cause re- 
manded, With direction to grant a new trial. 



MOORB: y. UNITED STATES. 

(Circuit Court of Appeals, First Circuit March 15, 1906.) 

No. 604. 

Peejùrt-hIkdtctment fob Makino Fai,se Oath in Naturalization Peoceed- 

An indictœent under Bev. St S 6395 [TJ. S. Coœp. St 1901, p. 3654], 
charging tljat défendant mafle a false affidavit before a notary public 
"in a Ijî'aceeding for naturaliza;tion" then and thèré perlding in a stated 
court "tonelilng the matters In issue and materlal In sald proceedlngs," 
cannot be eonstrued to charge the making of the affidavit "under or by 
vlrtue of afty law relating to the ïnaturalization of : altens," wlthin the 
flrst clause of said section, but çlearly charges the offense under the 
second clause, and Is not sustained lày évidence showlng that the affldfivlt 
was niaflè; before the proceèdlng was Instituted. 

In Error to the Circuit Court of' the United States ïor the District 
of Rhode Island. 

Walter H. Bàrney (Barney & Lee, on the brief), for plaintiff 
in error. 

Charles A. Wilson, U. S. Atty. 

Before ÇOLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This. indictment, on which a verdict 
was returned against the plaintifï in èrror, was as follows: 

"In the pireult Court of the United ^tates, in and for the district afore- 
sald, at the May term thereof, A. D.' 1905, the grand jurors of the United 
States, impanelëd, sworn, and charged at the term aforesaid, of the court 
afbresaid, on théir oath présent, tliat George K. Moore. to wit. on the lOtli 
day of November, in the year of our Lprd nineteenhundred and two, in the 
said district and wlthin tjje jurisdiction: of said court, in a proceeding for 
naturalizationi, of one Setrak G. Mopmjian, then and there in the Common 
Pleàs Division of, the Suprême Court oï the state of Rhode Island, in and 
for the cotintyof Providence pendlngjiknowingly and falsely before Alfred 
O. Makeej a notary public in and for the county of Providence, in said state 
of Rhode ,Islan<l, duly qualifled and authorlzed:to admlnister oaths to persons 
making afBdavlts in procee4ings for naturallzation, did make a false affldavit 
tôuching' thé matters In issùè, a'nd materlal in said proceedinas for the natu- 
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ralization of said Setrak G. Moorn.iian ; in this, to wit, that he, tlie said George 
K. Moore, In sàid affidavit falSely swore that he, sald Seti-ak G. Moom.iian, had 
resided In Providence, in the sald state of Rhode Island for seven years last 
past, whereas In truth and In fact, the said Setrak G. Moomjian was at the 
date aforesaid, to wit, on the lOth day of November, A. D. 1002, a résident of 
the f onmionwealth of Massachusetts, to wit, the city of Worcester. in the county 
of Worcester, and was not a résident of the state of Rhode Island, nor had 
he been such résident for a period of more than one year next before the said 
lOth day of November, A. D. 1002. And the grand jurors aforesaid, on their 
oath aforesaid, further présent that said affidavit so as aforesaid made by said 
George K. Moore, was false and untrue, and was by the said George K. Moore, 
known to be so false and untrue at the tinie of the inaking thereof, 
and that the said George K. Moore therein swore falsely to the résidence of said 
Setrak G. Moomjian, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the United States," 

The indictment is based on section 5395 of the Revised Statutes 
{U. S. Comp. St. 1901, P. 3654]. It will be noticed that it allèges 
that the offense was committed in proceedings pending in the Com- 
mon Pleas Division of the Suprême Court of the state of Rhode 
Island ; but the proofs showed that the afSdavit was taken before Al- 
fred O. Makee, a notary public, on the lOth day of November, while 
the application for naturalization was not sworn to, nor filed in the 
Common Pleas Division, until the llth. Therefore the plaintiiï in 
error claims that, as the affidavit was sworn to on the day before the 
application was filed, the proofs necessarily contradicted the alléga- 
tion that proceedings were pending in the Common Pleas Division, 
and disclosed a fatal variance. 

The statute describes two distinct offenses, to the extent, at least, 
that the circumstances under which an offense may be committed 
may présent it in two différent ways. The first branch relates to 
oaths or affidavits, "made or taken under or by virtue of any law re- 
lating to the naturalization of aliens," without the expression of any 
limitation as to the place or time where or when made or taken; and 
the second extends to "any proceedings under such laws," and may 
well be understood to include every one who testifies falsely in any 
such proceedings, whether by affidavit "taken under or by virtue of 
any law relating to naturalization," or orally in open court, or other- 
wise in accordance with the usual practice. It may be that this second 
branch of the statute has especially in view proceedings in a judicial 
tribunal, but, probably, the first branch is not thus limited. In this 
connection, we call attention to oaragraph 3 of section 2165 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 1330], relating to natural- 
ization. This closes, "but the oath of the applicant shall in no case 
be allowed to prove his résidence." The affidavit of the plaintiff in 
error related to the résidence of such an applicant, and it covered the 
requirement of the closing words of that paragraph. Therefore, in- 
dependently of any question whether the affidavit might be said to 
hâve been "taken under or by virtue of" the gênerai provisions of 
the statutes relating to naturalization, it had such spécial relation to this 
paragraph that it may, perhaps, be particularly said to hâve been 
taken in acordance with the first branch of section 5395 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 3654], as we hâve explained 
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it, although taken out of court and before a notary public, and before 
formai judicial proceedings had commenced. 

The only claim made in the Circuit Court, so far as the record 
shows, is that there was a variance such as we hâve described, and the 
case before us resta entirely on this alleged variance. It follows that 
no advantage can be taken before us on account of any defect of 
pleadings, either in the way of uncertainty, duplicity, or inconsistency, 
and, in fact, no attempt is made in that direction. Consequently, we 
hâve endeavored to prune this indictment of everything relating to 
alleged proceedings pending in the Common Pleas Division of the Su- 
prême Court, 80 as to leave it, if it could be donc, sufïicient to de- 
scribe an offense committed before a notary public under the first 
branch of the statute in question as we hâve explained it. If this 
could be accomplished, it would be permissible under the circum- 
stances, because, as there was a gênerai verdict, it is to be assumed 
that the jury found ail the allégations of the indictment true, and 
because, further, as we hâve said, as the case cornes before us, no 
advantage could be taken of any mère defect in the way of un- 
certainty, duplicity, or ' inconsistency ; so that, under thèse circum- 
stances, surplusage might be' strickén out with a free hand. 

The condition of the record as to uncertainty, however, relates to 
the indictment is it now stands, and would not permit us, to the préju- 
dice of the plaintifî in error, to introduce other uncertainties than 
those which now appear, as no such other uncertainties can be held 
to hâve been waived by the défense. Certainly, we cannot exercise 
the power of striking out surplusage to such an extent as not to leave 
standing sufïîcient to inform the plaintiiï in error of the nature and 
the cause of the accusation. A careful scrutiny of the indictment has 
enabled us to find no manner in which surplusage can be strickén out 
without leaving some qualifying word, Connecting what remains with 
,the alleged proceedings in the Common Pleas Division of the Su- 
prême Court; and such qualifying words, of course, cannot be re- 
garded as surplusage. We refer by thèse expressions to such words 
as "the matters in issue," and the word "said" before the words "pro- 
ceedings for the naturalization," etc. 

In prosècutions for perjury, and in prosecutions akin thereto, it is 
a fundamental rule that an indictment must show that the tribunal 
before which the offense is alleged to hâve occurred had jurisdiction 
over the issue tb which it related. It is also a fundamental rule that 
it is not sufficîent to allège in gênerai terms that the tribunal named 
had jurisdiction over the issue alleged to hâve been involved, be- 
cause such an allégation includes matters of law as well as fact, while 
it is the duty and right of the court before which an indictment is pend- 
ing to be so . far advised of the f acts that it can détermine for itself 
whether the issue was of such a character as to give the tribunal 
named jurisdiction thereof, and such as to render the alleged offense 
material thereto. Consequently, yariances in thèse particulars are 
generally fatal. 

In the présent case, after ail attempts to remodel the indictment by 
striking out surplusage, it remains entirely clear that the pleader under- 
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stood that proceedings were in fact pending in the Common Pleas 
Division of the Suprême Court, and aimed his indictment accordingly, 
and that he had no intention of alleging an offense by an aiîSdavit 
taken before a^notary public, except as incidental to proceedings thus 
pending. He seems to hâve mistaken the facts, and must abide the 
conséquences of the mistake. Whatever may be said ordinarily with 
regard to the mère détails of the description in an indictment of the 
tribunal, and of the issue pending therein, concerning which the 
offense is alleged, it is certain that the nature of the allégations with 
référence to an affidavit made in contemplation of proceedings after- 
wards to be taken are so essentially différent from allégations with 
référence to proceedings which hâve already been taken in a judicial 
tribunal that an indictment for the one, followed by proofs of the 
other, créâtes a fatal variance. Therefore it is clear that the plaintiff 
in error must prevail. 

The judgment of the Circuit Court is reversed, the verdict is set 
aside, and the case is remanded to that court for further proceedings 
in accordance with law. 



SALEM NEWS PUB. CO. v. CALIGA. 

(Circuit Court of Appeals, First Circuit. Marcli 8, 1906.) 

No. 613. 

1. WlTNESSES CONTEADICTION OF COIXATEEAI. StATEMENTS DiSCEETION OF 

OODET. 

The admission of évidence to contradict statetnents made by a witness 
on cross-examination relating to a collatéral matter Is within tlie dis- 
crétion of the trial court 

[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, §§ 1272, 
1273.] 

2. EvinENCE — Hkaesay — Action foe Libei,. 

In an action for libel, the testimonj' of a witness to conversations with 
third persons, in which sueh persons stated that they had read the 
alleged libelous article, and the impressions made by it on their minds 
is hearsay and incompétent eitlier npon tlie question of damages generally, 
or to show publication of the extent of circulation. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Nathaniel N. Jones (John H. Casey and Ernest Foss, on the brief), 
for plaintiff in error. 

Alfred W. Putnam (Joseph K. Hayes, Jr., on the brief), for de- 
fendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. This is an action for alleged libel through 
the publication of an article concerning a picture known as "The 
Guardian Angel." The picture was the work of the défendant in 
error, a Boston artist, and had a place at the exhibition of the Society 
of American Artists at the Art Institute in Chicago. The alleged 
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libel résides in a publication which caused i^ to be believed that the 
picture. was inot an original, work, but one copied from an earlier 
picture by Àbbot H. Thayer. , 

One assignment on which the plaintifï in error relies relates to its 
offer to proveparticulars relating to the clainiç, and the pleadings in 
a pending but, untried case against the Boston Journal for a publi- 
cation of the same alleged libelous matter. The défendant had been 
permitted at the trial to cross-examine the plaintifï at length about 
the Boston Journal publication, as well as about a Chicago publica- 
tion, with a view of showing how thèse matters afïected his mind. 
The offer to show the $25,000 ad damnum in the Boston Journal suit 
was for purposes of contradiction; the witness having said that the 
Boston publication did not afïect his mind as much as that of the 
Salem; publication. It is not perceived that such proof s would hâve 
had any particular weight as contradictory matter under the circum- 
stances. But, however that may be, the matter related to a collatéral 
situation which was developed upon cross-examination to discrédit 
the witness, This being so, it was within the discrétion of the trial 
court to say how far it should go in this particular case, and, if it were 
a question to be reviewed hère, we should say the défendant was 
given sufficient latitude. 

The remaining assignments of error, and the ones- on which prin- 
cipal reliance is based, relate to the testimony of the wife of the plain- 
tiff below as to what her friends, âcquaintances, the tradespeople, 
and the postman in Salem said about the publication and the 
picture. In this respect the plaintifï's wife was permitted to refer 
to conversations with thèse 'people in which. they asked whether the 
publication was true, and whether the picttlre was like Mr. Thayer's 
"Guardian Angel " whether Mr. Thayer had a "Guardian Angel," 
and in which they said wherè they had seen her husband's "Guardian 
Angel," and the conversations covered varions other statements re- 
lating to the publication in question and to her husband's picture. 

Spécial stress is laid upon the objection which directs itself against 
the particulars of a conversation with one Mrs. Emerton, ànd of a 
conversation with a Mr. Coolidge in which the plaintifï's wife stated 
what they said about where they read the publication, and what 
they thought about it. The plaintifï's wife stated that her conversa- 
tion with Mrs. Emerton was the summer before; that Mrs. Emerton, 
who was a philanthropist and one of the art patrons, told her that 
she was away at the time tliat the paper was sent to her, and that she 
said: 

"Mrs. Caliga, how bas It ever corne out? I never heard the outeome of 
It ail or any explanation of it, and only a week ago we were told about It 
and t\'e wondered how it had ever been proven whether there was a similar 
picture of Mr. Thayer." 

And'when asked as to her conversation with Mr. Coolidge, she said 
th^t she remembered it: 

"It was this summer, or rather in the summer, and he éâld tkat he was in 
Oapri, Italy, SEendingBomç months there, and the paper came there, and he 
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sald, 'Of course I read It and was very interested and I wondered If It was 
true, but I hâve never seen anythtng slnee about It- I never heard any con- 
tradiction of it, and never liappened to see or hear how Jt was.' " 

There was some question at the arguments as to the ground cov- 
ered by the exceptions taken at the trial, but as we dispose of the 
case upon the ground that the testimony of the plaintifï's wife in- 
volved hearsay, and as the objection was distinctly noted upon that 
ground, we need not trouble ourselves with any questions as to the 
gênerai scope of the exceptions. 

If the subject-matter and the particulars of the conversations re- 
ferred to were compétent under the pleadings upon the question of 
damages, which we do not décide, or if compétent for the purpose 
of showing publication or the extent of circulation, the statements 
should hâve come under oath from the persons named. The efïect 
of the testimony of the plaintifï's wife was to introduce into the case 
unsworn, substantive évidence consisting of prejudicial déclarations 
of third parties. 

It is often said that the hearsay rule excludes evidentiary déclar- 
ations of third parties not made under the sanction of an oath, and 
about which there is no opportunity to cross-examine to test their 
sincerity, accuracy, or completeness. 

Without considering at ail whether in some possible aspect in a 
trial for libel testimony tending to show the currency of the libel and 
the gênerai neighborhood comment might become admissible 
(O'Toole V. Post Printing & Pub. Co. [Pa.] 36 Atl. 388, 289; Rice 
v. Cottrel, 5 R. I. 340, 343 ; Nott v. Stoddard, 38 Vt. 25, 30, 88 Am. 
Dec. 633), we think that déclarations like those in question were 
hearsay, and, if the subject-matter and the particulars of the conver- 
sations were something the jury were entitled to consider under the 
circumstances of this case, that the défendant should hâve had the 
supposed benefits of cross-examination. 

So far as we hâve seen, the authorities do not présent any reason- 
ing for or against the application of the hearsay rule in actions for 
libel, but apparently and without question treat déclarations and the 
particulars of conversations like those under considération as hearsay, 
and as not within any of the exceptions to the gênerai hearsay rule. 
18 Am. & Eng. Encyc. of Law, 1080; Sanford v. Rowley, 93 Mich. 
119, 122, 53 N. W. 1119 ; McDuff v. Journal Co,, 84 Mich. 1, 8, 47 
N. W. 671, 23 Am. St. Rep. 673; People v. Thornton, 74 Cal. 483, 
486, 16 Pac. 244; Putnam v. Press Publishing Co., 62 N. Y. Supp. 
110, 46 App. Div. 600; Walker v. Meetze, 2 Rich. Law (S. C), 570- 
573; Simpson v. Wiley, 4 Port. (Ala.) 215, 222. 

The judgment of the Circuit Court is reversed; the verdict is set 
aside; the case is remanded to that court for further proceedings not 
inconsistent with this opinion; and the plaintifif in error recovers its 
costs of appeal. 



963 144 FEDBBAIi REPORTER. 

WONG SANG V. UNITED STATES. 

WONG DBN V. SAME. 

(Circuit Court of Appeals, First Circuit January 12, 1906.)' 

Nos. 622, 623. 

APPEAL and ERBOR — DiSMISSAL— Failube to Enteb Appeai» 

Where an appellant fails to enter the appeal and file the transerlpt on 
or before the return day of the citation, as required by rule 16 of the 
Circuit Court of Appeals (90 Fed. iv, 31 C. C. A. Iv), the nppellee is en- 
tltled on pétition to hâve the case docketed and dlsmlssed, as provlded 
by sald rule. 

[Ed. Note. — For cases lu point, see vol. 3, Cent Dlg. Appeal and Er- 
ror, S 3129.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Thèse were appeals from judgments of the District Court (143 Fed. 
14Î'), denying pétitions for writs of habeas corpus. Appellants having 
failed to enter the appeals on or before the return day of the citations, 
as required by rule 16 of the Circuit Court of Appeals (90 Fed. Iv, 31 
C. C. A. Iv), on pétition of the United States the cases were each 
docketed and dismissed. 

William H. Garland, Asst. U. S. Atty. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 
PER CURIAM. Docketed and dismissed. 



WONG SANG V. UNITED STATES. WONG DEN v. SAME. WONG OHOW 
V. SAME. GOON YIN v. SAME. 

(Circuit Court of Appeals, First Circuit March 9, 1906.)j 

Nos. 630, 631, 632, 633. 

AUENS — Exclusion or Chinesb — Review or Décision bt Courts. 

Lee Lung v. Patterson, 186 U. S. 168, 22 Sup. Ct 795, 46 L. Ed. 1108, 
held to apply to the effect that the décision of the immigration ofBcers re- 
fuslng to permit a Chinese allen to enter the United States after a 
hearlng had In accordance with the acts of Congress cannot be revlewed 
by the courts In habeas corpus proceedings, although Instltuted by one 
domlciled and entltled to remain In the United States who sets up the 
clalm that the person excluded Is hls mlnor son and Invokes the Juris- 
dictlon of the court in hls own rlght. 

[Ed. Note. — For cases In point see vol. 2, Cent Dlg. AUens, §§ 95, 103. 

Citizenship of the Chinese, see notes to Gee Fook Slng v. United States, 
1 C. C. A. 212 ; Lee Slng Far v. United States, 35 C. C. A. 332.] 

Appeals from the District Court of the United States for the District 
of Massachusetts. 

For opinion below, see 143 Fed. 147. 

Harvey H. Pratt, for appellants. 
William H. Garland, Asst. U. S. Atty. 

Before COLT, PUTNAM, and LOWELL, Circuit Judgea. 
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PUTNAM, Circuit Judge. Thèse appeals relate to four Chinese 
aliens who were ordered by the Commissioner of Immigration for the 
District of Massachusetts to be deported. The petitioner in each 
claims to be the father of one of the Chinamen thus ordered deported, 
and also that the latter is under the âge of 31 years. Each appellant 
petitioned the District Court for a writ of habeas corpus, which was 
denied, and thèse appeals followed. 

It must be conceded that each order of déportation was conclusive 
unless on the single point which is made hère. As we hâve said, 
each of the respective petitioners claims that the person ordered to 
be returned is his son, and is under the âge of 21 years; but it was 
found otherwise by the Commissioner. Each claims that he is a 
lawful résident of the United States, and a merchant doing business 
therein, and that, as such, he is entitled, under the common law of 
the United States, to the custody and services of his minor children; 
and each further puts his case as foUows: 

"While the findlng of fact made by the Immigration offlcer at the port of 
Boston may be due proeess of law as against the minor children themselves 
seeliing to land, it is not and cannot be due proeess of law which Is binding 
upon the fathers of thèse children who were in nowise party to the proceedings 
had by the immigration commissioner, who, under the Chinese exclusion acts 
and the treaty of 1S94, are entitled to the care, custody. company, services, 
and control of their minor children, and wtio under the treaty and the statutes 
are to hâve the same benefit of ail the laws of the land guaranteed to a native 
or the most privileged alien. They were then entitled to the writ of habeas 
corpus," 

This asserts a right under the amendments to the Constitution, but, 
under settled ruies, no constitutional question is left to thèse petitioners. 
The only questions which can ever arise are under the statutes or the 
treaties with China. In United States v. Lim, 176 U. S. 459, 20 Sup. 
Ct. 415, 44 L. Ed. 544, where the issue was as to the right of the 
wives and minor children of Chinese merchants domiciled in this 
country to enter the United States, a mère question of law was ii.- 
volved; but thèse appeals stand in the same class with Lee Lung v. 
Patterson, 186 U. S. 168, 22 Sup. Ct. 795, 46 L. Ed. 1108. There the 
moving party was the husband and father of the alleged wife and 
child who had been ordered deported, and he was himself entitled to 
remain in the United States. He applied for a writ of habeas corpus 
for the release of his alleged wife and child; but the ordinary rule 
was held to apply, that the décision of the department officers was 
conclusive on the questions of fact involved, that is, whether the per- 
sons who were turned back were the wife and minor child as alleged. 
The précise point taken hère was not taken there, though it might 
hâve been; nevertheless, we are unable to see its force. 

We hâve used the word "deported," but we might better hâve used 
the words "refused landing." From a strictly légal point the latter 
expression is the correct one. The alleged children in question ar- 
lived at the port of Boston on foreign steamers, and were refused 
landing, and, therefore, were never, in any proper sensé, within the 
dominions of the United States. They were turned back at the doors. 
As said in United States v, Ju Toy, 198 U. S. 253, 263, 25 Sup. Ct. 
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644, 646, 4? L- Ed. 1040: "although physically within our boundaries," 
each "is to be regarded as if he had been stopped at the limit of our 
jurisdiction,,and kept there while his right to enter was under debate." 
It is diffiouît to perceive how the question pf the right of an alien to 
enter within the terri tory of any foreign people, including the United 
States, is one; in any sensé for the judiciary except as it may be re- 
ferred to it by the political power. It is further difficult to perceive 
that any person who never has been admitted within our jurisdiction, 
or that any one in his behalf, can claim that the mère question of his 
admission is one which can in any way involve a Constitution to which 
he has never been permitted to become a party. At any rate, the rule 
in this respect was held absolutely in The Chinese Exclusion Case, 130 
U. S. 581, 603, 604, 606, 9 Sup. Ct. 633, 32 L. Ed. 1068. At page 606 
of 130 U. S., page 630 of 9 Sup. Ct., 32 L. Ed. 1068, the opinion states 
unquahfiedly that the détermination of the question by the political 
department is conclusive on the judiciary. This rule has ever been 
insisted on. In Turner v. Williams, 194 U. S. 279, 289, 290, 24 Sup. 
Ct. 719, 48 L,. Ed. 979, the varions authorities in référence thereto 
were well grouped. 

It is true that the Suprême Court has never said in précise terms 
that persons in whose behalf the right to land in the United States 
has been claimed, had not some kind of a standing under the fifth 
amendment to the Constitution. Consequently, we are controUed both 
by principle and by the unqualified rule of The Chinese Exclusion 
Case, to the eflfect that this amendment can hâve no application con- 
trary to the purport of the statutes and the treaties with regard to an 
alieri who never landed on our shores, and who might be stopped at 
the boundaries at the will of Congress by either the army or the 
fédéral police without investigation or inquiry. Moreover, the Su- 
prême Court bas always been carefulto say that, if the fifth amend- 
ment can be at any time in any way involyed, such investigations by 
a Commissioner of Immigi-ation as occurred with regard to the appeals 
before us, constitute appropriate "due process" with référence to the 
admission of aliens who hâve never before landed in the country. 
Nishimura Ekiu v. United States, 142 U. S. 651, 660, 12 Sup. Ct. 
336, 35 L. Ed. 1146; Lee Lung v. Patterson, 186 U. S. 168, 175, 22 
Sup. Ct. 795, 46 L. Ed. 1108; The Japanese Immigrant Case, 189 
U. S. 86, 91, 100, 102, 23 Sup. Ct. 611, 47 L. Ed. 721. This was 
last asserted in United States v. Ju Toy, already cited, at page 263. 
of 198 U. S., page 646 of 25 Sup. Ct., 49 L. Ed. 1040. However 
ail this may be, inasmuch as we are of the opinion that neither on 
principle nor on authority can the absolute right of Congress to ex- 
clude the persons in issue hère who were refused landing be ques- 
tioned, and as ail the investigation which the statutes authorize has 
been had, and as neither the statutes nor the treaties with China re- 
serve thèse petitioners any vested rights in the premises, the judg- 
ments of the District Court appealed from must be affirmed. 

This broàd conclusion renders it unnecessary that we should con- 
sider the somewhat interesting question whether, after ail, the records 
show that the petitioners hâve acquired such a domicile in the United 
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States, or tliat tlie status of the persons ordered deported has such 
relation to their original domicile in China, that, under the rules of 
international iaw with relation to parent and child, the petitioners 
hâve any concern in the alleged children except in accordance with 
the laws of China, which hâve not been shown in the case. Story 
on Conflict of Laws, § 65, and séquence. 

On each appeal the judgment of the District Court is affirmed. 



In re JOHN H. LIVINGSTON CO. 

(Circuit Court of Appeals, Second Circuit. Novémber 28, 1905.) 

No. 49. 

Bankeuptct — Pboof oï Claims — Procédure. 

Wiiere an order of a référée in brinlîrnptcy sustalning the motion of a 
trustée to disallow a elaim on the prima facie case made by the claimant 
Is reversed, the matter should be sent bacli to the référée, if the trustée de- 
sires to submit évidence in opposition to the claim. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from an order of the District 
Court, Southern District of New York, allowing the claim of Andrew J. 
Nellis against the bankrupt estate. 

W. J. Barr, for appellant. 
R. H. Barrett, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The claim in question was considered by the 
référée, and such testimony in support of it as the claimant chose to ad- 
duce was presented by the claimant. At the close of the prima facie 
case the trustée moved that the claim be disallowed. The référée 
granted the motion and disallowed the claim. Upon appeal to the Dis- 
trict Court the "referee's order [was] reversed and claim allowed as 
filed." We think this was error, because by such disposition of the 
cause the claim was allowed without any opportunity to the trustée to 
put in what proof he might be able to producè tending to controvert 
the case made by the claimant. 

The order is reversed and cause remanded, with directions to allow 
the trustée to put in his proof s, and to pass upon the question upon ail 
the testimony presented by both sides. 
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In re SAMUEL WILDB'S SONS. 
(Circuit Court oî Appeals, Second Circuit February 1, 1906.) 

No. 80. 

Bankbuptot — Rbview ov- Refebee's Décision — Powers or Court. 

Under the very broad provisions of Banlir. Act July 1, 1898, c. 541, 
§2 (10), 80 Stat. 546 [U. S. Comp. St. 1901, p. 3421], a District Court, 
in reviewlng an order or report of a référée, may properly consider any 
point presented by the record before it, whether or not sucli point was dis- 
cussed before or by tlie référée. 

[Ed. Note. — Appeai and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

Appeai from the District Court of the United States for the Southern 
District of New York. 

Ttiis cause cornes hère upon appeai from an order of the District Court, 
Southern District of New Yorlî, reversing an order of the référée in banlj- 
ruptcy, and allowing a claim of II. C. Bennett & Co. against the banlirupt's 
estate. The opinion of the District Judge is reported in 133 Fed. 562. 

H. H. Bowman, for appellant. 
H. A. Maas, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Upon the point of practice raised preliminarily to 
the main argument, we are clearly of the opinion that, when a District 
Court is reviewing an order or report of a référée in bankruptcy, under 
the very broad provisions of Act July 1, 1898, c. 541, § 3 (10), 30 Stat. 
546 [U. S. Comp. St. 1901, p. 3421], it may properly consider any 
point presented by the record then before it, whether such point was 
or was not discussed before or by the référée. 

We are further of the opinion that the order of thé District Court 
should be affirmed. 



FLORIDA COAST LINB CANAL & TRANSPORTATION CO. V. ELLS- 
WORTH TRUST CO. et al. 

(Circuit Court of Appeals, Flfth Circuit April 3, 190a) 

No. 1,483. 

Taxation — Suit to Set Aside Tax Deed — Lâches. 

A complainant îield barred by lâches from the right to relief in equlty 
against a tax deed. 

[Ed. Note. — For cases in point, see vol. 45, Cent Dig. Taxation, IS 
1593-1597.] 

Appeai from the Circuit Court of the United States for the South- 
ern District of Florida. 

N. P. Bryan, W. J. Bryan, C. M. Cooper, and J. C. Cooper, for 
appellant. 

E. P. Axtell and C. D. Rinehart, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 
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PER CURIAM. We are not advised of the grounds upon which 
the learned judge of the Circuit Qourt correctly decided this case. 

Whether the case made by the bill and évidence is within the letter 
and spirit of section 60, p. 25, of chapter 3681 of the Acts of Florida 
of 1887, as follows: 

"No suit or proceeding shall be commeneed by a former ovraer or claim- 
ant, bis heirs or assigns, or bis or tbeir légal représentatives, to set aside 
any deed made In pursuance of any sale of land for taxes, or agalnst tbe 
grantee in such deed, bis beirs or assigns, or légal représentatives, to re- 
cover the possession of said lands, unless sucb suit or proeeedings be com- 
meneed within four years after date of sucb sale ; provided, that infants, per- 
sons of unsound mind, or under guardianship, or imprisoned, may commence 
such suit or proeeedings within three years after sucb disability shall cease." 

— in view of the construction given by the Suprême Court of the state 
of Florida to prior acts of limitation of a similar nature (see Sloan 
V. Sloan, 25 Fia. 53, 5 South. 603 ; McKeown v. Collins, 38 Fia. 284, 
285, 21 South. 103), need not be decided, because we are satisfied that 
on account of lâches the appellant is not entitled to relief in a court 
of equity. 

The decree appealed from is affirmed. 



JONES V. SOUTHERN PAC. CO. 

(Circuit Court of Appeals, Piftb Circuit. April 3, 1906.) 

No. 1,535. 

'Courts — State Laws Rules or Décision in Fédéral Cotibts — Mastee ane 
Servant — Pellow Servants — Law or Louisiana. 

The common-law fellow-servant doctrine, as construed by tbe Suprême 
Court of Louisiana, prevails in that state, and in a fédéral court in 
that state tbe liability of a master for Injury of a servant, tbrough tbe 
négligence of a fellow servant, and the question who are fellow servants, 
are questions of gênerai law, not controlled by state décisions. 

[Ed. Note. — State laws as rules of décisions In fédéral courts, see notes 
to Wilson V. Perrlu, 11 C. C. A. 71; Hill v. Hite, 29 C. C. A. 553.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

E. Hov\rard McCaleb and Arthur B. Leopold, for plaintiff in error. 
George Denegre, J. P. Blair, and Victor Leovy, for défendant in 
error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In Haie v. Kansas City Southern Railway Com- 
pany, 120_Fed. 735, 57 C. C. A. 149, this court said that: 

"In the Suprême Court of tbe state of Louisiana, the liability of an em- 
ployer to an employé for damages resulting from négligence of a co-employé 
■or fellow servant is considered a question of gênerai law and not controlled 
by any express statute." 

We hâve been cited to no décisions of the Suprême Court of the state 
•of Eouisiana that change our views in this respect. The most favor- 
able construction to be given to the latest décisions of that court is 
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that ît holds thâtffiè common-Iàw doctrine in regard to the liability 
of employers for the négligence of feUow servants, commorily called 
the "fellow-sérvànt .doctrine," prèvails in LXJuisiana in a modlfied form. 
See Parker v. Crowell & Spehcèr Euttiber Co. (La.) 39 South. 445; 
Fuller V. Tremont Lumber Co., 114 La. S66, 271, 38 South. 164 ; 
WeaVer V. W. L. Goulderi Loggirig Co. (very recently decided, not 
yet ofiicially reported) 40 South. 798. And this we understand means 
that the common-law fellow-servant doctrine prevails in Louisiana, 
as construed from time to time by the Suprême Court of the state. 

In Baltimore & Ohio R. Co. V. Baugh, 149 U. S. 368, 13 Sup. Ct. 
914, 37 L. Ed. 772,. is was held that: 

"Who are fellow servants In a common employment, as affectlng the mas- 
ter's llabUîty for Injury of one throUgh the négligence of anôther, Is not 
a guestion pf local law to be settled by the décisions of the highest court of 
the State in whieh a cause of action arises, but one of gênerai law to be de- 
termlued by a referèhee to aïl the p^uthorlties and the considérations of the 
principles uriderlying the relations of master and servant." 

The Baugh Case has been approved and folio wed in a long line 
of cases, fédéral and state. See 12 Rose Notes U. S. Reports, 399. 

In our opinion, it follows that the applicability of the fellow-servant 
doctrine to the facts stated in the appellant's pétition is a question 
of gênerai law. The learned trial judge so considered it, and his rea- 
sons for judgment found in thê transcript are cogent and satisfactory. 

The judgment of the Circuit Coiirt is affirmed. 



SALEM ELECTRIC CO. v. THOMSON-HOUSTON ELECTRIC CO. 
(Circuit Court of Appeals, Third Circuit Aprll 30, 1906.) 

No.ea 

Patents^^Ikventiok — System of Emctbical Distribution. 

The Thomson & Blce patent, No. 413,293, for a System of electrlcal dis- 
tribution especlally adapted to llghtlng purposes, and having for Its objects 
to run lamps or other translàting devices in séries and in multiple on. one 
and the same System, and from one and the same source of supply, em- 
bodïes a combitiation or aggregatloh of éléments, aH of w^hlch were old, 
and each of which performs only its old function, and in view of the prior 
art, and especially of the Edison municipal system, is void for lack of 
patentable invention. 

[Ed. Note.— For casek in point, see vol. 88, Cent. Dig. Patents, §§ 27-29.1 

Appeal from Circuit Court of the United States for the District of 
New Jersey. 
For opinion belôw, see 140 Fed. 445. 
Joseph C. Fraîey, for âppellant. 
Richard N. Dyer, for appellee. ; 

Before ACHESON, DÀtLÀS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This case is before us upon an appeaî 
by the Salem Electric Company [the défendant below] from a decree 
against that company in ;a suit Jn èquity brought on January 9, 1903, 
by the Thomson-Houstoii Electric Company [hère the appellee] for 
infringement of letters patent No. 413,293, granted on October 23, 
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1889, to Elihu Thomson and Edwin Wilbur Rice, Jr., for an improve- 
ment in "systems of electrical distribution." The spécification states 
that the invention "relates to Systems of electric distribution generally, 
but is primarily designed for use in those Systems employing alternating 
currents." The object of the invention, as stated in the spécification, 
"is to run electric lamps — such, for instance, as incandescent lamps or 
other translating devices — in a séries circuit on the same System with 
other translating devices run in multiple;" and a further stated object 
"is to run séries incandescent or arc lamps from the same source of 
supply as incandescent lamps run in multiple." After thus stating the 
objects of the invention, the spécification proceeds as follows: 

"To thèse ends our invention consists in a System of electric distribution 
comprising constant potential mains, translating devices of any desired cliar- 
acter in multiple between said mains, a circuit connected across said mains 
and containing translating devices in séries, and a current-regulator in said 
séries circuit Our invention consists, further in a System of distribution com- 
prising a séries incandesceut-lamp circuit placed between said mains of con- 
stant potential, means for keeping the current of said séries circuit constant 
on the extiuguishment of séries lamps, transformers or compensators, as will 
be hereinafter described, connected in multiple across the mains, and translat- 
ing devices supplied in multiple from said transformers or compensators. Our 
invention consists further, in the novel System of distribution hereinafter de- 
scribed, and comprising alternating-current mains of constant potential, a 
circuit containing translating devices in séries between said mains, means for 
keeping the current of said circuit constant, transformers connected in mul- 
tiple from said mains, and incandescent lamps or other translating devices 
supplied in multiple from said transformers. Our Invention consists, further. 
in certain novel combinations or Systems of apparatus more specifically indi- 
cated in the claims." 

The claims alleged to be infringed are the following: 

"(1) A System of electric distribution comprising constant-potential mains 
having translating devices of any desired character in multiple between them, 
a séries circuit of distribution connected across said mains and containing 
translating devices in séries, and a current regulator in said séries circuit." 

"(3) The herein-described System of electric distribution, comprising alter- 
nating-current mains of constant potential, a séries circuit containing trans- 
lating devices — such as séries lamps — means for keeping the current of said 
circuit constant, transformers, or converters connected In multiple between 
said mains, and incandescent lamps or other translating devices supplied in 
multiple from said transformers. 

"(4) In an alternating-current System of electric lighting, constant-potential 
mains haviug transformers or compensating coils connected in multiple be- 
tween them, incandescent lamps supplied In multiple from subcircuits connected 
to said transformers, a séries circuit connected between said mains and con- 
taining incandescent séries lamps, and a current-regulating device included in 
said séries lamp circuit." 

"(6) In an alternating-current System of distribution, alternating-current 
mains of constant potential, translating devices of any desired character sup- 
plied In multiple between said mains, a séries circuit of distribution contain- 
ing translating devices in séries, a variable reactive coil in the séries circuit, 
and devices rcsponsive to the variations in the current on said circuit for ad- 
justing the reaction of said coil." 

The principal défenses to this suit are first, the lack of patentable 
subject-matter, in that the described System is a mère aggregation of 
old éléments which hâve no inter-dependence or combined mode of 
opération; and second, the lack of patentable novelty. In vievir, tlien, 
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of the character of the litigation, we deem it best to quote the main part 
of the spécification, rather than to give an analysis of it or state the 
substance. After referring to the patent drawings, the spécification 
proceeds thus: 

"A indicates àny source of electrie currents adapted to supply to mains. 
a, 6, electrie energy of constant potentlal. In the présent instance we hâve 
indicated an alternatlng-current dynamo. The field of such dynamo may ob- 
viously be supplied froni the armature of the machine itself, or may be sep- 
arately excited, as indicated, by a dynamo, E, charging the fleld-magnet of the 
machine which supplies current to the mains, a, b. Between the mains, a B, 
!\re connected at , C, Ci, C^, In inultlple, translating devices of auy desired 
character. 

"In Fig. 1 we hâve shown translating devices consisting of electrie con- 
verters adapted to translate the high potentlal energy on mains, a, 6, into en- 
ergy of lower potentlal, but greater quantity on the local circuits adapted to 
supply translating devices. M, connected in multiple to distributing-wires lead- 
ing from the secondaries of the converters. The translating devices. M, may 
be incandescent lamps, as indicated, or of any other desired character. In a 
circuit, c, d, supplied also from the mains, a, h, are Indicated a number of 
translating devices, L, Ij, placed In séries with one another, so as to produce 
what Is known in the art as, a 'séries circuit.' ïhe translating devices L, may 
be what is known as 'séries Incandescent lamps,' or other forms of lamps or 
translating devices adapted to run in séries with one another between the 
mains, a, 1). The devices, L, are supposed to be provided with some ap- 
plmnce by means of which, in case of extinguishment of the lamp or Interrup- 
tion of the circuit through the same, a shunt or substitute nath. as indicated 
at F, wUI be provided for the current flowing on the séries circuit. Devices 
of this character for application to what are known as 'séries incandescent 
lamps, and adapted to automatieally furnish a path for the current in case 
of rupture of the carbon incandescent élément, are now wey known in the 
art. The translating devices, L, may obviously bave the usual auxillaries 
known in the art whereby they may be designedly thrown out of opération. 

"In the séries circuit, c, d, Fig. 1, we hâve shown a current-indicator, D, 
adapted to IndiCate the amount of current flowing at any time through the 
circuit, c, d, from one main, o, to the other, B. In the circuit, c, d, we Inter- 
pose a regulator of the current flowing, which regulator may be of any desired 
character. In the case of constant currents, it may be a plain electrie résist- 
ance without substantial self-induction, while in the case of altemating cur- 
rents we may employ au artiflclal résistance to the flow, consisting of a coll 
having large self-induction and variable by the use of a switch that shall vary 
the number of colis in circuit, or adapted by any other regulating means known 
in the art to oppose the flow of the alternating currents in amount depending 
upon tlie résistance lu the circuit. In the présent case we hâve shown a cur- 
rent-regulator consisting of à reactive coll, R, wpund in sections and variable 
by the action of a switch. S, which throws the sections of coll into and out of 
the circuit, c. d. Should a lamp, L, be extinguished from any cause, the cur- 
rent flowing through the séries circuit, c, d, inasmuch as it is derived from a 
source of constant potentlal, w-ould obviously be increased and the remaining 
lamps be glveu an abnormal incandescence. The indicator, D, will show this 
increased flow, and the current-regulator, R, may be manipulated to bring the 
current back to its normal amount. It will of course be understood that the 
translating devices, ■ L, consisting of the incandescent lamps, are distributed 
through a territory more or less remote from the source of supply. A, and that 
the maiiis, a, B, likewise le'ad out from the station where the dynamo, A, is 
located to any desired distance. By our System it is obvious that séries in- 
candescent lamps may be run in any desired locations from the same System 
which is employed to supply other translating devices in multiple from con- 
stant-potential mains, such other translating devices beiug distributed, as de- 
sired, over the territory to be covered from a source of supply, A. We do not 
limit ourselves to the use of the partieular translating devices, C, Ci, C^, since 
it is obvious that other translating devices might be supplied in multiple be- 
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tween the mains, a, b. 'When Incandescent lamps of ordînary eapaclty are to 
be supplied from the same source, A, as the lamps, h, L, we place tbem in 
multiple as indicated at M, between circuits or wires connected to the trans- 
former indicated. In place of transformers supplying the Incandescent lamps 
in multiple, as indicated in Fig. 1, we may use a compensating reactive coil, 
described in the patent to Elihu Thomson, No. 300,125, and connect to such 
eoil a séries of local supply-circuits, as indicated in Fig. 5, each of said cir- 
cuits serving to supply incandescent lamps in multiple. It is obvlous that In 
place of the lamps, M, other translating devices of the same capacity might be 
substitiited in multiple. 

"While the current-regulator is shown as operated by hand in Fig. 1, it 
Is obvlous that it might be operated automatically, as indicated in Fig. 2, 
by means of an electro-magnet, M, placed in the circuit, c, d, and having Its 
core, armature, or équivalent portion connected to the switcb. S, or other 
device operating on the current-regulator. Tlie usual retracting device, W, 
would be obviously applied to the switch, S. In this case au increase of 
current flowing through the mains, c, d, wonld cause the niagnet, M, to draw 
down to its armature or core, and thus operate the switch. S, In a manner 
to vary the reaction or résistance in the circuit to a predetermined amount, 
thus restoring the current to normal. 

"In Figs. 1 and 2 the arrangement of the arm. S, and contact-pièces Is such 
that in passing from one contact to another the circuit, e, d, is ruptured. To 
avoid this we propose to use a double arm, parts of which are insulated from 
one another, and are connected with an auxiliary reactive coil, V, as indicated 
in Fig. 3. This device forms the subject of a patent to E. W. Riee, Jr., No. 
381,420, and need not therefore be hereln more particularly described. 

"In Fig. 4 the artificlal résistance or current-regulator is cousposed of a 
number of incandescent lamps, E, disposed in such manner that oue or more 
of them may be inserted Into the circuit, c, d, according as the lamps, L, on 
the circuit are extinguished. The insertion of lamps, R, obviously will operate 
to keep the current in the circuit constant. The opération may be performed 
by hand or automatically by such a device as indicated in Fig. 2." 

It is apparent upon the face of this spécification that it deals wholly 
with principles and methods of electric distribution previously well 
understood and practiced. This is conclusively shown also by the 
other proofs. The spécification of this patent disclosed no new prin- 
ciple nor any new mode of opération in the transmission or distribution 
of electricity. From first to last the spécification is based upon facts 
theretofore well known, and ail of which had been utilized in the prior 
practice of electric lighting. In earlier Systems of electric distribu- 
tion, translating devices had been arranged in séries as well as in 
multiple, and ail the apparatus described or shown in this patent had 
been employed in those earlier Systems. Moreover, ail the devices and 
appliances mentioned in the body of the spécification or in the claims 
of the patent, had been previously used for the same purposes in the 
art of electrical transmissiort and distribution. Undoubtedly ail the 
éléments embodied in the claims in suit, both as respects mechanism 
and the individual Systems of distribution, were old in the art. 

Under the proofs, it cannot be successfully contended that the sub- 
stitution at the central station of a single dynamo in lieu of several 
separate dynamos to supply current to différent circuits, was the in- 
vention of the grantees of the patent in suit, or was first taught by 
this patent. For that important improvement in the art of electric 
distribution, we are indebted to Edison, who had previously devised 
and disclosed to the public his great System of municipal lighting, of 
144 F.— 62 . 
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which a description was. published in the Electrical World of Eebruary 
12, 1887. In that' published article, it was said and truly said, of Edi- 
son's System pf tnunicîpal lighting: "The great flexibility of the Sys- 
tem consists in the fact that a number of independent circuits can be 
run from one machine." This system Edison put into practical use 
in 1885 and patented it on October 20, 1885, by letters patent No. 
328,574 and (in a modified form} by letters patent No. 328,573. 
Thèse patents disclosed a System in which the mains leading from 
the ' dynamo are kept at a constant potential and hâve a.high voltage. 
Across thèse mains are connected several circuits in multiple, each of 
thèse ' circuits containing a number of lamps in séries. ' In each séries 
is ah ammeter to indicate should one or more lamps fail or be turned 
off, and each séries bas also a régula tor connected to a bank of reserved 
lamps, so arranged that one or more lamps can be switched into the 
circuit to regulate the current. Moreover, this regulator could be 
placed in the central station and there take care of the whole séries. 
In the embodiment of his system Edison indeed employed a direct 
current; but this is immaterial, for obviously an alternating current 
could be used instead of a direct current, and the patent in suit ex- 
pressly covers as well the use of a direct current as the use of an 
alternating current. No distinction is made between them. It is par- 
ticulàrly to be noted that in Edison's system of municipal lighting, 
each one of the circuits connected to the common mains is absolutely 
independent of the other circuits. None of thèse circuits bas anything 
whatever to do with the others nor is it affected by them. Each does 
its own work irrespective of the other circuits. Moreover, if a con- 
stant potential is niaintainéd it matters not what number of circuits are 
connected across the mains, provided the capacity of the dynamo or 
mains be not exceeded. Tlae proofs convince us, indeed we think it 
is obvious that the electrical behavior of Edison's system of municipal 
lighting as a whole is not afïected by the nature of the individual 
circuits ; that is, it is quite immaterial whether they are in whole or 
in part, séries circuits or transformer circuits, or meter circuits, hav- 
ing no séries devices. 

In view of thèse well-understood facts, did it involve invention for 
thèse patentçes simply to introduce into Edison's municipal system 
another circuit old in itself ? Thèse patentées cannot honestly claim to 
hâve done anything more than add an old séries circuit as another 
member to an old multiple system of electric distribution. A diligent 
study of the proofs has brought us to the clear conclusion that the 
System of the patent in suit did not involve invention in a patentable 
sensé, in view of the prior state of the art. Mr. Hering, an expert 
witness for the defendant-appellant, after discussing Edison's municipal 
System and other proved prior Systems comprising transformers con- 
nected in multiple between constant potential mains, testified thus: 

"With tbe knowiedge existing at that time there was absolutely nothing In 
the nature of a proljlem inyolved in the system described In the patent in suit, 
that had not alrepdy been solved to those well-kuown Systems of the prior art. 
The problems were to arrange transformers in multiple, which had been solved 
as I hâve shown, and to arrange a séries circuit with a regulator so that it 
could be connected to and operated on constant potential mains In multiple 
with other devices, no matter what; this was solved in the Edison municipal 



WEST BOYI/STON MFG. CO. V, WALLACE. 979 

System. Therc Is absolutely no new function or property of either tlie séries 
circuits or tbe multiple arc circuits, by vlrtue of the présence or absence of the 
other. In fact, the very essence of the whole System of the patent in suit is 
that each circuit led offi from the constant potential main must be absolutely 
indepenrlent of the other; hence, by définition alone, they cannot hâve any 
combined function and are a mère aggregation of several well-known devices 
connected to the same mains. It is like Connecting a motor or an incandescent 
lanip, or any other well-known device, across the same constant potential 
mains. Each is entirely independent of the other, just as différent gas jets 
connected to the same réservoir of gas. The problems that were involved con- 
sisted In adapting each of thèse devices so as to enable them to be connected 
to constant potential mains. This was sometimes quite diffieult, and in many 
cases involved considérable ingenuity and invention. But after this had been 
done by others, it Is a more aggregation of the simplest kind to then connect the 
différent devices in multiple to the same main. The séries circuit In the 
patent in suit Is old ; its régulation to adapt It to be connected to constant po- 
tential mains is old; the multiple arrangement of transformers connected to 
constant potential mains, is old ; ail this I hâve shown In prevlous answers. 
There is therefore no new problem Involved nor is there any new function of 
any of the éléments, or any co-operation of the several devices In Connecting 
two or more to the same circuit." 

We hâve great difïîculty in regarding the groupings of the patent in 
suit as anything else than mère aggregations of old éléments in which 
each member of a gi'oup simply performs its old function independently 
of the other members. But if thèse groupings can be considered as 
constituting combinations in a patentable sensé, still, for the reasons 
already stated, we are clearly of opinion that the exercise of the 
faculty of invention was not required to produce the System of the 
patent. 

The decree of the Circuit Court is reversed, with costs, and the case 
will be remanded to that court with instructions to dismiss the bill of 
complaint, with costs. 



WEST BOYLSTON MFG. CO. et al. v. WAIJ.AOE. 

(Circuit Court of Appeals. First Circuit January 25, 190C.) 

No. 6ia 

Patents — Noveltt — Tenting Cloth. 

The Mitchelson patent, No. 718,499, for tenting cloth, for use In cover- 
Ing tobaeco flelds, etc., Is void for lack of patentable novelty. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Harrie E. Hart, for appellants. 

William K. Richardson (J. L,. Stackpole, on the brief), for appel- 
lee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PER CURIAM. The court is satisfied with the conclusion of the 
Circuit Court, and the reasons therefor given in the opinion of the 
learned judge who there heard the cause. 137 Fed. 922. 

The decree of the Circuit Court is afifirmed, and the appellee re- 
covers his costs of appeal. 
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THE LUCKBNBACH. 
(District Coiirti H, D. Virginia. Aprll 2, 1906.) 

1. Evidence— Peesumption feom Failuee to Peodiice. 

Wtiere tlie évidence was conflieting as to wliether a rope, ttie partlng 
of whicli caused tlie deatîi pf a seaman, was def active, tlie doubt sliould be 
solved against tlie vessel because of lier fallure to produce the rope 
wlilch was in her possession. 

[Ed. Note. — For cases In point, see vol. 20, Cent Dig. Evidence, §§ 
95, 98.] 

2. Masteb and Seevant — Négligence of Both Masteb and Fellow Servant. 

A vessel was iiable for the death of a seaman who was thrown over- 
board by the parting of a détective trlp line attached to the davit of the 
hawse pipe as the blocls and tacliie was being drawn baclî after lower- 
ing the anchor, though the accident was caused by the act of a fellow 
servant in improperly seizing hold of the flsh line which supported the 
block, thereby placing the straln and weight on the trlp Une, which 
was not Intended to be used for such purpose, as it was incumbent on 
the vessel to furnish such a rope as would provide against this con- 
tingency. 

[Ed. Note.— For cases in point, see vol. 34, Cent Dig. Master and 
Servant §§515, 518-523, 526. 

Concurrent négligence of master and fellow servant, see note to Maupin 
y. Railway Oo., 40 C. C. A. 236.] 

8. Same — Hazaedous Wobk — Peecautions. 

Where, in movlng the anchor of a ship under way at full speed, her 
oval decls at the place whére the work was being done was covered with 
ice and sleet, and two of the flve seamen raislng the block were con- 
fessedly incompétent, extraordinary précautions should hâve been taken 
to prevent accident, and only safe Instrumentalities used. 
4. Death — Damages — Amount of Awaed. 

An award of $2,500 allowed for the death of a compétent seaman, 26 
years old, who was able to earn $20 par month. 

[Ed. Note. — For cases In point see vol. 15, Cent Dig. Death, §§ 
120-130.] 

In Admiralty. Libel to recover damages for death of seaman. 

Thomas H. Willcox and Gordon Paxton, for libelant. 
Floyd Hughes and J. L. Jeffries, for respondent. 

WADDIIvL, Jr., District Judge. The libelant sues to recover dam- 
ages for the death of his intestate, who fell overboard and was drowned 
while engaged in arranging to cast anchor on the steamship LuckCn- 
bach as she was coming into Hampton Roads, near the mouth of the 
Elizabeth river, preparatory to anchoring at Lamberts Point; the con- 
tention being that the accident occurred because of the defective con- 
dition of the "trip" line attached to the block used in connection with 
the lowering of the anchor by the davit to the hawse pipe, as the block 
and tackle was being drawn back after lowering the anchor. The case 
turns upon the question of whether or not the respondent furnished 
to the libelant's intestate, a sound, safe, and suitable rope with which 
to perform the work required of him. The évidence for the libelant 
is clear and strong that the attention of the ship's représentative had 
been called prier to the accident, to the defective condition of the rope 
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furnished, that gave way and caused the accident; and that it was 
unsuitable and unfit for the work. The respondent disputes the cor- 
rectness of this position, and claims that the rope was new, and be- 
came unfastened, and that there was no defect in it. 

Upon the whole case, the conclusion reached is that whatever doubt 
there is on the question, should be solved in favor of the libelant; 
since the ship failed to produce the rope, which was in her posses- 
sion, that would hâve settled the question of its safe or unsafe condi- 
tion, and whether it broke, or was new ^nd inflexible, and became un- 
tied, thus causing the accident. Respondent insists that assuming 
that the rope may hâve parted as contended by libelant, nevertheless 
recovery should not be had, because the trip Une was not intended to 
be used for hoisting purposes, and that the accident arose from the 
négligent manner in which the fellow servant of the libelant's intes- 
tate performed the work, by improperly seizing hold of or catching 
the fish line which supported the block, thereby placing the strain and 
weight on the trip line, which was not intended to be used for such 
purpose. The conclusion reached respecting this matter is that it was 
incumbent upon the ship to furnish such a rope as would provide 
against this contingency ; that is to say, taking into account the manner 
in which it had been usually handled, they ought to hâve anticipated 
that in raising the block and fish line, the weight might be thrown 
upon this trip rope; and hence that the négligence of the fellow serv- 
ant in bringing about this condition, if true, would not serve to re- 
lieve the ship from liability. The négligence of the fellow servant 
will not serve to relieve the master from liability, where the accident 
arises as the resuit of the négligence of such servant concurring with 
that of the master in failing to furnish proper appliances. Grand 
Trunk Ry. v. Cummings, 106 U. S. 700-702, 1 Sup. Ct. 493, 27 L. Ed. 
266; Rose's Note, vol. 10, 438, 439; The Phœnix (D. C.) 34 Fed. 
760; Clyde v. R. & D. R. R. Co. (C. C.) 59 Fed. 394; The Joseph 
B. Thomas, 86 Fed. 658, 664, 30 C. C. A. 333, 46 L. R. A. 58 ; R. & 
D. R. R. V. George, 88 Va. 223, 228, 13 S. E. 429 ; N. & W. R. R. v. 
Thomas, 90 Va. 209, 17 S. E. 884, 44 Am. St. Rep. 906; N. &. W. 
R. R. V. Ampey, 93 Va. 108, 130, 25 S. E. 226. 

The évidence tends strongly to show that the trip line in use at the 
time of this accident was not of the size ordinarily used for such pur- 
poses ; and certain it is, it was much smaller than the one found in use 
on the vessel about 10 days later, when the respondent caused a survey 
to be taken of her appliances, which was offered in évidence in this 
case; but whether the line should hâve been large or small, there 
would seem to be no good reason why one sufficiently strong to sup- 
port the weight to which it was subjected on this occasion, which 
did not exceed 500 pounds, and which was estimated as low as 140 
pounds, should not bave been furnished. The highest weight testified 
to of the blocks and tackle was 500 pounds. Counsel for libelant in- 
sists, moreover, that his décèdent was not furnished a safe place to 
work on the occasion in question; and that by reason of the peculiar 
whaleback formation of the deck of the ship at that point, it was nég- 
ligence to attempt to raise and swing out the anchor with the ship go- 
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ing at Ml speed; & section of 13 feetof the rail havitig been refnoved to 
allow the arichor to be swung out 'over the sida of the vessel. The court 
is not prepared to say that it was négligence on the part of the ship in 
that respect, for wh'ich it should be held liable; but is of opinion that in 
moving the anchbr, with the ship under way at f uU speed ; lier oval 
deck at the place where the work was being done, covered with ice 
and sleet, and with two out of four of the seamen working with dé- 
cèdent in raising the block, confessedly incompétent, extraordinary pré- 
cautions should hâve been taken tb prevent accidents, and certainly 
only safe instrunientalities used in an opération under such circum- 
stances. 

It follows f rom what has been sâid that the libelant is entitled to 
recover ; and the usual difficulty is presented of assessing the amount 
of damages that should be awarded. Taking into account tlie âge 
of the deceased (36 years), and his being able to earn at the time of 
his death some $30 per month, he being a compétent seaman, and ap- 
parently a good man, the court thinks an award of $3,500 is reasonable 
under the circumstances, and a decree for that amôdnt rtiay be en- 
tered. 



WOODWARD LUMBEE CO. V. VIZARD et al. 

(Circuit Court, N. D. Georgla. March 2T, 1906.) 
No. 1,965. 

REMOVAL of CaTJSES — RECOBD — AnCILLAET PROCEEDINaS. 

Under the stàtutes of Georgla, and especlally Clv. Code 1895, § 4518, 
whlch provides that an attachment agalnst a nonresident of the state 
may be ma de returnable to the superior court of any county where an 
attachrpent is sued out lil one côunty, and executed by serving summon? 
of gftrnishment in another cpùnty on flling In the court therein a certî- 
fled eopy of the original affidavit and bond, the proceedlngs in the court 
where the service Is made are anclllary to, and a part of, the original 
suit,; and on a removal of such suit, the record required to be filed la 
the fédéral court includes such proceedlngs. 

On Motion to Dismiss. 

C. J. Haden, for plaintiff. 

Smith, Hamtnond& Smith, for défendants. 

NEWMAN, District Judge. In the view I take of this case it îs 
unnecessary to consider many of the interesting questions ably argued 
by counsel at the bar and in the briefs filed with the court. 

This is au attachment suit by the plaintiff, a citizen and résident of 
Fulton county, in this district, against A. Vizard, a citizen ahd rési- 
dent of New Orléans, La., returnable to the city court of Atlanta. 
The ajtachment was leyied by service of summons of gamishment on 
certain pérsdns in Atlanta, as the' représentatives bf foreign fire In- 
surance cortipanies, in accbrdànce with the statute bf ' Georgia (section 
4550, Civ. Code Ga. 1895). Certified copies 6î the attachment, affidavit, 
and bond were dbtained from the officer issuing the attachment in 
Fulton county and sent to a similar officer in Columbus' Muscogee 
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county, who issued summons of garnishment there, which was served 
upon the président of the Home Insurance Company, a Georgia cor- 
poration having its principal place of business in said city of Co- 
lumbus. The garnishments were answered by the garnishees in At- 
lanta, and by the garnishee in Columbus, stating substantially that 
Vizard was insured in the respective companies for the amounts 
named, and that there had been a loss by fire covering the amounts 
of the several policies, but that ail the policies had upon them an en- 
dorsement that the loss if any should be payable to the Farmers' Loan 
& Trust Company, trustée for bondholders, as its interest might ap- 
pear at the time of the loss. 

The foregoing facts hâve been stated as if they appeared of record 
in this case. The facts appear in this way: The défendant Vizard 
removed the case from the city court of Atlanta to the circuit court 
and only removed the record as it appeared of file in the city court 
of Atlanta. After removing the case to this court, the défendant 
moved to dismiss the case on the ground that this court for varions 
reasons stated, was without jurisdiction. The plaintiff then filed a pé- 
tition setting up the fact that a certified copy of the attachment and 
bond had been sent to the county of Muscogee, and the service of sum- 
mons of garnishment there on the résident insurance Company, and 
asked that the défendant be required to bring up the proceedings in 
the city court of Columbus as a part of the record in the cause. At 
the time this pétition was filed, counsel for the plaintiff brought into 
court a certified copy of the proceedings in the city court of Colum- 
bus, Muscogee county, and filed the same. 

The first question presented for considération is whether the court 
can entertain a motion to require the défendant to bring up the 
record from the city court of Columbus in the shape it is presented 
hère. I do not think the court should stop at the mère form of the 
matter, and refuse to go to the substance of the question involved. 
The question comes before the court really as if the plaintiff had 
filed the papers he did file, in response to the motion to dismiss, 
and had attached thereto a certified copy of the proceedings in the 
city court of Columbus, embracing a certified copy of the original 
bond and attachment returnable to the city court of Atlanta. So I 
shall consider it as appearing to the court that there was, as has been 
stated above, an attachment taken out returnable to the city court of 
Atlanta, and a certified copy of the affidavit and bond sent to Mus- 
cogee county, and the service of summons of garnishment issued 
there and served upon the Home Insurance Company. This being 
true, is the proceeding in Columbus, Muscogee county, a part of the 
case originally brought returnable to the city court of Atlanta? 
I think it is. It is a proceeding ancillary to that pending in the city 
court of Atlanta and entirely dépendent upon it. No judgment could 
be taken in the city court of Columbus, notwithstanding the garnishee 
should answer that it has property or effects, or upon a traverse, if 
it should be found to hâve property or effects, until a judgment had 
been obtained in the city court of Atlanta and brought properly to 
the attention of the city court of Columbus. 
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While in a certain sensé it is a separate suit, yet in the sensé in 
which it is considered hère, it is a part of and dépendent upon the 
proceeding in the city court of Atlanta. But as absolutely controlling 
upon this matter to my mind is the effect of section 4518 of the Civil 
Code of Georgia, of 1895, which, after providing that attachments 
shall be returnable to the proper court or the county where the de- 
fendant résides, or where he last resided, proceeds : 

"Except when the défendant résides ont of tbe state ; and in that case, 
If the debt sworn to exceeds $100, the attachment may be made returnable 
to the superior court of any county in this state; and if it does not ex- 
ceed one hundred dollars, the attachment may be made returnable to a jus- 
tice's court of any district of any county in this state." 

This section has been construed by the Suprême Court of Georgia in 
Railway Co., v. Cleghorn & Co., 94 Ga. 413, 21 S. E. 327. as follows: 

"Section 3272 (now section 4518) of the Code of 1882, declaring that an 
attachment agalnst a non-resident of the state, where the debt sworn to 
exceeds one hundred dollars, may be made returnable to the superior court of 
any county, construed in the light of section 3270, seems to mean that such 
an attachment may be made returnable to the superior court of any couuty, 
without respect to whether or not the debtor has efCects therein, either in 
the form of property subject to levy, or of crédits subject to garnishment." 

So an attachment may be sued out in one county and executed by 
serving summons of garnishment in any other county. In that case 
judgment would be obtained in the county in which the attachment 
was returnable, and could only be made effective in any way what- 
ever by thereafter obtaining judgment against the garnishee in the 
county where the garnishee resided and was served. .This being true 
where an attachment is taken out against a nonresident défendant, 
if the ancillary garnishment proceedings is not a part of the original 
suit, ail the défendant would hâve to do would be to remove the 
original suit (the jurisdictional amount being involved) into the 
Circuit Court of the United States, and thereby entirely defeat the 
plaintiff's rights. If the position of counsel for the défendant in this 
case is sound, a plaintiff might for perfectly proper reasons take out 
his attachment, as authorized by the statute referred to, and the dé- 
cision of the Suprême Court construing it, in the county of Fulton, 
then cause certified copies of the affidavit and bond for attachment 
to be sent to another county, having summons of garnishment served 
and hold up a sufficient amount of money to pay his debt, and yet his 
rights, and the proper resuit of his prOceeding be entirely defeated 
by removing the original suit from the said court in Fulton county 
to the Circuit Court of the United States. Such a resuit as this 
should nôt be allowed if it can be avoided, and it is avoided by treat- 
ing the ancillary suit as a part of the original suit. 

But independently of this necessity for so holding, in order to pré- 
serve légal rights, I think an ancillary garnishment proceeding in 
another county is a part of the original suit, and should be so regarded, 
even if the unfortunate resuit which has been discussed would not 
ensue in cases of this character. The removal act requires that the 
record (of course the entire record) in the case removed should be 
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brought hère, and I think the record in the garnishment proceediiig 
in Columbus is a part of the rçcord in this case, and it having been 
brought in a proper manner to the attention of the court, and a cer- 
tified copy of such proceeding filed, it will be treated as a part of the 
record. 

The above being true, it is unnecessary to consider how far the 
garnishments served upon certain gentlemen in Atlanta, as managers 
of foreign insurance companies can be made effective. The motion 
now is to dismiss the case, and it is not necessary to détermine the 
effect of the proceeding against thèse companies, the garnishment, 
the service and their answers, until the matter shall corne up on the 
hearing of the traverse to the answers. 

The remaining question in the case as to the efifect of the endorse- 
ment on thèse policies that "the loss if any shall be payable to the 
Farmers' Loan & Trust Company as trustée for bondholders, as its 
interest may appear at the time of the fire," should also come up 
on the hearing of the traverse to the answers to thèse garnishments, 
respectively, and should not be determined on this motion to dis- 
miss the case. As there appears to be from the record as I am now 
considering it, good service on the Home Insurance Company of 
Georgia, this, whether there be good service on the foreign companies 
or not, is sufficient to give the court jurisdiction. 

It is not meant by this to preclude in any way the défendant from 
being heard as to the efïect of the garnishment proceedings in Colum- 
bus, as I understood counsel for défendants to state that he desired 
to présent further views upon that subject, if the proceeding there 
is treated as a part of the record in this case. 

The motion to dismiss the case is denied. 



Ex parte COLUMBIA GEORGE. 

(Circuit Court, W. D. Washington, N. D. April 12, 1906.) 

No. 1,399. 

Habeas Coepus — JupisDicTioN Or Tkial Oouet — Questions of Fact. 

A prisoner, serving a sentence imposed on a conviction of crime by a 
court of the TJnlted States, cannot be discharged on a writ of habeas 
corpus, on the ground that the court was without Jurisdiction, where 
such jurisdiction dépends on questions of fact which must be eonclusive- 
ly presumed to hâve been determined adversely to his contention by the 
trial court. 

On Pétition for Writ of Habeas Corpus. 
R. J. Slater, for petitioner. 
Jesse A. Frye, U. S. Atty. 

HANFORD, District Judge. The following is a condensation of 
the statement of facts, contained in the brief filed in behalf of the peti- 
tioner for a writ of habeas corpus : 

The petitioner is an Indian, and was an inhabitant of the Umatilla 
Indian réservation, in the state of Oregon, at the time of the commis- 
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sion of the offense for whiçh he is nOw incarcerated in the Unîted 
States pienitentiary, on McNeill's Island, in this state. In the month 
of May, 1901, he, together with an accomplice, who is an Indian, 
murdered an Indian woirian, named Annie Edna, by administering 
strychnine cpntained in alcohol, which they induced the woman to 
drink. The offense waé committed upon a tract of land situated 
within the boundaries Of the Umatilla Indian réservation, which had 
been previous to the offense allotted to another Indian woman, under 
the provisions of the la'ws providing for allotments. The petitioner, 
after being arrested, confessed the crime, and gave as his motive 
that he and his accomplice bfelieved that the victim was a witch, who 
had tried to cause his death, by making him sick. He was indicted, 
tried, convîcted, and sentenced to bé hanged in the circuit court of the 
state of Oregon for Umatilla county. That judgment, however, 
was reversed by the Suprême Court of Oregon, for the reason that, 
in the opinion of the appellate court, the offense having been com- 
mitted by an Indian upon an Indian, within the limits of an Indian 
réservation, was within the exclusive jurisdiction of the Circuit Court 
of the United States for the District of Oregon. State v. Columbia 
George, 65 Pac. 604. The petitioner was thereafter indicted in the 
United States Circuit Court for the District of Oregon, and tried 
and convicted therein, and sentenced to be imprisoned for life, and in 
the exécution of the sentence he was imprisoned for a time in the 
Oregon state penitentiary, and afterwards removed to the United 
States penitentiary on McNeill's Island in this state: 

The grourids upon which it is tlaimed that the petitioner should 
be discharged, as stated in the pétition and relied upon in the argu- 
ment, are that the petitioner is an Indian born within the United 
States, to whom an allotment of land had been made previous to 
the commission of the offense, and his status had been changed from 
that of an ordinary Indian, subject to the control of the Indian Depart- 
ment of the government, to that of a citizen of the United States, 
having ail the rights, privilèges; and immunities of dîtizenship, and 
subject to the laws of the state in which he was domiciled, and there- 
fore the Suprême Court of Oregon erroneously decided that the of- 
fense was within the exclusive jurisdiction of thê United States Cir- 
cuit Court, and the latter court did not hâve jurisdiction of the case. 
In re Heff, lar U. S. 488, 25 Sup. Ct. 506, 49 L. Ed. 848; Ex parte 
Viles (D. C.) 139 Fed. 68. 

This contention involves questions of fact and of law, which were 
necessarily adjudicated by the United States Circuit Court for the 
District of Oregon, in adjudging petitioner to be guilty of the offense 
charged in the indictment against him, and sentencing him to be im- 
prisoned for life. I say "necessarily" because, if upon the trial the 
petitioner had proved as facts that he was born within the United 
States, and that he had received an allotment of land, and had asserted 
the incidental rights of citizenship in bar of the prosecution, he should 
hâve been acquitted. Every défense available upon his trial must 
haye been disposed of by the court, in which he was tried, whether 
pressed upon the attention of the court or not. That court was at 
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that time legally compétent to déclare the law applicable to the case, 
and the jury had authority, which this court does not hâve, to find 
the material facts, and the judgment of the court is conclusive as to 
ail questions which might hâve been litigated, as well as those which 
were argued and expressly decided. If the judgment of the court 
was erroneous, because contrary to the évidence with respect to any 
material fact, or not based upon sufficient évidence, or by reason of the 
misinterpretation or misapplication of the law, the petitioner had the 
right to a writ of error, during the time prescribed for suing out a 
writ of error in the Suprême Court of the United States. If, under a 
belief that a review of his case by writ of error would not benefit him, 
he has lost that right, by the flight of time, then, as the court which 
rendered the judgment was a court of compétent jurisdiction, its 
judgment necessarily establishes the law for his case, and he is bound 
to abide by the judgment, unless he can still obtain relief in a court 
having appellate jurisdiction, and it appears that he has made an 
application to the Suprême Court for a writ of habeas corpus, which 
has been denied. 

If the court which sentenced the petitioner to be imprisoned for life 
erred in exercising jurisdiction, it is equally true that he has had the 
benefit of an erroneous décision of the Suprême Court of Oregon, in 
denying the jurisdiction of the court in which he was first tried, for 
by that décision he escaped tlie extrême penalty for the atrocious 
crime of which he has been pronounced guilty by the verdicts of two 
juries, and he certainly has no ground to complain of injustice. His 
case is distinguishable from the Hefif Case and the Viles Case, by the 
fact that in each of those cases the judgment was void because 
founded upon a statute which the Suprême Court held to be uncon- 
stitutional, and in the Viles Case the invalidity was apparent on the 
face of the record, whereas, in this case, the indictment allèges the 
facts constituting the crime of murder and the jurisdictional facts, 
and does not allège any fact inconsistent with a valid judgment, and 
in the argument counsel for the petitioner admitted that the judg- 
ment could not be impeached, unless this court would receive and con- 
sider évidence to prove the nativity of the , petitioner, and that he was 
an allottee at the time of the murder; those facts being dehors the 
record. 

Pétition denied. 



In re WARNER. 
(District Court, D. Conneetlcut. April 17, 1906.) 

No. 1,495. 

BANKEUPTCT — COMPTJTATION OF TiME DISSOLUTION OF ATTACHMENT. 

Under the provision of Banlir. Act July 1, 1898, e. 541, § 31a, 30 Stat. 
554 [U. S. Comp. St. 1901, p. 3434], ttiat "wlienever time is eniimerated by 
daya in this act or in any proceeding in bankruptcy the nuniber of days 
shall be computed by excluding the first and Including the last" an at- 
tachaient made on February 8th was dissolved by an adjudication in bank- 
ruptcy on a pétition flled on June 8th, following, and the time of day 
when the attachment was made or the pétition flled is immateriaL 
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In Bankruptcy. Upon certificate of Henry G. Newton, référée. 

"I, Henry 6. Newton, one of the référées in bankruptcy of sald court, do 
hereby certify: That In the course of the proceedings In sald cause before 
me, I was requested to pass upon the question whether an attachment by 
Eneas Warner of a debt due the above-named banl^rupt from Jérôme T. Don- 
ovan was or was not dlssolved. The attachment was made February 8, 1905, 
about 9 a. m. The pétition in bankruptcy was flled and the adjudication had 
.Tune 8, 1905, at 5 :30 p. m., exactly four months and eight hours after the 
attachment was in fact made. The question is whether this attachment was 
dissolved by the proceedings in bankruptcy. I hold that it was dissolved. I 
send herewith my mémorandum of décision and the pétition for review. 

"Mémorandum. 

"This attachment was made on the 8th of February, 1905, In the forenoon. 
The pétition in bankruptcy was flled and the adjudication had on June 8, 1905, 
after 5 o'clpck in the afternoon. The adjudication in bankruptcy was thus 
had, in eiact point of time, four months and eight hours after the attachment 
was in fact made, if fractions of a day, and exactly four months, if days only, 
are counted. Section 31 of the bankruptcy statutes (Act July 1, 1898, c. 541, 
30 Stat. 554 [U. S. Comp. St. 1901, p. 3434]) provides : 'Whenever time is 
enumerated by days in this act, or in any proceedings in bankruptcy, the num- 
ber of days shall be computed by excluding the first and Including the last, 
unless the last falls on a Sunday or holiday. In which event the day last Included 
shall be the next day thereafter which is not a Sunday or a légal holiday.' If 
the flrst day, February 8th, be wholly excluded, aud the last day, June 8th, 
be wholly included, as this statute would seem to imply, the attachment would 
be dissolved. The attaching creditor cites Manufacturing Company v. Grant, 
60 Me. 88, 11 Am. Bep. 181, wherein It was held under the bankruptcy act of 
1867 that an attachment made Mareh 8, 1867, in the afternoon, was dissolved 
by proceedingis In bankruptcy commenced July 8, 1867, at 2 o'clock and 50 
minutes in the afternoon ; the court saying in its opinion : 'We think the com- 
putation in this case should commence on the 8th day of July, 1877, at 2 
o'clock and 50 minutes, that being the précise time when the proceedings in 
bankruptcy were commenced, and by then reckoning backward four calendar 
months, we shall reach the 8th of March, 1867, at the same hour in the day, 
viz., 2 o'clock and 50 minutes in the afternoon.' This, giving less than four 
months, held that the attachment was dissolved. 

"In Jones v. Stevens (Me.) 5 Am. Bankr. Eep. 571, 48 Atl. 170, the Suprême 
Court of Maine considered the question whether an attachment made under 
the présent statute, made September 9, 1898, at 10 o'clock a. m., is dissolved 
by the flling of a pétition in bankruptcy January 9, 1899, at 2:30 p. m. They 
considered the former case — note that the terms of the bankruptcy statute 
were not considered, and that the resnlt was rlght in that case — and held that, 
excluding the flrst day and Including the last day, the attachment must be 
held to be dissolved. In Dutcher v. Wright, 94 U. S. 553, 24 h. Ed. 130, the 
similar statute of 1867 is discussed, and it is decided that the four months 
has référence to days, excluding the flrst and including the last. In Richards 
V. Clarke, 124 Mass. 491, an attachment was made at 1 p. m., September 9, 
1876, and the pétition in bankruptcy flled at 3:50 p. m., January 9, 1877. The 
Suprême Court of Massachusetts holds that the attachment is dissolved. In 
Cooley V. Cook, 125 Mass. 406, It is again held that exclusive of the flrst day 
and inclusive of the last day, includes the whole of that day. Collier on 
Bankruptcy (.5th Ed.) p. 309, states that fractions of a day will be disregarded ; 
and adds : 'There can now be no question about the rule being as stated.' 

"I hold that the attachment in the présent case was dissolved." 

Wm. B. Stoddard and A. D. Penney, for attaching creditors. 
Charles H. Harriman, for trustée. 

PLATT, District Judge. In this matter the equities attaching to 
ail creditors are equal, except in this, that the attaching creditor may 
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be entitled to a little greater considération for his diligence in fol- 
lowing his debt. If nothing prevented, the rule that, when the exact 
hour at which two events occurred can be known, the court will use 
such knowledge in the interest of justice, would appeal to the con- 
science of the court. It happens, however, that section 31 of the act 
under which we are proceeding (Act July 1, 1898, c. 541, 30 Stat. 554 
[U. S. Comp. St. 1901, p. 3434]) stands in the way, and states ex- 
plicitly the rule which must be foUowed, and when we apply that rule 
to the case in hand, and exclude the day of adjudication as we reckon 
backwards toward the date of attachaient, we find that the attachment 
came within the four months and was dissolved by the adjudication. 
The décision of the référée is affirmed. 



FARNHAM CO. v. SOUTHEASTERN CONST. 00. 

(Circuit Court, E. D. Pennsylvanla. April 19, 1906.) 

No. 58. 

Evidence — Contempoeaneous Okal Aoeeement Adding Teems to Wkitten 
contkact. 

In an action at law on a written contract, an aflBdavit of défense settlng 
out a contemporaneons verbal agreement adding a term to the contract, 
and alleging Its breach by plaintif!', does not state a défense under the 
rule, strictly enforced by the fédéral courts, that a written contract can- 
not be varied or altered by paroi, where there is no allégation of fraud, 
accident, or mlstalie. 

[Ed. Note.— For cases in point, see vol. 20, Cent Dig. Evidence, §§ 2030- 
2047.] 

On Motion for Judgment for Want of Sufficient Affidavit of Dé- 
fense. 

Thos. Raeburn White, for plaintiff. 

Charles L,. McKeehan and Joseph S. Clark, for défendant. 

J. B. McPHERSON, District Judge. The exécution of the written 
contract upon which this suit is brought is not denied, neither is the 
correctness of the spécifications that are made a part of that agree- 
ment. It is also conceded, or at ail events it is not disputed, that 
the amount of money claimed by the plaintiff is due and owing by the 
defendanf under the provisions of the contract. The only défense set 
up by the affidavit is that there was an oral term of the contract, which 
is thus set out in the affidavit of défense: 

"In considération of thèse undertaklngs by the défendant, the plaintiff 
undertook and agreed that it would immediately cause to be transferred, as- 
signed and delivered to the défendant, 7,500 shares of the capital stock of 
the plaintiff company, of the par value of $100 each ; said shares belng then 
outstanding in the hands of third parties, full paid, and nonassessable. 
• * • " 

The affidavit then sets out repeated demands by the défendant that 
the stock should be assigned, and the plaintiff 's refusai so to do. By 
reason of this alleged breach of the plaintiff's verbal agreement, the 
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défendant avers that it has been damaged to the amountof $775,000, 
and claims to set ofï this araount against the sum claimed in the 
plaintîff's statement. There is no; averment in the affidavit that the 
verbal agreetnent to deliver stock was omitted from the written con- 
tract by fraud, accident, or mistake; and there is no averment that 
the written" contract was executed in reliance upon any such verbal 
engagement. This being So, it seems to me that the case falls within 
the well-known rule, which is strictly enforced by the fédéral courts, 
that paroi évidence may not be heard to alter the terms of a written 
contract. . As it seems to me, the case is not to be distinguished from 
American Electric Co. v. Consumers' Gas Co. (C. C.) 47 Fed. 43, 
which was affirmed on appeal, 50 Fed. 778, 1 C. C. A. 663. The fol- 
lowing quotation from Judge Acheson's opinion in the court of ap- 
peals will state the reasons for the court's conclusion : 

"No valid défense was disclosed by tbe allégations In the defendant's 
nffidavlt that, at the tlme the written contract <vas entered Into, the platn- 
tiff ag^eec^ yith the défendant to fully indemnify and save it harmless as 
against any and ail demànds and claims under or growing ont of letters 
patent of the United States, and against any and ail suits for the inf rlngement 
thereof, by reason of Its use of the electrîc light plant, or any of Us parts, 
érected by the plalntSff under sald contract, and to glve to the défendant, 
on demand, a good, sufflclent, and satisfaetory bond so to do ; that the plalntifC, 
In récognition of this obligation, tendered to the défendant a bond, which 
was not acceptable to, and was" not accepted by, the défendant, as it was 
nelther good, sufflcient, nor satisfaetory to indemnify and save harmless the 
défendant; and that the plalntiff falled, on demand, to glve to the défendant 
«uch a bond as It agreed to do. No provision whatever for Indemnlty is to 
be found in the written contract sued on, nor Is It averred In the affldavlt of 
défense that such provision was omitted therefrom by fraud, accident, or mis- 
take. Now, as it Is not aileged that the agreement wlth respect to indemnlty 
was In writlng, it must be taken to bave been by paroi. A wrlting will not 
be assumed to exist, in the absence of express averment of the fact. Marsh 
v. Marshall, supra [53 Pa. 396]. Moreover, If the alleged collatéral agree- 
ment was in writlng, the défendant was bound to annex a eopy to Its affidavit. 
Erie V. Butler, 120 Pa. 374, 14 Atl. 153 ; "Willard v. Reed, 132 Pa. 5, 18 Atl. 
t)21. It follows, therefore, that wlthout any averment of fraud, accident or 
mistake, the défendant sought, by means of a paroi agreement made con- 
temporaneojisly wlth the written contract, to introduce thereln an entirely 
nèw stipulation, changing the plaintîff's liabllity under its Implied warranty 
«f tltle, and imposing upon It an additlonal obligation. Plainiy this défense 
would contravene the rule, so often enforced by the Suprême Court of the 
United States, that, in th,e absence of fraud, accident, or mistake, it must be 
coHclusively presumed that the written contract contains the whole engage- 
ment of the parties. Brown v. gpofford, 95 U. S. 474, 24 L. Ed. 508 ; Bast v. 
Bank, lOl'Û. S.'93, 25 L. Ed. 794; Richardson v. Hardwick, 106 U. S. 252, 254, 
1 Sup. Ct< 213, 27 L. Ed. 145. In Pennsylvanla, although there has been some 
relaxation of this rule, it must nevertheless appear that the party who sets 
up the oral promise or undertaking was Induced thereby to slgn the written 
«ontraçt Phillips v. Meily, 106 Pa. 536; Wanner v. tandis, 137 Pa. 61, 20 
Atl. 950; Sidney Scliooi Purnlture Co. v. Warsaw School Dlst, 130 Pa. 76, 
18 Atl. 604. But the affidayit of défense hère contains no allégation that the 
défendant was induced, by reason of the alleged paroi agreement, to exécute 
the written contract. Uûder thè Pennsylvanla décisions, then, the défense set 
up is clearly inadmissible." 

The case of Northern Nat. Bank v. Hobpes (C. C.) 98 Fed. 935, 
a later case decidedin this circuit, is also in point 
Thè rule for judgment is made absolute. 
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UNITED STATES v. GILLIES. 
(Circuit Court, E. D. New York. March 20, 1906.) 

1. United States— Action bt— Recovert on Countebclaim. 

In an action by tbe United States to reoover an àlleged debt, the 
défendant cannot recover an affirmative judgment against tbe govern- 
ment on a counterclalm, altbough It may be determlned tbat tbere Is a 
balance due him. 

[Ed. Note.— For cases in point, see vol. 47, Cent Dig. United States, 
1 118.] 

2. Limitation of Actions — Suspension of Runnino oi- Statute — Pendency 

OF COUNTEECLAIM. 

Limitation does not run against an action on a clalm during tbe pen- 
dency of an action against tbe claimaut, in wblcb such claim Is pleaded 
as a set-off, whicb action is eventually diseontinued by tbe plaiutilï. 

[Ed. Note. — For cases in point, see vol. 33, Cent. Dig. Limitation of 
Actions, § 515.] 

On Motion by Plaintiff to Discontinue. 

Wm. J. Youngs, U. S. Atty., Thomas Ives Chatfield and Clifford 
M. Tappen, Asst. U. S. Attys. 
Edwin C. Low, for défendant 

THOMAS, District Judge. To the demand asserted by plaintiff 
herein the défendant interposed a counterclaim. Upon a motion 
to discontinue the défendant insists thàt: 

"It would • * • work great hardship and damage upon the de- 
fendant to allow said plaintiff to now discontinue, for tlle reason that the 
counterclaim » • • occurred more than sis years ago and consequently 
a new action could not now be maintained by him, as same would be barred 
by the statut» of limitations." 

The défendant has a right to use a silfficient portion of liis alleged 
demand against the United States to offset any indebtedness proved 
against him, but cannot recover an affirmative judgment for the 
balance. De Groot v. United States, 5 Wall. 431, 18 1,. Ed. 700; 
United States v. Eckford, 6 Wall. 484, 18 L,. Ed. 920; People v. 
Dennison, 84 N. Y. 272. 

In United States v. Eckford, supra, Mr. Justice Clifford said: 

"We adopt tbe views expressed by this court in tbe case of De Groot v. 
United States * * * tbat, when the United States is plaintiff and tbe de- 
fendant has pleaded a set-off, whlch the acts of Congress hâve autborized 
him to do, no judgment can be rendered against tbe government, altlioush 
it may be judicially ascertained that, on striiîing a balance of just domands, 
the government is Indebted to the défendant in an ascertained amount." 

In People of the State of New Yorlt v. Dennison, supra, Rapallo, J., 
said : 

"A défendant sued by the government may, under the statute referred to, 
and on complying witb its conditions, give in évidence any counterclaim 
or crédit be may bave In bis own right, and which is a proper subject of 
set-off, wbether arislng out of the transaction on which he is .sued or an in- 
dependent transaction (U. S. v. Wllkins, 6 Wbeat. 135, 5 L. Ed. 225) ; but 
it is now well settled that such counterclaim is available ouly to the exteut 
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necessary to defeat the clalm of the govemment, and that no Judgment oan 
be recovered against the govemment for the excess, should there be any 
<Reesld v. Sec. of Treas., 11 How. 272, 13 L. Ed. 693)." 

But the govemment is not obliged to continue the action and es- 
tablish a claim against the défendant, to enable the latter to extinguish 
it. It is no advantage to the défendant to consume unnecessarily a 
portion of his alleged lawful and coUectible demand against the United 
States, which the latter prefers not to assert. But the défendant 
needlessly fears that during the pendency of this action the statute of 
limitations has run against his counterclaim. Section 413 of the 
New York Code of Civil Procédure provides: 

"Where a défendant In an action has interposed an answer, In support 
if which he would be entitled to rely, at the trial, upon a defence or counter- 
claim then existing in his favor, the remedy upon which at the time of the 
commencement of the action, was not barred by the provisions of this 
chapter ; and the conplalnt is disœlssed, or the action is discontinued, or 
abates In conséquence of the plaintiiï's death ; the time which intervened, be- 
tween the commencement and the termination of the action, is not a part of 
the time, limited for the commencement of an action by the défendant, to 
recover for the cause of action so interposed as a defence, or to interpose 
the same defence in another action brought by the same plaiutiflC, or a person 
deriving titie from or under him." 

The statute was not necessary to save the defendant's set-ofï. Am. 
& Eng. Enc. of Lâw (2d Ed.) vol. 19, pp. 181, 182, and cases there 
cited. 

The motion to discontinue is granted. 



THE ROBERT S. BESNARD. 
(District Court, D. South Carollna. Aprll 13, 1906.) 

1. SaLVAGE — NA^tlEE OF Sebvice — Salvagb ob Towage. 

If a véssel Is in a position which requires towage service only, the 
mère faet that she had previously suffered injury does not change the 
nature of the service to one of salvage unless there are some circum- 
stances of péril. Immédiate, or to be reasonably apprehended, from which 
the vessel is relieved, or some hazard encountered or unusual work done 
by the relievlng vessel. 

[Ed. Note. — For cases in point, see vol. 43, Cent Dig. Salvage, |§ 
23, 24.] 

2. Same— EviMTNCE ConsiderEd. 

The Britlsh bark, Besnard, on a voyage from Montevideo to New York 
in the winter was struck by a waterspout when about 500 miles east 
of Charleston, losing a part of her masts, and having left six only of 
her 19 salis. She was sound in hull, and able to make with her re- 
maining salis five or six knots an heur wlth favorable winds, but the 
wind becoming northerly aftèr a day or two, she turned for the port 
of Charleston. Her master asked two or three passing vessels for a 
tow, which he did not get, but at no time made any signal of distress. 
One vessel offered to takè ofl himself and crew which he refused. He 
reached the vicinity of the Charleston lightship at night, and anchored. 
The following moming libelanta tug went out and towed the bark in. 
Her master éndeavored to make a bargaln for the towage, but the mas- 
ter of the tug declinlng, he accepted the service, leavlng the matter open. 
The master of the tug had reeeived notice the night before from a passing 
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vessel that she had spoken the bark, and that the sea was heavy, 
but did not go out untll the next morning. The wind was no more than 
fresh, the bark was securely anchored, and was In no unusual péril, 
and the towage service was not attended with danger, and was no more 
than required by ail such vessels entering the port. Beld, that It was 
not a salvage, but merely a towage, service; but that her master, having 
accepted it without an ageement for the compensation to be made, had 
notice that something more than the usual charge would be made, and 
an oiïer to pay $1,000 having been made, that such sum would be 
awarded, but without costs to libelant 

[Ed. Note. — For cases in point, see vol. 43, Cent Dig. Salvage, §§ 23, 
24, 80-82. 

Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. 
A. 280.] 

In Admiralty. Suit for salvage service. 

Mitchell & Smith, for libelants. 
Bryan & Bryan, for respondents. 

BRAWLEY, District Judge. The British bark Besnard, with a 
cargo of dry hides sailed from Montevideo November 1, 1905, bound 
for New York, and on December 25th, in latitude 32° 30', 
longitude 71° 30', about 500 miles east of Charleston, was struck by 
a waterspout, losing a part of her mainmast, and ail the yards 
thereon, and her mizzen topmast, ail of her topsails being carried 
away. About 65 feet of the mainmast and mizzenmast were 
left, and the foremast was left intact. The only sails remaining were 
her foresail, lower topsail, mizzen staysail, spanker, and one jib; an- 
other jib being subsequently rigged up. With thèse sails she en- 
deavoured to proceed to her destination. With the wind on her quar- 
ter or on the beam she could make five or six knots an hour in a 
good breeze, but after proceeding for a day or two the wind came 
from the northward so strong that her master did not like to risk 
going around Hatteras at that timé of the year, and determined to 
seek a nearer port, and made for Charleston or Savannah. About 
the last day of December he spoke the steamer Shaumut, south of 
Frying Pan Shoals, and learned that thèse shoals bore about east 30 
miles off. He asked the Shaumut to report him, but says it was 
blowing so heavy that he knew that he could not get his hawser 
aboard, and did not ask for assistance. He also passed a German 
steamer and an English tramp, and the American steamer, Monterey, 
of the Ward Line, and asked the latter for a tow. They refused the 
tow, but offered to take off the master and crew, which offer was 
declined. On January 9th the cruiser Charleston, bound for this 
port, passed in between 3 and 4 p. m. and he asked for a tow, but 
could not make out the signais in reply. He hoisted his flag, and asked 
that he be reported, but never put up at that or any other time 
any signais of distress. About 6 :30 o'clock in the evening of that 
day he made the light of the Charleston light ship, which bas a 
visibility of about 11 miles. At first he took this light to be that 
of a pilot boat, and burned the usual flare for a pilot, but soon dis- 
covered that it was the light ship, and about the same time saw the 
land, and making towards the light ship, taking soundings ail the 
144 F.— 63 
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tinie, be came to ^nql^or.iajtout 8 ô^ctôck, abôut 4 miles from the lîght 
ship.Jn water vanously sta,ted at; fFom 5 to 7 fathoms. Àbout 7 
or 8 o'clock the next iriOrning the Steam tug Protector eame out, 
tôok him in tow,and:hr6t|gKt the bafk'ilËtb''the harbor,' arriving about 
13 o'clock. The Ifiliélaiitcîaims/as 'for ^ salv^ge servicie; the claim- 
ant, that the services were merely towage sçrvices. 

The averments of the libel sworn to; by themaister of the tug make 
a case for salvage, and if supported by the proofs it would be clear 
that thè rémunération to be awarded should be governed by the 
principles which détermine salvage services, and not merely by those 
which govern towage services. The libel avers that on' the afternoon 
of January 9th a wireless message was received in the city of Charles- 
ton from the United States- Cruiser, Charleston, stating that she was 
standing by a bark in distress (which bark was the George S. Bes- 
nard) and that the bark requested assistance and hçlp. The proof does 
not sustain this averment. The cruiser was not standing by her, 
and' there is no proOf that the bark askedl anything of the cruiser ex- 
cept a'tow. The commander of the cruiser was not examined, and the 
master of the bark bas teitifiëd thatneither at that, nor at any other, 
time during bis voyage hàd be given any signal of distress, or asked 
for any help except for a:tow; nor does the master of the tug sup- 
port this averment in bis testimbny. ; He says that in. the afternoon 
of the 9th, "I was sitting in the pilot house. Mr. Rhett [the mayor 
of the tîty] came in with a wireles telegram, stating. that the Charles- 
ton hadispoke a vessel off Cape Romain, and the seajwas very heavy. 
Capt. Revel got thé' message just a little ahead of me," and it appears 
from the testimony that KeveL sent bis tug, Waban, out. that night 
to look for the bark, ■bwt failed to. find ber. It appears further 
in the testimony that the. Waban and the Protector worked together, 
although owned by différent owhersy under some agreement, the prer- 
cise nature of which was-iftot disclosed. The libel does not aver 
that àny service rendered by the Waban should 'besuperadded to 
that of the' Protector, and so far as appears no claim is made for 
compensation for such service. If it had been true that the bark had 
been Peported as , in distress and needing help and assistance, the 
conduct of the Protector would bave beên very reprehensible. The 
cry of distress was a trumfiet call to duty, and would bave demanded 
immédiate responsë, for every bour of delay wonldhave added to the 
danger. Promptitude in rendering assistance is:always a material 
élément in salvage cases. :: The conducfi'of the master bf the Protector 
in going to bed at his home that night" and deferring until the next 
morning any attempt at assistance goes far to négative the claim 
that this: is a salvage service^ rendered to a ship in distress. 

Nor is the next material averment of the Hbel supported by the 
proofs. It is that about 7' in the morning be found the bark "disabled 
and at anchor in about 5 fathonisof water off the east endof Rattle- 
snake ShOal. The wirid' waS from the east and a hèavy sea was 
rolling from that! direction. That she was' helpless, leaking, and in a< 
position of gi-eâtidanger."| Thè testimbny of Igoe places the bark at 
Stiiïie distance from the Rattlésnake Shbal. The wind, according to 
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his own testimony, was north northeast, which was an off shore wind. 
The prépondérance of the testimony is that the ship was anchored 
in about 6 fathoms of water. She was drawing between 17 and 18 
feet. The master testified that his soundings showed about 7 fathoms. 
Burke, one of the witnesses for libelant, testifies to 6 fathoms less 
j4- : Igoe made no soundings and took no bearings. Two wit- 
nesses for the claimant testify that a day or two after the ship was 
brought in, he gave the depth of water as 6 fathoms, He dénies 
having made any statement of that kind. As to the leaking, the testi- 
mony is that during the voyage from Montevideo the ship was 
pumped every two hours; that as the cargo consisted of dry hides, 
which would be injured by water, it was necessary to keep her dry; 
that after the injury from the strain of the waterspout she took 
in a Httle more water, but not more than could be easily handled 
by her pumps; tliat on the evening when she came to anchor she 
was pumped out, and that there was no pumping until the next 
morning. After her arrivai in New York, when her cargo was dis- 
charged, no damage from water was discovered from any leakage in 
the hull of the ship, although there was some damage from leakage 
from the decks. She was taken to New York in tow of a powerful 
tug, which naturally subjected her to a great strain in the very heavy 
weather encountered. It is perfectly clear, therefore, that there was 
no leaking except such as is usual in wooden vessels; and that her 
hull was tight and strong, for after she was brought into Charleston 
she was not put on the hard or on the ways, and her bill for repairs 
was about $100, mostly for caulking her decks, there being no 
caulking beldw the water line. Ail of the testimony goes to show 
that after the bark came to anchor, about 8 o'clock in the evening, 
there ^yas no appréhension of danger by master or crew. It was a 
clear moonlight night, the weather reports showing that the wind 
was blowing from 8 to 9 o'clock that night 13 miles per hour, the 
highest velocity from 8 p. m. to 8 a. m. the next morning being 16 
miles. Making ail due allowance for the fact that the wind out at 
sea has a greater velocity than that reported at the Weather Bu- 
reau, the wind could not at any time hâve been more than a fresh 
wind. AU hands went to sleep; the only watch being the customary 
anchor watch. The allégations of the libel as to the condition of the 
ship and as to her danger are not sustained by the proofs. It remains 
therefore to détermine what was her actual condition. That the 
bark was in great péril at the time she was struck by the water- 
spout or squall is undisputed. She was disabled by the loss of ail her 
topsails and yards, and by the injury to her mainmast and mizzen- 
raast, and had only 6 sails out of a complément of 19, and was 500 
miles from land, and with the most favorable wind could make about 
5 knots an hour, That she had sufficient power left to make the land 
was proved by the event. That her master did not consider his situ- 
ation dangeroUs is proved by the fact thât having opportunities and 
offers tô tàke his crew from the bark, he rejected them, having fàith 
in his ability to make a port unaided, although he did Seek to expedite 
his voyage by àsking for a. tow. That he was in some danger in his 
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crippied condition îs undenied, but he had passed tîirough his péril, 
and the periôd bf storm and stress was over when he cast anchor 
within 4 miles of the light ship. The libelants contend that the usual 
anchorage ground for sailing vesseïs coming to this port was nearer 
the, light ship. Capt. Brown for more than 30 years master of the 
buoy tender, and well acquainted with this coast, testifies that any- 
wherie from i^ to 5 miles of the light ship was safe anchorage ground, 
aiid /that ships coming from the northward should properly cast 
anchor at some distance to the north of the light ship. The master of 
the bark had been at this port about 25 or 30 years ago, but the en- 
trance channels hâve been much chahged since that timé. While it may 
be custôriiary for vessels of that character to cast anchor nearer the 
light ship, there is nothing to lead to the conclusion that he was not 
safe where he lay, or that he could not hâve gône nearer to the 
light ship if he had so desired. Whether the depth of water at that 
point was 5 or 7 f athoms, it was abundant. He had 5 anchors aboard 
his ship, and put but one overboard. His whole conduct showed that he 
considered himself in a safe place, and there being nothing in the 
condition of the sea or weather wHich threatened danger, ail hands 
went to sleep except one officer àhd a seaman, the usual anchor or 
harbor wâtch. 

There is considérable variance in the testimony as to the location 
of the ship. As located by Igoeoil the chart the bark lies north 
northeast.of Rattlesnake Shoal; that is, 6 points up from the east and 
2 points from the north, and the depth of water at that point on the 
chart' is gjyen as 4 to 4J4 f athoms; in the libel it is stated at 5 f athoms. 
Soundings and bearings are the only sure tests of location at sea, 
and as none were taken, the location givén is a mère guess. The 
master of the bark, the mate, and the man at the wheeL give the 
soundings and her bearings, and this locates her about 4 miles sea- 
ward of the point indicated on the chart by Igôe. The truth some- 
time? lies in the middle; on the one side; Igoè, familiar with the 
locality, but giving no bearings by which to verify his guess; on the 
other, strangers to the locality, who give soundings and bearings ; 
but wherever she lay, there is no sùfficient reason to believe that 
she , was in a place of danger. The testimony should be strong, un- 
contradicted, and overpowering to induce the belief that the master 
of a ship of over 40 years' expérience, who had demonstrated his skill 
and nerve in bringing her in a crippied condition through storm 
and périls over 500 miles, would, on a clear rnponlight night, in fuU 
view of the light ship and of the land, taking spUndings ail the while, 
with an abundance of water ail about him, and po adverse winds, put 
her in a place of danger and go to sleep. Much testimony and ail 
the probabilities are against such assumption. The libelants claim 
that if her anchor chain broke she niight hâve beén cast âshore, but it 
did not break, and there is no proof of its weakness, while there is 
proof that she had other anchors and chains which could hâve been 
used in case of need, and the wind was from a quarter not likely to 
drive her ashore. She showed no signais of distress, and had never 
shown any, even during her period of greatest péril, when crippied 
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and far from land. She asked for nothing except a tow. This much 
she needed, even if she had had ail her sails. There is nothing^ to show 
that the tug encountered any extfaordinary péril. Some of the wit- 
nesses for the libelants hâve testified that there was a very heavy 
sea which dislocated one of her ventilators, and that she took in a great 
deal of water on her way out to the bark, but there is nothing to show 
any unusnal conditions, or that there was any danger except such 
as is incident to that service in taking a tow in the open sea. The 
tug, Waban, took in about the same hour a schooner near the light 
ship, and the charge for such service seems to hâve been the usual 
one. The allégation in the libel that there was a heavy sea running 
from the east is scarcely supported, for ail the witnesses agrée that 
the hawser was thrown to the starboard side of the bark, which, as she 
was lying was the sea side, and if there had been a heavy sea from 
the east the tug would hâve gone to the port, which was the inshore 
side of the bark. 

Burke, one of the witnesses for the libelant, testifies that the boats 
on the bark were rotten and unseaworthy. This seaman it appears 
had at one time deserted the ship, and had been arrested and put in 
jail. He had endeavored to obtain some gratuity from the master, 
and threatened to make it hot for him if he did not give it. Witnesses 
whose credibility is unimpeached, one of them a boat builder well 
known hère, hâve testified that the lifeboat was sound and in good 
condition. The vessel was classed A 1^ for four years from June, 
1904. The value of the bark as fixed by the sale in the port of 
Charleston was $8,500, her freight was $4,200, earned upon her ar- 
rivai in New York, from which should be deducted the cost of towing 
her there, about $2,000 ; and the value of the cargo between $300,000 
and $320,000. The testimony is that the tug, Protector, was 100 feet 
long and about 200 horse power, and her value about $22,000 or 
$23,000. She is owned by the Virginia-Carolina Chemical Company, 
a mining company, and her ordinary occupation is the towing light- 
ers and other vessels of her owners in and about the harbor, with 
occasional sea towage. Outside of hèr equipment for that service, 
she has powerful pumps, available in case of need, for wrecking pur- 
poses, but she had no cables, kedges, or wrecking anchors, nor crew 
for wrecking. 

From the facts, as found, it is difficult to see wherein this difïers 
from an ordinary towage service, but the Une of démarcation between 
towage and salvage is not perfectly defined. The case for the libelants 
rests mainly upon what took place at the bark on the morning when 
the Protector went to her. The testimony of Igoe, the captain of 
the tug, is that the master of the bark asked him "what he would 
tow him in for. I said, 'Captain, you are in no position to talk tow, 
your vessel is in distress.' The captain hesitated a while, then asked 
if I had a hawser." Andrews, the master of the bark, reports this 
conversation: "I asked the captain what he was going to tow me in 
for. He said he would not make any bargains, so I asked him to give 
me a hawser." Being asked if he knew what the rates of towage 
were at this port, he said he did not. On cross-examination, being 
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asiçe4 "yfky on earth when Capt. Igoe would not fix any chargé, and 
told; y^u yo« were in distress, and ypu cquld not talk price to him," 
hf an^y^fered: "did not say I was in distress at a!l." "I asked him a 
couplje of times to make a bargain, and then I saw plaînly myself that 
there was a. combination between thèse two tugs, because if there 
had been opposition both tugs would hâve corne to me and then I 
stood a chance of making a bargain;" and in answer to another 
question,, hesaid, "he did not say anything about distress whatever." 
On thepart of the Ubelants it is contended that if the bark had not 
been in distress her master would hâve insisted on making a bar- 
gain for the services to be rendered. The claimant's contention is 
that being at the mouth of the port, and a tug being necessary to take 
him in, and believing that there was a combination between the two 
tugs that ^yerei in sight, he took the Protector, leaving it open to 
pay whatey€!:r;,in ail the circumstances the service was worth. What- 
ever may be the right rule to distinguish towage from salvage, it 
surely cannot be permitted that the master of a tug may arbitrarily 
say: This is not a case of towage, and that the ship, accepting service 
under those conditions, is estopped from showing that the service was 
towage, not salvage. 

The cases jare clear that even if a bargain is made to pay a stated 
sum as salvage, the courts will relieve if such bargain is unconscion- 
able and advantage istaken of circumstances of duress, and will 
allow only what is just and équitable. : Upon the same principle it 
would see,m tlje duty of the court to inquire into the circumstances 
from which it- is sought to imply a contract and détermine whether 
an advantage has been taken by an alleged salvor of the supposed 
necessities of others to give a color other than the true color to 
services about to be rendered. While it is not claimed hère that any. 
bargain was actually made, that the service was to be considered a 
salvage service, and while the master dénies that anything was said 
about his being in a position of danger, there is an implication from 
what took place that the master was put upon notice that some- 
thing more than ordinary towage would be demanded, and the accept- 
ance of the services of the tug in such conditions puts upon the vessel 
the burden of proving that nothing more than towage was required, 
and raises a presumption that it was in the nature of a salvage service, 
and the casC: has been considered by me in that aspect. The testimony 
makes it clear that the bark was not in fact in a position of danger 
at the time the service was rendered, and there was no reasonable 
cause to apprehend danger, except such as is incident to ail vessels at 
sea. There was no signal of distress or request for any other as- 
sistance thaii a tow, and the service rendered was precisely the same 
in kind and il? degree as that which would hâve been required if the 
vessçl had been intact. It was the same as that rendered at the same 
time by the 'Vi/aban to the four-masted schooner lying near, and the 
case forthe lîbelant rests upon the proposition that any assistance to 
a disabled vessel ïs in the nature of salvage. A number of cases hâve 
been cited which would seem to support such a proposition. They 
hâve beencarefully examined and will be found in a foot note.^ An 

iSee note at end of case. 
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analysis of each case would unduly extend thîs' opinion. Most of 
them rest upon a dictum of Dr. Lushington in The Reward, 1 W. 
Rob. 174, which is cited in nearly every case on this subject. Any 
opinion of so learned and experienced a judge is entitled to great 
weigiit, but its value as authority must be considered in connection 
with the facts which gave occasion to it. The Reward, on a voyage 
from London to Jamaica, encountered a violent gale which drove her 
upon the Mapland Sands. When the weather moderated she was 
backed off the Sands, with the loss of her two best anchors and 
cables, and the starboard end of the windlass and bulkhead were 
carried away. She was proceeding towards Sheerness for repairs 
when she fell in with the tug whose services were accepted, and she 
was towed back to London. Her owners contended that it ' was a 
mère towage service. Dr. Lushington, in an opinion of 12 lines, after 
stating this contention, says : 

"In my judgiaent the service of the salvors is a service of a higher nature. 
I apprehend that mère towage service is eonfmed to vessels that hâve re- 
ceived no injury or damage, and that mère towage reward is payabfe in 
those cases only where the vessel receiving the service is in the same condi- 
tion she wouid ordinarily be in withont having encountered any damage or 
accident." 

It seems that the circumstances of this case bring it within the 
qualification, and that the service rendered hère was precisely the 
same and no other than that which would hâve been rendered if no 
damage or accident had happened to the bark. ''■'■' 

Another opinion of the same learned judge is also cited — The 
Charlotte, 3 W. Rob. 68. This vessel was on a voyage from Bombay 
to Liverpool, and in conséquence of the master mistaking the light, she 
got among the breakers. The wind was blowing a violent gale of 
fog and rain, and a tremendous sea running, which drove the ship 
towards the rocks. Both anchors were let go, but would not hold, 
and her masts were by order of the master eut away and went over- 
board with ail the sails and rigging. In this dismantled state the 
salvors launched a boat through the surf, but in conséquence of the 
violence of the gale, after several attempts, were unable to reach her. 
The gale having afterwards moderated, the second boat was 
despatched, which succeeded in reaching her. The ship having been 
taken in tow by the four boats, was by great exertion and labor kept 
from the breakers and forced through the heavy sea then rolling and 
towed into a place where she was anchored in safety. The master 
having been taken from the vessel by the salvors, procured a steamer, 
which towed her to Liverpool. Dr. Lushington says: 

"Looliing at thèse facts, which must be taiien as admitted facts, I cannot 
but thinli that the service of bringing this vessel to anchor in Long Island 
Channel was prima facla a service of salvage. Aecordlng to the principles 
which are recognized in this court on questions of this description ail services 
rendered at sea to a vessel in danger or distress, are salvage services. It 
is not neccssary, I conceive, that the distress shall be actual or immédiate, 
or that the danger shall be imminent and absolute. It will be sufficient 
if at the tlme the assistance is rendered the ship has encountered any 
damage or misfortune which might possibly expose her to destruction if the 
services were not rendered." 
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Another case cited îs that of The Princess Alice, 3 W.-Rob. 139. 
The Princess Alice was running for the Tees; the steamboat, Con- 
qjxtst, being moored within the river, and seeing that she was conr-sr^ 
too far, to the southward signaled her to keep her more to the north- 
ward; but the schooner continuing her former course, struclc heavily 
on the South Gar Sand, where she remained for some time, with the 
sea beating'half mast high over her, and the seamen taking to the 
rigging. The steamer attempted to go to her assistance, but was 
driven back by the heavy seas, which caused her to ship much water. 
The schooner afterwards came oiï the Sand and was driving towards 
the NorthjQar Sand, when the steamer backed astern, amidst the 
broken ;Water, and having with diiificulty taken the schooner in tow 
puUed her head round clear of the Sand and proceeded with her into 
the channd, shipping two seas, which filled the engine room as high as 
a person's knees. On the part of the schooner it was contended that 
there was np attempt made by the steamer to assist her whilst on the 
South Ga,r Sand, and there was no danger of her being driven on to 
the North Car Sand. Dr. Lushington says: 

"Without attéiupting any définition, which may be universally applied, a 
towage service iniây be described as the employment of one vessèl to expedite 
the voyage of another when nothing more is required than the accelerating 
her progress. Many circumstanees, it is obvious, may arlse in the course of 
such employment which may convert the service into the nature of a salvage 
Service, as, iotf exàinple, where a ship in tow is dlsabled in her hull or rlgging, 
or where, sh'e lis aground, or where the service itself is necessarlly attended 
with danger or extraordlnary lalwr to the towlng vessel." 

' He held that iiï that case the service was only a towage service. 

Thèse ,are, l!he chieî English cases relied on. The leading American 
cases cited are The Colon, reported under the title McConnochie v. 
Kerr (D. C.).9 Fed.^50, and The Plymouth Rock, Id. 413. Both of 
thèse cases' were decided by Judge Brown, an eminent admiralty 
judge. The Colon, upon one of her regular trips from Aspinwall 
to New York, had her machinery disabled and signaled The Pomona, 
an iron steamship, on her voyage from New York to Montego Bay, 
Jamaica, for assistance. The master of The Colon desired to agrée 
upon a lump sum for the service, which the master of The Pomona 
declined, and it was agreed, that the question of compensation should 
be left to the owners. The Pomona took her in tow about 4 a. m. 
and towed her to a safe anchorage in Fortune Bay, arriving about 
3 :16 p. m. The master of The Colon testified that at the time of the 
accident he was provïded with a full set of sails; that the wind was 
a light easterly trade, with periods of calm, and he could hâve made 
under sail about a knot an hour. When asked if he could not hâve 
workedhimself into some port, he replied: 

"We were ; at the mercy of the winds ; If we had good wlnds we could hâve 
gone anywherejwe could hâve reaehed anchor and sent parties for relief." 
i , ■ 

He also testified that the gales incident to that région were northers 
and hurricanes, and that a hurricane would hâve placed the ship 
in jeopardy. Upon thèse facts Judge Brown held that the service 
was in the nature of salvage, citing the opinions of Dr, Lushington 
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above quoted. The master of The Pomona had been compelled to de- 
viate from his voyage, and to lose nearly a day, and he held that if 
The Colon had not been in appréhension of danger, and had been 
able to continue her voyage under sail, without any reasonable fear 
of hazard, no reason appeared why he should not hâve continued 
on his voyage instead of interrupting it and proceeding to Fortune 
Island for repairs, and that the master of The Pomona would not 
hâve been justified in going back upon his course unless there had 
been some appréhension of danger to The Colon; that, by the acci- 
dent to The Colon, she became unseaworthy for navigation in those 
waters, and the interests of commerce required that no unnecessary 
risks should be taken by a vessel's continuance at sea in a disabled 
and unseaworthy condition, and demanded that encouragements be 
given by rewards as in cases of strict salvage, to assist ail vessels so 
situated, whenever desired, into port or to a safe anchorage, as truly as 
in cases of immédiate and présent péril. 

The Plymouth Rock (D. C.) 9 Fed. 413, was a sidewheel passenger 
steamer, originally constructed for navigation upon Long Island 
Sound, but was withdrawn from the Sound and used as an excursion 
steamer, not being fitted either in structure or equipment for gênerai 
navigation or the coasting service. She was making a trip to the 
iron pier at Long Branch with 500 or 600 passengers aboard. When 
about a mile beyond the Hook the weather and sea were found to 
be rough, and the wind blowing a moderate gale, when her steam 
pipe was broken, letting ail the steam from her boilers escape, and 
thereby became completely disabled, and helpless in her motive power. 
She settled into the trough of the sea as soon as she lost her head- 
way. Broadside to the wind, and in that position, with the great area 
of her upper works, and the conséquent great expanse to the force 
of the wind, under the combined efïect of a strong wind and tide, 
and a heavy sea, she must hâve speedily gone ashore. Her sole 
dependence was upon her anchors. At the time of the accident the 
Germania, a staunch, powerful, sea going steam tug, was cruising 
at sea, in search of vessels needing assistance, and straightway 
went to the assistance of The Plymouth Rock. The pilot of the 
latter asked to be towed in, and inquired the price. The captain of 
the Germania answered that it was no time to make any bargain, 
that it would take hold and leave it to be settled how much it was 
worth. It was held that this was a case of salvage, Judge Brown 
using this language : 

"To say that The Plymouth Rock, upon becoming completely disabled by 
the loss of her steam power, within a quarter of a mile of the shore, as I hold 
she was when the Germania reached her, with her light draft and excessive 
free board exposure to the wind, and a northeast gale and a heavy sea on 
the New Jersey coast, and with only two-thirds of the ordinary equipment 
in anchors and chains of full sea going vessels, was in a situation to afford 
a reasonable appréhension of danger, would. I thinlî, be stating the case 
very mildly, and it is toc obvious to require further comment." 

Thèse are the chief cases cited in behalf of libelant, and the 
rule established by them seems to be that towage service rendered 
to a vessel in distress, which by reason of its disability requires as- 
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sistance eithçr, to take it to its destination or to a place of safety, 
ithus relieying it of danger, actual or àpprehended, is în the nature 
6f ,salYage, biit'I do net fhink that this rule governs in à çase.,.where 
the service rendered is not required because of the disability. In 
other words, if the vessel is in a position which reguires towage 
service only, I do not apprehend that the mère fact that she had pre- 
yiously, suffered injury changes the nature of the service, unless 
there are sonie circnmstances of péril, immédiate or reasonably to 
be àpprehended, from which thevésselis reheved, or some hazard 
encountered, or unusual work done by the relieving vessel. The 
distinction between towage and salvage appears in the following 
cases: The;Èmily B. Souder, Fed. Cas. No. 4,458, on her way from 
Callao to New York, lost lier propeller ' near St. Thomas, but having 
sails a.s auxiliary, made her way towards New York. When 90 or 
100 miles therefrom she signaled the Monterey, going in the same 
direction, and asked her to take off her passengers. This was de- 
clined, and then towage was proposed, but the price could not be 
agreed on. i The District Court held it a salvage service, and award- 
ed $3,00,0, Upon appeal, Chief Justice Waite held it to be towage 
of an unusual character and reduced the award to $1,000. "It is 
well settled" says he, "that if there is no actual or probable danger, 
and the employment is simply for the purpose of expediting the 
voyage, such service is towage and not salvage." 

In The Viola, 55 Fed. 829, 5 C. C. A. 383, a light ship broke 
loose from lier moorings in a storm, and was driven before the gale ' 
150 miles from her station. Colors were set showing she Was 
adrift, but she ; rode eut this gale without loss or damage. The 
steamer Viola,: in response to a signal, took hold of her and towed 
her to ^ place of safety, claiming salvage on the ground that she 
was unmanageable and at the mercy of the winds and waves, with 
an inexperiençed crew and incompétent officers. The court held 
that it was not a case of salvage, and made an allowance for extraor- 
dinary towage. , 

The New Çâmelia, 105 Fed. 637, 44= C. C. A. 643, a steamer enrolled 
in the coasting trade, with 150 passengers aboard, about midway of 
Lake Ponchartrain, broke her shaft and was thereby disabled, having 
no mast or sailpower of any kind. The District Court held, "as a mat- 
ter of fact, |that iLake Ponchartrain is at times a dangerous water, sud- 
den squalls bëing more or less common, and that the New Camélia was 
in distress," and awarded 5 per cent, of her value to the tug, Clarabel, 
as salvage. The Circuit Court of Appeals held that the steamer was 
linot in great perîl, and that the services of the Clarabel were simple 
towage services^ The other cases cited by claimant are in the foot- 
note. 

Salvage isiii'' the nature of a bounty for extraordinary exertions 
as distinguishèd, from payment for ordinary exertions, being the 
outgrowth of public policy, and designed to encourage persons who 
are under no légal obligations to do so to go to the rescue of vessels 
exposed to pei^ils beyond their own ability to subdue by givîng a re- 
ward in addition: to compensation for the work done. The amount 
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of such bounty or reward dépends upon the success achieved, the 
value of the property saved, and tlie degree of danger from which 
it was rescued, and is enhanced or diminished according to the skill 
or courage displayed, the time and labor bestowed, and the risk to 
persons or property encountered by the salvors. While there are 
many ingrédients, the one essential elemeht is that the property shall 
be saved from danger either actually impending or reasonably to be 
apprehended. In the absence of such péril it is not salvage, however 
bénéficiai and meritorious the service may be. As said by Mr. Jus- 
tice Story, in The Emulous, Fed. Cas. No. 4,480: 

, "Salvage Is a compensation for the reseue of the property from présent, 
pressing, impending périls, not for the reseue of it from possible future périls. 
It is allowed beeause the property is saved, not because it might hâve been 
otherwise lost upon future contingencles. Subséquent périls and storms may 
enter as an ingrédient into the case when they were foreseen to show the 
promptitude of the assistance and the actlvlty with which the business was 
conducted, but they can scarcely avall for any other purpose." 

He says further: 

"It would be as unreasonable to Increase salvage beeause of the unfavorable 
Btate of the weather after the arrivai in port as to diminish it because of 
the favorable state of the weather, and to introduce such ingrédients which 
were neither foreseen or acted on would dellver the court open to conjectures 
resting upon loose probabilities, the estent of .which coulrt never be meas- 
ured, and to be gulded by spéculations always questiouable and eometimes 
deceptlve." 

The policy of the law and the interests of commerce require that 
persons equipped for such service should be encouraged to go to the 
assistance of vessels in distress and to encounter the risks and dangers 
frequently incident thereto, by the hope of a reward not stinted to 
mère compensation for the work and labor donc. Any extraordinary 
efforts, therefore, to save those encompassed by périls should be re- 
garded in a libéral spirit, and rewarded with no niggardly hand, but 
it should never be forgotten that a vessel in distress is not a prize of 
war, and salvors cannot be permitted to devour what the océan has 
spared. The award which the law intends as an inducement to cour- 
age and exertion is not intended to stimulate the appetite of avarice 
or gorge the maw of greed. A service may be bénéficiai and meri- 
torious, but not necessarily salvage. 

As appears from the statement of facts this bark was sound and 
tight in hull, with such masts and sails as enabled her, unaided, to 
make a port. She had already encountered and safely passed through 
hardship and dangers infinitely greater than any likely to be met. 
Her master had never intimated any appréhension of personal danger 
or any intention of seeking personal safety ; for even when far ont 
at sea he had declined ofïers from passing steamers to take off himself 
and crew. Any péril that cali properly be said to hâve been impending 
was inconsiderable, uncertain, and distant, existing rather in the 
imagination of the putative salvors than in reality. Not one of those 
éléments likely to enhance the claim for libéral rémunération enters 
hère. There was no spécial skill or dexterity displayed, no fatigue 
endured, no courage evinced, not the least danger encountered. Even 
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were it conceded that this is a case of a vessel in distress, and, there- 
fore, a case of salvage, it would be salvage of the lowest order, and 
the rémunération justly earned would be little more than compensa- 
tion pro opère et labore. 

The service would be regarded as a simple case of towage, and re- 
munerated as such, but for the fact that the master of the tug gave 
notice to the master of the bark that something more than towage 
would be demanded. The acceptance of the service in those condi- 
tions, therefore, requires the payment of other and higher rémunéra- 
tion than for an ordinary towage service. It appears from the testi- 
mony that the sum of $1,000 was offered in the negotiations for a 
settlement before the libel was filed. The offer was made without préj- 
udice, and manifestly in the expectation of avoiding the expenses of 
litigation, but no objection was offered to the testimony of the master 
of the bark, who gave the détails of this negotiation, and I do not, 
therefore, see that I can do other wise than accept this as an estimate 
put by the owners of the bark on the value of the services rendered; 
but inasmuch as this offer was made in order to avoid the 
experisè ôî litigation, it would be unfair to require the payment of 
this suiîx and the expenses in addition, and while costs in this court 
usually folio w the decree, they should not be allowed hère. As an 
additional reason for not jillowing them is the demand for a bond of 
$20,000 for the release of the ship, which in the circumstances was 
unconscionable. 

A decree may be entered for $1,000 ; costs to be paid by libelant. 

NOTE. 

List of cases clted by the libelants: Mayo v. Clark (C. C.) 1 Fed. 735; Mc- 
Connochle v. Kerr (D. C.) 9 Fed. 50, 53-55; Stone V. The Jewell (D. C.) 
41 Fed. 103; The Steamer Lelpsic (D. 0.) 5 Fed. 108, 113; Brooks v. The 
Adlrondack (D. C.) 2 Fed. 38T; S. C. 872; Atlas Steamship Company v. Steam- 
ship Colon (0. C.) 4 Fed. 469 ; The Saragossa, 1 Ben. 551, Fed. Cas. 
No. 12,334; The Emtly B. Souder, 15 Blatchf. 185, Fed. Cas. No. 4,458; Cor- 
wln V. The Barge Jonathan Chase (D. C.) 2 Fed. 268; Ehrman v. The Swift- 
sure (D. C.) 4 Fed. 463; The Athenlan (D. C.) 3 Fed. 248; The Reward, 
1 W. Rob. 174; The Charlotte, 3 W. Rob. 71; The Prlncess Alice, S W. Rob. 
138; The Ralkes, 1 Hagg. 247; The Phantom, L. R. 1 Adm. 58; Holmes v. 
The Joseph C. Brlggs, 1 Ben. 81, Fed. Cas. No. 6,640 ; The Westminster, 1 W. 
Rob. 232; Padelford v. Bordman, 4 Afass. 554: The Plymouth Rock (D. C.) 
9 Fed. 414; Hennessey v. The Versailles, 1 Curt 356, Fed. Cas. No, 6,365; 
The Bella Constance, 33 Law J. (N. S.) 191; The Lelpsic (C. C.) 10 Fed. 
589 ; The Albion, Lush. 282 ; The Aatecs, 21 Law T. (N. S.) 797 ; The Fannie 
Brown (D. C.) 30 Fed. 220, 221 ; Mason v. The Blaireau, 2 Cranch, 266, 2 L. 
Ed. 266; The Viola (C. C.) 52 Fed. 172, and Id., 55 Fed. 829, 5 O. O. A. 283; 
Sonderburg v, The Towboat Co.. 3 Woods, 146 Fed. Cas. No. 13,175. 2 
Pars. Shipplng & Admiralty, 282; The Spokane (D. C.) 67 Fed. 256; The North 
Erin (D. C.) .71 Fed. 430; the Jessomene (D. C.) 47 Fed. 906; Hume v. 
3. D. SprecKels & Bros. Co., 115 Fed. 53, 52 C. C. A. 645; The Dupuy De 
Lomé (D. O.) 55 Fed. 93; The Steamer Rosedale (D. C.) 20 Fed. 447; 
The International Nav. Co. v. Obdam (D. C.) "72 Fed. 543; The Rita (D. C.> 
88 Fed. 523; The Lasca (D. C.) 133 Fed. 1005; The South Bay (D. C.) 
139 Fed. 273. List of cases clted by the respondent: The Emily B. Souder, 
« Fed. Cas. 657 (No. 4,455); The Emulous, 8 Fed. Cas. 704-708 (No. 4,480); 
The Viola, 55 Fed. 829, 5 C. C. A. 283 : The New Camélia, 105 Fed. 637, 44 0. 
■O. A. 642; The Laura, 83 Fed. 311, 27 C. O. A. 540; The Monticello (D. C.) 
«1 Fed. 211; TUe Jarlen (D. C.) 43 Fed. 17Û; The Beaconsfleld (0. C.) 67 
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Fed. 144; The J. C. Pfluger (D. C.) 109 Fed. 93; The Hesper. 122 U. S. 
256, 7 Sup. et. 11Î7, 30 L. Ed. 1175; The Apache (C. O.) 124 Fed. 908, 915; 
The Saragossa, 21 Fed. Cas. 427 (No. 12,335) ; The Gambetta, 74 Fed. 259, 
20 C. 0. A. 417. 



EOBINSON V. UNION CENT. LIFE INS. CO. 

(Circuit Court, N. D. Georgia. April 10, 1906.) 

No. 1,464. 

1. iNStrEAîsrcE— Action on Life Policy— Questions foe Jubt. 

Wherc, after the signing and forwarding of an application for life 
Insurance for the benefit of the applicant's son, which in the usual course 
would hâve become effective as a contract of Insurance only upon Its 
acceptance by the company and the issuance of a policy thereon, the 
son, at another place, and without the knowledge of hls father, paid 
the premium to a gênerai agent of the company, and took a binding re- 
ceipt, which such agent was authorized to issue, and the effect of which 
vi'as to luake a contract of Insurance from its date, provided the applica- 
tion was subsequently accepted, the questions whether such insurance was 
m fact effected by the father, through hls son as his agent, or by the son 
actlng in his own behalf, and whether the act of the son was within au- 
thority glven hlm by his father to represent him in the matter, were 
both questions for the jury. 

2. Same— Payment of Pbemium. 

Where a gênerai agent of a life Insurance company, authorized to col- 
lect premiums and to retaIn his commissions therefrom, credited an ap- 
plleant for insurance with one-half the lirst premium, to which he was 
entltled as a commission, and took the applicant's note for the remainder, 
which he discounted at a bank before the applicant's death, the entire 
amount of the premium being credited to the company by the agent as 
cash in his hands, such transaction constituted a payment of the premium 
binding on the company. 

3. Evidence— Peesumption feom Failtjbe to Pboduce. 

Where évidence Is open to two Interprétations, and it Is within the "ex- 
clusive power of one party to show what the truth is, the failure of such 
party to produce the évidence will authorize the jury to présume that, 
if produced, it would be unfavorable to him. 

[Ed. Note.— For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 
95-97.] 

4. Insukance— Evidence of Acceptanoe of Application— Peesumption 

FBOM FAILUEE to PEODUOB EVIDENCE. 

In an action on a contract of life insurance, alleged to have been made 
by the acceptance by défendant of an application before the death of the 
appllcant, the only e^'idence of such acceptance introduced by plaln- 
tlff was the application itself, staniped to show Its reeeipt by the com- 
pany, and upon which, opposite the word "approved," the name of de- 
fendant's président had been written and erased by drawing a Une through 
it, and the name again written opposite the word "declined." It was 
admitted that such erasure and second signature were made after the 
applicant's death was known. Held, that such entries were sufficient 
to justify the submission of the question of acceptance to the jury, and 
that, in the absence of any évidence thereon by défendant, they were au- 
thorized to présume that such évidence if produced would be unfavorable 
to it in determining the meaning and effect of the indorsements on the 
application. 

At Law. On motion to set aside verdict and grant a new trial. 

Evins & Spence and King, SpaWing & Little, for plaintiff. 
Maxwell & Ramsey and Henry C. Peeples, for défendant 
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flSlî^WMAN, District Judge. , this case, as ît finally went tp the jury. 
was;aîstiit,by Rpby Robinson tO:recoy£r from the défendant company 
on a contract of insurance claimed to hâve been made by sthe company 
with William F. Robinson on bis life for the benefit of his son, Roby 
Robinson, the plaintifï. The suit appeared by the language of the déc- 
laration during the trial to be on a contract of insurance made by Roby 
Robinson on the }if e of his f ather, Williapi F. Robinsqn. The court 
being of opinion, and so indicating, that Roby Robinson did not hâve 
an insurable interest on the life of hié' îather under the évidence sub- 
mitted, an amendment was filed without objection, giving the suit the 
charactëf indicàted, when it fînally went to the jury ; that is, a suit on 
a contract of instirance claitned to be shown by an application made by 
William P. Robinson to the .insurance company for $5,000 of insurance, 
abinding receipt given by William F, Leary, gênerai agent of the com- 
pany, to Roby Rctiinson in Atlanta, and certain : entries on the appli- 
cation for ihsurànfce, shovïihg, as claimed, approval and 'acceptance 
of the risk before thé death ûf the irisured William F. Robinson. 

The first question made on this motion for a new trial is, was this 
an application for insutance by William F. Robinson on his Hfe for 
tlie benefit of his son, Roby Robinson,' or' was it really an effort on the 
part of Roby Robinson to obtain insurance on his father's life for his 
own benefit? ; And,, as somewhat connected with this,'thè further ques- 
tion, did Roby Robinson hâve the right to represent his ^ather in taking 
the binding recèipt from Leary after the application had been signed 
by William F. Robinson? 

On the question ôf whethej- this was an application îôl* insurance by 
William F. Robinson on his life for the benefit of his son, or an applica- 
tion for insurance by Roby Robinson on his father's • life for his own 
benefit, the court instructed the jury as fôUows: 

"If, taking the whole transaction togetlier, yon belleve that tlils was an 
effort by Roby Robinson to obtain insurance on tbe Hfe of bis father, aa 
dlstlngulshed from al\ application by William F. Robinson for insurance for 
the benefit of his son, then the plaintlfC would not be entltled to reeover in 
this action. IndepenSently of the question as to whetheir or not Roby 
Robinson had an Insurable Interest in the life of his father, William F. 
Robinson, the case is not put upon, that theory or upon that ground, and it 
Is in consistent with the real theory on whieh the case la presented to you ; 
that iSj that this waS insurance efïected by William F. Robinson acting ttirough 
hliDselfj or thrOugh bis son as his agent, for the benefit of his son. Insur- 
ance of that liind would not be obnoxious to the law, while, Insurance of the 
other kind mlght, or might not be, in accordance with the facts; but such a 
case is not presented to you now. You niust belleve, lu tbe.flrst place, that 
theitakingof the binding receipt and ail the cireurastances- connected with it 
was an efCort on the part of William F. B<?bln«on to obtain insurance on 
his Hfe for the benefit of his son, whieh be mlght properly do, although the 
premlunis were to, be paid by the son, as is clalined in: this case." 

WUliam F. Robinson lived in Eufaula,. Ala-, and it was there that the 
application for insurance was signed, and it was also. there that the 
^hysical exartiination wa'â mâde by thë compàny's local physician. Roby 
Robinson was in Atlanta at the time he took the binding receipt from 
lyCary. The contention by counsel for the insurance, company. is that 
the taking of the binding receipt, made a, material change in the contract. 
It isargued that an, prdinary application for insurance would hâve gone 
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on to the company, and the insurance, if ,accepted, would hâve com- 
menced from the date of the policy, ,in the ordinary and usual way; 
but that the bindhig receipt made a cpntract of insurance dating from 
the date pi the receipt, if the appHcation should subsequently be approv- 
ed and accepted. On this question Roby Robinson testified as follows : 

"My father did not say to me, 'Now, my son, whenever you make any trans- 
actions with an insurance company you are acting as my agent* —not in those 
words. Ile told me to go aliéad and get the insurance. Wben I had thèse 
negotiations with Leary, I told him this policy was to be taken out and used 
as collatéral on this loan. I don't remember that I went into any of the 
détails at ail with Mr. licary about agency. I diseusscd the matter pretty 
thoroughly with him, and I may hâve told him I was his agent. I may not 
hâve put it in those words. The manner I was acting was as his agent. I 
don't know that I ever disguised the fact that I was his agent, but I was au- 
thorized to go ahead' and— I understood I was acting for him. I don't think 
I ever mentioned in the progress of this case before to-day that I was my 
father's agent, 'i'he subject of this binding receipt did not corne up on this 
interview with my father, and it never did. So far as I know, my father 
died in ignorance of the binding receipt. I did not send the binding receipt 
down to him for his signature. It may be the bankers knew about the bind- 
ing receipt, and they communieated it to him, because I was in communica- 
tion with them to hold the matter up. I don't positively know. I certainly 
did not contemplate sending that binding receipt to my father for his signa- 
ture. I never heard of a binding receipt until Mr. Leary offered it to me in 
my office that niorning. So when I was talking about insurance with my 
father, I did not know that any such contract as I am now suing on couid 
be made." 

Roby Robinson had previously testified that while on a visit to Eufaula 
just before this transaction, his father had authorized him to take out 
life insurance, which was to be used as collatéral at a bank to which 
his father owed a note, and on which Roby Robinson was indorser, and 
that he was not sure that his father authorized $5,000 of insurance, but 
he probably did authorize it. 

The other question involved on this branch of the case is as to the 
right of Roby Robinson to represent his father in taking the binding 
receipt. On that subject the court instructed the jury as follows : 

"It Is denied on the part of the défendant insurance company that the 
évidence shows that Roby Robinson was authorized by his father to act as 
his agent or représentative in accepting this binding receipt, or In niaking 
that transaction with William F. Leary, the company's agent. When one per- 
son is authorized by another to act as his agent to carry on negotiations, or 
to make a contract of a particular kind, then the agent is authorized to do 
whatever may be reasonably necessary in order to efCect and carry out the 
matter as to which his agency is created. He cannot go beyond the scope 
of that which was contemplated in the authority glven him, but he may do 
what is reasonably necessary and proper to aceomplish the matter intrusted 
to him as agent I think It should be left to you to say, and I do leave it 
to you to say, whether the action of Roby Robinson in connection with the 
binding receipt, under the évidence in this case, was as the représentative 
of his father, and was within the authority granted him' by his father, under 
the évidence. Of course, It dépends upon the évidence of Mr. Robinson him- 
self ; but it is for you to say, did he act in this matter of the binding re- 
ceipt on behalf o( his father, and was he authorized to do so?" 

I think both of thèse instructions were proper, and were fair to the 
insurance company. The jury, in order to find a verdict for the plain- 
tiff, necessarily found both of thèse issues in his favor, and I sec no 
reason for disturbing the verdict on this ground. 
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Thé hext question is as to the payment of the first year's premium. 
The total àmount of the premium for the first year on the poUcy for 
which âpprication was made was $347.85. The binding receipt taken 
by Roby RobinSbn from Leary indîcated the payment of this entire 
amount. The évidence showed that the transaction between Leary 
and Roby Robinson was as follows : Leary went to Robinson, and de- 
sired him to close up the transaction of insurance on his father's life 
by taking a binding receipt and paying the premium on that day. 
Leary represented to Robinson that he had a commission on the first 
year's premium and a bonus on business, and he seems to hâve made a 
gift of his commissions, and bonus, arriounting to one-half the premium, 
to Roby Robinson. Robinson told Leary tht he did not hâve the cash 
on the day he was approached by Leary to take the binding receipt 
and close the matter up, but he gave to Leary, and L^ary accepted, a 
note due in 90 days for $123.93, with interest from date at 8 per cent, 
per annum, and he told Leary that he could use the note and get the 
cash at the Atlanta National Bank, which Leary did. Counsel for the 
insurance company earnestly contend that this transaction would not 
bind the çompany. On this subject the court instructed the jury as 
follows: 

"YoTi would then proceed to détermine the next question in the case, which 
would bë, Was the premium paid? It would be necessary that the premium 
should bave been pald. If In cash and commissions due Leary the company 
receiyed the full amount of the premiufli before William F. Robinson died, 
that would be sufflcient. If Leary received the pï-oceeds of the note glven 
by Roby Robinson, discounted before William F. Robinson's death, and you 
are satisfled that the cash thus received and Leary's commission made the 
full amount of the premium, and had gone to the crédit of ■ the company as 
such premium in Leary's hands before William F. Robinson died, this would 
be suffléient But the évidence must go to this extent." 

Leâry was the gênerai agent of the insurance company. He must 
hâve received in cash one-half the amount of this annual premium, and 
the other half the évidence I think shows satisfactorily that he was 
entitled to as commissions and bonus. I thought the instruction given. 
to the jliry on this question was sound, and still think so. 

The next ground upon which counsel hâve urged that this verdict 
should be set aside and a nèw trial granted is that the court erred Ln its 
instruction to the jury on the subject of the presumption arising from 
the failure on the part of à party to a cause to introducè évidence in 
the exclusive possession of such party, which would tend to throw light 
on a matter under investigation. The défendant moved the court to 
direct the jury to.return a verdict in its favor, for the reason, among 
others, that there was not sufficient évidence upon which the jury could 
find that this application of William F, Robinson was approved and 
accepted by the insurance company. This issue turned upon certain en- 
tries madè by stamps and in writing On the application. One stamp 
showed that the application had been received by the company January 
5, 1898. Another stamp showed that it had been received by the médical 
départment on the same day, January 5th. The application seems un- 
4oubtedly to hâve been in the possession of the président of the com- 
pany on January 33, 1898. The president's name had been written, 
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in the blank in the application opposite the word "approved," and above 
it were certain letters, abbreviations, apparently, of words about the 
meaning of which counsel differed, and really ai)0Ut the letters them- 
selves. The name of "Jno. M. Pattison," président of the company, 
opposite the wDrd "approved" had been erased by a line run across it, 
and opposite the word "declined," in a blank space below the word "ap- 
proved," the name of "Jno. M. Pattison" was written. It was con- 
ceded in defendant's answer and by defendant's counsel in open court 
that this erasure of the president's name was made, and the signing of 
the same opposite the printed word "declined" below was written, after 
the death of William F. Robinson, and after information of his death 
had been received at the home office of the company. The court over- 
ruled the motion to direct a verdict for the défendant upon the grouno 
that under the facts stated it could not say to the jury, as matter of 
law, that there had not been an approval and acceptance of this risk, 
but held that it was a question of fact for the jury to détermine. The 
défendant offered no évidence, and the case went to the jury on the évi- 
dence submitted by plaintiff. 

Upon the ground of presumption as applicable to this state of facts, 
the court instructed the jury as follows : 

"There is a rulé of law which Is invoked by counsel for plaintiff in this 
case, which is to the effect that where it is in the exclusive power of a party 
to a suit to prodiiee évidence which would throw light upon and clear up 
a matter linder Investigation, and it fails to produce guch évidence, such failure 
to produce. niay afford a presumption that it would eut against and hurt it 
if ofïered. It is for you to say how far this nile would be applicable. in this 
case. Counsel for plaintiff say that it was in the power of the défendant com- 
pany to produce évidence to show exactly what did transpire in the home office 
with référence to this application for insurance before the death of William 
F. Robinson, and from Its failure to offer any évidence on the subjeet they 
hâve a right to argue and to urge that any such évidence would not hâve 
been favorable to it. This ruie of law, if used by you, gentlemen, should be 
used in consfruing and to throw light upon the évidence offered by the plain- 
tiff in the case, and to détermine the weight to be given the évidence." 

Immediately following this, the court proceeded as follows : 

"It is not incumbent on a défendant to offer évidence until the plaintiff 
bas màde out a case authorlzing a recovery. The burden is on the plaintiff 
to show to your reasonable satisfaction everything necessary to authorize 
a recovery, under the rules of law I bave given you." 

And also afterwards in the charge, as follows : 

"I also, in connection with the matter to which I bave called your attention 
(namely as to pre^umptions) charge you that in arriving at a verdict the jury 
from facts proven, and sometimes from the absense of eounter évidence, may 
infer the existence of other facts reasonably and logically conséquent on 
those proved." 

I think the effect of thèse instructions was to state to the jury that 
where évidence was subjeet to two interprétations, and it was in the ex- 
clusive power of one party to show exactly what the truth was, that 
from the fact that it failed to produce this évidence the jury might 
présume that any such évidence if produced would be unfavorable to it. 
Such I believe to be the correct law on this subjeet. The presumption 
arising from the failure of a parj;y to produce évidence exclusively in 
144 F.— G4 
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his possession, may be used, as I understand it, to throw light upon 
évidence airçady in ; not to make évidence. 

There was enough in thèse entries upon the application, in the opin- 
ion of the court, to justify its going to the jury, to détermine whether 
there had been an approval and acceptance of this risk before William 
ï*. Robinson died ; consequently, in construing thèse entrîes on the appli- 
cation, and determining what had occurred in the home office as to ap- 
proval and acceptance, the jury might, if they saw proper, use this pre- 
sumption that évidence in its exclusive possession not produced by it 
would be unf avorable tp it if produced. 

In Wigmore on Evidence, vol. 1, § 285, p. 368, the rule on this sub- 
ject is stated as follows: 

"ïhe consclousness indicated by conduct may be not an indeflnite one, aflCect- 
iug the weakness of tlie cause at large, but a spécifie ope, concerning the defects 
of a partloular élément in the cause. The failure to bring before the tribunal 
some circumstance, document, or witness,. when eitber the party himself or hls 
opponent daims thât the facts would th«reby be eluoidated, serves to Indi- 
cate, as the most natural inference, thât the party fears to do so, and this 
fear is somè évidence that the circumstance or document or witness, if 
brought, would hâve exposed facts unf avorable to the party. Thèse inferences, 
to be sure, cannot fairly be made except Upon certain conditions, and they are 
also open always to explanation by circumstances which make some other 
Tiypothesis a more natural one than the party's fear of exposure. But the 
propriety o|, such an inference in gênerai is not doubted. The lionproduction 
of évidence that would naturally hâve been produced by an honest and there- 
f ore fearless clalmant permlts the inference that its ténor is unf avorable to 
the party's cause. Ever since . the eâsè of the chimney sweeper's jewel, 
this bas beeà a reeognlzed priiiciple" — quoting the case of Armory v. Dela- 
mirie, 1 Strânge, 505, and other authorlties. 

Among the pther authqrities cited by the author is an expression of 
Lord Mansfield, C. J., in Blatch v. Archer, Cowp. 66 : 

"It is certainly a maxim that ail évidence is to be weîglied, aceording to 
the proof which it was in the power of one side to hâve produced and lu the 
power of the other to hâve contradicted." 

The court was careful in this case to restrict the use of this rule in 
construing, "and to throwf light uppn the évidence offered by the. plain- 
tijEf in the case, and to détermine the weight to be given the évidence" ; 
and the instruction given with this restriction, and witk the f urther 
qualification that the défendant is not required to offer évidence until 
the plaintifï has made out a case to the reasonable satisfaction of the 
jury, I think was proper. The défendant f urther says, as I understand 
the contention, that even if this instruction was correct, that the évi- 
dence, and any presumption which could properly be raised was in- 
sufficient tP justify the jury in finding that the application of. William 
F. Robinson was approved and accepted by the insurance company. 
On this question, as to whether the application was "approved and 
accepted" (using the language of the binding receipt) by the company, 
the court instructed the jury as follows: 

"It would be necessary for you to believe that the défendant company, 
acting through its proper officers, approved and accepted this application for 
insurajice before the contract would become effective in aceordance with the 
provisions, of the binding receipt. You must believe that the proper officers 
of the défendant had found the risk satisfactory and had accepted the same 
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before the death ot William F.^ Robinson. ïf the application was stlll pending 
for further action, and had not been passed upon in such a way that it tiad 
been determined to be a satisfactory rlsk and accepted, there could not be 
a recovery here. In the opinion of the court the terms 'approved' and 'ac- 
cepted' mean this: The word 'approved,' that after such an exami nation of the 
application and the surrounding circumstances as were deslred by the proper 
oJiicers of the défendant company the rlsk had been deemed a satisfactory 
one, and then that some action had been taken Indlcating an acceptance of 
the risk. In the opinion of the court it would not be necessary that a 
policy shonld hâve been issued, but it would be necessary for you to be- 
Ueve from the évidence In the case that such action had been taken by the 
Company by way of approval of the rislv and oE acceptance of the application, 
as Indicated that ail that was left to be doue was to carry the same into 
effect In the usuâl and proper way. It would not be necessary either, in 
the opinion of the court, that notice of this acceptance should bave been con- 
veyed t6 William F. Robinson or to Koby Robinson, provided you believe 
that the company had taken such action on its part, tbrougb its proper offlcers 
in that respect, as that it amounted, not ouly to an approval, but to an ac- 
ceptance of the risk." 

As has been stated, the court was of the opinion that the entries upon 
the application were sufficient to carry the case to the jury on the ques- 
tion of approval and acceptance of the risk, and particularly the erasure 
of the president's name opposite the word "approved," and the entry 
of the same opposite the word "declined," after they knew of the death 
of William F. Robinson. Having determined that this was a ques- 
tion for the jury, and that there might be a view taken of the entries 
on the application for insurance as to what actually transpired in the 
home office by way of approval and acceptance of the risk that would 
bind the company, their finding on this issue should not be lightly 
disturbed. I thought on the trial of the case, and still think, that there 
might be a view of this évidence, if the jury took it, which would justify 
the conclusion that this risk had been approved and accepted. Particu- 
larly was this true in view of the fact that the jury might find that it 
was in the power of the company to hâve shown exactly what did 
transpire at the home office in connection with the receipt of this ap- 
plication for insurance, its transmission from one department of the 
home office to another, and the reason for the final erasure and re-entry 
of the president's name referred to. This was peculiarly, and more 
than any other question in the case, one for the détermination of the 
jury, and their conclusion, reached tmder proper instructions, which I 
think were given, should not be disturbed. 

Other questions were discussed, made uoon the motion for a new 
trial, but the foregoing embraces the controlling questions in the case. 

The motion to setaside the verdict and to grant a new trial is denied. 



SEATTLE BREWING & -AIALTINO CO. v. HANSEN et al. 
(Circuit Court, N. D. Californla. Deeember 2, 1005.) 

C0îîSP3EACY--B0YC0TTS UNION LABOR INJUEY TO BUSINESS. 

Where. pending a labor controversy between eomplainant and Hs em- 
ployés, défendants as meml'ers of unineorporated !:ibf)r organizations 
published notices, viz. : "Organized Labor and Friencls : Oon't driiik 
seab béer ;"— and theh namiug certain différent kinds of beor and alleg- 
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Ing the same to be "unfair," together witli otjier stgns directlng organ- 
Ized labor and friends not to use. "this béer," and advislng that they 
should guard their health by refusing to drink "unfair béer," which was 
àlleged , to include béer manufactured by complainants, sucb notices 
, anjouBted to a boycott whlch complainants were entitled to enjoin. 

[Ed. Note. — For cases In point, see vol. 10, Cent Big. Conspiracy, §§ 
7-10; vol. 27, Cent. DIg. Injunction, S 174.] 

2. Injunction— Violation — Notice. • 

A jparty, knowlng of an injunction, who violâtes It, Is llable to pun- 
Ishment for contempt, whether there v^as àny légal service of the in- 
junction on him or not. 

[Ed. Note. — For cases In point, see vol. 27, Cent Dig. Injunction, §§ 
445-447.] 

3. Teade Unions— Actions— Parties. 

In a suit to restrain an alleged boycott against complainants' béer by 
voluntary labor associations, members of such associations weEB properly 
sued in, tûelr individual eapacity. 

4. Godets- Fedekal Couets— Jueisdiction— Citizenship. 

In a suit to restrain a boycott instituted by certain labor associations 
which were not corporations, such associations were properly designated 
as parties for the purpose of locating the citizenship of their members, 
also made défendants, in order to détermine the requisite diversity of 
citizenship to establish fédéral jurlsdiction. 

[Ed. Note. — Ppr cases in point, see vol. 13, Cent. Dlg. Courts, § 861. 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. G. A. 249; Mason v. Dùliagham, 27 C. C. A. 298.] 

Milton S. Eisner, Bush Finnell, and W. H. Orrick, for complainant. 
Emil Liess and Cameron H. King, for défendants. 

BEATTY, District Judge (orally). I hâve examined the affidavits, 
as well as the authorities, submitted by counsel in this case, and am 
prepared to announce my conclusion. I believe it is the gênerai prac- 
tice in this colirt to reduce such conclusions to writing and file the same 
for the benefît of those interested. This, however, is a practice in which 
1 indulge but little, and in this case I hâve nothing prepared not even 
notes. What I hâve to say will be orally stated and in such order as 
occurs to me as I proceed. 

In this case, as in most cases of the kind, I find that the défendants, 
by affidavits and otherwise, deny most of the charges that are made 
against them. Among thôse so denied is the allégation that the drivers 
or employés of Rapp & Sons quit their employment through fear and 
threatened violence instigated by the défendants. By their déniais I 
think they hâve met this charge. They show that thèse employés quit 
without compulsion and of their own volition. That they ail quit at 
once is at least suggestive that some unusual influence was brought to 
bear upon them, but it may hâve been along by agreement among 
themselves and without any influence exercised by any commanding 
authority. 

Of other spécifie acts charged against them, they deny the matters 
involved in the newspaper publications referred to. One was by com- 
plainant, stating its grievances, and the other the reply of the défendants 
thereto. If the complainant has the right, as it undoubtedly has, to set 
forth its views and the reasons of the dispute between the parties, there 
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is no reason why the défendant should not hâve a like privilège of re- 
plyinj^ thereto. Certainly, in replying, their statements should not be 
such as reflect upon and tend to injure the complainant's business, un- 
less the truth shall so operate. I think there is nothing in thèse pub- 
lications meriting further notice, and they are passed. 

Aside from those matters and the spécial acts which hâve been denied 
by the défendants, I think the whole record and some of the admis- 
sions made by défendants show that the contest between thèse parties is 
over a question of wages and the character of employment. It is one 
of the objects of the union laborers to hâve none but their own people 
engage in thèse différent employments, which is one of the contests 
hère. They désire that the complainant shall employ only union nien, 
while the complainant desires to enforce what is termed the "open shop." 
That contest is clearly outlined by the record, and not only does it 
appear that such is the contention of the défendants, but that this 
criginated in a distant part of the continent, at Cincinnati, where the 
first orders or promulgations were made against the complainant. It 
is unnecessary to review the testimony upon this subject, and, without 
it, such is stated as the ground of contest between thèse parties. Un- 
questionably the complainant has the right to say who its laborers shall 
be and how it shall employ them. It has the right to manage its own 
business. It cannot compel the défendants to work for it according to its 
terms; but it has a right to say how its business shall be operated. 
On the contrary, the défendants hâve a right to say whether they will 
accept those terms or not. If they can procure terms of their own 
that are better for them and can do it in a peaceful way, they hâve 
that right. There is no question about that. 

There is a statement by one of the affiants in his afïidavit on this 
point — I imagine suggested by counsel — that it is the désire of the 
défendants to better their condition, and that is what they are aim- 
ing to do. He dévotes a page or two to that and moralizing on 
the downtrodden condition of the laboring people and the oppres- 
sion of the employers, ail of which I think is out of place. I do 
not think that the laborers are downtrodden, nor do I think that the 
employers aim to be oppressive, but it is a contest between them ; each 
one doing what he can for his own benefit. It must be conceded by 
everybody that it is commendable in laboring people to endeavor to 
better their condition, both morally, physically, and financially, and 
obtain the best prices they can for their labor and upon the most con- 
venient terms for themselves. That is conceded by everybody. But 
in doing that they too often, I think, forget one thing. They forget 
that they must attain their objects by légal and proper means. They 
must not undertake to accomplish what they désire to the in jury or 
at the expense of other people, and there is where the mistake is too 
often made. It is conceded by ail that they hâve the right to better 
their condition, but they must not do it in a way to be oppressive of 
others. I think that is what they hâve attempted to do in this case. 
Perhaps they hâve not so intended, but the question is as to the re- 
suit of their acts. Beyond any question, what they are trying to do 
would be oppressive of the business of thèse complainants. 



1014 ' 144 FBDHRAIi REPORTEE. 

Aside from thèse spécial charges of acts that they hâte done, there 
are thiugs I think that are not disputed. They hâve circulated thèse 
différent exhibits, or notices, which: are madé exhibits in this case. 
Hère is oJie, which calls attention to the fact that certain parties, sa- 
loonkeepers, are using or seUing or handUng this "Rainier" béer. That 
is not anything apparently oppressive at first sight. It is siraply call- 
ing attention to the fact that thèse parties are using this béer ; but 
what is the design of it, and what is the resuit of it? Why, it is to 
intimidate thèse people or prevent them from dealing in complainant's 
béer. That far it is oppressive of the business of complainant and 
tends to destroy its business. There is no question about that, in so far 
as it ^vould intimidate thèse people. It must bè remembered that there 
are many timid people in this world, who would be much influenced by 
danger of even small losses. I hâve no doubt that many of thèse men 
vi'ho hâve this notice would fear that by contînuing to engage in the 
selling of the béer there would be some loss to them, and that far it 
would hurt their business. Hère is another one: "Orgânized Labor 
and Friends : Don't drink sCab beerl" Then it names certain différent 
kinds of béer and says they are "unfair." 

The mère use of the wofd "uunfair" has a very distinct meaning in 
thèse days; and when a notice like this is put out it is almost in the 
nature of a command. Of course, it does not say to the laboring 
people, "You shall not drink" such béer, but it says : "To Orgânized 
Labbr and Friends: Don't use this béer!" Thèse organizations, in 
the waf they are trained, for they are as well trained as any military 
force, understand thèse n&es and knbw what they mean. The very 
use of that term "unfair" has a distinct meaning to them, and it is in 
the nature of a direction to the members of thèse organizations not to 
use that béer, and it is also an intimidation to those who are dealing 
in it. It gives them to understand that that béer will be boycotted ; 
that it is unfair and will be boycotted. That would deter parties from 
using it ot dealing in it. There are a number of that kind. Hère is 
another oné : "Guard Ybur Health by Refusing to Drink Unfair 
Béer !" Then it proceeds to name the béer that is unfair, and it in- 
cludes among others the béer of the complainant. Ail those things 
are what would be termed now under the law "a boycott'" I need 
not go into the définition of that. We generally understand what it 
means. But those things tend to unfairly obstruct the business of the 
complainant, and in that far theSe défendants are wrong, and it is the 
duty of the court to restrain them from doing anything that will inter- 
fère with the complainant's business. 

Among the questions raised in this, case is as to the form and extent 
of the restraining érder, and its effect. One of the first matters in 
which I hàd anything to do vvith cases of this kind was some 12 years 
sgo in what was known as the Cœur d'Alêne strike. Ail thèse ques- 
tions were brought up there and were passed upon. Thus far they 
hâve never been overthrown, I believe, and I shall follow the same 
rule that I did there. In that case the unions were made parties de- 
fendant àrid the members of the unions, of course, were included, and 
as far as possible their names were given. The injunction in that case- 
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went against the organizations and ail oî their members, and without 
service o£ summons upon ail of them. Tliat ruling has never been 
changed, and I find by examining the records hère that that has been the 
practice in this court. I feel, therefore, fully justified in following that 
practice. If it is wrong, it is for some other court to settle it; but 
for some reason thèse cases hâve never gotten up to any court which 
has changed that practice, and that stands as the rule today. It is also 
well settled that any party, knowing of an injunction, who violâtes 
il, is liable, whether he has any légal service upon him or not. 

I tliink the naming of thèse parties as associations, not as corpora- 
ions, serves the purpose of identification. Thèse défendants are identi- 
fied as members of thèse associations, and the individual défendants 
being alleged to be citizens of this state puts the case within the juris- 
diction of this court. Laying aside for the présent the considération 
of the question whether thèse alleged associations are incorporated or 
not, such désignation serves the purpose of locating thèse défendants 
and their citizenship as citizens of this state ; thus creating the diversity 
of citizenship which is necessary to give this court jurisdiction. Nor do 
I think, after reflecting over the matter, that thèse parties who hâve not 
been served, who are alleged to be members of this association, can be 
dismissed from this case. I was asked the other day to dismiss them, 
and I declined to do so. I do not think they should be dismissed; 
but I think they are bound by the proceedings had hère. 

As to the form of the order, gentlemen, I hâve examined, in addi- 
tion to the décision of Judge Morrow, in the récent case of D. E. 
Loewe and Others v. California State Fédération of Labor (C. C.) 
139 Fed. 71, the writ of injunction issued in that case. I think it is 
as full as the preliminary restraining order issued in this case, and I 
think that isa précèdent which may be followed hère. 

My conclusion, therefore, is that this restraining order shall be con- 
tinued as a temporary injunction, pending the action, and that the 
form of it may be substantially as has already been issued in a tem- 
porary restraining order; but I point you to the writ of injunction 
in the case referred to in the case of D. E. Loewe et al. v. California 
State Fédération of Labor. I notice, too, that that writ, while directed 
to thèse organizations and then to dififerent individuals named as mem- 
bers of the organization, also includes their attorneys, agents, em- 
ployés, and ail persons actmg in aid of or in conjunction with them or 
any of them. That is as strong and takes as wide a latitude as hâve 
the writs and papers in this case. I feel justified in following the 
practice as established by this court, and, as I say, as I did a number 
of years ago in the case referred to in Northern Idaho, and so long 
as that practice is not overthrown by courts having the authority to do 
so, I do not see any reason why it should not be followed. I therefore 
<:ommend to you, in preparing the form of the writ, to consult the 
one to which I hâve referred. I think it is substantially about 
what you hâve already prepared in the présent case. 
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Ex parte PBEKB. 
(District Court, D. New Jersey. Aprll 6, 190C.) 

1. Ceiminai, Law — Excessive Sentence — Extent or Invauditt. 

■Where a court bas exceeded Its power in imposing sentence on a person 
convlcted of crime, the sentence is Told only as to the portion of it which 
exceeds the limit fixed by law, when such portion is separable and may 
be dealt with without djsturbing the valid part 

[Ed. Note. — For cases in point, see vol. 15, Cent Dig. Criminal Law, 
§ 2528.] 

2. Sami — Conviction on Diïfeeent Cotjnts — Cumulative Sentences. 

Where a défendant has been convicted in a fédéral court upon two or 
more counts In the same Indlctment, each charging a separate offense, 
the court has power to Impose successive sentences on such several counts. 

[Ed. Note. — For cases In point, see vol. 15, Cent Dig. Criminal Law, 
§§ 2504r-2508.] 

3. Same-^Judqment Constetjed. 

Petîtioner was found guilty on flve counts of an indlctment under Rev. 
St § 54AO [U. S. Comp. St. 1901, p. 8676], each charging a separate con- 
splracy to commit an offense against^ the United States, and was given a 
single sentence of confinement in a penitentiary for a term of five years. 
Said section 5440 provides tbat a person convicted of a violation thereof 
shall be liable to a fine "or to imprisonment for not more than two years, 
or to both fine and imprisonment." Held, that the judgment must be con- 
Btrued as a single sentence for five years, and not as one for cumulative 
sentences on the flve counts, no one exceeding two years, and that as so 
constnjed it was vold as to the excess above two years. 

On Pétition for Dischargé on Writ of Habeas Corpus. 

Scott Scammell, for petitioner. 

John P. Nields, U. S. Atty., and Harrison P. Lindabury, Asst. U. S. 

Atty. , 

LANI^ING, District Jqdge. The facts in this case are as follows : 
At the Jânuary term, 1904, of the United States District Court for the 
District of Delàware, thè pietitioner' and oné other person were indict- 
ed under section 5440 of the ïlevised Statutes [U. S. Comp. St. 1901, 
p. 3676] for conspiracy tô commit an ofifense in violation of section 
5501 of those statutes. [U. S. Comp. St. 1901, p. 3709.] The in- 
dictment contained 16 counts, and onAugust S, 1904, the défendant 
having béen convicted by a Jury upon five of the counts, the following 
judgment was pronounced against him : 

"And now, to wlt, this second day of August, A. D. nineteen hundred and 
four, the district attorney moves for judgment. And it appearing to the court 
that the jury has found the said Erastus Cari Benedict Peeke, alias Benedict 
Peeke, guilty in manner and forin as he stands indicted in the third, fourth, 
flfth, sixth, and sixteenth counts of the indlctment returned against hlm in 
the above-eptitled cause on the twenty-fourth day of Pebruary, A. D. nineteen 
hundred and four, it is considered and adjudged by the court now hère that 
you, Ei-astus Cari Benedict Peeke, allas Benedict Peeke, do forfeit and pay 
to the United States a fine of three thoufeand dollars and costs of this prose- 
cution ; and further that you, Erastus Cari Benedict Peeke, alias Benedict 
Peeke, be imprisoned in the New Jersey state prison at Trenton, New Jersey, 
for the term of flve years, beglnnlng on this day and ending on the first day 
of August, A. D. nineteen hundred and nine. And it is further considered. 
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ndjudged, and ordered by the court now hère that you, Erastus Cari Benedict 
Peeke, alias Benedict Peeke, be now committed to the custody of the marshal of 
the United States for the District of Delaware In order thàt the foregoing 
sentence may be carried Into exécution." 

In accordance vvith this judgment, the petitioner on August 2, 1904, 
vvas delivered to the keeper of the New Jersey state prison, where he 
has been confined since that time. Section 5440 of the Revised Stat- 
utcs provides tliat: 

"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States In any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy, ail the parties to such conspiracy shall be llable to a penalty of 
not more than ten thousand dollars or to Imprisonment for net more than two 
years, or to both fine and imprisonment, In the discrétion of the court" 

The congressional act of June 31, 1902, entitled, "An act to regulate 
commutation for good conduct for United States prisoners" (32 Stat. 
397, c. 1140 [U. S. Comp. St. Supp. 1905, p. 731]), provides that each 
prisoner convicted of any offense against the laws of the United 
States, and confined, in exécution of the judgment or sentence upon 
any such conviction, in any prison for a definite term other than for 
hfe, whose record of conduct shows that he has faithfully observed 
ail the ruies and has not been subjected to punishment, shall be en- 
titled to a déduction from the term of his sentence, where the sentence 
is more than one year and less than three years, of six days for each 
month. In his return to the writ of habeas corpus the keeper of the 
prison certifies that: 

"The said Erastus Cari Benedict Peeke has faithfully observed the rules 
and régulations governing said state prison, and has not been subjected to 
any punishment during his term of imprisonment therein." 

The petitioner does not say that he has paid the fine imposed on 
him, and it must therefore be assumed that he has not paid it. He 
claims that the maximum term of imprisonment that could hâve been 
iniposed on him, by the District Court of Delaware was two years, and 
that he is entitled to hâve deducted from that term, for good conduct, 
6 days for each of the 24 months composing the term, and conse- 
quently to be now discharged. It has often been said by the Suprême 
Court, as well as by inferior fédéral courts, that a writ of habeas cor- 
pus cannot be used as a writ of errer. Where, however, it appears 
upon the return to a writ of habeas corpus that the petitioner is re- 
strained of his liberty by virtue of a judgment made without authority 
of law, the petitioner will be discharged. And where the petitioner 
has been lawfully convicted of a crime, and the court has exceeded its 
power in imposing sentence, the sentence will be void only as to the 
portion of it that exceeds the limit fixed by law, if that excess be 
separable from the residue of the sentence. Thus in Ex parte Lange, 
18 Wall. 163, 21 L. Ed. 872, where the statute conferred power to 
punish by fine or imprisonment and the court imposed fine and im- 
prisonment, the petitioner, who had paid the fine, was on a writ of 
habeas corpus discharged from imprisonment. And in United States 
v. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 38 L,. Ed. 631, where it 
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appears that one of the district courts of Okiahoma Terrîtory imposed 
upon: ithe defendantirimprisQament in the .Qhio state penitentiary at 
hard labor for the term of five years, the incorporation in the sentence 
of "hard labor" not beipg aiithqrized by the particular statute under 
wliich Pridgeon was convîctëd, ,tlie court said: .' 

"Witlîout unjiertaking to review the authorlties In thls and otlier court», 
we think thé prineiple is establîslied that, vvhere a court has jurisdlction of 
the person and of the offense, the Imposition of a sentence in excess of what 
the law permits does not render the légal or authorized portion of the sentence 
void, bwt only leaves such portion of the sentence as may be in excesa open to 
quiestion ahd attack. In other words, the sound rule Is that a sentence Is 
légal soiftçr as it is withln the provisions of law and the jurisdiction of the 
court OYer the person and ofiCense, and only wld as to the excess when such 
excess iPi «eparable and may be dealt wlth without disturbing the ralld por- 
tion of the sentence." 

And.in DeBara v. United States, 99 Fed. 942, 40 C. C. A. 194, the 
Circuit Court-of Appeals for the Sixth Circuit (at page 947 ôf 99 Fed., 
a,t page 198 of 40 C. C. Â.)' said : 

"As long as he,|a prisoner seeking to be dlscharged upon habeas corpus] 
is sery'ing aji .imprisonment withln the limits of a term which the court mlght 
lawriinyiiripose, acttng withiri its power and jurisdiction, he cahnot be dis- 
chargëd 6h hàbeâs corpus, ho matter how irregular or erroneous the judg- 
meut uiajfrbe." . 

The pêtîtioner has annexed to hîs pétition a cer'tified copy of the five 
counts pfthe indictment xippn which he was convicted. They set 
forth five distinct crimes of the samè class. They were, thefefore, 
properly included in one indictment under the provisions ôf section 
tOSp: of-tliéRevised Stattttés [U. Si Cprnp.' St; 1901, p. 7201. This 
section was first enacted intO: Law Feb. 36, 1853, c. 80, 10 Stat. 162. 
Although for so.me years there was doubt as to whether cumulative 
sentences couldbé imposéd where a verdict of guilty had been found 
ùpon two brimore courits in 6nè indictment, each setting forth a sepa- 
ra!te crirtie, the génerally açcepted opinion now is that in such cases 
successive sentefees may be imposed. The following cases are re- 
férred tô ^S'-ShcWing thte development of the rule of construction on 
this point: United States v. G'Callahan, 6 McLean, 596, Fed. Cas. 
No.' l5,SiO, decîded in 1855', People v. Liscomb, 60 N. Y. 587, 19 Am. 
Rép: 211, deèidéd in 187S ; United States v. Maguire, Fed. Cas. No. 
15,708, decided in' 1876 ; Ë>t parte Peters, 4 Dill. 169, Fed. Cas. No. 
11,027, decided iri 1877 ; United States v. Bennett, 17 Blatch. 357, Fed. 
Cas. No. 14,5.'?2, deéided in 1879; Ex parte Peters (C. C.) 12 Fed. 461, 
decided in 1880 ;: Ex parte Hibbs (D. C.) 26 Fed. 432, decided in 1886; 
United States V.' Éattersbn (C. C.) 39 Fed. 778, 779, decided in 1887; 
In re Greehwald (C. C.) 77 Fed. S94,,595, decided in 1896. 

The judgment of the District Court pf î^elaware did not in express 
terms require the petitioner'to be imprîsoned until he should pay the 
fine imposed ûpbil him. ■ While there is no statute of the United States 
ëxpressly authorizing the irriprisonment of a person upon whom a fine 
has been imposed uritil it is paid, yet such sentences are often imposed 
by virtue of thé implied power derived from sections 1041 and 1042 of 
the Revised Stàutes [U. S. Comp. St. 1901^ p. 724]. See In re Green- 
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"vvald, supra. But in this case no imprisonment for nonpayment of fine 
was imposed, and clearly the petitioner's imprisonment cannot be con- 
tinued for the mère reason of such nonpayment. Inasmuch as the max- 
imum term of imprisonment for which the petitioner could hâve been 
confined for a single offense was two years, the judgment imposing 
upon him imprisonment for a period of five years is not merely erro- 
neous, but absolutely void as to the excess over the term of two years, 
unless that judgment can be construed as one for cumulative sentences 
on the five counts of the indictment, with no single sentence exceeding 
two years. The counsel for the government hâve suggested that it 
should be so construed. But how can that be done ? Shall it be said 
that the judgment was for five successive sentences of one year each? 
If so, it is bad for the reason stated in the Mills Case, 135 U. S. 263, 10 
Sup. Ct. 762, 34 L. Ed. 107, in which case it was held that, where a 
statute of the United States prescribing a punishment by imprisonment 
does not require that the accused shall be confined in a penitentiary, a 
sentence of imprisonment cannot be executed by confinement in a pen- 
itentiary unless the sentence is for a period longer than a year. Section 
5440 [U. S. Comp. St. 1901, p. 3676], under which the petitioner was 
convicted, does not require a convict under that section to be confined 
in a penitentiary. And in Dimmick v. Tompkins, 194 U. S. 540, 24 
Sup. Ct. 780, 48 L. Ed. 1110, it appears that Dimmick was convicted 
on an indictment containing two counts alleging distinct crimes. A 
single sentence of imprisonment for two years in the California state 
prison was imposed. Dimmick insisted that the judgment was void 
because, as he alleged, the United States District Court sentenced him 
for one year, and no more, upon each of the two counts, and that, under 
the rule stated in the Mills Case, his imprisonment was unlawful. But 
in commenting on the case the Suprême Court said : 

"It Is aiso objected that the sentence Is void because it directs Imprisonment 
In the state prison for a period that does not exceed one year on each count 
of the indictment, and In re Mills, 135 U. S. 263, 268, 10 Sup. Ct. 762, 34 L. Ed. 
107, is cited to sustain the proposition. In that case the prisoner was sen- 
tenced upon two indictments to Imprisonment in the penitentiary, in one case 
for a year and in the other for six months, and It was held that the Imprison- 
ment was in violation of the statutes of the United States. See Rev. St. §§ 
5541, 5546, 5547 [U. S. Comp. St 1901, pp. 3721, 3723, 3724]. In the case at 
bar the sentence was for two years upon one indictment, and there is no 
Btatement in the record that there was a separate fsentence, each for one 
year, upon the flrst and fourth counts of the indictment. In this we thinlî 
there was no violation of the statute, and the sentence was therefore proper 
and légal. The appellant may hâve been sentenced upon one count ouly for 
two years. Although for some purposes the différent counts in an indictment 
may be regarded as so far separate as to be In effect two difCerent Indictments, 
yet it is not true necessarily and in ail cases. But this record shows a sen- 
tence for two years to the state prison, and there is nothlng to show the court 
was wlthout jurisdiction to Impose such sentence for the crime of which the 
défendant was convicted." 

It is quite as impossible to construe the judgment now before me as 
one for imprisonment for five successive terms of one year each, or as 
one for any other number of terms of more than one year, and not more 
than two years each, as it was for the Suprême Court to construe the 
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judgment in the Dîmmick Case as one for imprisonment for two suc- 
cessive terms of one year each. The judgment under which the peti- 
tioner in the présent case was imprisoned is unquestionably a single 
judgment for a single term of five years. If there is anything in the 
record of the case in the District Court of Delaware, or in the private 
memoranda of the trial judge, indicating that the judgment actually 
pronounced was one for successive terms of imprisonment, and that 
there was a clérical error in entering it, it may, perhaps, before deciding 
to discharge the pètitioner, be the duty of this court to afïord that court 
an opportunity to hâve the error corrected, notwithstanding the term 
in which the judgment was entered long since expired ; for the power of 
a court to correct a clérical error in a judgment entered at a previous 
term is often recognized. At common law it could be done on a writ 
of errot coram vobis. In récent times it has often been done by motion. 
Bank of United States v. Moss, 6 How. 38, IS L. Ed. 331; Bronson v. 
Schulten, 104 U. S. 410, 36 L. Ed. 797; Phillips v. Neglev, 117 U. S. 
665, 6 Sùp. Ct. 901, 29 L. Ed. 1013 ; In re Wight, 134 U. S. 136, 10 
Sup. Ct. 487, 33 L. Ed. 865; In re Welty (D. C.) 123 Fed. 126, 127. 

Section 761 of the Revised Statutes [U. S. Comp. St. 1901, p. 594], 
concerning proceedings on writs of habeas corpus, provides that : 

"The eôurt or justice or judge shall proceed in a summary way to dé- 
termine the facts of the case by hearing thè iestimony and arguments, and 
thereupon to dispose of the party as law and justice requlre." 

Under the authority of that section the Suprême Court in the Med- 
ley Case, 134 U. S. 160, 10 Sup. Ct. 384, 33 L. Ed. 835, although decid- 
ing that the pètitioner was entitled to be discharged, ordered that, in 
view of the pecUliar circumstancès of that case, the warden of the 
prison in whith the prisoner was incarcerated should notify the At-- 
torney General of the state of Colorado of the day, and hour of the day, 
when he woiild discharge the pètitioner from imprisonment, and that 
such notice should be given at least lO days before the release of the 
pètitioner. And in the Bonner Case, 151 U. S. 242, 14 Sup. Ct. 323, 38 
L. Ed. 149, Mr. Justice Fiéld (at page 261 of loi U. S., page 327 of 
14 Sup. Ct. [38 L. Ed. 149]) said: 

"It wouid seem that in the Interest of justice and to prevent Its defeat this 
court might well delay the discharge of the pètitioner for such reasonable time 
as may be necessary to haye him taken before the court where the judgment 
was rendered, that the defects for want of jurisdiction which are the subject 
of complaint in that judgment may be corrected." 

The conclusion reached in this case is that, notwithstanding there is 
nothing in the record of the case before this court upon which an amend- 
ment of the judgment tan be made, the pètitioner should not be dis- 
charged before a reasonable opportunity is given to the District Court 
of Delaware to correct the judgment, if there be anything in the records 
of that court justifying the amendment. 

Accordingly the détermination of the matter will be Continued until 
Monday, April 16, 1906. If, on that day, the record of the case in 
this court shall remain as it now is, an order discharging the pètitioner 
will be signed. 
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MEMORANDUM DECISIONS. 



THE CHELSEA. (Circuit Court of Appeals, Second Circuit. Aprll 2, 
1906.) No. 190. Appeal from the District Court of the United States for 
ttie Southern District of New York. For opinion below, see 13.5 Fed. 616. 
Samuel Paris, for appeilant. Peter S. Carter, for appeiiees. Before WAL- 
LACE, LACOMBE, and TOWNSEND, Circuit Judges. 

PEU CURIAM. Decree of District Court afflrmed, with Interest and costs. 



DEVLIN V. PEEK et al. (Circuit Court of Appeals, Second Circuit. April 
23, 1906.) No. 231. Appeal from the Circuit Court of the United States for 
the Southern District of New York. Chas. T. Haviiand, for appeilant. J. 
Edgar Bull, for appeiiees. Before WALLACE and TOWNSEND, Circuit 
Judges. 

PEE CUEIAM. Decree affirmed on opinion of the court below. 135 Fed. 
167. 



DOBPFNER V. MICHAELIS. (Circuit Court of Appeals. Second Circuit 
May 2, 1906.) No. 236. In Error to the Circuit Court of the United States for 
the Southern District of New York. A. F. Cosby, for plalntifï In error. 
Charles Dushkind, for défendant in error. Before WALLACE, LACOMBE, 
and COXB, Circuit Judges. 

PBR CURIAM. The judgment is afBrmed, on authorlty of Brogan v. 
Hanan (Sup.) 66 N. Y. Supp. 1066, and Trustées v. Foster, 156 N. Y. 354. 
50 N. E. 971, 41 L. B. A. 554, 66 Am. St Rep. 575, Cases wlilch are completely 
in point and In the reasoning of whlcb we fully concur. 



THE E25. THE JOHN FLEMING. THE JULIA G. TRUBEB. (Circuit 
Court of Appeals, Second Circuit. May 2, 1006.) Nos. 233-235. Appeals 
from the District Court of the United States for the Southern District of New 
York. For opinion below, see 136 Fed. 486. Albert A. Wray, for appellants, 
James Forrester, for appeiiees. Before WALLACE, LACOMBE, and COXB. 
Circuit Judges. 

PER CURIAM. Afflrmed, with interest and costs. 



F. W. MTBRS & CO. v. UNITED STATES. (Circuit Court of Appeals, 
Second Circuit. May 2, 1906.) No. 195 (1,585). Appeal from the Circuit 
Court of the United States for the Northern District of New York. The 
assignments of error referred to in the opinion relate to the percentage of puip 
wood in one of the importations in controversy, as to which it was contended 
that only 34.9 per cent, was made fronj wood eut from public lands in the 
province of Québec, and not 40 per cent., as found In the décisions below. 
H. G. Cooklnham, for appellants. Taylor L. Arms, Asst U. S. Atty. Be- 
fore WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The décision in this case is afflrmed upon the opinions 
of Board of General Appraisers (G. A. 5,300, T. D. 24,306 ; G. A. 5,592, T. D. 
25,as.5), and of the Circuit Court (140 Fed. 648), except in the respects polnted 
out in assignments of error Nos. 21 and 22. We flnd thèse assignments to be 
well taken, and Judgment should be modifled accordingly. 
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THE GRAND REPUBLIC. (Circuit Court of Appeals, Second Circ-uit. 
May 2, 1006.) No. 242. Appeal- from |;li& District Court of the United States 
for the Eastern District of New York. For opinion below, see 138 Fed. 615. 
G. W. Wingate, for appellant. L. S. Gove, for appellee. Before WAIXACE, 
liACOMBB, and TOWNSEND, Circuit Judges. 

PEK CUlîIAM, Decree of District Court afflrmed, vvith interest and costs. 



THE TRANSFER no. 10. THE DIBECTOR. (Circuit Court of Appeals, 
Second Circuit. MarCh 23, 1906.) No. 177. Appeal from tlie District Court 
Of the United States for the Southern Distrlpt of New Yorlj. For opinion 
below, see 138 Fed. 221. Joseph H. Choate, Jr., for appellant. H. A. Harring- 
ton, for the Director. James Forrester, for appellee Ubelant Before WAL.- 
LACE, LACOMBE, and TOWNSEND, Circuit Judges. 

PEK CURIAM. Decree afflrmed, on opinion of the Diâtrlct Judge, with in- 
terest and costs. 



UNITED STATES v. P. ZAXOOM & SONS. (Circuit Court of Appeals, Sec- 
ond Circuit March 2, 1906.) ' No. 1.58 (8.S99). Appeal from the 'Circuit Court 
of the United States for the Southern District of New Yorlr. For décision 
below, see 140 Fed. 31. Henry A. Wise. Asst. U. S. Atty. Curie, Smith & 
Maxwell (W. Wlclîham Smith, of counsel), for appellees. Before WALLACB, 
liACOMBE, and COXE* Clronlt Judges. 

PER CURIAM. Afflrmed in open court 



UNITED STATES v. R; F. DOWNING & CO. (Circuit Court of Appeals, 
Second Circuit Fehruai^ 26, 1906.) No. 121 (3,654). Appeal from the Cir- 
cuit Court Of the United Statçs for the Southern District of New Tork. For 
décision below, see 139 Fèd. 155. Charles Duane Baker, Asst U. S. Atty. 
Comstock & Washburn (Albert H. Washburn, of counsel), for appellees. Be- 
fore LACOMBE and COXE, Circuit Judges. 

PER CURIAM. Afflrmed, on the opinions of the Circuit Court and 
Board of Geneiral Appraisers. 



UNITED STATES TOBACCO CO. v. McGREENERT et al. (Circuit Court 
of Appeals, First Circuit. May 8, 1906.) No. 648. Appeal from the Circuit 
<!ourt of the United States for the District of Massachusetts. Paul R. Black- 
mur and Alexander P. Brown (John B. Sullivan, ou the brief), for appellant 
Frank P. Reed (Edward S. Goulston, A^ H. Burroushs, and Junius Parker, on 
the brief), for appellees. Before COLT and PUTNAM, Circuit Judges, and 
BROWN, District Judge. 

PER CURIAM. The facts In this case are sufflciently stated In the opinion 
of the learned judge of the Circuit Court. 144 Fed. 531. The ordlnary piir- 
chaser Is chargettble wlth knôwledge of those features whlçh are common In 
the tiade. Upôh a comparison of the features whlch distirignish the complaln- 
aiit's package from those whlch are common in the trade wIth the dlstlnguishing 
features of thé défendants' package, and upoii a further comparison of the two 
packages, regarding each aa a unit or as a cotnbination of certain features wlth 
the ordinary red and gold wrapper, we are àt the opinion that there Is no 
sufficient similitude between them to decelve a purchaser exercising 'tJie ordi- 
nary degree of carej: The, decree of the Circuit Court is afflrmed, and the 
appellees recoseritheir costs of appeaL i 
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VIRGINIA HOT SPRINGS CO. v. HEGBMAN & 00. (Circuit Court of 
Appeals, Second Circuit. May 2, 1906.) No. 223. Appeal from the Circuit 
Court of the United States for the Southern District of New Yorlj. J. A. 
Stetson, for appellant C. E. Ruslimore, for appellees. Before WALLACE, 
LACOMBE, and TOWNSEND, Circuit .Tudges. 

PBR CURIAM. Decree of Circuit Court affirmed, on opinion below. 138 
Fed. 855. 



WERCKMEISTER v. A5ÎERICAN TOBACCO CO. (Circuit Court of Ap- 
peals, Second Circuit. April 4, 1906.) No. 135. In Error to tlie Circuit Court 
of the United States for the Southern District of New York. Antonio Knaush, 
for plaintiff in error. Wm. A. Jeûner, for défendant in error. Before WAL- 
LACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The judgment of the Circuit Court, Southern District of 
New York (138 Fed. 162), is afflrmed. 



HARTFORD v. HOLLANDER. (Circuit Court, S. D. New York. March 15, 
1906.) Motion for Preliminary Injunction. Clifford E. Dunn, for the motion. 
Jno. H. Straley, opposed. 

LACOMBE, Circuit Judge. Upon the argrument the suggestions as to trade- 
mark and unfair compétition were not pressed. Tliere Is left only an applica- 
tion for injunction upon an unadjudicated patent of récent issue, where there 
is a substantlal conflict as to the prior art. Thèse questions should be left 
for final hearing. Motion denied. 
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